J?OTE I 

In the interests of hrcrity and clnxily th** nsc of the term "Soldier ' 
hij fccen ad> ered to thronshont Ji ^ piicpUct jn soite of tnc fact thi* 
the tVfilfare Orgaiu 2 a*Jon deccribod tncrcin is now rcaponsihle fer 
•'1 t!i-ea £sh inj c'Tnccj V^t o applicawlo tho werds ‘ HCldi*’’ ’ , 
mibbry ,c‘\. ehojla thcrtfcr“,bocoESidcedasappIringtoiaei&- 
bers of t JO S I "N andiJlF 

NOTE 11 

Th_ ? ajhlc u nfr'catory only •‘cd mast NOT b*' qE0*ed iS oa 
^^:thont7 for anv of tnu lafona tioa coataic'J tLercIa 

^OdE HI. 

A c'loy oi c~S'V I A 0 ana A.L (I) men* a «.<i xu Uo Pamphlet wCI 
Lc fOk.ad (t^je’-ter vith ccrtaia ot*i rs oj the eajie scbjccte) m 
Appoudjr Z It li r'l’-tjcnlarlj Huportaat tb-t holder* ol^ tw 
P-aphlet 1 3 i np to f to ly at nciing copies of fotnre 

1 A Os ird AJs (I> S5 thev npy'”'! 

rour Je’ttr ovd by 0 H <J (I> are also rtprodtt4''d 
NOTE 17 

Tho Bflct-Oa af GEQ (I) ruepoasib c for tlio 'w-eLfare >.f Indian 
sol icrs s^d tbcir famine* iras prcnoisly dcsisraatcd A.G- 17(c) { 
( 1 -) designation ba* nov »®''j iii>.ng'’(i to Wcl 3(b)" and 

\\V-e the clJ d«s '’nation appears in p evicas erders and ia2tnt‘’*lo!i3 
t sfo V ce apei.dcd accordingly 



CONTENTS 




Paxt 1— welfare. 

• SoUicn ftfid Aimcfi* BoAnJ Orguiutjcio •• 

Ctnl Luiace Ofien 0(^QiE4tr'D .. , .. $ 8 

Cotalinrd bvtnt of theS.S.A.tS. i C.LO Orgoniiotirpi 4— IS 

Enbmwmof p«tilK» . 17 — XB 

UaccDiaroci Welbcr llforano . , IB— 24 

ReoettlefBdt (PnvMoool) . , 24 — 29 

Pact II— FlNtACIAL. 

P «7 ond ADo* uicn 
PraAhOBO ood CfAnK.tM 
FwaDy AIkrtsxc:i 

rif f— PnttMoo Cntutica. etc 

pAiT m— POCTAU 

( i1 Irrirf nf 1mm oAdomagenenU for wnuag 
Pcaul CaeaacMoa 

Ttl'frvM ^ 

Slcoe; Orden Md 6 otii)( lUcA AnocisU .. 

Pact 14— P OF W 

P«7 aod AlWtsno . . 

foBlDj AflertaecU ood P«B*aca> . . . 

Pcolol IfifontAlioo a 

APPENDICES. 

^ota oo tbctobaMioaof fvtibcoo asd ecaaplual* .. f}- fll 
RJLL latraeUa 3^ .. .. ^ 

Lut of C^nUbaf loodi ooot/oQed I 7 iLo I^RALSL •. f; gq 
FsW for tbr oJnnBtrolno of 11« Ind^p IXfiaae Eotim 

Ba«Tolm( Fdod . .. .. .. 8*—^ 

Farrs of offCestCTi for • psst frots tie Defc^a 

E r m ca I V reT u bct rood IDJ) -fOX . .. .. 8B_70 

EaVo for Ueroaplruaaof Fora DJX 40 .. 71—72 

Esfao for Ur odntRutntra of tLo Deftaoo Farceo EeCrf 

FotrL . . .... ... 72-74 

r.rbo for tie odaiurtrstMo of Uo F CCTo sal LW O'* 

BrccTOlrst Tdsd. . .. ,, , 74—73 

FaVsf.'rticodaiBatfstiDoofUicFirWtcrEMcicaFvai. 72—78 
Pafao O Ue siniaetnOoa of tie Xaiua roerra Uftlial 

AA<r-C^ FaL .. .. .. .. .. 75—7* 

A»o*occ“r»»ii6cTsd*r«*.. .. ,, 72— tl 

lapnrtAfit LAifk. «aliLIs.lf} enoacrue^ FsaS^Wrffiro 

iioUOB ..... 


.. 43—43 
.. 43—48 
. 48-47 

.. 47—a 


.. 4»-80 
.. SO— S3 
.. S3-S9 


23-31 

11—38 

39— 40 

40— 41 


11—11 



Matters of interest to 
Personnel of the Armed Forces 
and their families 

PAST I.— WE1.FAEE 

Chapter I, — Sailors’, Soldiers’ and Atnaen’s Beard 
Qtgamzation 

1 The Sailors’ Soldiers and Airmen Uoard C ^ 
tjon exiUa to promote the well being of anti to watch the lOter^ 
ol acrvinjS sailors soldiery and airmen m their cieil 

and of 65 5cr^^cemen -iVs such tbw organization « rcspotaiol® 
for the welfare of the families of servicemeu and ex serviccm^^ 
" works tinder tho direction 

n In addition there eststa & 
ml as the Cit il Inaiaon OfBih*** 
ibed in Chapter II 

The Indian Sailors’, Soldiers’ and Airmen's Board (IS S A B ) 

2 This IS the central organisation located in DELKX* 

Jt IS mainly responsible for fioanciog the organisation ^ 

(a) Composition •>- 

Three raembers of 11 E the Viceroy's Executive Coiw* 
cil (one of whom is President) 

H E the Governor of the Punjab 
The Defence Secretary 

Flag Officer Commanding, Royal Indian Navy 
The A O JO India 

Air Officer Commanding, Air Porees of India Coromand 
The P A ^Military Pjnnncc 
The Auditor General in India 

’ T o”o *'''"*“'7 *" D'ftnce Dept (Secretary to 

A Q A ) , 

(b) panes ~ 

Co ordmntion of the work of Provincial S B A Ba and 
Agencj S S A Bs 
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General Policy with special reference to the wishes of 
the A G m India 

Control of Charitable Foods (See para 7 ) I 

Provincial Sailors', Soldiers’ and Airmen s Boards 
(PSSABs) 

3 At the head of the Pro\incial organization is the 
P S S A B which is normally located m the 'Provincial 
capital 

(a) Composition — 

Vanes considerablj but normally may be espeeted to 
include some or all of the following — 

The Governor of the ProvmM President 

3Iilitar\ Sucretarx to the Governor 

A Secietarj to Govt or ■» Pecn itin; Offio r/ 

CCLO 

tommusioners/or I cvenue itombers 
D>.put) Comtmssioiiers or Collectors 
I G Poliee 

iljlitary Forma ion Commanders 
• C C L Os ' 

ROs 

Director of Public Iiutniction 
PMG of the Circle 
Other officials of Civil Coxt 
Influential businessmen 
, (b) Duties— 1 

Co ordination of the work of District S S A Bs 
Passing on directions issued by I S S A B 
Policj regarding matters peculiar to the Province, (e:?, 
Educational Concessions) 

Control of Charitable Funds, where such exist 

Distnet Eailors’, Soldiers’ and Airmen’s Boards 
(D S SJLBs ) 

4, The working unit is the D S S A B wh ch is normally 
located adjacent to the Deputy Conmussioner’slCollector’s ofS 
D S S A I>s are established in all districts from w 
recruits hate, or had up tUI reccntlv, been obtcined m 
sufGcieut to justify the formation of a board. (See Chap 


( 


j Secretary 
] 

^3IeniLcn 
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(a) Composition — 


Deputy CommL«ioner/CoDeotor 
CitJ Liaison Officer 

Assistant CiviJ Liaison Uifitcr 


President 

tsiilitary ^ icw 
J Presi lent 


Superintendent of Polic 
llccruiting Officer (or A R O ) 

Supdt of Po«t Offices of the Ihvisio x <>onci.fiieil 
A leading member of the District Bar 
A lady member (particularly where the Seradu ni 
Bcheme Is in operation ) if a\ailvl»le 
One or two mfii ential husmessmer 
Military jnembota (including ex i O 1 s as well as j 
VCOs ) 

EepresentatiTrs of lohsd/Zail aub coinauttccs ] 
(see pars 6 belcn) 1 

An ex V C 0 (if»T»ilabIc)t»employcd»s full time I 
S errtary Asa war measoroaomehoards have I 
eiTilian becretanes J 


SLmbers 

(Coin posit on 
v&nea according 
to local cir 
cumstaneca an 
average com 
position) 


(b) Duties — (General) 

The following are the chief functions of D S S A Bs — 

(i) Constantly to endeavour to promote and maintain a 
feeling of goodwill between the civilian and military classes 
(n) To give all possible assistance to the President of the 
Board in bis capacity as head of the district in all adnunia 
trafive matters connected with the ex soldier and hia tamily 
or the families of aemng soldiers 

(ill) To represent and explain to the civil authorities all 
matters of particular moment to military classes that require 
the attention of the local administration 

(iv) Generally to watch o\er the welfare of the ex soldier 
and hi3 family and the interests of serving soldiers ahxent 
with their units 


(c) Duties — (Welfare) 

(0 To circulate inEomiation rcsarding eiJucational con- 
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cessions to disoharped men and to maintain registers of ex* 
soldiers desirous of obtaining emplosTnent 

(ill) lo ascert^'in and intimate tbe svhereabouts of an 
absent soldier to his dependants and to communicate to him 
neirs of all important matters iffecting hia family's irelfare 
(it) To procure legal od\ice in tbe ease of a law suit 
against an ab'sent soldier where there is no male member of 
his familj precciit 

(t) To enconrige and as<5i«:t tl e eeltlemnt of disputes out 
of court 

(ti) To n'-Msr an alisenl Idler •« fin Iv in the eient of 
disca'^e or famine 

(vii) To assist ct soldiers and their dependants in securing 
medals pensions arrears of pay etc 

(Till) To keep a watch on the adequacy of the number 
of pension paying branch post offices and if there is a need 
for more sucl ofHcos to bring the fact to notice 


1 

medical assistance 

(x) To macstigate applications for relief from the \anous 
mihtarj and cnil charitable fimd« 

(d) Welfare Workers — 

Welfare wort ers are appointed bj Deputy Commissioners) 
Collectors as Presidents to m carrvmg out the duties 

detailed m sub pares (b) and (c) nboae These Welfare 
Workers arc purely lionoinrr part time workers They are 
normallT retired V C Os or N C Os of good S'Cial standirg, 
speeiallr selected from among pensioners aTailable Vormnlly 
they arc paid baro out of pocket expeusts from funds allotted 
to D S S A Bs bv C Ij 0> Some however undertake iho 
work entirelT at their own CTneiise ana are out. of pocket by 
so doing Their work »n enquiring into pititions and com- 
plaints IS arducus and often tlankle«a. It iinvolres much 
traTclllng from Mllsge to Tillage and Tills for much uns'l'iA 
work, / 

5 Tchnl (or Talnka) and Zail Enb-Committees— Incite 

more heanlv recruited distne*s where there are rerr iU 
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numbers of serviteiiien s. fuiiilies lehsil or 2ail sub 
are foiraej The obn t of lhc-,e is to enable the D S S A i^’ 
to maintTin a closer touch with the mdnjdiial farad} in 
village than would otlierwi b possible 

The president is normalU the lelisddar Zaildar or Jlaral"'* 
dar and whei e neccssaiy i Secietary (honorary) is appon tfn 
These sub committees are r presented on the central P fe S A B 
and are the rcprestiitatnes of the D S S A B in the Tchsdl 
Zail 

G States Sailors Soldiers and Airm'^n s Boards 
(SSSABs) — These are cstabh<ihed >n some Indian States 
and correspond to P S 8 A Bs in British India Some ore 
responsible for the welfare of members of the Imperial Forces 
as well as of I S F personnel serving in or out of the State 
In some croups of States there is an Agency Sailors’ Soldiers’ 
and Auinen b Boird (A & S A B ) presided over bv the 
Resident and with a membership wliicb includes all the Politi 
cal Agents nnd Presidents of the S S S A Bs concerned Ita 
functions arc to co ordinate the worL done by the S S S A Bs 
and at all tunes to advise mj assist them in the proper dis 
charge of their duties • 

7 Chantahle Funds — ^Tlie ISSAB controls a number of 
charitable funds Tull particulars ol these ehorrin^ tb'^ classes 
of persons eligible for assistance from them the piocedure to 
be 'idopted etc , will be found in Appendices C to K 


Chapter II —The Civil Liaison Officer Organisation 

1 Borlung alongside th" Sailors Soldiers’ & Airmen’s 
Board Orgainmtion (Civilian), is the Cml Lnis'in Officer 
Oi-cnnualion which IS iM^cly MilKarj Thin orgiciCRtion lias 
been hroiKht into be.nj. as a resuL of speeinl war conditioM 
and IS snpplemenlao on j to the S S A B Organization Ita 
offieers ach se assist and to some e^ent anpemsc the work 
of D s S AnJi but thp welfare of e< soldiers and of militarv 
families remains a S S A B respon'ibility niiiirary 

J The ftinetions of the Cnil Officer 0. ganizaltoi. 

ritw>\I"an iS-ets ™<I militarf aulho 
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■(b) To «iable the military anthorities directly to watch 
<he interests of the enlisted classes 

(c) To assist ci'il autlioritiea m their D S S A B work 

(d) To assist all ranks in brimming their legitimate wants 
and difficulties to the ippropnate civil authority and to 
assist the latter in meeting or solving them 

These duties nt G H Q (1) are vested m the Directorate 
General of Welfare Education and Resettlement of the Adjn 
tant General s Branch 

3 The organisation of the CimI Liaison staff is as follows — 

(a) A Chief Civil Liaison Officer (C C L 0 ) m touch 
with each important provincial government in his area 
forming a link between these go\<»mments and O H Q (I) 

(b) Under him a group of Civil Lnison Officers (0 L Os ) 
each of whom will again base under him — 

(c) A group -of Assistant Civii Liaison Officers 
(A C L Os ) 

Hanks held bv the above officers are 
C C L O — Colonel 
C L 0 — Lt Col or Major 
A C L 0 --Captam 

4 The duties of officers of the Civil Liaison Organization m 
their various grades are av follows • — 

(a) Close contact with Provincial Governments and all 

avfl officinls/and liaison between them and their correspond 
ing militarv authorities , 

(b) Close contact with civil departments and institutions 
such ns Posts and Telegraphs Education Police, Publicity 
Bureaur l^ational War Front Provincial War Boards, 
P 6 S A Bs and D 6 S A Bb SclecUon Boards for 
E C Os -etc cte 

(c) Co operation with Indian Ststes regarduig cases of 
State subjects serving on the Imperial establisl^ent and of 
British Bubjects Bcrvmg in the States 

(d) \ssistance to C Os of unite and to individuals wh 
for am reason thev are In dispute with cml officials or 
aider that their repretenfatioos have not received ad 

<onsid&r4UoQ 
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(e) A SKtance and Bd\ice to Kagimental Officer 
touring the recruiting arem of tlieir units either officially 
under unit arrangements 

(f) Visits to units (at the request of the unit 
oolv) 

{") Constant touring to establish personal contact 
district officials and the people of the mam recruiting ateS** 
which giTes opportimitj for indirect propaganda, the 
semimtion of news assistance in scttbng cases out of coO” 
and for keeping a finger on the public pnlsc 

(h) Detecting and reportmg all grierances of a general 
nature which affect morale 


(i) General supemsion and direction of D S S A Bs 
fj) Contact with Cuil Employment Exchanges and Ser- 
vices Emoloyment Bureaux fwhen formed) to pat would 
be employees m touch with would be employers 

(k) At the request of a civil official the investigation of 
any individual case which is beyond tie scope of the 
D S S A B 


5 Fault Sevadamis (Women Mibtary Welfare 
Workers) — It has long been realised that female relatives 
of soldiers are reluctant to bring their grievances to notice- 
through male welfare workers even when these women are not 
in purdah 'Many parts of the country are now so heavily re- 
cruited that in many families there is no remainmg male re- 
lative to represent coirplainfs It was decided therefore, that 
Fauji Sevadamis should be employed to contact these women, 
to adyise and ass-st them and to serve as a channel thronr'h 
which their grievances could be ventilated Sanetipn h« 
been obtained for the employment of 2 000 of these Sevadamis 
together with a proportion of Head Sevadamis and InspcftT 
tresses for supernsory duties and the majority have now Wn 
rtcmrtfil ana nre m Hn j,r„s nrhere tteir present 

.he C r. o .“Ipp®' 


nilion^th' the*s”s°l *B^'OTEanS5!r*''"' ™ mllabo- 

.n..n,.,„ea w„h every p,,. 
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{ (e) A sj'tance and odwce to Kcgiiaental OfEc^ ^ 

, touring the recruiting areis of their units either ofSciflUy 
under unit nrrangements 

ff) Visits to units (at the request of the unit eonunand^* 
onlv) 

(g) Constant touring to establish personal contact 
district officials and the people of the mam recnutmg 
which gues opportunity for indirect propaganda, the dis 
semination of news assistance in settling cases out of court 
and for Xecping a finger on the public pulse 

(ll) Detecting and reporting nil grievances of o gener^ 
nature ttIucIi affect morale 

0) General supemsion and direction of D S S A Bs 
(i) Contact with Civil Cmplejment Exchanges and Ser 
Tices Employment Bureaux (when formed) to put would 
be employees m touch with would be employers 

(k) At the request of a civil official the mvestjgBtiOB of 
any individual case which is beyond the scope of the 
D S S A B 


6 Fault Sevadarms (Women Military Welfaro 
Workers) —It has long been realised that female relative# 
of soldiers are reluctant to bring their grievances to notice* 
through male welfare workers even when these womeu are not 
m purdah Many parts of the country are now so heavily re- 
cruited that m many families there js no remaining male re* 
lative to represent complaints It was decided therefore, that 
Fanji Seiadarms should be employed to contact these women, 
to adpse and assist them and to serve as a channel through 
whieb their grievances could be ventilated Sanction has 
been obtained for the employment of 2 000 of these Sevadarms 
together with a proportion of Head Sevadarms and Insnee-' 
tresses for snpcrvisory duties and the majonty have now Wn 
recruited and are at work in th« areas where their 
I, molt nrec^arv The r„„j, Sciodami Scheme m anSMt 
of the Civil Liaison Officer Organization and worlra n lu 
Orfem^or the C L O ,Fo«„er det.,.,” S .^1" ?n' 


mamtamefl -with every part of iS! ^ enures that contact ^ 
vcy pnrt of the eonnliy from which the 



army recruits at all heaMlr It ensures that machineij exists 
to meet Tvar requiremeuta and to deal -with the manj problems 
•which are bound to anse after the war 

7 W V S — The W V S is cooperatinff both with 
D S S A Bs and with the Civil Liaison Officer Organization 
to promote the welfare of the families of Indian servicenieii. 
This CO operation is of particular assistance in the areas where 
the Fauji Se%adami stheine is in operation 

8 Eesponsibihty of C Os — In order that D S S^Bs and 
officers of the 0 I 0 Organization may be able to fulfil t' eir 
duties as regards es soldiers and the families of serving sol 
diers on actne seniee it is imperative that they be m possession 
of full infonmtion regarding them Commanding Officers are 
required to submit this information to C L Os (A 0 L Os 
and D S S V Bs IS S S A Bs onder the provisions of 
lAOs 121941 an 1 t107|44 and it is imperative Jn tho m 
terests of the maiutcnsiice of morale that these I A Os are 
promptly and rcgiilarh obeyed 


Chapter 111— Combined layont of the SSAB asd OLO 
Organisations 

The following tabic shows the lavout of the CLO Organ 
Isation and the iddress and area of responsibility of each offi- 
cer D S S A Bs (S S S A Bs exist lu the DistnctsIStates 
marked with an asterisk P S S A Bs exist m the following 
provinces — 

N WF P — rcahawnr 
Punjab — I nbore 
Bombay — Bombay 
C P — Vsgpur 

Madras— 'Madna 
U P — Lucknow 
Bihar — Patna 
Assam — Shillong 
A S S A Bs exist in — 

Rajpntana— Mt Abu 
■Western India States— BajVot 
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C.C.L.0 


CLO 


ACL.O 


Diitnct* State* 
rn*ried with ao 
aatenO;). 


PRO- 

mcE/ 

INDIAN 

STATE. 


northew. aeea 




ic 


c.aL.0 c L.0 


GCUO 

}<ortheii> 

Arw, 

{Tinter— 2S 
ttaru Rotd 
Labore. 
Bvmmtr—C/o 
tbePott- 
Duter 
SuaU. 


CUO 
JoUundor 
AiiiWa* 
I>«U)i Am 
JsUuodnr 
Canlt 


DISTRICrrg/STATES. 

(SSABs ex it u PBOVINCE/ 
\CL.O Uittn tx/St4tc» IVDUV 

marked vitb an STATE 
a-itenak) 


■A.GL.0 

JaDandnr Am 
Co GUO 

Jallundo 
Ambala 
Oelh Area 
Jsthutdar 
Cantt 

A GUO 
Ambala Delhi 
Am Robtak. 


'Ka«)[ra* (Dbar 
IIo«h arpof* 
Jnllundor* 
Ferexepore* 
Lndhuma* 
.Ambala* 

Cnritann* 

Bnhtak* 

Kamat* 

Buwar* 

Del^ 




{k)lBtlaa 

Itataa 


'GUO V W All 
F P P«ali 


Iftata^S. 
DaTia Boad' 
l^bore. 


GUO lUaal 

piBdj<Jheluffl 

Am, C/o 
Cialt no 
Bivalpuui 


GLO Lahore 
giDdArra.}S 
Daria Road 


GUO 
JaUundar 
Amhala 
IMhi Am 
jallandar 
(kstU 


i Dtr 
8«at 

Oulral 

Odet 

Pbaln. 

Anh. 


} Merthera 
Weat 
nontiar 
BUt« 


’Jaiaaa A Raabair 
vitb — 

G^A.Ita at 
Jamaa* 
Uirpor* and 


' Ajcaey 


1 


BahawaJpat* 

Kbalnox 

Kalal 

UaBeU. 


Paojab State 
PoajabStatea 

eBalieAiftaa 
J Statea. 


'Patiala* 

Nabba* 

J nd* 

Ka;«Ttbala* 

Fandkot* 

MaWbAla* 

tlaadi* 

PataoJ t 

DojaaaT 

BdMpa|0 (SuaU 
Ililb) aad all 
pKaJab Statea 
ezea^ Babaval* 
TV A Khaireor 
A aQ PoBjab 113 
Statea rxcm Tabri 
RaebTab 


ipsajab 
I Statea. 


f Tmpeevil; af I aled • (b IXRJkAJli. Ccrfaea and Rnbiak, napaea] 
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CCUO CL.0 


A&L.O 


DISTUKTrS.BTATES. 
(SSA B* exist io 
Districts Sutrf 
oiiiksd with sn 


PBonsa 

DiTlii 

STAT*. 


MtsnsV) 


fiOlTHERN ARM 

r 


&CL1.0, 
Sentten 
Alts, C /0 
AJ) &. 
Boalbrni 

Arts PooBS. 


CL.0, 
Boabi7 C.P 
A Otnr Arts, 
CUtdo Iteo<i ' 


4CUO. 

Combs* Arts I 
dinio llosd, ' 


Acuo.ap 

snd CmrAres, 
Assembl* Prfst 

IIODM Nsgpor 


Kolshs* 

Poens* 

Biispor* 

• 

^eflb Ltnsrs* 
PbotsODt* 

Esst KLsncltsh* 
^Vrit Kl ssdesb* 
Abir<>d*l>sd 
, Ksirs 

I Btoocb rmirb 
I Msbtls 
Supst 
I Bsitk* 

I Stcandtrsbad* 
(CrtesoL 
Tbs ns. 

^Bombsv ^oborbso 
rjnbbolrorit 

biSfpur* 

. Alois* 

VtolDisI* 

Bsldtns* 

BetsI 

Hoihsnrvbsd* 

I bsajor* 

I Oniidwnra* 

nsnll s 

I Oisnds 
iianills 
Balsglist 
CbsiMjsrs 

I Bilsspar* 

Kaipot* 

.Drug 


I Dembsj 


\ lUgaptUm* 

iMi Ocdutui* 

tCoonmlA) 

V\«U 

(ELore) 

Ivutnk* (CbilakA 
Up di 
Gostur* 

I«*tlore* 
ilidru Citj* 

ClungUpji* 

(S<j<Upci) 

'Kemool* 

lUlUry* 

Cud<Up«h* 

C^lllOOT* 

Uerib A»et* 
(Velloi*^ 
Soeitt A««t» 
(C«ddiIor*V 
8oalh Ktrun* 

(UasgtJot*) 

BuftUt** 

'SkleCB* 

TncblBOpcIy* 

Taoioir* 


(»t Uadimj 
TU>oe«l*y* 
CnishalQR* 
)UUb«/ {(UIkvc) 
'TnTkscoic* 

|TtiT«tMlruaa) 
OkL^* (Tnohor] 
Uy»o»* 
rsdiLkettiu 



i: 


Mo r M». 


xl^ruk). 


( {\I <>. 
huO>wn 
Are* 0/(1 
A l•)l. 
trull trit 

Alt* ) «H III 


cauo.up 

*nd Euttra 
iBdU. r^m- 
^c, sa. a»ti 

SwrcUiUt,' 




A I 


f (<) KursuJtrad 

' tJpl 

(>) Mif*! (srj 

(0 VuilLol 
(«) ) hsIUn* 

(a) I *mdufg 
If} Sansli* 

Ip) Seianur 
(f) tr*»*ntir*di* 


(r) Jeuiilm 

t«) KinUt 
li) IlMUr 

It) 

(d) hliBlrKgkrb 

. , (*) Nmdfrooo 

C Cbbsiuad*! 
U LANllkASlUtNINDIVAnrA. 

‘ r» Dob' 


C1.0, 

U P Apt*. 
E3. Tha Mill 
Ucmt. 


AC.UO 

Ak«. 3 K a 
LIqp*, M*M«t 


A C L.O Agra 
Art*, Sbn Ow- 
Niiri* Tijal ^*> 

Colon;. Agn. 


Sabmni>ur* 

Mitiffiifiigir* 

iJerrut* 

ilatnnd*bibr* 

Aligirb* 

eub> 

‘Motlra* 

Ftmkb&bid * 

£tivab* 

ITimirpac* 

Dasda* 

dboasi* 

fFiat Almon* 

' (U Q It Piibara 
S»rb). 

* Almon* 


icuo 

Alta, 

8 Qaolt, Band 
'7 


T» n it Almon) 

, iloradabad* 


SfaBjibaopor* 

■ tfiruoi* 
(Bijoor 
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DISTBICTS/STATEa 
tSSABs rxu( la PBOTIKCE; 

CC.L.0 CL.O \CI~0 DiitneU'SUte* DfBlAN 

nixrked with to STATR, 
ftiteriikj 


rc-LO.WMtffB 
U.V Area 03. 
Tb> KalL 


A.CtLO BareiBy 
Art* No. A 
MQtt Barrtd/ 


rtbbhit 

Khrn 

CarhirkI* (directlr Bodv 
andrr CL.0 , 
Unten D P 
Am> 


GCUOpU? 
kod Euura 
ladU Room 
rT M Ofil C.UO 

GecrcUrut, «>** 

Lo«»ne» **" 


Arte, Reera 

N«. IS.arJ 

SrerrUntt. 


AC1.0. Lock rLatkDfiw* 
now Area Room Ban Baoki* 
No 30 Ciril I Unao* 
Steretanat. | Cawnpore* 

Loeknow V Palrliiwre* 

I Rae BareU* 
Pjtabad* 

I lUbnirh* 
ICoada* 


fAUabaW* 
j PafUbgark* 
j Soltaepor* 

‘ Baati* 
Corakbper* 
Atamfub* 

&aarea* 

Catipor* 

Minapor* 

BallU* 

6a ran* 

6bababad* 

(3iare>iarao* 

Oaj 


A.CL.O. AlUlm-: 
bad Area CJO , 
no. Allaba-- 
bad Area 
AlUUbad. 


raS.** 


Darbbann 
AC.I.O. Com- UoeghTer 
em lod Art*. liaxanWb 
HeojtKet>( lUnrbi* 
^lUiOf*. OaJ Bbacalpar 


<^lratta. 


Maabbai 


Pamlalper 

B.at*r*i 

Carjam 

Arpel 

P«n 

Cattark 
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districts/states 

fSS4B, 4.,t in PROVINCE 
Dutncu/Sutai INDIAH 

marked »,th STATE, 

aitcriik] 


C^(X, O.P. O.LO. Lack 
and BaM. I HAB ..j 


i par7c«lin« 
J»l aiguti 

Wnajimr 

5:ff" 

Rajthabl 

^gr* 

Myii.eniingh* 

BifbLum 

danbidabad 

^aakora 

iurdwao 

>adia 

'aba* 

laeca' 

•njpur* 

tktrg»D( * 

litugas^ 

nbotna 


A«, A.CL.O.E.rt. 

I^tn ha ere lodi, /riAi„T 

i;£r 111 ™“’ 


®* J Uoogbl; 

I UidMpur 
j CkIrwtU 
iCbdUgong Hili 
Tncu 

Coelpara* 

L'anang 

I^klainmr 

*• baagHr 

Care Jiji, 
Nawgang* 

Cbarltiu* 

SgUit* 

^fcai II,|I, 

S.S: '“"“‘I 

•■nmiiM Truu 
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DISTRICTS STATE3 

FT,n Jo rnnvisr>/ 
OMncU-SKlr* JNDJAN 
mirtod w 111 *a STATE. 
MttnsV) 


CCL-0. DP 
uai Cutfm- 
Indu 5^0010 
^^l. » Gt;! 

fr ^un>t. 


C.LO Laek fUJ. 
a-i* and 
EMtcre Ind. 

No. Vi awi 

Ewrrtanat, 


filkJm 

All Cattcra Stato 
Except — 

(a) kankar 

(M Battaf 


(d) Kavaraka 
(«) Nandsaon 
(/) Qih akUasdan 
'Bcaana.* (B4tanaj:at). 

f C»al or* 

Ramnor 
Khan.adhana 
Re»a aod all cUtea la 
iba Baadel kbaad 
Aitpoe? of tb« Ceo 
tnliadia Si*t«a. 
T«hn-^arl «at> 
RAJPOTAKA AKD AJUER AIERWARA. 

■CLO, lUI rA-CUO. Raj /Ajmer* 
and Ajmer J and Ajnrr \Uemi» 


Area. 

TTia 

Iteerat. 


UaU. 


Ajmer 


C.1,0. RnJ 
1 and AJmif 
\ lUriraia, 

' Ajmer 


A-CIA) Ral 


' barada and all 
Ctfiarat Sute* 

Al»aj* 

Rbaratnar • ' 

RLanei* 

lajjivr* 

JortI per* ] 

'War •(DdUrerl ' 
'«"!• I 

trboier* I 

KarxoU* J 

Abnf ^ 

an.1 aRntberRaj 
potanaSiatca. 
lUjkotf 

and alt other tVeak 
em Indjari Rufei 
CentraJindia (imSon 

Bbi^ Me.) eir«l-t 


L557Anny 
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Chapter IV — Submission of Petitions 

British India 

1 llu ]) & s A li deals largely «iUi cniliaua and 
euldieis in tlitir t,i\il cai>aclt\ In British India the Deptt" 
Comiui'^iumi or Collccior is head ct tlie ciril district and 8 
such IS pifSKl 111 ot till, P b b A D m his district Thu^p 
all petitions md coiuplamts whether from ser\mg soldef* 
throut,h iheir Commanding OOicers or from sening or e* 
eoldicrs and fnmilioa in the Milages should ho addressed to th® 
Pcput^ CojnioissK iicr|Collcctor Aclictlier there is o DSSAJ}» 
in tlie district in ]ucstiou or not 

The only exceptions to this rnhiig are gixen in paras 2 3 
and 4 below, in all other cases it is most important that thi5 
procedure be adopted (I A O 899144 refers ) 

It is moat important that alt olBeers ebould take particular 
care to cnaure that correspondence addressed to Civil OfScioIs 
U courteously worded as beCts tbc rank of the addressee The 
ncccBSitv for punctihousuesa m this respect cauuot be over em 
pbasiscu In this conuection attention is drawn to I A 0 
2145143 


Indian States 

2 Petitions aud representations <m behalf of serving soldiers 
and tboir famihe-s whose homes oio in Indian States, will be 
forwarded to the Cl 0 concerned (sec Chapter III) who will 
deal with them in accoidance i itb such arrangements as mav 
exist between himself aud the Stale Oovemment concerned 


It 13 most impirtont in deabnpa with States to avoid anv 
thing which may b* construe 1 ns interference with the State 
Administration oi prciogitncs for this reason it is imoera 
tree tliat tbis precediire be elnctly adhered to In thToart 
mnch barm baa been done by junior and ineipenenccd ofS 
aiBninn percmptori l.ltcr^ addressed to State OffleiaL 
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Eegardiug Family Allotment Money Orden> 

3 Petitions, from soldiers» serving o\ersseas or m coucessiooel 
areas reganlnii* nonpajmenl or delay m pa} meat of family 
alloltnent inonc} orders should K toruarded to Record Offices 
or Depots fonecrned for onward transmission to the D C { 
Collector (or C L O in the case of Indian States) These 
establishments are m a jiositiou to know whether the money 
orders ha\e or ha\e not been despatched or paid to payees and. 
before forwarding the petition to the D 0 ICoUector or C L O. 
the 0 C Record Office|Depot will — 

(a) Endorse on it the unmber and date of the aclcnow- 
ledgement receipt of the relexant F A M O if it has been 
received back dnlj signed or with the thumb impression of 
the allottee, or 

(b) Indicate on it the date on which the P A it 0 wai 
despatched and state that the acknowledgement receipt hM 
not yet been received hack 

(I A 0 1723143 refers ) 

4 In very exceptional cases as in case of inordinate delsj 
petitions or complaints forwarded by units regarding residents 
m British India msy be addressed direct to an officer of the 
Civil Liaison Officer Organization, Matters of general policy 
as opposed to individual complaints and cases of dispute or 
dissatisfaction with the civil authorities regarding the 

of petitions should invariably be referred to tbe Civi] Liaison 
Officer Organization and NOT to D G |Collectors 

Apart from formal petitions and complaint, all those who 
require advice or assistance should apply to their D S S A B , 
or to a welfare officer attached thereto or to an officer of the 
C L O Organization This is m any case the most satisfao- 
tory and speedy method by which relatives of soldiers and cx- 
soldierg can ventilate their grievances and Indian Ranks shonld 
be encouraged to advise their families to adopt this method 
rather than to address the soldier (see I A 0 192]^) 

5 Responsibilities of 0 Os^Expenence has shown that 
a considerable percentage of the petition^ and complaints snb- 
mitted by 1 0 Rs are found on investigation to be falw, frivolous 
or forwarded in continuation of a long standing feud, Thess 
nnfotmded petitions clog the machinety and eo delay the 
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vestigation of genuine complamfa In addition 
tend to alienate the sympathy of the civil officials It » 
interests of the genuine petitioners, therefore that q, 
been laid down which should be carefully studied by 
and their provisions esplained to their men 

C Os and other officers should at all times 
their men that the C L O Organization and District ami o 
Sailors’, Soldiers and Airmen’s Boards exist to look 
their families at home In writing to their relatives men sho 
be 8‘>ked to discourage their families from expecting that 
tions on their behalf will invaiiably be submitted bj the absc*^ 
soldier 

Under R A I (Inst ) 397 (reproduced m Appx “B”) 
certain petitions are debarred outright Further, every pch 
tion should be examined on the lines suggested m Appx ‘ 
before it is forwarded br a C 0 for investigation fo assist 
0 O 'a in this reaped all petitions const be examined by * 
“ petition committee ” (vide Appx ‘ A para 12) where the 
unit composition makes the formation of these committees a 
practical possibility \Vhen forwarding the petition the 0 O 
•will attach tbe certificate set out m Appx ‘ A ' para 14 To 
avoid duplication of mvestigation and coft«equent confusion and 
delay it is imperative that each petition be addressed to ono 
.^autliority only (I A 0 984|42 refers) 


'Chapter V — Miscellaneous Welfare Measures 

1 Educational Concessions — Proviiiciql Goicrniuenls, ()hief 
Commissioners, States, etc. have granted certain tdiicational 
facilities and concessions, in the light of local needs and their 
financial resources, to the children (brothers and sisters also 
m the case of the Tunjab and Madras and wives m the case of 
Madras) of men who talc part in the present wai Bnijutries 
regarding these coneessions should be made from the local 
CivU authorities or the 0 D O. concerned 

2 Training of Blinded Semcemcn.— A centre for training 
Indian blinded serv icemen has been opened in Debt a Dun by 
St. Dunstan’s In future no soldier who has been blinded, or 
whose eight is seriously impaired. wiU be discharged but wiH 
be transferred to the 1 M U Oefara Dun as soon as he is fii 
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to trsveL Those considered suitable for traming at St 
Dunstan’s u-Ul be trained to become useful members of socictj 
abl* to earn for themsehes During the first four months of 
training men will receive full pay and allowances, free rations, 
etc l^ereafter they will receive whatever pension 13 du<* to 
them. In addition St Dunstans will extend to men under* 
gomg trainmg certain very generous privileges Pull details 
and. instructions will be found in 7 A 0 18]44 as amplified 
by I A- 0 979144 


3 Disabled Servicemen. — Quren Mary's lechmcal School 
for disabled Indian servicemen, exists to provide free training 
in certain selrcted trades to 1 O Rs and enrolled non combat- 
ants who have been invalid'd from the service Men receive 
free rations and accommodation for the penod of the conrse 
and also a small allowanc' >n cash A bmited number of men 
are allowed to bring their families with them Full parti 
culars may he had from — 

The Superintendent, Queen Mary’s TechJucal School, Pan 
Road, Eirkee 

4 Appointment of an Attorney.— (a) "NMTier' any cfBcer or 
soldier actually serving the Government m a military capaei^ 

15 a party to a suit and cannot obtain leave of absence for the 
purpose of prosccutmg or defending the suit in person, he 
may authorise any person to sue or defend m his stead (Code 
of Civil Procedure, First Schedule, Order XXVllI, Rule 1), 
In the case of an I C 0 , V C 0 or I’ 0 R an authority in 
the following form will be sent to the court m which the caie 
»s to be heard • — 

•WTiereas I (name) inhabitant of village 

Tehsal in the district of 

6on 0 ! caste of 

at present of rank in companj 

regiment stationed 

at having occasion to institute ( 0 ] 

defend) an action for (nature and object of snit and name d 
adverse partj) do hereby nominate and appoint (name, red- 
dence and caste a nd relationship, it any) to be my attorney, 

*If Becanty instruetions do not allow of this fona bCmg eompleteA^ 
in full, on explanation for the lofonnation of the eoort thonld 
added- 


r 



sTid I bind myself to abide by whatever he the eaiJ 
may do on my behalf m the nrosecution (or j-fi.nd] 

said suit The said attorney will either prosecute (ot 
the suit in person or will appoint one or more of the 
ed vnl ils of the court to prosecute (or defend) the «am6 
the instructions of the said attoniej as he may thmh ^ 
In the e%cnt of an appeal being preferred from the judg® 
passed in the suit, the said attorney is hereby empowered . 
act for me on the appeal m a like manner ns m the origi“^ 
suit. 


Signature 


Signed m the presence of 

(b) A power of attornei to in^stitntc or defend a suit oxe 
entccl b\ Til odlcer or soldwr in tnihtar' eroploj is unt charge- 
able with Tuv court fee (Act Mf of 1570 Section Ih Clause 
1 ) 

'i Indnn Soldiers (Litiifation) Act — (a) The Indian 
Sol tiers (Litigation) Act pro\idcs for llie postponement of 
cisii suits in nlnob the adiersc mrt" to a complaint etc, is 
an Iiiiiuu soldier who is 8 er\m 2 in a war area or la under 
orders to proceed on field service etc A Collector may inter- 
vene if nn Indian soldier is unrepresented m a law case and 19 
tjnahlf to nppear The court must nornnllj suspend the suit 
and report to the 0 C unit or the Depot, wJio advises whether 
poMponcment of the proceedings is ndsisable A court is 
empowered under Ih^ Act to set aside decrees or orders passed 
acBinst nn Indian soldier who is on field sersice upon appb 
ration from the soldier rnrlbcr mans lawyers and Distnct 
Ei.r As'inrnfK.n, nre milt to frer lesal osbislancc W 
■ rmo^ K t libtb m rcrttfiod In D S S A Ea it linn? 
»ol<rstoo,I Hint aiiclt |,i I,, ,tai be alorJed only in n lcS»l 
maartr and m open court 

(b) If ‘ . 
not ft po 
the outcf 


Indian soldier thongh 
rnlly concern'‘d with 
that bis interests are 



Ukely to be prcjadiced by hts inability to attend the Court 
tna} suspend the proceedings 

Indian soIdi'‘rs who bare been recruited from Indian States 
mai rest assured that the States’ Gosemments concerned have 
mtrodneed protection from litigation during the ivar m res- 
p-»cl of leg'll proceedings in State Courts in a like manner as 
it has been afforded m British India 

(c) The interests of Indian soldiers m regard to the enforc 
mg of the payment of debts du'^ to them are adequately pro- 
tet^ted by the provision of section 11 of the Indian Soldiers’ 
(Litigation) Act 1925 

(d) In spite of the provisions of this act it is pointed out 
that, m cases where tho right of pre emption is claimed it is 
still necessary for action to be taken by the man concerned 
within one year of the sale regarding which he makes claim 
(1 A 0 2S)I44 refers) 

(e) Owing to the high cost of stamps required for judicial 
case.^ many cx soldiers find they are uinble to take their 
cage's to court and they are consequently d^pri vd ol a judi 
cial bearin'* It is pointed out honever Hat anj one who 
IS too poor to paj the prescribed court fees can -ipiU to the 
court to allow him tp eue as a pau|>cr in uhich case Lo is 
net liable to pay any court fee (other than fee payable for 
the berMce of process) 

6 Disposal of Families — ramilies of Ind*m Soldiers and 
non combatants (enrolled) who arc borne on authorised 
married establishments and are residing in government 
quarters can proceed to their homes at government expense 
when the heads of these families proceed on aclne service, 
or in other circumstances when oidcied Alternatively 
families may in these circumstances, proceed at government 
expense to the Training Centre Group Centre or Depot, pro- 
vided that accommodation for them th*>re is avulahle and is 
not required for any other purpose (Tide Pas-^age Begs, 
para 197) 

7 Visits to Men in Hospital — Free conveyance will be gr 
to not more than tuo persoi s oi e of whom must be rel 
visit an officer cadet or lOIL reported as dangerous 
miUtarj hospital m India The cost of comeyanee 

be of the same class lowable to the patient) 
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on arrival of the visitora at the hospital [A I (1) 100|44 
Similar concessions are allowable under Passage Regs p 
200 and A I (I) 94|42 

8 Notification of Casnalties — All casualties sustained 
Indian Ranks, which are due to enemy action, and all cs 
of serious and dangerous illness lucludmg deaths, are notiD 
to next of km by record offices as soon as the information 
recei\ed by them Additional information regarding a par” 
cular casualty is also sent to the next of km as received 


9 Ignorance of Soldiers’ Whereabouts — This ran best 1^® 
remedied by the family’s keeping m touch «ith the Traming 
CentrelDepot or Unit to which the soldier b»'loug8 Families 
can also obtam helnful information by consulting the local 
D S S A, B Commanding Officers can help in this respect 
by impressing upon all ranks the necessity for wriimg regular 
ly to their homes and by seeing that all letters beat the correct 
address of the unit Cm this connection attention is drawn to 
I A. 0 2387143) since m many cases non receipt of replies 
from home is the cause of soldiers ceasing to ^vrite Os 0 
Depots and Training Centres hsv* a definite responsibility 
m this respect under LAO 1031|44 

10 Punitive Police Tax— 'Provincial Govts and Commis- 
Bicam generally, have admitted the principle that the 
family ’of a serving soldier should not be liable for the pay- 
ment of Punitive Police Tax, imless there js evidence that 
the family in question has by its behaviour forfeited the right 
to benefit by this exception Should cases arise m which this 
pr nciple is not followed reference should be nindc to the 
D S S A, B 


II Local Concesaona — Th^ obo\e concessions are for the 
most part applicable to all Pro\inccs alike In addition to 
tbrso, there are many other local concessions peculiar to indi 
Tidual Proimces (eg, canal water, taqnvi, tenancy legisla- 
ticn, etc ) Such concessions can always bo ascertained either 
Irom the P S S A B concerned or from the D & S A, B 
of the District in which the soldier concerned lives 


12 Officers’ Welfare Totirs — One of the best methods of 
mniBlainmg morale upon the home front and of delecting and 
wdressmg genuine grievances M for regimental offleera to 
*miotam touch with the men and their families in the viUagea 



by means of vrelfarc tours of their recruiting areas. Such 
tours are authorised und»r I A O 278144 and commanding 
oCcers are ad\ised, trhen possible, to send each officer m turn 
on a tour of one of the unit recruiting areas ns soon as they 
attain sufficient proficiencr in the language to make this 
worthwhile Officers proceeding on w'*lfare tours will con 
form Etrictlj to I A 0 540)44 

13 Settlement of Accounts — One of the most common 
causes of discontent amongst eiecniccmen and their families 
IS delay in settling up men’s accounts on discharge or invalid 
ment from the service M'^n arc \erv often sent home on 
leave pending discharge with onlj a fen rupee«> m their 
pockets and are told that a M 0 in full settlement of their 
accounts will he sent to them later Although this course 
may be necessary on occasions, it results m delay before the 
man actually receives the money which is due to him and he 
18 also unable to query hts account Thus, besides the bad 
eftect upon morale of sending a man back to his village si 
most penniless the men themsehea have quite often an un 
justified suspicion that they have not received their full 
dues < 

Commanding officers should give this point careful consi 
deration and should take all possible steps to see that men’s 
Bcccunts are fullv settled up before they are sent back to 
their villages 


Chapter VI. — Resettlement (Provisional) 

A Directorate of Re^ettlomeut has been formed m the 
Directorate General of Welfare, Education and Resetllemcnt, 
G n Q (1) This Directorate is charged with the ResetUe- 
ment and VocaUonal Training of Techoical, Non technical 
and Rural personnel and of Disabled men. The 
machinery and projects m view are given below 

2 Machinery. — The machinery is to consist of a 
Services Resettlement Liaison Officers (S R U «' 

Employment Officers (S E Os ), Civil ‘e* ’ 

and Services ^ ’ noreaux 
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on arrival of the visitors at the hospital [A I (I) 100|44 
Similar concessions are allowable under Passage 
200 and A I (I) 94142 

8 Notification of Casnalties — ^AU casualties sustained W 
Indian Banks, which are doe to eaenij* action and all 

of serious and dangerous illness meludmg deaths are notin® 
to next of km by record offices as soon as the information ^ 
r^cen ed by them Additional information regarding a parh 
onlar casualty is also sent to the next of km as received 

9 Ignorance of Soldiers Whereabouts — This can best 1^* 
remedied by the family e keeping in touch with the Tramin? 
CJeutrejDepot or Unit to which tJie soldier b»*Iougs Families 
can also obtain helofol mformation by consulting the local 
D S S A B Commanding Officers can help in this respect 
by impressing upon all ranks the necessity for writing regular 
ly to ^eir homes and by seeing that all letters beai the i-orrect 
address of the unit fm this connection attention is drawn to 
1^ 0 2387|43) since in many cases non receipt of replies 
fiom home is the cause of soldiers ceasing to write Os 0 
Pepnts and Training Centres have a definite responsibility 
in this respect under I A O 1021|44 

10 Punitive Police Tax —Provincial Govts and Commis 
eicners generally, have admitted the principle that the 
family of a serving soldier ahould not be liable for the pay- 
ment of Punitive Police Tax unless there is evidence that 
the family in qu'‘stion has by its behaviour forfeited the nght 
to benefit by this exception Should cases arise in which &is 
prnciple is not followed reference should he amde to the 
D 8 S A B 


11 Local Concessions — Th« abo\e concessions are for the 
most part applicable to all Provinces alil e In addition to 
these, tl ere are many other local concessions peculiar to indi- 
vidual ProMnees (eg, canal water, taqnvi, teuanty legisla- 
4 ^^. w c $ «n always be ascertained cither 

® A B concerned or from llie D & S A. B 
of the District in which the soldier concerned lives 
32. Officers' Welfare Tours — One of the best methodn of 
redressing genuine gnevaoees is for recimental om^ to 

,„„,h a, .nd Sir.n'th'fv'.lSgJ. 



3 Technical Resettlement —The Labour Department is res 
ponsible for the re einplojinent of technical ex service person 
nel (including oflicers) and, in ord**? to further the interests 
of these personnel an A A Q of the Directorate of Resettle* 
ment svill be permanentK posted with the Labour Depart 
ment 

Training Centres and Depots wiU forward index cards of 
demobilised techrucnl men to the Civil Employment Exchange 
or Services Employment Bureau nearest to men’s homes The 
Services Emplo3Tnent Bnreaux after noting the names and 
audresses of men and their Card Index will forward th<» cards 
to the appropriate Civil Employment Exchange The latter 
will then hold index cards of all men living m the Area 
covered by their Exchange, thus ensuring that the names of 
ex R“n icemen are always available when it comes to placing 
men m jobs These cards are being prepared m Training 
Centres and Depots for every serving man, including enrolled 
non combatants and show the trade category of each technical 
man The servic** categories have been grouped in consuUa* 
tnu with the Labour Department to show the equivalent civil 
ealegorj which will be accepted for employment in civil 
industry 

'The various departments of th® Central Government all 
Brovncinl Governments and some State Governments have 
alreadv guaranteed a percentage ranging from oO per cent 
to 73 per cent of appointments to ex servicemen 

Tn ord'T to increase the number of technical gobs that will 
be available to absorb ex servicemen after the armistice, 
various schemes are being explored m the Directorate of Re 
settlement, such as Road Transport Boards Factory Bns, 
Industrial Co operative Societies and Radio Factories 

4 Non Technical Resetllement — The resettlement and re- 
emplogment of non technical ex servicemen is not the respon- 
fihuitv of the Labour Department It is the respons 

as far as 0 IT Q (I ) is conccm‘*d of the Directorate 
settlement hut their efforts will depend ^ 
motion of Central Government and * 
re'vttlonient schemes which nre handled by 
(Resettlement and Re-eroployxaent) of 
Cvinmittte of CounciL 
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Oniccrs Commanding Training Centres and Depots will send 
the index card of every demobilised man to the Semees 
1 mjilojmLiit Dureau or Joint Manager of the Civil Employ 
mont Lxchnngci nearest to his home 
It will be the doty of the Training Centres and Depots to 
inform oaeh man where his card has been sent and also to 
c*'siirc that Im knows the address of the D S S A B and 
jV. C Ij 0 nearest to his home Many men will apply for 
employment to one of the latter rather than to an Employ 
incut Bunau It mil be the duty of the C L 0 and S S 
A B organizations to assist men to get work either direct or 
through I xchanges or Bureaux 
Various Bchcmes have been evolved m the directorate of 
setMemciit for the betterment of conditions m rural areas and 
Ur the rmployment of nontechnical ex servicemen I 
inrlmle Agricultural Headquarters and Welfare Institutes 
rnniiidari Bos Health Corps Boad Construction Bns end 
Corps of Commissionaires These schemes are considered by 
Committee No 1 (Resettlement and Be-employment) of the 
ROC Some have been already accepted and have been 
brought to the notice of Provincial (jovemments It u 
probable that each Provincial Government will produce Jts 
, * _ V » -»'ich m some cases the above 

I Provinces may also have 

■ irb a number of ex service 

men 


5 Demarcation between Resettlement and Cml Liawnn 
s R L Os and S F Os will direct would be emDiovprs 
labour to Civil Employment Exchanges or to Services Eml^ov^ 
m.nt Bureaux C L Os|A C L Os will dlJecf h* 
enilloj-ees to tie Durenm That is tbo ceiietal 
maresuon between tbo fuaction oE tbe two oronmlnf”^^ ^ 

..^wjdctthoooatroE co otdL'ZrrSnTtt" 
to'b,?“a‘f '» - 

boned 'ttUbeelteeW bj tvh.eh,'.t u 

Wdl, in future be termed wZlime ^F,lf 



“ Winning the Peace ’’ series, assisted by various a.ds such as 
PrOTiDcial lecturers drama parties, films, gramojihoue records 
and posters rurthcrmorc, practical training will be given 
m Traiuing Centres by the establishment of Demonstration 
Plots and Exhibition Rooms which recruits can visit m,“ off " 
hours 

Intensive vocational training cannot begin until the 
ArmistiLe comes Then, it is hoped, instruction will be carried 
out m all units In order to provide mstructoi*. Provinces 
bare been ask'‘d to make preparations to tram a cadre of 
selected men for every Training Centre This cadre will la 
turn tram selected men from each dependent unit, who will 
pass on their knowledge to the rank and file Some Provinces 
dcbire to begm training now and it is hop'*d that tbis will be 
possible at Training Centres by the training of selected men 
from the trickle already being demobilised The trammg of 
instructors m certain subjects will bo earned out by G II>Q 
(1.;, Medical Directorate and Engineer in Cbiei’s Branch 

Vocational Training for Technical men is not far advanced 
Information is awaited from the Labour Department as to 
which trades should be taugbt. having regard to Labour 
demands for workers A large proportion of tbe training 
that It IS decided to arrange will bo earned out m Civrnd 
Centres and Army Instructional pstablisbrnents borne techni- 
cal trades of tbe village industry nature will be included m 
the training programmes mentioned lu tbe preceding para- 
graph. 



PART n— FINANCIAL 


Chapter VII — Pay & Allowances 

1 Basic pay — The basic paj of oil Indian soldier* 
rolled poll combntouta was mcrca*5tj bj tuo rupees a 
from 1 Apr 42 TIils bniyis tbt »sio pa> of a soWier np ‘ 
Hs 18 « month and that of an cmollcd uon-corabalant up ^ 
Rs 17 

TJic bn'sK’ pii of V (. Oa has also been mcre3S‘'d witll 
ctCtct from 1 Sept 44 and notr staud<^ at — 

RisnUlar MnjorlSubadar Major Rs 200— I'i — 260 (plus 

sr ml Jillonaucc of Rs 50 
p m under esistinpr rules) 
llisnldnrlSuhadar Rs 1 10- 10 160 

Jemadar Rs 80 5 IOj 

2 Proficiency pay — This is granted at the discretiou of 
the C 0 The original rate of Rs 2-8 0 a month could oe 
granted after one > ear’s serrice Proficiency pay of one 
rupee a month can noiv be granted after six month s service 
This can be increased to Rs 3 8-0 a month after one years 
seme** 

3 Good Service pay— This is granted at the discretion of 
the C 0 to N C Os who satisfy him os to their seal and 
efficiency N C Os with tivo four and six years aervices 
as N C Os could be granted Its 2, 4 aud 6 a month respectively 
These rates now apply in holf the time — m other words after 
one two or three years service as N C Os The third rate is, 
however, admissible only to Havildors (or equivalent rank) 

4 Special Proficiency Pay— With effect from 1 Jan 44 
Special (non triulesinen) Proficienci Paj at the rolling ratec 
may he granted to Indian Soldiers below the rank of Jemadar, 
and enrolled non combatantA excluding fho«e in receipt of teade 
pai engineer i ar signal pay M T pa^ nr grade par etc 

Rate A 

I ® «trnec exclnd 

mg boy service « ^ 

, Rs 7 p to 
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Bate B. 

I. 0. Rs — On or after 12 month$' service 
excluding bo.i Bernce Ad'll Rs 2 p m 

Non-combatants — After 12 months’ 

senice . Addl lie 1 p m 

The grant of Special (non tradesman) I’roficieucj’ Pay to 
Indian Soldiers, other than full N. C Os . is subject to the 
passing of prescribed tests This pay is admissible m addition 
to ordinary Proficiency or Good Service pay. 

5 Expatriation allcwanee — ^Tbis is granted to Indian troops 
eeme** overseas at the foliOTvmg rates — 

Per month 


Subadar Major 


Ks 

.. r2 

Subadar . . 


.. 22 

Jemadar 


.. 14 

Havildar . . 


11 

Naik 


11 

LiNaik . . 


.. 7 

Sepoy 


.. 7 

Enrolled non-combatant 


.. 7 


6. Batta. — This allowance is sanctioned when Indian troops 
are serving m a field service area at the following rates 

Per month. 

Rs 


Subadar Major ., .. ..21 

Subadar . . . . . . . . 21 

Jemadar .. .. .. ..14 

llavildar . .. .. ..11 

Naik . . . . „ . 11 

niNaik .. .. .. ..8 

Sepoy .. .. .. 8 


PnrnDfd iiou-combatost 
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7 Deferred pa7 — A soldi'^r earns this for every y 
service but it is Hot paid to liim until he is discharged® 
piomoted V C 0 It is a compulsory form of sasmg 
ed to ensure that the soldier has some capital to assist ® 
to settle down m civil life when he leaves the army 
present rates are — 

1 0 Its Rs 3 p o 

Non cotnbalanla Re 1 p rt 

It should be noted that deferred pay is not paid to a man wil 
less than four years service unless h<* (a) is mustered ot 
(b) IS killed On field service (including operations conductc 
under the Special Procedure Pamphlet) or (c) du»s or ' 
invalided aa a result of field service (including operatior 
conducted under the Special Procedure FataphUt) Dcferre 
pav IS admissible to I O Its who are hilled, die or are ir 
aa a fcsult o£ hostile aMiou on the N IT JVontie 
before completion of four years service provided the deatl 
or invalidmcnt was not doe to the man’s gross neghgeneo o: 
suacoodaet 


Chapter VIII.--PeiisIoM & Gratuities 


(h* B— Wilh efTect from 1st November 1943 al! Service fits- 
ability and family pensions have temponnly (for i year in 
the first instance) been increased at the ioUowui" kmU 
A. r (I) lSi4i ° 


(i) For ponslona not escee<ling lU. SO p m 
(U) For pwi»ion« ^Trrnrtmg lU* SO pm 
V>vt n I lU 40p m 

tui) For p«-n*|on« ng R* 40 n m bat 
not oxTCvJing tU 44 p ta 


lU 3 p to 
k* 4 pm 

An ftmo int wbirk 
will bring tb© poUiioB 
aptoH^ 44 pm 


Children's alloTmncc ore regarded as nart nf * 
.„a not . 0 ,a™c,v c.n. W 



32 


1 Service pensions — The rates of ordinary pensions vary 
'Tith the total length of service the rank held and the cause 
of dischai^e 


Itanka 


Length of service Pension sdmissible. 


Reeerrut 


Sepoy snd others ranUng 
M sneh. 

Ifaiks 

Harildar and other equivalent ranks 
Jeatadan 


Sttbedar and Subedar Uajors incladiog 
those of equivalent rank 


Enrolled non combatant— After 


IS years eombincd Its 3pm or ■ 
colour and reeerve, gratnity of Rs. 
service 300 


15 yesn. 
18 years 
18 yean 
IS years 
41 yean 
SO yean 

41 years 

42 yean 

43 yean 
24 yean 

21 years 

22 years 

23 years 

24 years 

25 yean 

26 yeen 

27 yean 
2S yean 
25 yesn 


Us 5pm 
Its 6 p nu 
Its 9p m 
Bs 12 p m 
Rs. ISpm 
Rs 30 pm 
Its 32 p m 
Its 34 p m 
Rs 37 pm 
Rs 40p m 
Rs 65 p.m 
Rs 57 pm 
Its 60 p m 
Its 63 p m 
Its 66 p m 
Its 69 p m 
Rs 72 pm 
Its 75 p m 
Its 5pm 


IsOTE 1— The pensions of Subedars or Subedar Majors are nsnally 
doubled i£ they ate honorary rank of Lieutenant or Capt^ 

before being discharged. 

Note 2 — Subedar Majors or Risaldar Majors are generally allow* 
rd (o enhance their pension by their personal allowance of Rs §0 
per mensem. 


^oTE 3 — Special gratnitics and pensions are granted as eompensa 
tion for premature discharge on account of government policy 
2 Special Pensions — Special pensions are allowed when 
individuals arc discharged in special circumstances other than 
by reasons of state policy, before they have earned their ordi* 
nary pensions, but have rendered 15 years qualifying semoe 
and over 


ItAnk. PrntwD admissllle 

Ldki or oth'‘n ranking M such Rs. 7 pjn. 

Hsvildsr snd others niilugMMeh Its 9 p.m. 

Jemsdsrs • ♦. Ilst5pm. 

Snbedsr sad Snbeds^Ms}o^t, snd eqidTslnit tsnis Its. 45 p. 

L557Armf 
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8 Special Gratmties — (a) Soldiers discharged m Bpe^ 
wrcamstances with loss than 15 years service are graatw 
gratuities as follows — 
length of service CfiMuty 

5 to 10 years ^ C i 1* 

10 to ISyeara OncnibapayantlO S G C & 1’ P»if»ii7 

(b) Non combatmts (enroUed) when discharged for catis® 
beyond their control are granted gratuities a.s follows 

With B to 10 ye jra 3 ^ 

With 10 to IG jnra 8 m o 4 i months tay 

WithlGtoSOy ra sorvico 6 j 

With iO to »5 years senneo 6 J 

4 Disability pensions — When a man is disabled for caiuei 
attributable to military service a disability pension is grant 
«d The rates of diaabJbty pension tary with the pereentagi 
of disability and the rani held. The ntes of disability pen 
mon are difEercnt for held semco and peace service Highei 
rates of disability pension are granted where n service pen* 
non has also been earned The table below shows the rates 
of disability pension m respect of combatant personnel of the 
Jtedian Army where no service pension Las been earned. 


pi«ahility |tot '10118 •( Ftolcl Stniio iUtfs 

100 ! 00 j 60 I 70 I CO I 00 j 40 . 30 I £0 1 H 


n* [r. IG !• r. E, n*! iJ 


18 If 14 13 II 


® 8 1 8 1 2 iBODtt*’ 

ror. o s 


22 go 17 la J3 „ ( JQ ^ 

=0 £3 so IS IB 12 II „ ^ 

CO C7 61 61 4S 45 42 33 30 Do 

110 101 m m 8 S3 IK! 8 77 71 8 «a D, 
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Disabililj pension is a Im **ible to an enrolled non 
combatant at ol4 the rate pasnble to a Sepo\ m similar 
cireumstancps. 

0 Special Famuj Pens on "nd Childrens Allowance — 
These awards arc a nn s bl when n soldier is Idled on le* 
tive serMcc or dies of an nttril italic canse The rates which 
depend on the rank of the <lcce?<!c<l are as follows — 


Hank 

C«po> N^u«nl lair 
Jema lar 

Snbedar or ubelirMaj 


P t 5 of fin ilv Pn M of children 1 
pen n alloHance 

f ^ S I m Ps 2 p m 

Rs in Ps tpra 

r» Opm l* 4 pm 


h^OTi 1 — \n orJ nary family pension of Ks 2o per mensem is 
Crantel to the f n I e of \ iceroN s Coirmi«s oned Officers fronted 
honorary K ng « corma « on or commissions os tononry Indiao 
Commiss oned Officers w ilc on the effectiTc h«t end irbo dio of non- 
aUribntahle enuses 

Note 2— The families of enrolled of non combatants are chpble 
to reeoiTe family pensions and ehldrena alloirancca at 3|4 the nte 
admissible m the ca<e of sepoys 

6 Death Orattuties — When soldiers are Idled m action 
or die of wounds received in netion, their families arc grant- 
ed in addition to family pension death gratuities at the 
following rates — 



Rs 

Enrolled non combitants 

75 

Sepoy h«aiks and Ilavildars 

100 

Jemadar 

COO 

Subedar or Subedar Major 

1200 


El gratia death gratuities are allowed in deserving ci«es 
of death due to diseases and accidents arising on oversees 
Fcrvice. 


These gratuities arc intended to obviate hardship 
titles to pcnsioas arc being rerified and the other n 
formalities are being conipTcted. ' ’ 
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7 Procedure for clauniag Disability pensions— A 
who contracts a disability rrhich is likely to 
ills efSeieney as a soldier is bronght before a medical boiio- 
If the medical board declares bim unfit for further 'crn’t 
he IS invalided with convement speed His right to a 
ability pension depends on his invaliding idisabdity bei^ 
•attributed to military service and being of a pensiona^J 
degree Steps to claim the pension are then taken by t*® 
OC Training Battalion, Depot or Centre, concerned 
higher rate of disability pension is admissible if the disabilitj 
IS attributed to field service 

Delays in the grant of disability pensions are mainly dn« 
lo ■ — 

(a) A soldier changing his address after discharge anc 
not informing his commanding officer or the pension sane 
tioniug or paying authorities 

(b) Failure on the part of a soldier who is granted a 
dieabilitr pension for a specified period, to appear before 
xe survey boards on being called for, or failure to represent 
his claim for continuance of pension to the authorities 
concerned 

(c) Delay on the part o£ the Depot, ctt, m putting up 
a complete case for sanction. 

As regards (a), responsibflity rests with the soldier opon 
whom the importance of informing his C 0 or the pension 
disbursing officer should be impressed. If the soldier is in 
doubt as to whom he should address he should consult the local 
DSStB As regards (b), responsibility foi- brm"m<:' the 
soldier before a re-survev medical Joard when nece^rv rests 
with the C 0 concerned If the Soldier does receive 
mtimation rten it js oorm^v doe le stonid -oTile at once 
to lim O C or Uic peation disboising officer or consolt the 
local DSSJt.B 


S Procednre rcptrding ramfly pensions _(ai a famUr 
Kncion is paiaMe to the heirs of a soldier or enroUed non 
eombnant whose death is attnbnled to military sertace DeS 
may occur in a militarv hoiipital or at his Viftmis t 
latter case the death most b. Kported ‘at Icf Wethe? tnS 
a ^mptioa of its catge to the OC the tmii mfder which 
the man last serred Familr pension clsims are initiaM bf 
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tie 0 C depotlunit etc Tvho sabnuts tbem for the ordeta of 
the pension sanctioning authoritj After the latter has 
cided that case is 'ittnbntable the former sends it to the local 
civil authorities (see I AO 899144) for m\ cstigation as to 
the eligibility of the heirs notvever in fatal battle casualty 
cases, action to verify the eligibility of the heirs through locd 
civil authorities is til en without first obtaining the orders of 
the pension sanctioning authority (See I A 0 s 143144 and 
485144) Delays m payment of famdj pensions are mainly 
doe to — 

(i) Non-vsuhmifision of a report to the C 0 when a sol- 
dier dies at his home from the disease associated with his dis- 
ability pension or in connection with the disability for 
which he was granted sick leave 

(ii) Ison-suhnn^sion of a report when the first re- 

cipient of a pension dies and other eligible heirs are still 
alue _ 

The necessity for the submission of reports m respect of 
both (ij and (h) aho\e should be impressed on soldiers’ 
families 

(b) "Wlicn a soldier or enrolled non combatant dies on 
nctno senicc liw heirs arc immediatclj inromed by the 
0 C Triming Battalion Depot or Centre concerned who 
IS responsible for the submission of a family pension claim on 
behalf of the hoir nominated by the mm The D S S A3 
coneerned is also informed (iidc I AO 1219|44 para 41 

(c) All enquiries from interested members of a deceased 
soldier’s family should be addressed to the 0 C concerned 
If there IS doubt ns to wliieli military officer should be 
addressed the loea) D S S A B should be consulted 

9 Payment of pension— (a) All grants of pension are 
notifiwl jn pension circnlirs printed copies of which are 
fonvarded to nil pension disbursing offieers, who issue 
" calls ” to pensioners intimating the date cn which they 
mnst attend for pavmcnt Pensioners (other than familr 
pensioners) are jssuesl with last par certificates hr offi 
commanding units for pmiliietiou before the p'’ns 2 on 
bursing olheer when cUiming the first payment of . " 

Jf tlien. is any delay in the issue of the last pay 
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the soldier should at ouce write to his conunandm? 

OF to tJie pension disbursioff officer TVien the pensicn 'i 
ganctioncd a pension ceitificate js issued to the soldier 
its production by the pensioner, together with the last pa, 
certificate, the pension paying officer wiH zaahe paym®*^* 

(b) Purdah Nashin ladies who are not aeeijstonied tc 
appearing in public, and pensioners who cannot appear 
sonally owing to age or infirmitj may draw their pensio^ 
through a representatne nho is required to produce th 
following documents — 

(i) The pensioner’s pension certificate 

(ii) A written authority from the pensioner to the n 

prescntntive 

(iJi) A life certificate ou the form supplied by the pd 

aion disbursing officer 

(c) Pcnsioas are pajable at tbe intervals ehown on th 
pFasiM rertjficafe 

(d) Pensioners resident m tbe Punjab who are in recelp 
of pensions below IJs 50 per mensem may draw them b; 
monty order, at their onn espensc, from the nearest treasury 
Applications* to do so should be submitted m writing fo tb 
peusion disbursing officer. 

(c) All enquiries regarding transfer of pension account 
from one station to^ another, or complaints regarding thi 
non receipt of pensions, should bo addressed in writing b 
the pension disbursing ollicer or to the local DSSAB 

30 Review of claims which have been rejected because th< 
death or disability was not considered to be due to wai 
EOTicc -With effect from ICtli Ansuet 1013, the aovernmciil 
o! Itttl,,; .„troa»ee,l itetr rules stineh seero to aedsiom 

on pension esses These roles were the apnl,c,stinn to fn-iia ol 
the M.n, step of Pens,™, roles, nhieh eeme n,„ "ftet in Ih 
17 K from the rnme date ' 

All claims vhieh have h^n eonsideretl end reiected nnder 
the rules m otirrstion before Kill, Ainist lots ™ Se 
revioived. and if thev are admissible S' "f," 

oprminit. pstnnent nf pensian will be S , sK 

effrel from ICll, Ailmlst 1913 

Officers cotnmnndi'ng units. ileTKit<t bwJ a . — 

resnonsihie foe forwardia. l^o "ibrretSwi^'Ta.hril." 
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behalf of the claimants all cases which have been lejected sinc< 
3rd Septem^r 1939 and prior to the issue of Array Instruc- 
tion (India) Ko 4311944 dated oth February 1944 which 
introduced the new rules 


Chapter IX — Family Allotments 

1 Commanding OIT cers si ould impress upon all ranks 
the neces-MU for proiidmg for their families (See I AO 
1053142 

2 A soldier whose account is maintained on the war 
system can arrange through his commanding officer, to 
make a regular allotment to his family All that the sol 
dier IS ro ju red to do is to asl his commanding officer to tak« 
the neeessan action with the depot or training battalion. 
The soldier should ensure that the full name and address m 
India [father $ name (or husband s name m the case of 
married females) Milage tehsil district and the neareat 
Post Office] (f the person to whom he wishes to make an 
allotment ore given Family allotments may be made la 
favour of two persons at the same or different places in 
India 

8 Payment of family allotments is arranged by officers 
commanding depots or training battalions as follows •— 

(a) If the Allottee resides in the station or locahty 
where tl e depot or training battalion is situated the com- 
manding officer of the depot or training battahoh pays the 
allotment direct to the Allottee m cash once a month 
Where local payment of family allotments lu cash is no! 
ccfnvcnient payments may be made by money order on 
blue money orfer form at tho discretion of the officer 
commanding the depot or training battalion. No money 
order or other commission is charged. 

(b) If the Allottee Ines in an out-«tatioU the officer 
commin ling tl e depot or training battalion arranges for 
the allotment to be psid to tl e Allottee bv monev order once a 
month free of monev order or other commission, on th 
bine money order form. 

(c) For Onrkbns the OlTecr Commanding Cork 
coni Office Konrachat or Ghoom can arrange 
tamllc a.Uotrvuj.tA tbsutit^L the, Ucvtisfc. c’owiy lA. 
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of Nepal, Khatmandu Payment of family allotme ts 
' the families of Gurkha soldiers residing at a ^onsiuer 
distance from Khatmandu can be made by the rccnii g 
officer for Gurkhas Kunraghat in a lump sum once 
year during the TPinter months . 

4, Family allotments are now despatched from 
record offices in approximate even numbers dady from ota w 
28th of each month (vide A I (I) 380143) RelaUves shonJci 
be told to note the day on which the Family Allotment^ 
usually paid and if payment in any month is delayed bf 
more than 15 days, they should brmg the fact immediately 
to the notice of the O L DepotjRecord Office or the local 
PSSAB 

5 It costs the soldier nothing m transit charts to make 
family allotment from lus pay and the allottee also has to 

pay nothing on this account AH that is necessary is for the 
correct particulars of allottees to be given to the officer com 
pi&ndmg the Depot(Trauung Centre, who should be kept m 
fomcd of any Ganges in addresses of allottees 

6 As a general rule changes in the amount of family allot- 
pient iriU be permitted only once a quarter but officers com 
mandmg nnits may permit changes at other tunes when 
special circumstances justify this T5Ticnercr a change u 
made or an allottncnt is discontinued the reason must invari 
ably be explained to the allottee by the 0 C DepotiRecoed 
Office (1^0 793144 refers) 

7 Soldiers are also entitled to the further concession of 
making at any time casual rcnultanccs to their specified 
nominees through public accounts from tbc indindual ba 
lances standing to their credit In cases of urgency, units 
b the field may arrange by air mail with Depots etc., to 
{nakc such remittances. 

8 An arrangement also exists whereby Indian soldiers 
(bcludmg reerrota) serving under normal peace conditions 
can male regular remittances, through the official accounts 
to their families. Such remittances arc entirely at the ex 
pense oCthe soldier 


9 Ins^cc! Pr«nla,-I„d,„„ ranks ssrviiiB OTtr 

itM, saa thoM sernng w certara areas in tndm my remit 
premia tbraagl, the imMic accMmte. cither to » 
•peelfied .Ilallee for payment to ap mspronee compeoy, or 
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to the insurance company concerned direct Payment will 
be made in the same way as for a family allotment, and will, 
subject to certain conditions, continue to be paid even after 
a soldier is reported “missing” or “prisoner of war” 

Pobcies issued by the majority of insurance companies do 
not cover war rushs It is, therefore, very impo'rtant that a 
Boldier, before he goes on field service, sbonld ascertain 
whether his policj provides for war nslU and, if not, he 
should arrange for its modification to cover such risks by the 
payment of an eitra premium Failure to take this action 
may result in a soldier being madiertciitly depri\ed of valu- 
able benefits under Uis policy 

In no circumstances will the unpending move of the sol- 
dier or his new location be disclosed to the insurance 
Company 


Chapter X —Miscellaneous Pensions, Gratuities, etc. 

1 Post-War Reconstruction Fund — Two rupees a month 
for each ‘'ervinp soldier and one rupee for each non- 
combatant IS paid annutllj into a fund designed for financing 
welfare schemes for the benefit of Indian soldiers and their 
families. In no circumstances is any monej from this Fund 
payable to am individual This Fund came into effect in 
April, 1942 

2 Special Pension for Blinded Soldiers — A special pen- 
sion of R** 5 per mensem is ernated hy the I S S A B to every 
Indian (including Anglo Indian) soldier and enrolled non- 
combatant blinded ns the result of hw service during the 
present war (I AO 150142 refers) 

3 Charitable Funds controlled hy the 1-8 BJi B —The 
following funds controlled hr the 1 S S A B exist to provide 
relief to Indian r.x Ser\ieenirn (and their dej’>endants) who 
have been discharged from Iho seniee nnd are not eligible for 
relief or n prasion from piihlie funds 

(a) Indian Befenee Penlees Benevolent Furi'^ * 

(b) Pefrnee Forees Belief Fiind 

(c) VC Os and 1 W Os Belief I'uii 1 

(d) Sir Victor Bassoon Fund 

(e) Indian Koreen M«ilra\ After Care I'lind 
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Full details of these funds, their purpose and the 
cedure for appljmg for relief will be found m Append®* 
“ 0 ” to ‘ K ' 

4 Relief for Indian Servicemen and their Families fto® 

the UP War Purposes Fund — A relief scheme for 
benefit of Indnn Servicemen (including enrolled 

combatants) and then dependants belonging to the UJ hsi 
been instituted bj HE the Poiernor of the UP Full 
culars of the echeme an I inelhod of application for relief will 
be found m I AO '’858|42 (as amended by Corr No 57)44) 

5 Relief for Indian Senneemen and their families from 

the NWrP Wrr Purposes Pimd — A lelief scheme for the 
benefit of Ii diai Seiviceincii (including enrolled non 

combatants) an I tf ir d'^pejnHnts belonging to tlie NWPP 
has been instituted by IT E the Goxemor of the NWFP 
Full psrtieuhrs of tie schenic and method of application for 
relief will be found m 1^ 0 983143 (as ameuded by Corr 
No 68144) 

6 Relief for Indian Servicemen and their dependant! b«* 
longing to the Punjab — n D the Governor of the Punjab 
has institute I a eebemo for the relief of disabled ecmcemen 
(and enrolled non combatants) belonging to the Punjab and 
their dependants Full particulars of the scheme and method 
of application will be found in I A 0 1458)43 (ns amended by 
Corr No 59)44) 


7 Relief for Indian Soldiers and non combatauta (an- 
roUed) and their families from the Rajpntana War Par* 
poses Fund — A relief «clirme for Indian troops and non- 
coml atsnls (enrolled) and their famdiea belonging to Uai 
pntana has been instituted by the Resident for Rijputaiu 
from tl e Rajputann War Purposes Fund Full particulaw 
and method of application will be found m lAO 2211(43 

8 Savings— With n new to cncourflging the soldier to 

eave money the dir when he will leave the Army 

r"’ ."'J’'' "*'■ ““ !“'■ '"'h coninlelc mm' 

ol Hi 50 Dt ijmli*iirw(l paT whicli i, lyin- al th, .nj of taci 
OnaMpr m IJio ncMonts of TCO’s and lOTf’a ttltw 
mconnfa ara inainlamed on the Tear aystem. Interest »o earn 
M in exempt from income tax. 
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PAKT HL— POSTAL 

Chapter XI — Addressuiff of Letters and Arnmecnenti 
for 'Wntujg 

1 The Ixgular receipt of letters from home is one 
chief factors in mamtoimns the morale of the ficjhting ROldier. 
Like^vise the receipt m the aiUogcs of regular comniunicationfl 
from absent menfolk ls a most important factor m m^main- 
lag morale upon the home front Commauding OffleerB 
should therefore do t\erything within their power to en- 
courage and u&sist the regular exchange of corresponodtiM 
between soldiers and their relatives at home (vide IJLO 
1397142) 

2 (1r« of the ihief reasons for the non receipt of mail 
either bj the soldier or his relative is the incorrect addreasing 
of letters Commanding Officers ahcnld therefore insure 
that e'en letter which leaies their lln't hears the correct 
addrt ss of the Unit written (or stamped) in a legible mann er 
It should he i art of llie Unit Censors duties to ensure that 
thta ta done I A Os 2387H3 and 1225^41 contain useful sugges- 
tions on thwe lines and should be carefully studied 'When 
troops use the green envelope U is augge^ed that thev ha 
encouraged to utve the address stamped on the paper before 
they srrite their letters 

3 Addre’sing of Correspondence — The number, rank, 
name and unit of the soldier must be clearly written in the 
addre s 

(a) Surface Mails for soldiers proceeding overseas should 
he nddressed c|o Base Postal Depot. Borabav 
Fsample • — No 12745 Sepoy Bam Singh, 

218 Punjab Begt 
c’o Base Pdtnl Depot 
BOAniAT 

fb) Air Mails for «oldier5 proceeding overseas should be 
Bddrc<!<!cd c'o Base Air Post Depot Karachi 
Fxsmplc — Xo 12745 Sepoy Bam Smgb 
2 8 Pumab Regt 

cjo Base Air PofJt Depot, 

KABACHT 

boTT — When thf eoMier bas eomimjTneatfd hv 
tew a<1-lP(«s rorrr«rviTidfnee sbould be addre-^sr^ 
and not c'o Base Postal Depot, Bombay Depot, 

Karacbi I 
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(c) Correspondence for soldiers serving in India shooll 
be addressed cjo tlic appropriate Bose Post Office or ti'' 
Post Office 

Examples • — Isd 123-15 Sepoj Enm Smgb 
2J8 Pmuab Eegt 

cio 100 Ind Ad\ BPO 
OR 

Iso 123-l-> bepoy Earn Smgh 
2|8 Punjab Rest 
LAHORE 

4 Insured letters — Insured letters cannot be sent address 
ed to or from Armj Post Offices 

5 Writing of letters — In tie villages members of ths 
Cml Liaison Officer Organisation Welfare Workers Pnnji 
Sevadarnis etc arc constantlv en^-ogod m arranging parties 
of ^oluntnr^ letter writer to assist ilhtente relnti\e'' to write 
to their serving men foil Commanding Officers sboiild 
similarly arrange for literate senicemeu to write regular 
letters for their illiterate comrades 


Chapter JCII — Postal Concessions 

1 Postage — Snrface Mail — (a) To places in India — Indian 
Soldiers «!erving overseas and m the concessional areas in 
India are entitled to send ordinary correspondence v-cigliin^ 
np to two tolas to tlieir homes free of postage All other 
troops and all rclaftics roust p-ij postage on their letters and 
postcards at the normal inland rates (except m the ctse of 
prisoners of wnr — see Cbapfer SVIl) 


(b) To places abroad— Indian soldiers serving anywhere 
m India arc entitled to send ordinary correspondence weigh 
ing up to 2 07S to places oierscas free of postage 


(c) Relatues of Indian soldiers are often under the im 
prrssiou that thej need not stanin their letters addressed to 
Commandiii!: Officers stanld impress 
npen their mco the desirabtlitv o( informtn; their rdatires 
'™'™l>dd letters lire either returned 

e^^T4%o c!X"e a-W' 
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2 Postage — Air Mail — The rate of postage on Air Mail 
Utters to troops o\erseas has been reduced from 14 As to 8 
As. per half ounce or 1 114 tola If the weight of a letter ex- 
ceeds hilf ar ounce charges are payable at 14 As. per half 
ounce 

Air 'lail Po.'5t Cards are available at all Post Offices at a 
cost of 4 As each These are strongly recommended for use 
by relatives TsTiting to men overseas 

3 Eecruits Joining Post Card — On a recruit first joining 
lus training centre or Recruits Reception Camp, he ia entitled 
to send his next of km one free post card announcing his 
arrival and giMQg his correct official address (IA.0 1021[44 
refers) It is the responsibility of Commanding Officers to 
see that these post cards are promptly despatched and are 
correctly and legibly completed as regards the address' On 
occasions where clerks are detailed to wnto cards for illite- 
rate recruits it ig not uncommon to find that the cards are 
almost illegible This point needs carefnl watching 

4 Safe Arrival Cards (LAP Z 2159) — ^When Indian aol 

diers arrue overseas from India a safe arrival post card is 
despatched by the OC to the nezi-ofkin of each man This 

card informs the next*of Ian of the correct address of the 

soldier and contains other mfonnation of interest to the next- 
ofkm It 13 most important that these cards are invariably 
and promptly despatched in accordance with the procedure 
outlined m lAO 39C[44 

5 Free Air Mail Iiettera — On arrival at overseas destina 

tionfi soldiers can scad two free Air Mail Letters to their 

next of kin m India They will be supplied with the ne- 

ces^ari postage stamps in two batches, the first immediately 
cn arrunl oersoas and the second after about a month, or 
c-irlier if circumstances justify the despatch of th® second 
letter before the expiry of a month It is important that •— 

(n) tlie first letters be posted very soon after arrival 

overseas , 

(b) all individuals take advantage of the concession , 

(c) the letters are correctly addressed to the 

kia. 

Two free air mail envelopes with explanatorr letters 
supplied to the next-of km of soldiers when tier first 
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(c) Correspondence for soldiers serving in India 
be addressed cfo tba appropriate Base Post Office or L 
Post Office 

Examples • — ^Ncf 12345 Sepoy Ham Smgh 
2|8 Puniab Rcgt 

c|o 300 Ind Adv B P 0 
OR 

No 1234o Sepoy Ram Smgb 
218 Punjab Regt 
LAHORE 

4 Insured letters — Insured letters cannot be sent address 
ed to or from Army Post Offices 

5 Writing of letters — In the villages members of the 
Civil Liaison Officer Orgamsatjon "Welfare Worhers Pauji 
Sevndarnis etc arc constantly engaged in 'trrangmg parties 
of voluntary letter writer to assist illiterate relatncs to write 
to their serving men folk Commanding Officers sho^d 
similarly arrange for literate scnicemen to write regulai 
letters for their illiterate comrades 


Chapter XH— PosUl Concessions 
1 Postage— Surface Mail — (a) To places m India —Indian 
Soldiers serving overseas and in the concessional areas m 
India are entitled to send ordinary correspondence weighinjj 
up to two tolas to their homes free of postage All other 
troops and aR rclaUves must pay postage on their letters and 
postcards at the normal inland rates (except in the case of 
prisoners of war — see Chapter XTH) 

(b) To places abroad — ^Indian aoldicrs serving anywhere 
m India arc entitled to send ordinary correspondence weigh 
mg up to 2 07S to places overseas free of postage 


(c) Relatucs of Indian soldiers are often under the im 
pression that they need not stanro their letters addressed to 
men on active eemce Commanding Officers should impress 
their men the desirability of informing their relatives 
tuat this Lj not so since unstamped letters are either returned 
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2 Postage— Air Mail. — The rate of postage on Air ila3 
letters to troopa o^e^^eas has been reduced from 14 As. to 8 
Ai per lialf ounce or 1 114 tola. If the \ceight of a letter ex 
cecds half ar ounce charges are payable at 14 As. per half 
ounce 

Air ilail Post Cards are available at all Post OfBces at a 
cost of 4 As each These are strongly recommended foV use 
by relatives v,Titing to men overseas. 

3 Eecrmts Joining Post Card — On a recrmt first joining 
bis training centre or Recruits Reception Camp he is entitled 
to send his next-ofkin one free post card annonncmg his 
arriTal and giving his correct official address (I-A.0 1021|44 
refers) It is the responsibility of Commanding Officers to 
see that these post cards are promptly despatched and are 
correctly and legible completed as regards the address. On 
occasions where clerks are detailed to smte cards for illite- 
rate recruits it is not uncommon to find that the cards are 
almost illegible This point needs careful watching 

4 Safe Arrival Cards (LA.P Z 2159) — ^When Indian sol 
diers arrive overseas from India a safe arrival poet card u 
despatched by the 0 C to the next-of bn of each man This 
card informs the next-of bn of the correct address of the 
soldier and contains other mformation of interest to the next 
of km It 13 most important that these cards are invariably 
*nd promptly despatched in accoidance with the procedure 
outlined m I A 0 39GI44 

5 Free Air Mail Letters — On amval at overseas deatina 
tions soldiers can send two free Air Mail Letters to their 
oext of km m India They will be supplied with the ne- 
cessary postage stamps in two batches, the first immediately 
on amial overseas and the second after about a month, or 
earlier if circumslanecs justify the despatch of the second 
letter before the expjiy of a month It la important that •— 

(a) tie first letters be posted very soon after arrival 

overseas 

(b) oil individuals take advantage of the eoneession , 

(c) the letters arc correctly addressed to the nexUf 

km. 

Two free air mail envelopes with eiplanatorr ’ 
eupphed to the nextKif km cf soldiers when they 
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overseas Tlicst cm elopes should be posted to the soHieis ^ 
occordnnre ' *th the mstnutions eontamed m the explanatory 
letters Next of 1 in are ad\ised to post the first letter as soon 
as possible often they receive the printed envelopes and the 
second letter si oiild be pasletl two or three weeLs later unless 
some urgent matter oils h wluth the nest of Ian desires t® 
commuiuc itt srlier to the soldier oactscis Nevt-ofl^m 
should underst ml tint all thej need to do is to write a letter 
on thin or light paper phte it in the envelope sent to them 
and post it The letters are not to be stamped and the weight 
of a Icttci must not exceed half an ounce (equnalcnt to 1 ll^ 
tolas appioximitcly) 


C Air IiOttcrg — bolditrs serMn^ verstas are entitled to 
send s>ix Air Letters per four weel tl e r relatncs in India 
at the reduced rite of *1 snnas per letter Tie cost of the 
postage will be met by the soldier Soldiers scrsing m India 
are entitled to send Air f ettors to friends ind rclatnes m 
East African rorces JIuldle Bast Forces British Nor h African 
Forces Allied Armies m Italy and Faiforcc The postage « 
4 annas 

7 Free Air Mail Greetings Letter Cards— Soldiers serving 
overseis may send one free Air Mad Letter Card on the occa 
Sion of the mam religious festivals The object of this con 
cession 19 to enable the indiridoalg o\rrseos to send free letters 
on occisions (such as Chnstmes Day for Christians) whea it 
13 enstomary to write to near rclatiws For this reason the 
mam religious festivals of Id ul Fitr (Molnmmadans), Diwali 
(Hindu) Guru Nanai ’« Birthday fSil hs) Duschra (for 
Gurkhas only) or Christmas (Chnstnns) have been chosen 


8 Airpaph Service— The airgraph ser\ice at the concc« 
«onal rates of 3 annas per letter is axadable to the U K. 
Eire Cnnadi Newfoundland Aostrilia New Zealand New 
Helnde.. Toi^i Islindsji jr r„re„ Gibraltar, the 

. ’ '' '•orces the Allied 

. , the British West 

aod Gambia 1“"”' 





These forms must be frankcil ^ ^ 
ure of the Officer Commanding f r 4 V * 
or the dutj and the unit etc ^ ^ 

mlitarv personiul on leiM forin< , 
learcst militars hesdqmrterb an I u, • a t 
irough India by Emoarl ation ( i < 

The transit period between ditr t * ^^4 
Jestination ma\ be expected to be rut 
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Chapter XIII— Tclcg< i ^ 

1 E r M Telegram Service— 1 in, 
i^tweon Iiidi in soldiers serving over civ 
>nd rclatncs in India It IS ' ‘ int fop d 
ind IS a\aihblc to all Countries m the Eri 
Eire) and also to Dalircm and Muscat V 
Icehnd and Faroe Islands 

2 B F M Telegrams will be addressed m | , 

(0 Arm\ Number (m Other I'^ 

(u) Rank 

(in) Initials and , , 

U') SquidronlBatter>|Compan3 (if known. 

(a) Battalion and Regiment or appomlmcnt tv 

"“(n)” he -ord, •• FIELD SERVICE •• " 

the Expeditionary Force if known) 

3 These telegrams must bear the indication " ^ 

the address 

4 Only btnndnrd tcsl' ns pycn m t'lc printed hst 

«t nny P. 0 nre ponnitled in »Ini rinsj of Iclcsran, fT*' 
.use 1 .. limited to three nn'nt>e'^K'">fJ 'emn , 1 ., ,, “r 
Emms not covered by the J'"' be 

on« ot the oilier cla-'-e. ol btij 

necordmcl; Sender, mnst consnlt Ibe In. „( .lond.rj 
tvmliible nt tbe Pest OJiee .reeptinc .neb te'eymm, 

11 , ». texts and writing the appropp etc n ^ 

nnmtS'oS tin tetet^"- 'f™ *'■' 
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6 TUe siguatute on E PM telograms ordinarily ehould col 
escced two words, one of which mast be the surname 

6 The following is an example of a telegram •— 

E r M = 12345 Sepoj Ram Sii gh 

2|15 Punjab Regiment 
FIELD SERVICE 
15 19 29 

PiitbM Singh 

Tliw message will, when deincred i-cad “ 12345, Ram Singb, 
2/16 Punjab Regiment Field Service No news for some tim® 
Please nntc Love Prithvi Singh’ 

7 Tins cla«s of telegrams is charged for at the flat rate of 
Ra 1 — 11 per telegram with the e\ceptitm of telegrams to 
Iceland and the Faroe Maud the flat rate for which is Ra 2 
per telegnm The total number of chargeable words m the 
text and s gnature must not exceed 6 The figure groups 
indicating standard texts must be written separatelv They 
are eich counted as one word exen when completed by a name 
or number m letters 

8 In no case will telegrams for personnel proceeding over 
seas be sent c{o Embarkation Commandants or with mcom 
plete addresses 

9 Ordinary Telegrams — Ordinary telegrams to which the 
aboxe concessions do not applj, will be charged for m the usual 
way including the address Particulars of charges may be 
obtained from the local Post Master 

Thev will be addressed as for an E F 11 telegram with the 
exception that the indication E F M will not be meluded 


Chapter XIV — Koney orders and Savings Bank Accounts 



2 Difficulty in obtaining payment of money orders —Com 
plaints arc often recened about delay m payment of money 
orders sent by Indian troops to tUw famihes In sevml 
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^stances jt is alleged that certanl postmen demand illegal 
gratification and that ^hcn such payment is not forthcoming, 
ooaey orders are dehhemtelv retu**iied with the reiuarl s 

Addresee not found” or ‘ Addressee not Known ” 
Instructions have been issued by the Director General, Posts 
and Telegraphs to obviate these irregularities and to provide 
tor the prompt deUsery of moocr orders Departments of 
Ihe Central Go\ernment have also addressed their local ofnceis 
^ the subject and an arrangement exists whereby District 
GtScers, etc , help the postal authorities in tracing addre s’es 
(see also I A 0 2503142) 

3 Savings Bank Accounts — A P O Savings Bank Account 
can be opened or money deposited m a Savings Bank Account 
already opened in India m any Army Post OlHce 

A *oldier on active service can authorise n near relative^of 
his to operate his Savings Bank account or discharge Postal 
Cash or Defence Certificates To do this the letter of authority 
should he sent through the O C of the Unit direct to the Post 
blaster of the Ofilce m India where the Savings BanI Account 
stands open or where the Certificates are registered The re 
IntiVL so authorised will be allowed to transact Savings Bank 
work or discharge the Certificates on production of the Savings 
Bank Pass Book or Certificates in the usual manner The 
Savings Banl Pass Boolcs can be s^nl free of postage to the 
relative through the Post Office in the Field Similarly it can 
be returned to him free of postage 


LU* Artsy 
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PART IV— P OF W (AND " MISSING ”) 

Chapter XV — Pay and Allowances 

1 Indian soldiers and others subject to the Indian Army 
Act reported prisoners of war — 

(a) Pay will continue unless and until it has been proved 
belore a Court ot Enquiry that n soldier was taken prisoner 
of wir thiough neglect of duty oi misconduct on his own 
part 

(b) The above piocedure will alcj apply in the case of a 
soldier who was first reported mi^smg and is afterwards 
declared to be a prisoner of war, any arrears of pay due being 
credited to his account and any over payment on account of 
iaiuih pension if granted lu the n eantime being waived 

2 Indian soldiers and others subject to the Indian Army 
Act reported missing — 

(a) Tlie paj of a soldier reporiod missing will continue 
to be eiedited in hm pay account foi a period of two calendar 
months aftei tlie end of the month in which mtimation is 
received in India m the unit oi depot concerned that the 
man is mi&smg 

(b) If the news of the soldier^ death w received m India 
in the unit or depot concerned before the expiry of the two 
months his pay will be credited in his pay account only up 
to and for the date of his death 


(c) If there is definite evidence that a missing soldier 
was alive on a date sulseqacnt to the expiry of two months 
his pay will be credited up to and including that date 

(d) If a soldier reported missing rejoins subsequently 
and his commanding offieei w satisfied that the absence of 
the soldier was du“ to circumstancea beyond his control 
or if a soldier is found to be interned m a neutral Country 
not through his own fault, the accounts of the soldier con 
cemed will be adjusted so that any over payment on 
account of family pcnsi-n, etc, is waived, and any arrears 
due to the soldier, on account of pay, are pai^ 

•>' PMsum’ed after the lapse of a 
JO which intimation was receiTcd in India hj the uml 
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or depot concerned that the man tvos In itisi 

of Indian Military Perbonnel who were scrviiii? in llnny 
Malaja, Burma and the Par East and who lla^ oho n I 

missing or about whom no olBcial inltniatioii lum in on i«> t ivnl, 
it has been decided that death shall not ho incaiiiind williniH 
further orders 

3 Civilian Subordinates —Civilian personnel (gii/o|ti,| ii 
non gazetted) taken prisoners of war, reported mlssiinr m 
presumed dead will be treated similarly for putiuis s o| ((m 
grant of pay family pensions and continUBiica of f«oH|y 
allotments 


Chapter XVI — Family Allotments and Pensions (P of V/ HihJ 
“ Missing”) 

1 Family Allotments — Prisoners of War— (a) Allntiin ni^ 
alreadi in i«ne continue to be paid at the origlntil rule, 
and until »l is proicd before a court of cnf|ulry Dial it mu 
was taken prisoaer of war through neglect of duly ij pp, 
conduct on hts part 

If a soldier is first reported missing and aftemar U <1 Un } 
to be a prisoner of war, any arrears of pay will ha rp f#, 
his account and any overpayment ou acconnt of (smlly i ^ 
tiOQ if granted in the meantime, will be waned Iti (Imi 
the family allotment will recommence from the datr on \»),)Ar 
the family pension was stopped ^ 

(b) If the aoldier djd not elect to make a family altoitn.h, 
en otficer not below the rank of lieutenant colonel ri m ft, . 
a inming bauaben training centre depot or record vr 
inamtoms ibe accounts of tbc mdi\ dual, or «n\ lnj,lrp ^ ^ 

ritj, tnav authorise the payment of « rcasonalle faja,), , 
went to the soldier’s dependaota. 11 the soldier hej \ h 
making a ftrnie allotment bat it was fixed at too j 2 

the swne authontr lasy increase it to an emojii \.v 
eons-dered cecessarr for the adequate isv8mte"saee ef 
ants concerned. As a general ^e t 
creased m this way wjl not exceed CO 
(cents adatfsbie to the soldier. 
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(c) In addition to allotments, payment of a lump sum grant 
to a dependant of the soldier from tne credit balance shoim in 
his account is permissible in special and necessitous casca 

(d) Payments of insurance premia (if any) will contmu"’ 
to be made through public accounts ivide Ch IX para 9) 

2 Family Allotments — ‘ Missing" — (a) Allotments al- 
readj in issue inll continne to be paid for a period np to seven 
months from the date the uett ot kiu was informed that the 
individual was missing, provided that no definite information 
as to the soldier’s fate has meauwiule been received 

These payments will be made even thongh pay has ceased 
to be credited to the soldier s account the amount being drawn 
monthly and remitted to the allottee by the O C the depot or 
unit in India 

(b) There are similar provisions as to authorising or m- 
cica«ing allotments, as to the payment of lump sum grants to 
dependants, and as to tlie payment ot insurance premia, as are 
‘hown above lo relation to prisoners of war but where allot 
raents are authorised or decreased as shown above, the payment 
of them IS, m the case of missing personnel, only permissible for 
B period up to seven months from the date when the casualty 
was notified to the next of Km 


In the ease of Indian soldiers (including V C Os ) 
who were serving m Hong Kong, Malaya, Burma and the Far. 
Bast, who have been reported " iois<.mg ’* or about whose fate' 
no official intimation has been received, special temporary rules 
have been introduced providing for the cttotinuation of family 
allotments until farther orders J ^ 


C Special Family Allowance— “ Missing (a) From the 
tji,,e that the family allotment ceases [vide para 2<a1 above! 

Jeath .a pre,an.ed |T.de Ch XV parf “peTal 

family nllonance, al the rales spwiGed beloiy, inli V. „anted 
10 (I e recipient of the famUy allotmtnt granted 

(h) lifter death is presomed or . JaHished a special family 
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The rates of specnl fatnjlr illo\rance are as follows — 

^Mroys Commissioned Off cere [« R» 7*» pm pins R' 6ptn foresi 
Ending Assistant Surgeons (I C ) and Iinni; child shown on the kindred re 
'etennaiy Assistant Surgeons^ hold portion of the sheet roll 
honorary King a Commiss on or 
cemniiss on as honorary Indnn Com 
oissioned Offir n except those granted 
honorary rank of Lieut or Capt under 
Rnles 245 and 533 

Assistant Surgeons (I C > and Vete Rs 60 p m plus (») an increase 
rinaiy Assistant Surgeons holding hono Rs 5pm for each year or part o) 
t*ry Kmg B Commission or eommisa on - - ' — v ton r.^ 
honorary Indian Commiasioned Offi * 

cers 


th« sheet roll 

Subedar Majors Eubedara and others Rs 60 pm plus Rs 4 pm for ei 
ranking as such. liTing child shosm on the kindred ) 

portion of the sheet roll 

Jemadars and others rsnklng aa auch Rs 25 p tn pins Rs 4 p m for *< 
linng child shown on the kindred i 
portion of the sheet roll 

1 0 Rs Rs 8 p m pins Rs 2 p m for et 

liting child shown on the kindred i 
portion of the sheet roll 

Rarolled non eomhatants and del 
lians gorerned for famJy penelons 
under niilitaiy rules ~ 

On pay less than Rs 200 a month hut Rs. 60 p m plus Rs 4 p m for e> 
net loss than the minimum pay of liTinc child shosm on the kindred i 
Subedar of Indian lofantty portion of the sbeot rolL 

On par leas than the minimum pay Rs 25 p tn plus Rs. 4 pjn for ea 
of n Duwdar of Indian Infantiy hut lirtng child shown on the kindird i 
yiOt leas than the ninimum j*r of a portion of the sheet roll 
jetnadsr of Inllan Infsntrr 


On r>sy lees than the fall njln'-enri 
pay of a Jemadar I'Ut n t tees that 
two-thirds of the tnin mum {wy of a 
Jmadar of Ind an Infantrr 


lU.ien.m ploiIU.Spn foroi 
1 Tit« cluld shown on the kindred i 
portim of the sheet oil. 


On pay lees than two-ihlrd* tS tha 
minimum par of a Jemadar of Ind an 
Infantrr lot not leaa than the j*y of 
a Sepoy of livlian Infantry 


Rt. «p.ia plus Ra. 2 p 


On pair leaa than the par ef a Pejiry 
ef Ind-aa Infastrr 


Lriny tkJJ ahewn cm tls k - 
sheet rrJ! 



SI 


(c) In addition to allotments, payment of a lump snr 
to a dependant of the soldier from tne credit balance '■ 
his account is permissible in special and necessitous ca 

(d) Payments of insurance premia (if any) will c 
to be made through public accounts (Mde Ch TX para 

2 Family Allotments — Missing ’ — (a) Allotments 
ready m issue will eontmue to be paid for a period up to se\ 
niontlis from th“ date the ucTt of hm i\as informed that tl 
ludiNidual was missmg provided that no definite information 
as to the soldier's fate has meauwhil’' been received 

These payments will be made c^cn though pay has ceased 
to be ciedited to the soldier s account the amount being drawn 
monthlj and remitted to the allottee by the O C the depot or 
unit in India 

(b) There are siradar provision* as to authonsmg or in 
creasms allotments, as to the payment of lump sum grants to 
xlependants and as to the p-iymeut ol insurance premia as are 
shown abo\e in relation to prisoner* of war but where allot 
meuts ate authorised or decreased as s) own above, the payment 
of them -IS in the ease of missing personnel only permissible for 
a period up to seren months from lie date when the casualty 
was notified to the neat of km 


(l\'ole*-In the case of Indian soldiers (including V C Os ) 
who wore serving m Hong Kong, Mahja, Burma and the Par 
Last, who ha\e been reported * mis'.inp ' or about whose fate 
no oflacial intimation has been retened bpecial temporary rules 
ba%e been introduced providing for the continuation of family 
allotments until further orders ] 


3 Special Family Allowance—* Missing (a) Prom the 
tiLie that the family allotment ceases (vide pan 2fa) abo\el 
uiml Jeatli IS presumed [side Ch X\ para 2(ej] a spocnl 
lamilv alloiiancc at the rales specified helosr, iviU be i-rsnted 
to tl e recipient of the family allotment ^ 

(h) Alter death is presumed or < tahlished a special family 
a ? Wou, Kill be granted to the 

„ “““.““'“I “ ^“l*S Pensmu until the family pension 

css?i“phont*«rS;oL 



Tie rates of special family allowance are as follows i— 

Vwroy'# Commissioned Officers (ei- Rs 7S ptn 
rinding Assistint Surgeons (I C ) snd hvinj; rfiild Mioivn on tho ktndrwl toll 
vrlennary Assutant Snrgeonal hold portion of tho sheet roll 
*ng honorary King's Commission or 
eommusion as honorary Indian Com- 
nissioned Ofiic rs except those granted 
honorary rank of Inent or Capt onder 


RAI. Rules 245 and 533 

Aisistant Surgeons (I C ) and Vele- 
ttnary Assistant Surgeons holding hono* 
rtry King’s Commission or commission 
aa honorary Indian Commissioned Offi* 
cers. 


Ra 60 pm plos (0 an increaso'of 
Rs 6 pm for each yeaf or part of a 
year of ser^co a* honr K C O. ot^ as 


Subedar Majors, Subedars, and others 
tanking as such. 


Jemadars and others ranking as such 
lORs 


lu to p m rl.. B.. * P o 

liTing child ahosm on the kindred roll 
portion of the sheet roll. 

Rs 25 P m plus Rs 4 p m. for each 
being child sbesrn on the kindred roll 
portion of the sheet roll. 

Rs 8 p B plos Rs 2 pm. for each 
llnng child shown on the kindred roll 
portion of Iho sheet roll 


KntnUed non combatants and citt* 
bans goeemed for family pensions 
ender military rules • 

On pay less than Rs 200 a mouth but 
not less than the minimuin pay of 
Subedar of Indian Infantry. 

On psT 1 ms than the minimum pay 
of a Subedar of Indian Infantry tut 
SiOl lest than the tninirauru J«r of a 
jemadar of Indian Infantry, 

On pay l"aa than the fall rein*— tm 
par of • Jemadar I-ut pit less that 
tspo-thirda of the tnnimum pay of a 
Jemadar of Indian Infantry. 

On par leas than twrathln!* tj the 
mlV'Buiii par of a Jema.Ur of Ini'ian 
Iftfanlrr I at net )iaa than tie pny «.f 
a Sepey of InliaB InfaBtiy, 

0» par less than the pay cf a 6»p»-T 


Rs. 60 p m plus Ra 4 pm. for each 
bTing rhill shown on the kiodnd roll 
portion of the sheet rulL 

Ra. 25 p B plus lU. 4 p B. for carh 
bring child shown on the kindred roll 
P>ortion of the sheet roll. 

Ra. IB^b. rlusRi.3pm. foreaeh 
bring child shown on the kindred t«Ti 
portion of the sheet oIL 

lU. B p.B. plus Ra. 2 p n. ^ . 
Wg chiU shown on the*^ n 

pwtjon of the sheet nn. 


*•8 p-B.r: 


1=1 Ra. 



The children’s allotranee will be drawn m the case of sons 
up to 18 years of age and m the case of daughters up to 
IG >pars of age It may however, be paid m respect of a 
daughter above 16 years of age provided she is no*^ married 
Temporary increase (vide All 15(44) wheie admissible 
will be drawn in addition 

(c) Pamil 3 pension will be granted from the date up to anl 
for which the pay o^ ^ person is credited to his pay account 
{vide Ch XV para 2(a)l Where the allottee m respect of a 
family allotment is a different person from the heir eligible for 
familj pension recovery of any overpayment of family allot 
ment will be waned Where the allottee and the heir to the 
famih pension is one and the same person the difference will 
I e paid in cases where family pension exceeds the famih allot- 
ment The recovery of the overpayment will be waived 


Chapter XVII— Postal Information (p of W and “ Missing ”) 

1 Oeneral— Letters for Prisoners of War should as far 
as possible be written m English as letters written in any other 
language are often held up by the enemy censorship 

Letters written m Indian 'cnpts h\ next of km should bo 
forwarded to the Regimental Depot of the prisoners of war 
concerned Such a letter intended for a prisoner of war should 
be enclosed in an outer mer addressed to the Regimental 
Depot in India the cover should be endorsed “ Letter for 
Prisoner of War ” and need not be stamped Letters intended 
for Prisoners of War in enemy bands should contain references 
to personal matters only and should not disclose any informa 
tion likely to be of use to the enemy 

The name and address of tbe sender should be shown on 
the back of the envelope m the case of non service personnel 
Instructions for service personnel are giTCn m I A 0 313] 
43 

Articles addressed to Prisoners of War or Civil Internees 
in enemy countries and which bear patriotic slogans (eg, 
r> . . Victory) are liable tor be confiscated at destination 
Kclatnos are ad^ed therefore, not to use signs or slogans 
Of this nature when addressing such persons Any articles 
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detected m the course of transmission by post svhicb offend 
in this respect will bo returned to the senders 

2 As in the ca«e of men on active service, the receipt of 
mail from home is of prime importance in maint'immg the 
morale of Prisoners of "War Tlelatncs should be encouraged 
in all ways to write regular and cbceiful letter-, to tbeir men 
folk who aie unfortunate eiioupb to li^ m capti\it> In this 
connection attention is drawn to I A 0 182144 (ns amended 
by Corr No 204144) for strict anJ prompt compliauee 

To enable relatnes to write to Prisoners of War Depotsl 
Record Offices are authorised to despatch to each relative 
1 free envelopes per month (side G H Q (I) letter No B] 
74')eO|2lA G 13(b) dated 14th August 1941 and Bl74369l3i 
A G 13(b) dated 18th Dec 1941— reproduced in Appendix 
“ Z "] These enielopes should bear the address of the Depot] 
Record Office (vide para 1 abo\e) so that letters in the vema 
cular maj be translated for onward despatch when accessary 
and a check may be kept upon the number of letters being 
written [sec also 0 11 Q (I) letter No 1392S1P W 2 dated 5ih 
April 1014 and No 840'i9lA Q 17(c) (ii) dated 6th Slav 1944 re 
produced in Appendix “ Z ”1 Under I A 0 870|42 n snm 
of Rs 15 18 payable to clerks etc at the Depot]Record Office 
for every 200 letters thej translate for Prisoners of War 

3 Postage —Letters and postcards may be sent free of 
charge b'\ Prisoners of War Poet Tf sent bi air mail they 
'arc comejed at a concwsional rate of eight annas for letters 

and four annas for postcards The nir mail serviee is at present 
usailable to Purope cnlv * “ 

4 tetters to Prisoners of War In Japanese Hands 
(A) Method of address — 

liCtters shottld l>e addresr^ as follows •— 

(i) 1/ the Camp ad^rest •« hnovn 
Prisoners of War Post 


Pen ICC dcs pnsonnicrs de gnerre 

S« lUnV Name !»((« .. . 

(VwrAlW 

JVUPort. ^ 

CBDiir 



(n) If the camp addrets ts not "known 
Pnsonerfj of War Post 
Service des prisonniers de gaerre 

Regtl No Rank Kama 2358 Naik Slohd Rban 

Unit (If captured on or before 6th Bn The Sikh Regt 
31 Jul ’42 only) 

Locality where last heard of hfalaya 

Indian Pnaoner of War Indian Privmer of War 

HDryojohokyokn Dniyojohokyokn 

Toii'e’. JAPAN Tohyo JAPAN 

The Units of personnel captured after 31 July 1942 must 
>rOT be disclosed 

(B) Special Restrictions 
Letters must N^OT exceed 25 words 

Letters should be typewritten whcie posible otherwise they 
•■hould be written in BLOCK CAPITALS 


There is no Air Mail service and letters cannot be re 
gistered or insured Parcels cannot be sent Tele- 
grams cannot be sent except through the Indian Red Cross 

For further details see the leadet “ Letters fo Prisoners of 
War and Cmlian Internees in Japanese hands'* copies of 
which mav be obtained from A Q 's Branch P W 2. G H 0 
(I), Simla ’ ^ 


5 Letters and Parcels to Prisoners of War in German 
Hinds , 


(A) Method of address : 

(i) If the Camp address it tnotiT — 
Pri'soiicrs of War Post 
KiiegegePnngciicn Post 


Rfgtl No ...Rftnl. Name 
Indian ? O W No . 

Camp 

Ooontrjr 


ey No 147 Sopoy Ram Singb 
Indian ROW No 2187 
Stabg V U/Z 
Qfnaany. 
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Oi) If the Camp addre^ m not known — 

Prisoners of War Post. 

Knegsgefangcnen Post 

\o Rank \a&i« 

Indan Prisoner of \\*r in German 
bands 

C/0 Agenco Ontralo dea rnaoncuert do 
guerre 

Palais du Conseil General CEXEVA 
Switzerland 

(ill) If the former Italian Pairp address is known hut 
<ra7is/er to a German Camp has not been reported 
Prisoners of War Post 


Kriegsgefangenen Post 

Itegtl No Rank. Nam« 

Fonner Ind an Priaonet of War in Italy 
at Camp 

C/0 Agen« CenlraU dea Pr nonmm da 
guerre 

Pala a du Conseil General 
GEIfE^A SwitierUhd. 

(B) The Despatch of Parcels 

„*"« (It Im are "ol r''"''’,'® “I 

fi'oiicrs ot War are antrlc r"' "■(■<' f'C "> ’“c !’>'«■'> by 
'« Indian Kcd Crnaa tbrouili Ihn Indian Omtcirls Fund, 
‘•ondon 


I’arceU mar he Rent free ami *houl 1 be iid Irew^l m the 

M letters Tlic iiinc til u ! pf tl e Pnw rr of War 
*‘“‘1 of lie senler mu^t lx? V 

llic contents mn^t be rttelese,! 1 anrls mu^t re more 

lhan 10 Us 


ProTi.hfrJ *"*** " * eny cf • 

^rUeJes ddaSfi — 

(i) ^^r^tten “» <*«■ ‘^ If 

Mtelp), 
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(ii) Printed matter (Newspapers and periodicals may 
however, be sent to \nternec5 m neutral countries) 

(m) Pictorial illustrations and photographs 

(iv) Slonev stamps stationery and playing cards 

(\) Articles in tubes tins and other receptacles which 
cannot be easiK opened for inspection 

(vi) Spirits or aolidiOed spirit for cooking stoies matches 
or other inflammable material 

(vn) Pood [but see sub para (c) (vii) below] 

(viii) Photographic apparatus field glasses sextants, com 
passes electric torches and other instruments of use for naral 
and military purposes haversack watches scissors Imives 
tools pens nibs and fountain pens 

(is) ^ledical comforts thus includes medieioes of all lands 
drugs and bandages 

(x) Complete suits colouied trousers other than khuki 
sports coats or blazers mackintoshes or any kind of over 
coat 

(0) Fenmssihle Articles 

The following are among articles which may he sent •— 

(]) Blankets 

(ii) Books [See note (a) below] 

(ui) Bnlliantine m tins 

(n) Brushes of all kinds 

(v) Bntton cleaning outfits (solid not liquid polish^ 

(ti) Chewing gum 

(vii) Chocolate in slaba not eicccdmg 2 lbs m weigbt In 

nnv one parcel | 

(viii) Cigarettes 

(is) Cigarette filter tips cigarette rolling machines and 
cigarette papers 



shirf* including underwear, civilian or service 

f ^ footwear wind chceters knitted comforts or uni 
silk 4 ^ I’rolnbited articles see abo\e column), coloured 
and cottons plain linen or canvas for embroidering 

(xi) Dentifrice (solid or powder but NOT in tubes) 

(xii) Fnmei witli talc or unbreal able gla'^s 
(xiii) Gramoplione records [se** note (b) below] 

(tiv) Ilussifs containing usual items 

fxv) Kit and sleeping bags 
(x\t) Knitting neeclW and wool 
(xsn) Pipes 

(inu) Pencils 
(six) Safety tin openera 
(ss) Safety razors and blades 
(**0 Shoe polish (solid NOT liquid or in tubes) 

(xxn) Small musical instruments 
Soap of all kinds 

(xxii ) Tobacco and Tobacco pouches, 
f**' ) Towels face cloths and sponge* 
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These firms Tnll only accept orders for books mtended for 
prisoners of war m cnemj hands and will m no ease accept books 
for despatch 

Aofe (t>) —The sole nght for despatch of gramophone records lies 
with the Red Cross Commissoner S mla to whom gramophnn 
records securely packed should be forwarded for onward transmission 
at owners’ risk. 

6 Letters to former Prisoners of war who have escaped to 
Switzerland 

(A) Method of Address — 

Letters (other than Air Mail) should be sent by prisoners of 
War Post and addressed as follows — 

Prisoners of War Post 
Services des Pnsonniers de guerre 

Regtl No Rani Name No 4301 L/Na k ilobd Ebaa 

Camp d Internment Mil tiire CJunp d Internment "W 

Name of neareet Town Adelboden 

SWITZERLAND SWITZERLAND 


(B) Special Restrictions etc 

The normal charges for Switzerland are applicable for cables 
nnd letters sent by air mail The Air Mail Rates are Rs 1/2 
per half ounce or part thereof an 1 in the case of postcards 
8 annas per card 

Parcels are not permitted at present 


Newspapers pcrodicals nnd books can howeier he sent in 
the s-imc way as to private Jndmdunh m Switzerland bv 
placing ordeij, uitli I ciders of censor permits and by the psj- 


inent of normal postr~e rates. 


7 Telegrams — TelonTaras may not bo sent tn 

exceptional eases the Indian^ Red 
krois Commissoner Kelvin Grove SimH will ay,- fny 
mes3,se, ,o bo .o„, by tologram I'tho ” 
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appendix «* a** 

Kotcs on the Sohmission of Petitions and Complaints. 

riPlg OF PETITIONS — 

tetore COs^'!!f amongst the conunoiicst kinds oC cnsoa liroiight 

“ad Cases already filed in rcicmie, crmunnl 

dirrc(tr'!'» once a case is “ suli judico " no one 

his inip>"* soldier may be under the imi'rvssion 

being properly looked nftcr by his ropn'* 
ininartiil,» diaggnig on , Lo ma> gemunety doubt 

rffardijiw ^ court , he may believe that the court is di« 

‘"‘'’OS of the Indijii Soldiers {LitiRition) Act 
'^at his’ir,»« ® apparently good ren'^on to njtpreln nd 

®ay foTUB^V®!^ awitcring In such te^es of cour**, the C 0 
•' *'"i»ord the petition 

ttt, ^ ^'^™P^aint3 regarding land, tenancy, rent, revenue, partition*, 

1 *"®"’l’lninls alTccting law and Older ID various forms 
Corajdainia ngamst minor offieials 

obiiously cannot a1na>s judge the soundness or other* 
*iam,n ;u fiiounda of such eoraphinls The l>e»t be can do is to 
ii, - ^ complainant, and if “pnma facie ” it nppiars that he 

(cs,lhe eomplaml is not raking up 
6n befnie he j« innl tlie Arms or is not Innging 

Or r^r.'V ®an pcrfeclli 'nrll sinit till he next goes bom# 

^ dealt Uith by an ndiill irlst \e) le rboiil I forward the 
‘'i ’!'® I’cputj C.mmi.si net T 11, rl r or C li O H mwt 
a ease# It I sr 1 a e * •! Irralle tine before 

• ““at replj i, recciTcd 




inarri£"o monogamous or mo llioro nn.v ollirr wlwS 
• so, la the wiic m ()ue 5 tion first, sremul, etc t 

partiijs eocr hrcd togethci t I( not wlint »lngo 
*s tie marriage ceremony reached ? 

• there any children t 

(ff) What 13 the approximnlt date of illegul ftbdiioUoii, etc f 

happen before the man juiiitd the nrmj or before he 

came 01 erscas 1 

(0 Has he been home since t If so, wh it did he do about it 1 
if anv p (\iou-> legal ni utlier procrcdiiiffs his he Inbea f 
0 ) When did the man (i) join the nmj, (ii) b’o overseas f 

(h) The altitude of his own and the girl’s family towards the 
^^bdiiction uud any othei cirniiustaiKcs such as inoJenee, 

cf asking ihe-c *joestions is to di«co\ir whether any* 
j "'S be d(iie U u is a tbitpont e« w of forceful abduction, 
th *bsBHce of the man ou servuc, the ^YeU 8 ^e Otfieer laieht 

aen Laic a gool case to lake uj) with the civd nutbonties In tlui 
'Jnoeelien 11161111011 is drawn to 1 \ O obO-ll 

" r«tltlons presented by Boldiers on behalf of lUUtiTts— A by 
“0 nicaiis uniomtnon tyjic 

Petitions arc frequently receiTcA on behalf of brothers, fathers, 
Soclci, etc, vLo arc bale and li'-arlT and qoile capable of eonJacticg 
'hnr own cases or of iircsenUaj; tbcir own pcutioas to the proper 
•othonties 

The«e are cleatlr ra«cs in which the relatne# of tsen in the ser. 
'!«» hare made u«e of C Cl' t* isC-e-ee pi thnr behalf 

to train some adrectatn*, which in r 11' irslarrcs has a’reaiy 
refu«ed on good grounds br the a tl''rtie# PoacTri.ed 

^nch ea-'es shonld sot l»e ertejceiceJ. nde It Al U-lmcti's 
S 57 (reproduced in App* " B") 

I' Kesrt rexsrdlt* rtUUw— ^se of the e^nma-est tep^t tS eases 
which ppcnrs It a eosplsi-l pares's or anrrs that Iher * 
tesn of their re’stires o'-en^M rr en ar*ire se-rjce in lni.a. 
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men to write letters for the illiterate ‘When circumstances do not 
permit of a letter beiug wiitten in the vernacular, Pield Service 
Postcaid tAJ' A 2012) shonld be us <1 

0 Petitions for grants of laT><T — These are not to be forwarded 
Vide R A I Instruction 397 (reproduced in Appx ‘ B ”) 

10 Exarauiation of Petitions In order to ensuie that each peti 
tioB IS tioioaghly studied before hems' torwaided, C Os wJl ensure 
that English transJat ons of all petitions in the vernacular are pre 
pared and attached to the originals (I A 0 95|43 refers) 

11 All petitions should contain a full and clear statement of the 
facts of reasonable su piei ns and of the runedj or assistance sought 
hut they should be as short as p s ibic an 1 cou am nothmg irrelevant 
to the point at issue It has b«c i found tl at the best way to ensure 
that all extraneous matter is excluded is for the officer to whom the 
complaint first s made personally to write the petition Petitions 
must contain tho full addresses of the ic* concerned locluding 
fathers’ name of all persons mcnlioncd (husband s name in the case 
of married females) 

12 Latey tic number of petitions submitted by Indian Ranks has 
increased enormously end if the whole welfare machinery is not to 
become dogged and break d<vwn completely U is essential that C Os 
do everything witlun their power to detect and reject false and fnvol 
ous complaints at the outset To help C O's to distinguish the true 
from the false ‘ petition committees roust be formed in all Anita 

• - "*■ (oidel AO 1180144) “Peti 
ed of V C O’s and senior 
unit welfare officer All peti 
ed by such a committee whose 
members ceme from the same district as the petitioner The Committee 
should then recommend to the C 0 whether the petition should be for 
warded (bearing the certificate required by para 14 below) or NOT 

13 The following questions shonld usually elucidate the truth fis to 
whether a petition is a genuine one or not and should be put to the 
soldier by his Commanding Officer (and|or “Petition Comnutteo') — 

(a) Are you sure that Una M a genuine and true case for, if it is 
found on examination not to be so, you reader yourself Imble to 
mere disciplinary action If the uiswer to (a) is m the affirmative 
the following qecsbons should also be put 


(b) Have you no on© at borne who can do this busmess for ycraj 
grown up male relaliens have yon at home t 





(c) Has ihis Ln»e or an> point cunnec «d wlh it, evtr betore btui 

•n a law conn ti\il ci iniiial or re\<nue 1 l£ so has it beta decideil 
Md nitlj v.bj ’ When t 1£ not, l^ it gtill uiiili.r trial 7 

(d) What relatiou lu >ou is me compla lant oi injured person 7 
Why can he ■'hi not lOok iftei bw hei om business 7 \\ ha ^oivn 
op male rehtions has h -he at home » 

14 After a L <1 has Ui irongliU examined the petition put uji to 
him, (or has had u exumu««l h> a ‘ Piiitnm Comnutteo ”) aud has 
satiified hiin- If t lu heii 1 his obilitj re,'ardin,C its bonuddes, he 
^1 attach to tic itiiti i a icrliliiatc in ibt toUoiviug tonn — 

“ This petition is not dtbarre*! R A 1 Inst 397 The cjui.^ 

Uonnairt cnUinu 1 in pira 13 «1 APPX A ” to the Pamphlet 
“ Kamil\ Wilfnri*-- 1 P has been put Ui the petitioner ami I am 
satishcd that the lasi sh mid gi> foniSrd’ 

Action on pedioii' « ui u,: from units without ihi* certiticete i» 
bahli to bi c iisihrablx lela^fd 

15 ror^ardlne ot petittona lUsitig satisfied bunscif repird<ii,> 
the petition aud attailnd the cirtilieaie required bv para 14 aborr 
(hr C O Kill eiisun (hut (he |H' Kmn is fomarded to the c''rrt>r( 
uutli(irit\ Till' Is il ib« pititiooef i> a resident of Rntiih fiidu 
to the 1> C Col (Mor eoncerne'l en^if the petitioner u b Sta i sub 
jeet, to thi C ^ eoneirnwl (see CTi III) Jf tbe petition eoteem' 
the nonpajniejii f a ramilr allotment Stoney Order it will, m the 
first instanee, l»e fon\an'i-d to the l>e|>ot!lteeord 02W coneerned 
(ride Ch. IV pxrv 3) K«eh pcUtiOn will Iw addremed to one authiv 
rify only 


ATrCKCIX •• B *• 

E. A. 1. Instmctloa S97. 

“ 307. l*ititiMis to Ciml iu'bontirw 

IVti lor' rdJre\»‘‘d aatb'’niiea from ledoa mis. wl.c*) 

tie firwardoi rui nenta S, »i’l be forwarded by the 0 C. ts-t L.S 
w4r »in tiill #ati»f» htm*<Jf that the petrt-«i doea do* eeeUm a re- 
sut>t lor a prant ^ t lau 1. *»? eooeem — 

(ll the rririaneei of arn-ie e*r»pt tie pe'iti'w. fc, w-fe «t 
ri'nor el il Iren nr an> roar nVir* wW u tsab!* rsta'ir to rep'r- 
»<Tt h f own ease 

(u) a raw Jwn I nr Wf'er a w»-a cr erji.nal r'rr- cieept 
Taen. f(T Its eij-e-ltl'" 

(ml the re omen f rf a •••« 



a*r*wie deejied V» • e»rT r« 


APPEISpiX C 

Lfst of C’^arltalle Finds Controllfd by the Icdian Sailors Soldlen and Airiren r Boird 
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APPENDIX D ’• 


Rules for the Adminislration of the Indian Defence Services 

Beiuvolent Fond 

1 Ihe Indian Sailors’, Soldiers ana Virineu s Board ivill consider 
ic.coinmendation' for assistanu. tnin tht tund twite 3carl3 m January 
and in July 

2 OEScers Commanding Units, anu tti Gurkha pei-> nncl who have 
sevcrid their regimenal eonnexioj ail «it p rii no li\ resident in 
Nepal the Recruiting Othter i r OuiU wiJ loi lUil their recom 
nicndations direct to the B aid tin the pttucnoed form [vtde AppendK 

E ’) 

Each reeommenda ion should be t iw t n < a o n a>, it has hcen 
fullj investigated hy all concerned 

Recommendations m respect ot per miuoI ol the Rnynl Indian 
Kary and Indian Air Force will be subiuitted thiuugt their respective 
Benevolent Associations 

Rcoomniendations tor the Jaiinai> distiibiUion must retch Jie Board 
bj the lat December and tor the Juh distribution by the 1st June 
at the latest 

J A unit coiamanaer or the cquiva’ent Bduiimstrativo Officer, 
initiating a claim will first re<(U(st the nppropnolt D strict Sailors’, 
Soldiers’ and Airmen’s Board or the Cn I Distrt(.t Officer where no 
hoird cvists, to inveatip'nte and rti ori. on the home cimitnstnncos of 
llu person for whom rditl is desire I 

In submitting the claim to the B nril lift umi Miiniuoiidir -will 
stitc on the form prescribed foi Ihe purpiM., the ranh mil length of 
stmet of the person in respect ol wli>m the claim is made, and will 
nt the «ame time certify that ll c case is ii eligible for assistance from 
thi Defence Forces Relief Fund 

4 A\hcn a DShAB or a Cnil District Officer tle«aies to imtiate a 
rliim, they, or be, should forward the application, o i the prescribed 
form, with details r^arding the home circuinstancw of the claimant, 
to the offieer who baa the custody of the records which contain parti- 
eulaM of the eemce rendered in the Defence Services by the person 
on behalf of whom the claim is made That offieer will take all 
farther necessary action in the matter 

6 Reh.f sanctioned hv the B„arl wul normally fake the form 
’•mpernrr p«n»ion« of R» t j t meiiw m t .r ii i ‘ ‘ 
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^ws or, m certain nremii'* antes, of a lump sum ^rant As a tem 
Po^ary measure these pinsions have heen increased to Ra 6, 8 and 10 
per mensem subjee to penodie review 

6 In DO circumstaiites will the ndpicnt of a srant be considered 
for furtjjtr as istonce until a l ii d ol two ytms has elapsed from tli2 
date ot th( pniious Rnni 

7 The form published as \ppcndix “E* will be nsed in all appli 
Mlions for "rants from th I iind The rules for the completion of 
Ihe form H)x ron awed in Vppeodis “F ” 


APPEIfDlX -E *’ 

Tonn of Application for a Ch-ntable Grant From the Indian 
Defence Services Bcnevolen Fan (Form D D 40), 

\ Partnulara of mdinlud <n wlt>« behalf the ree"ramemhtio • 
I* mule 

' I' Kit No Rank Name 

S ''"icr P O Ih in t 

*T%UI Imlian 

' t I ( In « I I I *t •<TrM 

4 of rel"i r » nf <•. T^r» Motiibv. t»»y« 

A IV(«n of anr f 11 nr f 7w<m »-nW aaj 
iin/1 »illi »} 1 ti 
<l lUto »r>l <-f dlM’ *rps 

7 ll.tN ri»f*«nl‘-iti»of I will (If *1 

“ oU.o - 1 





men b Board er Cml authorities of the Distnct m wlneh be cr she 
resides, eg — 


To be filled To be filW 
in b7 m bf ““’t- 
DSSAB 


<a) AiBCmnt of Pension ifat^tatatnnhetberaeivioe 
family or disability, and id the ra^ of the last 
Dsm^ whether the disability sraa doe towaror 


fe 


2 Unirrigated 

3 As tammdar 

tenant 
Bnh tenant 

(ti) Estimated yearly raeome fnra land. 

{»0 Estimated yearly income from any othet 
source 

(d) Amount of debts, If any 

W r ‘ - • 


doal aerred) } 

<f) TVhether the applicant u able bodied, and able to | 


(e) 


than IS yean of age. nonamed dangbten teas 
than 18 yetrtof age, widowed Mother, mother 
and father if the latteris infirmand nnahfe to 
support himself, grand childfen ) Nnmber of 
tons over IS, together with thaag«ofeach,thonld 

bet staled 

(M Are yon satisfied that there Is no hope of obtain 
fng sMBtanc* from near relatirH of the appli- 
eant who an in a financial positioii to render anch 
aasistanee aodmight betnaaced todoeo? State 
the elrenmitancn. I 



1 

To be filkil 

pssis 

To be filkil 
in by unit 

(O If the applicant has bo {neoBa«> and no relation 
to help Mm/bet, boer does be^ho two t 


1 

(/) tVbsl is the agn of tbe applicant, aa aecurntel^ 
as ^011 can ju 1^ ? 



tlecommendatfon ^ 







H<n«t 


S« Amotiflt kfiil n4tar« vf (tmI nv^msvndnl. 
tT'tnpotity prtulofi «f iU.S,4«r6 |«t to^a. 
•i»m, Of lump fatn trf»nU) 


S I^n*w to •tiirh rnrit i( to h* (b>TVt>4. 

Iiifitetorwnrf, tUntbl'f^ ti>«rTMirf> falura ' 
thm, of tnortgn^.-, p«rTDpnt of 

drlL, rtf* 



appendix “P”. 

Rnles for the Completion of the Ponn of Application for a Gra“* 
from the Indian Defence Services Benevolent Pnnd. 

The form will be used for rceommendations for grants from lb* 
fund named above 

2 (i) When the recommesdat on is Initiated by a unit commander, 
an officer in charge of records, the Recruiting Officer for OaruaB, 
.he ilag Officer Commanding, Royal Indian Navy, or the Air Officer 
Commanding India Command that officer will first complete the form 
with the details of service of the pereon on whose behalf the recom 
mendation is made and with any other relevant mfonnation about 
him He will then forward the form to the District Sailors’, Soldiers 
and Airmen’s Board, or if none exists, the civil officer of the district 
m which the person (if atill alive) or his dependant for whom a 
grant is recommended, resides The Board, or civil officer, will 
investigate the home eircuinatancea of the proposed grantee, and 
will, if he or she is found deserving of relief, complete the remainder 
of the form, including the recommendation as to the size and nature 
of the grant 

(ii) When the recommendation Is Initiated by a District Sailors’, 
soldiers’ and Airmen’s Board or Civil Officer, the Board or the officer 
will first verify the details of service, etc , of the person on whose 
behalf the recommendation is mads by reference to the unit com 
mander, the officer m charge of records, the Plug Officer Command* 
mg, Rtryal Indian Navy, or the Air Officer Commanding, India 
Command, as the ease may be (When there is any doubt as to 
who the correct officer is, a reference should be made to the Indian 
Sailors’, Soldiers’ and Airmen’s Board) That officei will Teturn 
the form completed as far a<i be is able to the Board or eivil officer, 
after whieh the procedure will be as laid down in (i) above 

3 As soon os a reeomrnendatioa has been completed m all 
respects by the Board or civil officer, the latter will forward it to 
the fffiecr Mmmsnduig the unit in which the soldier last served, 
the officer in charge of records, the Recruiting Officer for Gurkhas 
the Flag Officer Coinmanding, Royal Indian Navy, or the Air Officer 
Commanding, India Command as tbe case may be When he 
considers that it will serve a usefnl parpose, this officer will summon 
a committee of Indian officers, who will investigate the case bv anv 
nuans in their power and record their recommendations against 
of the civi! auihanti w the column piovidcj for the purpose 
The nnit comrmnder or other officer wiU then forward the applicn* 
ion direct to the Secretary, Indino Sailm"*'. ‘'oWipts’ and Airmen’s 
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Board, Netr Delhi, who will ta\ it belore the Bolrd at the neil di^ 
tribation o£ relief from the* Indian Defence Services Benevolent 

rnnd 


APPEKDIX ’O''. 

Bales for the Administration of tie Defence Forces Relief rund. 

1 The Indian ‘'nilors*, Soldiers’ and Airmen’s Board will consider 
reeomraendation* for assistance from the fund twice yeirh m 
Apnl and m October 

2. Relief from the fund mav be granted only to Indian combatant 
ranks and non eomhataiit personnel of the Army m Indm atnl of 
the Ro\nl Indian Kavv and the Air Forces in India who were dis* 
thled, and the dej'cnihnts of the •ame cnlegones who lost their Uvea, 
as a result of the Orest V'nr (ltI4 IS) or oi oni'^tiis or frontii.r 
aeniee or other aetne eerviee operations in India. 

Applications for relief will emanate from one of the fear 
aonrecs — 

(a) li) I’mi ronimaiidcr. «>r m the ea»e of a di'bamlid nniti 
Olhecr in Charpe of the records of the nnit, or 

(ii) the ITap Offeer Commaoding. Roval Indian Kavy or the 
Air ('nicer tommamlinp. India Command 
(l») A Civil OflccT or a Distnct Sailors’, Roldirra* and Amiien’a 
Hoard 

(e) An Ofleer of ihe Civil L'ai«on OPfrr OrgaaiMlion. 

(dl He indmdjal h ••• -"t • 

4 (a) (0 Oneer« Corrmandme units, and for Oarbba personnel 
. who have arvrre*! the r rrpmerlat eenoeimn and are permanentlv 
re*ldci I tn Nepal the Reen itirp ti^eer for (lurkhas, will forward 
their reromTnenAation direct i.> the tWrtl, on tVe p-e»cnhe«l forts 

lUrh re«wp>«m<5itioi si hr forwarded as ww>b as it has been 
fuUt inest rated is a'l eonrvmed, |.tt to admit of iheir be^ 
Considerrs! for tie Ai 'sl a*>d fV»o*wr d s’rihati'm t'-ey east rearb 
the Hoard hr the IMh IVhrtiarT and IMb ABr=*t, rrspectitv'y, at 
the latest 

It* f 'rv, > oari er, stlTWtl.ri' t' r r'a m. tt e tx 1 •'tsstarle* rw la 
the ea-w of a •*i»*#ti<*e4 tr t. S*a cC'ere is wba^ye ef tlw 
that vr t. *l>o tstes tbs lL.t at aelrwi %• the Wisl’ee m 



the District Sailors’? Soldiers’ and Airmen’s Board concerned, or th 
cml ofTicer of the district where no board is m existence, to invesu* 
gate the home circumstances of the elaunnnt The general financial 
position of the claimant, the adequacy of the pension, if any already 
granted, the number of minor children, the services rendered by 
the family, as also any special cireomstances of hardship, may he 
cited as suitaole matter for local enquiry , 

(a) (a) The Flag Officer Command ng Royal Indian Navy, and 
the Air Officer Commanding, India Command will submit rccommen 
dations direct to the Secretary, Indian Sailors’, Soldiers’ and Air- 
men’s Board but before doing so he should request the civil district 
officer concerned to investigate the home circumstances of the 
claimant 

(b) When a civil officer an officer of the Cml I laison Officer Orga- 
nisation or a Diatr ct Sailors’, Soldiers and Airmen's Board desire 
to put forward a claim, be or they should, in the first instance, 
Tenfy, from the unit commander or, in the case of a disbanded unit, 
the officer in charge of the records of that umt who has the custody 
of the records, the nature of the services rendered by the soldier 
or es soldier concerned aud anv other relevant part culars Length 
of service, war service and conduct while semog miv be cited as 
suitable matter for enquiry If after verification the civil officer 
or the District Sailors', Soldiers’, and Airmen’s Board consider the 
case to he deserving of assistance he or thev should forward the 
reenmmondation to the unit commander or, m the ca«e of a disbanded 
unit, the Officer in Charge of the records of that unit 

(e) Where the Indian Sailors’, Soldiers’ and Airmen’s Board 
tceeiTD an application direct from a person desiring relief, thev xviH 
refer it to the District Sailors', Soldiers’ and Airmen’s Board* con- 
cerned for action indicated in (b) above 
" ‘ ^ ' and (b) 

' iirces of 

• to meet 


1 - j pension , 

the payment of a lump sum , the redeeming of a mortgage , the 
purchase of a post office annuity , the grant of an educational 
annuity for a certain number of yeara 
In each case the amount recommended should also be slated 
0 Except in the cn«e of serving soldiers and serving personnel 
of the Rovnl Indian Navy, disbursements will be made through the 
District Sailors’, Soldiers’ and Airmens Bonrdf uho should fill 
the role of ciecutora and ensure, so far ns may be practicable, that 
IJie moncT la applied to the purpose aud vn the manner prfeacTibcd 
by th e managers of the fund 

the District where no Board is in existence 
t Cml Officers nC Diatncts where Boards nre not in existence 
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la the cnse o£ SDirins soldiers and ainnon the«c duties dcrolre 
on the ofliecr commanduiR the unit to winch the mm belongs 
la the case of •erving pcr«onncl of the Royal Indian Navy, these 
duties will devohe on the Flag Officer Commanding 

?. Relief «anotioned bv the Board trill normally take the fonn of 
tempornrj pensions of Bs 3, 4 or 6 per xncn'cm for a period o i. 
years or in certain eircumstanees of a lump sum gr'iut As a tem- 
porary messiiro the^e pensions have been increiscd to Rs 0, 8 and 
10 per mrn«cm subjeet to periodic review. 

8 Tn no cireumatanees will the recipient of a grant bo considered 
for furtlur a««i«tmee until a jioriod of two reirs has elapsed from 
the date of the prcTioiis grant 

9 The application form to W used for grants from this fund and 
the rules for eoinplelion thereof will be the same as m Appendices 
E and F re«pecti\cly 


ArrENDix •• n'k 

Bales for the Adminlsirstton of the Viceroy's Oomnilssfesed <ad 
Isdlan Warrant Officers BenetolcDt Foad 
The obieet of Uie 1 iirtil i« to nUeiinte ea»e« of siy-cial hardship 
smons the ileiwmlntits -f \\ erratn Officer* and Cliier Petit Ofleers 
of the Rmnl Indian Na\t \irer.>\"« (*ofnmi«« nned and Indian 
Warrant Officer* and Warrant ttfficera and Highl «5ergeants of the 
Indian Air 1 oree. who. \.x rra»nn of the fact that the death of Hich 
pcreonnal esnnot la* atinlmtol t.. mibtart crrMce, are ineligible for 
pen«ion 
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prarits foj the benefit of Onniiled Indian cx-imthojiik*! of nil ntitt* 
ffte Defence Bcmccs 

2 The Board accented the offer and have eretiti'd fur Hie jiiitpopi 
» fund inorn w tl - “ Sir Vielor Sasioor TiiniJ ", Only 1)’"“''' 
firicctncn who hiM lost a limb or limbs vr the n*n of a 1l0ib of 
hmbs On active sen ice or on duty m peneo will Ixi rlluIbU fof 
•siHtaiice from thi Fund 

^ (The fund '\iil In administered to conjunetiofi with fbn Jlffi’ii"** 
forces Relief Fund and the Indian Defence HcrVicca Ib'lict ‘drill 
lund and authorities mitintinij reromendationa for relief from elllirr 
of thc^p bund' will, m forwonlinjt ihem to higher authority, e'lliietal' 
ly hnog to jniticp ta-es ot iMilisidiials nbo are eJijribJo for rrRei 
from the “ ®ir Vici»r S»ssm>i> i und ” (vije priceditig |»arajjrniih)i 
4 As the o\i|(ct nf this Fund is, when* j>ossihle, to rosloro tli# 
earning cnpnrils of Ih d ru)>lcl <x-tfTi««nnn, each n’eoiniin mU- 
linii On hilijiH if n in »u \«h** is iligible for relief from it should, Ift 
tdilitmn t tli< II rmnlrnn n tmalh risiuifi J, spceify clearly 
U) th( I stem nf the disability, 

th» wlutlir II 1- t„ reelnre thr mm’s earning csnaeitt 

b> loan or irmni f r »ntm d<fin>le 'hj'et, eg, for tbe o/'cning of 
a ktinp, die puulisv of a rewinc fnarhine, etc 

fe) ahrdier (he riaii ha* lia,t trsmuig m ant trade at ona of 
the srhiinl* fni lieiilhd Killers oi i« awaiting training at lueb 
a school 

r» The apt licsli.it f< ei I • l*e „»r<l f..r rram. fn m thii Fund tnJ 
thr rule* loc cimpliit. f tlermf «tll l« ti r ►ame s* in Aj'j>en<iires 
•• f *’ and " 1 *’ n'prctitflj 


Arrrjfmx - r •• 
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2 The Fund wll be administered by the Medical Committee of the 
Indian Red Cro'ss Society with which will be associated ■ — 

(i) The Secretary, Indian Sailors' Soldiers’ and Ajrmen'a 
Board and 

(u) The Honorary Treasurer Indian Red Cross Society 
The Secretary, Ind an Red Cross Society will act as Secretary to 
this Committee and the Honorary Treasurer of the Indian Red Cross 
Society will be the Honorary Treasurer of the Fund 

The persons for the time hem® entitled to administer the Funds 
as aforesaid are hereinafter ti^ether referred to as the Committee 
and should anv d ffereuce of opinion jit any time arise between the 
Members of the Committee for the time being the opinion of the 
majority of the members shall prevail 

3 The Committee will ordinarily consider recommendations for 
assistance from the Fund quarterly each year, but emergent cases 
may be considered at any lime 

4 Belief from the h und will be granted only to ex Indian comba- 
tant ranks and non combatant personnel of the Army m India and 
ot the Royal Indnn Naiw and the Air Forces in India who have 
participated id the present war The personnel of the Indian State 
Forces serMcg in His Majesty’s Forces will also be ebgible for 
relief from the Fond. 

6 Applications for reli f will be received by — 

(a) The District Sailors’ Soldiers’ & Airmen's Board , or 

(b) Thd Civil or Political OfGcer where no District Sailors’, 
Soldiers’ or Airmen’s Board exists 


6 Applications must bo made m the prescribed form and should 
have the following particulars inter alia — 

iff) Documentary prooi that the applicant has served m the 
Army in India (or Indian State Forces) the Royal Indian Navy 
or the Air Forces in India during the present IVar , 

(b) The pecuniary circumstances of the applicant , and 

(c) The nature of the disability, sickness or ailment 


7 Applications will on receipt by anv of the authorities mention 
ed in paragraph 6 be examined and the particulars referred to m 
clauses (a) and (b) of para 6 venfied by such authorities The 
applications will then be forwarded to the local branch of the 
ind an Red Croes Society which will submit these applications for 
grants to the Secretary of the Central Committee, with their recom 
mendations os to the form, and extent of the relief to bo giren, 
iJ’” verification of the disability .ickneRs or ailment. M 



8 Each recommendation should be forwarded as soon as it has 

fully investigated by all concerned but to admit of its bemg 
ttnjidered for the next quarterly distnbation, it must rwch the 
Commjttee by the 15th ot the month preceding that m which the 
ihstnbution is to be made 

8. Relief from the Fund will normally tahe the form of a montUy 
the amount of which will be determined according to the 
oents of the ease 

10 When, however, the recommending antbonty, after careful 
investigation of a ca«c, considers that a lamp sum is the most suit- 
able form ot reliet, the Committee will be prepared to make a single 
paiTncnl ho lump sum grant will be considered unless special 
reasons are adduced 

11 Relief Irom the Fund will be granted for medical after-care 
and cognate purpoHs sucb as ^ 

ta) Mniiitinanci. and tnatment for tuberculosis, leprosy or 
other di'aavs in Sanatoria ur Asylums 

tb) Stxcinl trt uinuii tor chronic di*eascs or ailments 

(e) Atlrr-can. oi home or in hrMpital , or at a uiidieal institute. 

td) I’niM'nn ol arlvhe at lunbs etc. if ooi admissible from 
public tunits 

(e) I'n'i I n «f .iwetarles dmiuns, rtc^ and nammation by 
qualified liieliral practitK 1 1 r» in connection tbereaith 
12 Relief cnni«l le rlsiiiirl a* a right, anl * U not be granted 
unless tie aijlesiu i» dc'crving aid bis j<ccuiuao eirctinislaneei 
jnrtifj a grant 

n prejiii’iee <« the general ]« arr* Cc nfriTi'd on the 

CommUti-e it i» elin»»lv doelam^ It ai the L. la-ailtee il,all have 
tie fcll..»ilg l^seTt — 
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ff) lo rfgulUe Its own procedure iid m [larticular lo eo-op^ 
Members to the Committee accept the resigTiat on of Members and 
msbp appointirents to an> vacane; in its h dv 

(g) To delegate its powers except powers under sub c’ause i(b* 
and (i) below 

(bl With the approval of His Excellency the Viceroy to alter 
or amend these rnles 

(i) With the approval hf His Excellency the Viceroy to add 
to or alter the objects of the Fund or to transfer the assets of 
the Fund or afly part thereof when the same m the opinion of His 
Excellency the Viceroy are not required for the objects for the 
time being of the Fund to any other person or Association having 
in the op mon of His Excellency the Viceroy, objects likely to 
benefit servicemen 

(j) Generally to do s leh tbings as the Committee may consider 
necessary or expedient tor the purpose of carrying out the object 
of the I^d 


appendix • L" 

A Note on Paujl Sevadarnls 

1 Scvndarnls, Head Sevadarnis and Inspectresses are members of 
the CEO Organisation and function on the following levels— 

Sevadanua On a Village level 

Head Sevadarnis On a Tehsi) level 

Inspectresses On a D S S A B level 

Thev are honorary welfare workers and are paid only out of pocket 
expenses 

2 Dnties of Sevadarnis. — It is the duty of a Sevadarni to do all 
within her power to promote the well hemg nr d to redn«s the com 
plamts of the families of serving men Ws such her duties are 
possible to define specifically hot the following arc amongst the most 
important— 

Complaints — (a) To explain to families (hat they should refer 
^1 complaints to an Ofllcer of the C L O Organisation or the 
p 8 K A B and I*OT to tba spirmc soldier who can d • htOr t'* 
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Postal. — (b) To impress upoa farntbes the need to imte fre- 
*pi*nt and cheerful letters to their semog mcnfolb and to refrain 
from making complaints or retailing depre sipg news 

(c) To advi«e families rt^rdmg the correct way to addre:>3 
tcrvmg soldiers and P W 

(d) To arrange for voluntary reliable letter readers and letter 
Writers to assist Military faonlics to maintain the above corres 
pondence 

ramlly Allotments — (e) To see that Family allotments are 
being nliliEtd bv the allottees and arc KOT misappropriated by 
male relatives 

Propaganda — (t) To spread accurate information regarding 
current ofTairs and to counteract false rumours 

(g) To distribute nar newspapors to those who can read 

Welfare — (h) To sec that the minor children of foldiers arc 
being properly edneoted 

(i) To ece that the marriageable davgliters of soldiers arc not 
Rinn in mnmape to undesirables, hut, as far as i>os«ible, their 
marriages are iiostiKireJ until after the war 

(j) To arrange for the medical treatment of toldiers’ relatire 
wberr neeersary 

CcOBOmlC'— (L) To mfose • apmt of eeonotsy anon,"st the 
memtier* of miiilary families to eneoirage thrift and the pjtrhase 
of Defence haiingt Certifieatea. 

In albtion lo the alwwe a Feralarci isn*t he prepared to 
carry out all duties tsrignej to her t v tie JlrsJ Pesadarm, 

3 Dctlei of Bead BcTidartU— {a) Tojsre efTcrl to all la 
flruetiont i»*ucJ ly ln»j<vtfr»ae». 

(M To ii*it each iNrialtm in their cmi areu at Irait euro a 
taorth 
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(o) To mainlnn a Tocistor, mtli the help of the D R b VP* 
of the mmes of «cmee fnintlies in her area (more partlcnl^irl' Iho’f* 
of Pn'ioners of W'ir) anj to teep the ‘‘ Scrularnit ’’ coneernca ii’ 
formeii •iccordingly 

5 At present the Fnuji Seradarm Schme is oj'cntinc in t’< 
folloTTiDg Districts • — 

ruhJAB V p noMnA\. 

lAhore 
Anintsar 
Sialkot. 

Ourdwpur 
Ouiranwala 
SheiUiiipura 
I yallpur 
afonfgoBjer/ 

MultAH 
JuUundur 
Ifosliiarporc 

MADRAS. 

Madras MaNUar 

Salem ' uagApatam. 

Coimbatoro Guntur 

Xorlb Arcot Tawt Godavari 

Titinov elley Chiltoor 

iiladuni 

Rnmnad 

Tricliinopoly 

Tanjoro 

Extension of the scheme to other DJstiicts u under consMiritioo 


APPENDIX “2” 

Copies of Important I A Ob and A Is (I) concerning Pamlly 
V/cIfare mattcis and certain letters Issued by 0 n Q (1) 

J INDIA ADMY ORDERS 

I A. 0 lC0li2 Special Pension Indian Soldioro Blinded dating 
rxe^ent tVar- 

I icry Indian soldier who is prcrliideil from cnniing his Inelihood 
on account of total of pattiftl blindness caused ns ft result of hi» 
Bcfwcc dunng the present war will he awarded a special pension of 


Fcroiepore 'b’cnit, SafAra. 

Ludhiana. Biah Ratni^iri 

Rohtak Doluhl liahr 

Ili^sar 

Shshiabanpur 

Baati 
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^ 5 p m. llus special pen«ioD mil be Qjnunu»tcred by Ibf Tn'bin 
ciilors’, Soldiers’ and Airmen’s Board on the mi-rits of each 
will lie payable m addition to a disability pension or any olln'r 
pension admissible under the ordinary pension nilei 
2. Officers Commanding depots, etc , ttiU report all meb raM s to 
«e Secretary, Indian Sailors', Soldiers' and Airmen V lioaril, «iip 
ported by a copy of the proee^iUBS of the invaliding medical hoard, 
J^d a copy of letter from the Controller of Military Accounln and 
Pensions, Lahore, shovring that the lilindnc»s of Hie aoldicr has bifTi 
®eccpted as attributable to military ecrvioc In such of thci'e rnuM 
*lierc the blindness is temporary, and the soldier concerned fa to bo 
brought before a rcsoirey medical board, the officer commandini? will 
lornard a copy of the proceedings of such board to the Scintnry, 
i S S &. A U for review of the apceial pension already grantid 
1 . A. 0 870|12 lictters to Prisoners of War. (Amended by Corr. 
List No 32 2, dated 30lh April 1913) ~ 

IMiscry of letters '•.nticn m Urdu, Hindi, etc , to Indian ranVa 
who arc i nsoners of war m Oerman, Italian and Japanese bands Is 
lnuig h'll up lsrau*e of (he di(U<-uK> eapentnetj t,v iIk iv^i i ii 
rntrtiiig (be romirrd eciisi,r*i,ip jt is desirable, therefore, lint 
aufli Ifltirs ab 'ubl, ai lar as jki'sible l*e written in I nglish 

2h Nidv, lUleici IUl'»ttnen\ Itttir So llhc:il \.(1 U (b). dated 
the Jblh Maiili I'MJ, as ameoded by DeVnee Dqartaint (om 
Rrniliin N« ll‘''2t \(l U (b). datesl lie Utb JuU mtC, >l«'i is 
rrpubUslird as an atmesure (•• (bie erd*'r, de|tnts will li deriaVr lie 
tran>lsti‘ n into 1 nglirb <( littirs f<r tie Indisn ranVt in (juestinn 
3 It IS essential also (bat t! e | n' i et < 1 » ar » jnte-r el lli I, 
and tbe ritnp at which tie |riMin<r »s ditiim J i« iri>enb<J cleerly 
on ll e rniib jw* 



(ill) The submission ot petitions and complaints " 

It has been observed that in following these rules it has become a 
common practice for petitioners to repeat their petitions to several 
persons, i e , the Secretarji District Sailors , Soldiers’ and Airmen’s 
Board, tl e Depot' Commissioner of the soldiers’ district, the Civil 
Liaison Officer and even General Headquarters This praetipe only 
leads to duplication of work, complications and delay A case 
should ouly be sent to one addressee unless there are very special 
reasons for doing otherwise 

LAO 1053142 Family Allotments— Indian Military Personnel— 
With a view to obviating complaints relatmg to non receipt, or 
delay in payment, of family allotments from the dependants of 
Indian military personnel serving overseas, it is imperative — 

(a) that record offices, training centres, etc, should ensure 
that complete addresses of the payees giving correct and full name 
of Tillage, post office, tbmn, patti, tcbsil, district, etc , os the case 
may be, and relationship of the allottee are invariably and legibly 
written on the blue money order forms 

(b) that officers commanding units and formations etc , should, 
hoforo proceeding overseas, ensure that the family allotment rolls 
(I A F F 1000) are correctly prepared and that entnes of all 
the necessary particulars as indicated m (a) above are made lu 
the allotment tolls after verLScation from the udividnal maitng 
the allotment The details should not be at vartaace with tho 
particulars given in individuals’ sheet rolls 

2 rntnily allotments are primarily intended for tho benefit of a 
soldier’s family — those Icplly dependant upon him — and the soldier 
should be urged to provide for them, his wife and children ranking 
first in the order of priority, as cases have come to notice where 
allotroenCs have been made jn favour of persona having no claim 
on the soldier’s earnings leaving th© legal dependants m a state of 
serious finaucial difficulty This state of affairs is to bo deprecated 
and commanding officers should, therefore, impress upon individuals 
the ri-si onaibility they bear for the proper maintenance of their 
wncs and children andjor dependants, and endeavour, to induce an 
allotment being made m ihciz favour 

1 A O 1397(42. Welfare.— 

orerr? Commanding units serving will impress upon tbcir men 
Iho rre SSI V of their writing home regularly Sollicrs should also 
bp a«led to male use of Army Form A 2012 (Field Service Post 
Card) which u avoilablo m the matu lauguages of India. 

’’nil addrtssM will always be giTcn oo letters and post cards. 
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I A, 0 2505'42. Desiand fcr Illegal Oratigcatica ty Postnea. 
Coaplalats regarding. — 

Oeaeral eomplamts are made regarding the demand of illegal 
patiSeajiQQ by postmen m eoancction tnth tlie pavment of money 
orders to the families of scmug soldier* 

Officers Con nandmg, Depots, Record OSces, etc, concerned will 
*Mnre that wten forwarding complamts of tins nature, full details 
of the Post OfSce, the date and appronmate time, the names of the 
parties concerned and names of any «itne*sea, are famished to the 
oathonties concerned to facilitate investigation. 

X A. 0 2S58'42 Belief for Indian Soldiers and their Families 
from the U P War Pnrposes Pimd. (Amended by Corngendum 
Ko 57|44) — 

A relief echeme far Indian soldiers and their dependants belong' 
lug tb the U P has been mstitntcd hr His Erccllcne> the Governor 
of the U P Under this scheme relief will be alTorded from the 
D P VTar Purposes Tnnd to — 

(I) Indian soldiers and enrollcil non eombstanfs who are invalided 
out of semes suflermc from di«ea«es whieli were contrasted in 
India, and which hare been held to be not attnhstsble to military 
semes 

(u) Paniiliea of Inlian sellisrs and enrolled n n eomi ntinta 
trhfiae deaths oeeur tn serxics in India tlroogb di«e#«M alieh can 
not be attriboled to rmUtan semes 

Applieationi for relief »»U Iw nads on Amv Form So DD-tO 
(application for a elantaHs rrant) tv the *iailon’ ‘^oMier*' 
Ainren’s Hoard of tie district in tie T P in vbo^e jjn diet on 
rlsimants reside 



PetitioEs submitted by semn"; soldiers will, therefore, m future, 
cither be written m English or i£ written in the vemecubir mil be 
a coniranied by en English translation In either case the English 
version mil be signed bv the Commanding OflScer or Second m 
Con mnnd of the unit m which the petitioner is serving 

Commanding oflieers ore responsible for ensuring that patently 
frivolous or unfounded petitions are not forwarded 
This order supersedes I A 0 1012 of 1041 
I A. 0 S13I4S Correauondence from service personnel to 
prisoners of war — 

1 In future, Briti«h "crviee personnel when writing to prisoner* 
of war m enemy hands will adopt the following procedure — 

{al The envelope contaimng the first letter intended for a 
prisoner of war m enemv hands will be enclosed m an outer cover 
''ldics«ed to Officer Commanding, Prisoner of War Censor Station 
Bombay In this outer cover, senders will enclose a slip on which 
mil be writtin thtir regimcDtal nnrober (other ^onts only) rank, 
name, unit and full address 

(b) On receipt of the first letter. Officer Comaaodine, Prisoner 
cf irar ^a?or Stat/on, /lomliay, vrill eiht a senal namher to the 
sender and will advise him accordingly 

(c) Subsequent letters intended for prisoners of war m enemy 
Lands v ill bo addressed to the prisoner of war coneereed in the 
vsu il manner and senders will give their address on the reverse of 
the envelope as shown below — 

(1) Xumher (i e , number allotted bv 0 0 , P 0 W Censor 

Station, Bombay) 

(2) Bank end name 

(J) CIo P 0 VT Censor Station Boiubiy 

2 Indian service personnel will continue to ob'erve the esisting 
procedure, le, they will give as their address that of a cmhan 
friend or relative 

3 Unit censors wull not stamp letters intended for prisoners of 
war in cnem) hands with unit censor stamps 

(Attention will be drawn to this I A. O m the orders of such 
subordinate formations as art necessary and it mil be re-pnblished 
m unit orders ) 

I A. 0 083U3 Belief for Indian soldiers and non combatants 
(enrolled) and their fmlli-^ from If-W. P. P War purposes Pond 
(/\nf‘m3ed by Coir Ko Ci?[14) — 

A relief seh^mc for Indian Troops and non combatants (enrolled) 
and their dependants belonging to the N W F. P, has been bull 



bM by H E ttc Governor of the If W P P tinder this scheme, 
Will be gneu from the K AV P P War Purposes Fund to — 
(0 Indian soldiers and enwilled non combatants who are in 
ralidod oat of the semce as a result of injuries sustained or dis 
rases contracted in India or outside India and vrhicb have been 
htid to be not attributable to milhary semce 

(u) Families of Indian soldiers and enrolled nda-combatants 
uhosc deaths occur m semce in India or outside India as a result 
cf injury or disease which m not altnbatable to military service 

2. Applications for relief will be jnade on Army Form No PD-40 
(Application for a charitable grant) by the Sailors'. Soldiers’ and 
Airmen’s Board of the District in N W F P in whose jurisdiction 
the claimants reside direct to the Secretary to 11 E the Governor, 

r 1' 

3 In order to en«ure the speedy errant of relief, partienlarlv m 
ea».rs referred to in (n) above, oOcert eotamandintr units, depots 
etc will a* «oon a« tl c\ know of deei«ions that the deaths or dis 
alVn ent « f sold ers is not due to nnlitarv s*mcc intimate the fact 
to tie fiexlrfflr to District Sail rs’ Soldier's and Airmen’a 
Boards, aid to the \« Utant Cmt Liaison OSlrers of the arras eon 
CtnieJ 

(I Tie alioie eonee«iion ts a1«o admissible to Indian perwonnel 
and thrif famil <•« rf tie 11 \al Indian Ssvy and Indian kir Force 

1 A 0 111*115 ranlly AUctmenU— Indian lIlLUrr Peraca 
Bfb (Aim Je.1 Is Corr Ij»t Ni <f. ds‘r\J r h knrn»t lOtT) — 
llcfrrenee I A O 1(V.V“».12. 



I A. 0 1423|4S Translation by Depots of Letters to Imperial 
Prisoners of War — i 

Refence I A. 0 S70142. 

Xhe fo’loinng rules ivill be stntUy observed — 

va) Ko alterations may be made and translations should be as 
IitcriU as possible Censorship is NOT a unit concern but the fiole 
responsibility of Uie Prisoner of War Censor Station 

(b) Translations ivill NOT be made on the back of the ongmal 
letter 

(c) The backs of old Army Forms, etc, toU NOT be used unless 
paper shortage makes this unavoidable, in -which case the greatest 
care will he excrused to ensure that nothing is used which could 
be of apy value to the enemy 

1 A 0 14S8'43 Belief for Indian Soldiers and their Dependant 
belonging to the Pnnjab {Amended by Corr No 59/44) — 

A relief scheme for disabled soldiers and enrolled non combatants 
and ihcir families belongiog lo the Punjab has been instituted by 
H E the Governor of the Punjab Under this schems relief will* 
be given to — 

(i) Indian soldiers and enrolled non combatants and their depend 
ants who are in real distress owing to the fact that they are not 
entitled to relief from Oavemment or other chantable funds 

(u) Cases of hardship arising from delay in settlement of pen 
s)on claims, involving references to the Govemment of India. 

Any assistance given under the echeme wiU be of a temporary 
nature and is designed to support life reasonably and to obviate 
real hardship Relief will not bo given for payment of debts, mar- 
riage of daughters, etc 

Application for relief will be mado to the Civil Liaison Officer of 
the area concerned 

2 The above concession is also admissible to Indian personnel and 
their families of the Royal Indian Navy and Indian Air Force 

LAO 1723143 Submission of complaints regarding payment of 
family allotment money orders 

Petiljons from I 0 Re aemng overseas or in coHcessional areas 
regarding non payment or delay m payment of family allotment 
money orders should bo forwarded to depots or record offices for 
onward transmission to the authontirs intimated in 1 A 0 “lOSSUS 


‘Read LAO 890(44. 



** ttc«e estiililisliinwiti ate in a position to tnow whether money 
Orders have or have not actually been despatched or paid to payees, 
depots, ctc^ before forwarding the petition to the investigating 
sothonty will — 

(i) endorse on it the number and date of the acknowledgment 
•cceipt of the relevant family allotment money order, if it has been 
received back duly signed or with the thumb impression of the 
allottee, or, 

(u) indicate on it the date on which the family allotment money 
order was despatched end state that the ackoowledgment receipt 
has not been received by them 

I A O 2145143 Relative Precedence Civil'MiUtaiy Officers^ 

It is apparent from reports roeeivcd at G H Q (I), that there is 
a lamcnla'ile ignorance on the part of juu*°r oBlecrs, especially 
amongst llin«c ncMlj arriird in tins country, of the status of ofQccrs 
of the eiMl a Iminii«tr'ilion This often tc«uUs In unintentional 
lark of fourtr«\ an 1 rc»ptri for these officers especially as regards 
the corrrrl ncth hU of addressing Hem in correspondence 

The follnning is the order of preeedrnee of CoromusiOBeri, 
Depute Comini-sintirrs Colleetof* \-is « military oClecrs •— > 
Commissiniien of Cud Dmnoni 
Colonel* 

Colleetorr ard DiHnet Msg>*tr«tr* 

Depnlv Cotninisiioner* • " 

Idfut Colonel* 

Cofnmsnding O'neert will ers-re tl »t all janlor o^rer* am fully 
iniitruffe.i jn tl t» matter 

I A. 0 2211 43 r>/llef fer Indlin EelJlrr* and Ken CemVstasta 
(CtmUedl and thr‘r rami’les firm the r.s}rrt*sa VTir Pen.naei 
Pend — 


2 Pre£«rence will be eiven to cases which are waitinfr disposal by 
the ladnn Army Benevolent Fund, or Befcoee Forces Relief Fond^ 
and to those cases nbieb fail br a narrow mai^n to secure the 
necessary nnmber of marks to obtain a giant from those funds 

3 As soon as intmiation js received that the death or disahhty 
of any soldier has been attributed to causes other than nulllary 
service, the unit or depot commander concerned should forward hiS 
recommendation for temporary relief direct to the Secretary, Raj- 
putana Indian Soldiers’ Boaid, Abu, on DD 40 (Application for a 
ebaritable grant), completed as far as possible These recommenda- 
tions uill then be forwarded to State Sailors’, Soldiers' and Airmen’s 
Boards for investigation in the usual manner, and temporarv grants 
Will be made m those cases which in the opinion of the Resident 
for Rajputana, are deserving of immediate relief 

LAO 2387|43 Addressing of Correspondence to Indian Soldiers 
by the FamillesIBependants at Home — 

NnmeroBS oomplaiots have been received regarding non receipt bv 
I 0 Rs particuhrlj those in operational areas, of letters addressed 
to them by their familicsldependanls at home Investigations show 
that in a great number of cases this is due to letter? being incor- 
rectly andlor illegibly addressed by the families 

To remedy this it is suggested that one of the following measures 
be adopted by all units ^itli I 0 Rs on their establishment 

(a) That amall printed slips (gummed if possible), beanng tlfe 
correct postal address of the unit m English and space for entering 
cumber, nnk, name, and BattorylCov in mnnuscript, be supplied to 
the men for enclosing thorn m tbeir letters (Not air mail letter 
cards) to their families, etc. with instructions to the addressees 
that the slips are to be pasted on tbe covers of their replies 

(b) That a rubber stamp be supplied to the franking officer for 

stamping the unit address on all outgoing letters This might be 
so constructed that the Advance Base P 0 number could be altered 
at will For sccuritv reasons it w essential that care be taken that 
the unit address is NOT stamped on the outer cover— or on an open 
card I I 

Any expenditure incnrrt^l in connection with the ahovo measures 
will be met from nnit resources 


I A 0 18144 Training of Blinded Service Men — 

A Bt, Dunstan’a TTo“fcl for Indian War Blinded has been cstab- 
hsbed Bt Dchrs Ban for the benefit of blinded personnel of the 
Derrnee Bervieci .inrlnding units of the Anxilmry Force India 
w^n embodied) whether the WiadnoOT « sttnbatable to military 
semco or NOT. , 
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2. Blinded men who hove not been illepbnr^fd from tlio 

•^7 and who arc considered suitable by the Indian Ut DutiHlnns 
CcEiniittce to rccci\c training, will be. transferred to tlio as 

|‘•rTlD» soldiers and vrill contmne to remain m tlio army for llio llrat 
'Mr months of their training Blinded service men who hnto nl* 
ready been discharged arc in no way debarred from ndinlnsioti (ii 
Dunstan’s Hostel and arc eligible for nil the privitc[’ia enjoyed 
ty non*discharged men with the exception of pay 

3 The mam objects of the eonrac nre explained in the nnnextiro 
to this order which also gives details of the privileges which will ho 
ritended by St Dunstan’s to Iwclmn persoDneJ tindergoing training 
at Dchra Dun 

4 \Yhilst it IS KOT intended to eorapel those who era jn every 
i'a\ opposed to the scheme all pressure short of nctuni eoiiipulsinti 
Will he exerted on men cot yet discharged to attend as If drtnlled 
lor anj other course of training There u no objection to a man 
Li.iiig sent on Icaic to ins siUagc before attending a course 

5 Indian pcrvonnrl undergoing trainin'* at Dchra Dun «iU bo 
entitled to tlio following pnsilrgca — 


(n) Pbv and allowonccs under the mlrs applirnbtc to serving 
soldiers lin the ease of men di«chafgrd) will be continued 

dunng thr Hiwt four month* of training and tlirreafter whatner 
iwiision Is snnrtnncl m «nch psriicular cft»c will l)o drawn Men 
tlrrsdj dischar;*'"*^ "'ll coiiituc to recoup whatever pension they 
are drawing 




nty concerned (nde I A 0 1867[43) and their Amy pay, etc , difl- 
boTsed m accordance with the proeedvre laid down in I A. 0 92143 

8 On admission to a military hospital of a blinded men or any 
case of serious eye disease or injury likely to lead to blindness or 
grave loss of vision, the name and full particulars of the patient 
•will be sent at once by 0 C Hospital to St Dnnstan’s Hostel for 
Indian War Ehnde'd, 54 Rnipnr Road, Debra Dim, U P , 'With 
copies of the letter to A Q Branch, A G 17 G H Q (I), Simla , 
Medical Directorate, G H Q (1), New Delhi and to the Officer 
Commanding Record Office of the indmdnals' unit [This daneels 
Z 26258ID MSS fc), dated 20tb Apnl 1943 ] 

9 As soon as bntients are fit to travel British cases will be sent 
to the British General Hospital, Dehra Dun, and Indian cases to the 
Indian Military Hospital, Dehra Dun 


10 Cases sent to Dehta Dun for training at St Dunstan's Hostel 
for Indian War Blinded will be examined on arrival by the 
Optbalmie Specialist at Base General Hospital Debra Dun They 
should he such that, in his opinion, they ore unable to perform work 
for which eyesight is essential 

11 Medical boards on palfents resident la India will be earned 
out towards the termination of the 4 months traintof* so that dis 
charge from the semce can bo effected in accordance with War Dept 
letter No 2025SID'MS 5c, dated 21st June 1D43 In this conneo 
don attention is drawn to India Amy Order 150142. 


12 Medical boards on patients who are to be evacuated to the 
United Kingdom will be carried out as soon after arrival at Dehra 
Dun as possible After approval, the proceedings will be submitted 
with passage applications to the Medical Directorate, G H Q (I), 
New Dcibii so that the name mnv be noted for a passage without 
delay Such personnel will NOT be eligible for the concessions 
given in para 5 above and the privileges extended by St Dunstan’s 
Tide the annemre. hiit they will receive training whilst awaiting 
renatnation They ivill of course, NOT be discharged m India and 
BO will continue to rwoive pay 

13 Cases diagn63ed while jn hospital as suffenng from hysterical 

vnll be referred for examination and treatment by a 
Psychiatric Specialist They will NOT be trnn"fcrrcd to St 
Dunstan’s 

1 1 All e«i«c<i mentioned sii paragraphs 11 and 12 above will be 
^used appearirg before Standing Mcdieal Review Board, Poona 
”fNJ3— Anncxnrc l3 no* reprodneed . it will bo found in the 
India Army Order ) 





1 A. 0 143144. Pensions — Indian. — 

Reference I A_ 0 1754'>43 All family pension claims, ■whether 
‘“towered attributable or not attnbnlablc to military service, -will, 

® the first instance be sent by local military commanders to the 
^ )1 A d, P , Lahore, with tbeir recommendations Only 'when 
^5 C. IL A i. P has decided that a ease la attnbutable, 'wiU it be 
to the local civil authorities for investigation as to the eli" 
fTiility of the heirs Cases which the C IL A & P. considers not 
*lfnbut8blc, v,ill be sent to 0 H. Q (1) for consideration. 

LAO 182144 blail for Imperial Prisoners of War in Enemy 
Hands — 

All ciMl touring officers and Distnet Sailors’, Soldiers’ & Air- 
men 'h Uinnl* have been asked to cnconrago relatives to write 
iMiirs to Indian pri-oiura of war in enemy bands and to assist and 
adM'o them in tbij matter 


J 111 ordtr to inudiment this proposal it will be necessary for 
civil iffifials and Uutricl bailors’, boldiers’ and Airmen’s Boards 
to bale b»''' ol tiTi'oncrs cotniog from ibcir districts 


3 All trsimrs centres and depots will, tberctere, forward as 
soon as jHi'sible u’'i« oi pnsoom of war by tebsils, showiae the 
names and itdl aadrrss of tbcir iiest*of\in as under*— 

(s) In the ea*e of Entlsb India— 

to A C U 0. eoncenjcd .. .. i 

Jo P S F- A. B. concerned .. .. 2 copies, 

w i,rr. n s s A n 0".. not .jut 2 »r,., »j, t, „,„i 

D. C. er Collrtlor conermrd. 

(li) In the eavf of Indian S^Ules*- 

to C U O eereeiTfd ,, 

. •• •• ~ copies, 

tn ftstes Fs-IoTi’. Felders’ A Airmen’s 

!• lid emeemed .. n 

•• « eop'p* 


Wlrie VO P *k F A It ».'l 

*ill. , 1C H d 11 r r«je »e l*.e v.,., ,, 


en>‘.es will U ,«t to ILe 

^vre erpv t( lie Pchtieal 

- c »1 eec.»errei. 


p1V« 

« 1 


t» l 1* »rVT*>l e»— 1» 11 
if lU vr sa>-»i e— •t. 
' ar * d *r,rt» **a*rs. 

1 42 a ctr*x7ci. 


‘m 'ted ta asy ef tie 

5 la si e 1 snB he 


SI 


ritj concerned (vide I A. 0 1867143) and their Army pay, ett, dl^ 
bnrscd in accordance rrith the procednre laid down in I. A, 0 52143 

8 On admission to a military hospital of a blinded znCs or any 
case of serious eje disease or lojary likely to lead to blindness or 
grave loss of MSion, the nnine and full particulars of the patient 
siill be sent at once by O C Tlocpital to St Dunstan's Hostel for 
Indian War Diinde*d, 54, Rajpiir Road, Pchm Dnn, 17 P, intb 
copies of the letter to A G 'h Rranch, A G 17, O 11 Q (I), Simla ; 
hXedical Directorate, G II Q (I), Vew Delhi, and to the Officer 
Commantling Record Office of the indindnals' unit [This Cancels 
Z.2025S[DUS 5 (c), dated Ithh April 1W3 ] 

9 As soon as Jatients arc 6t to travel British cases vill be sent 
to the British General Ilosmial, Debra Dun, and Indian cases to the 
Indian Military Hospital Debra Dnn 

10 Cases sent to Dch'a Dun for training at St Dnnstan’s Hostel 
for Indian War Blinded will bo ciamined on arrival by the 
Optbalmie Specialist at Base General Hospital. Debra Don They 
should be eiieh that, in bis opinion, the% are nnablo to perfonn work 
for winch cytsight u essential 

11 MedicAl boards on patients resident in India will be earned 
ont towards the termination of the 4 montbs tmininff so that di^ 
eharge from the service can be effected in accordance with War Dept 
letter Ho 2f32oSlD M S -3c, dated 2lst Jnne 1943 In this connec- 
tion attention is drawn to India Army Order 150[42. 

12. Medical boards on patients who are to bo evacuated to the 
United Kingdom will be carried out os soon after arrival at Debra 
Dun as possible After approval, the proceedings will be submitted 
with nassage applications to the Medical Directorate, O H Q (7)' 
New Delhi, so that the name mav be noted for a passage without 
delay Such personnel will NOT be eligible for the concessions 
given in para 5 above and the privileges extended by St Dunetans 
Tide the annemre. but they will receive training whilst awaiting 
repatriation They will, of course, NOT be discharged in India and 
so will continue to receive pay ^ 

13 Cases diagnosed while m hospital as suffering from jiystencal 
blindness will be referred for examination and treatment by a 
Psychiatric Specialist They will NOT be tran^feired to St 
Dnnstan’s 

34 All cases mentioned iii paragraphs 11 and 13 above will be 
excused appearing before Standing Medical Review Board, Poona 

fNJ3 — Annexure is not reproduced . it will bo found m the 
Army Order.) i 
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J C Os and senior N C. Os and presiiTfed over 1*7 
^■e officer All petitions from Indian oth<*r ranlcs are rtammea 
7 EUcli a coQmitteo ^hose TneroVrs erne from tti® same diatriet 
*• the petitioner The coraraitte^ then retommends to the conv 
oaiiLnw ofllecr whether the petition sVnild be forwarded (fieanng 
certificate rcqmrcd by I A 0 171W4T)* or ITOT. 

fn any case disciplinary action ahopnld invariably be taken 
^liliotiers whose petitions are found on investigation not to 
w etnnine 


1. A. 0 23Ci4l Complaints icgardlae Vfelfare VToikers. — 

It 1 betn brcuijht tn roliec that an Incrcasinj* nnnber of eoro- 
t'aint* urc Ijtine foraarde^ by nniU t» eivil and military antbr/Tities 
eonlamui'’ nlUt ili<ns r';** nai Welfan wwker* for rrr'Ttt^tion and( 
or prejudice Uk lorn that these ellet'ations take clearly Inflicate 
tlint *'»«' ii'i'l uiniianltta base aery little idea of the realities of 
the tiluatWn 


3 It »s inninfe-t ihal if a \Ntlfare Worker rarrm out hi* duties 
with iiiti^ntv K vill, inrtieuUrly m »o far as invis'i-nlKni* abmii 
lean or ili«rlar(.*e on ei loratc rroond* nre foricrriied, bn 
tnimJ t(i inruf c<*ii'ider»lle mmity -jj, , ,„rnity will frrbably 
tail; the fonn of f®l*e laport* a^am't bin In ihn rrnneetiori jt 
IS strnifir It that tie sfl't mj niy .f ro^i nt-rt* rrcni,fi jf, 

tin ino't a SJe and S'*'" 1» »"0't h' o »-> »/»ne )r> mind 
tiat npniMfc t'tili'fia affir- 

ir- at 1 ) ^ S' A r.\‘ner» “r, fount <n InteM.trMi^m to 

ri.i*idea. fid', or finibni' (Tl f hair e.fi nitrd 
r\t.rn<»ced I A. ifTierr* attarbrt to t>r C Omnirati'int 



I A. 0 102|li PctUIona— Indian Ranks, — 

Tbe munber of petitions sabmittcd by Indian ranks concerning 
fomily nflnirs continues to increase and there is ft real danger that 
the T\hok machinery for inrcshgatinf; these petitions may become 
clogged nnd break down completely In addition, there is an 
increasing tendency NOT to accept the rcsnlt of a petition but to 
submit another petition protesting against the decision given on 
the first one 


2 It appears that the sepoy in general is in danger of becoming 
petition minded nnd is talung to rcprc-'cntmg through his tern 
nanding ofllccr matters which could bo more easily and cipedi 


tiouslj settled by tlio family putting the case direct to the local 
civil ofiicials, District Sailors', Soldiers* L Airmen’s Board or a 


welfare worker The Sailors’, Soldiers* t. \irmcn's Board and 
Civil Liaison Organirations exist to eicuro the welfare of soldiers 
and their famil es in their civil capacity and the ideal is that com 
plaints should bo represented direct by the relatives of soldiers to 
officers of these org'inizations Petitions sent from units arc m 
any case b-i«cA only upon information supplied by these relatives 
3 Dmt commanders can help to reduce the present spate of 
iictitioDS b) instilling coohdcncc into their men that tho District 
hailois' Soldiers* and Airmens Board and Civil Liaison Organira 
Imn arc watchmg llio legitimate interests of their families Thty 
« .n«ld be pirsuadtd to advise their relatives to adopt the “ direct 
nnnroacli ' method -iggestcd above It can be emphasised that 
lia'= 1“ 'tame ot bcui; qmcUj ana satis 
Sorily ecltlatl "'P"* >» this mj than if they 

throu^-h roundabout channels to arrive eventually at the 
V of a pile of outstanding petitions m some office An added 
1 of u-inp* this method le that the morale of the serving 

^oldi« undermined by the constant receipt of news of 

SmeAic troubles i 

A Tn Bddition, it IS most desirable that every effort be made to 
, false and frivolous complaints at the outset Every 

ebminaie jglayg the investigation of a genuine one 

Indian Army officers of the Cml Liaison Organization 
Eiper ecew interests of the Indian other rank at heart, esti 
^lio have in petitions arriving at District Sailors’, 

mat® that I f,om foi ga 

Soldiers /virtno or false 


tion t' 

rpn help commanding officers 
To help I- ^ ^ 


and tne * been 

Sdered to be » 
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c=:=*IirT sbcsu > m. w s '*'• ^ v\ . a-'-I 

c»^-i.3. ~ . t- t? •«b* e-J. btf 'fc-ar^-N* s. ti-s » i^v ^ ss - i i’v. 
f ^r y a j-—i. 

~ w_I tv* *l-a»3 t I V O j i>v vi s- 

f U a*\» S«v*vs4*^ »— J ViU. tv Ois' 

vz 6i.: 

1. A. O. S^AL ■\7e!Xajt OiicenL— 

Tears br ivjra?E*3l p'bc^'Sk a'v »a»S.'i vJ u ^rvav Uvoa \'b' Jv 
c-'^a are ree-ii tej fv - pa'^wi'S i.yi Lia uta ai v U U\h mSK t\' 
nea la their Tllla^^'3 la Ihv i-.ter\<t» vi ia mV, »i>b*s.vt |> lbii.\ til 
lOTicir «cn<i tJPis. 

(a) The 0 C-, i.i»t cvievr^fvj w>U sibmt ait U’ 

saactioj to the Weiaxxa cv uiatuht, v»h» will »aH»i\ him^U tSAt 
the to~r u i!e irabV m the iuttt\>ts of iuoTaUv Ui u 

Rxll be aeeicij anusl bv a »Vta»l»sl tour jm'^ruiuui au I a mti 
fieate (^ijraeJ In tie 0 C ) that thu ttunu^ ii'lur u paj^alV 
of onder*t3rih«|j, an I mihuiff hu>»ilt uu«l«r»tp\l >«, the hi^HA},o 
cf the area eoNiml Ij tin tiur im^rmnu 

(b) Ou eomi>letun of (he tiur, (ho <ftU<r wtU aulmit a iKIaiI d 
tour PijPTt through his (> 0 t» ih I I (irva loiuimul r 

(e) A quartirlr returu rimuj* full lUtaiU of t uira iirrtcd lut 
mil be submitlisl bj bdi I»r\a lUwmanUrs tbrjinh lut UH'*luti 
formations to rtich U II ii {!). ni Jnt Ma\, Ist Aiijiut, Ul Vu\ 
ember and Ist Icbnnri, lo, ti o rtjHrt tor the qimrtir ttuliiuf 
SUt March lOU is required to t*o awliullUd In 3at Mas lOlt 

(d) For the purposes of frnstUmp and dailj' albuHluo*, tie 
oCBccr carrjiti" out (ho tour will It* {.ostnied by the tioiuinl rulta 
m Passsgo lltculationa, India, vido I)« foiioo IKinrtuunt lotler No 
7S24!)!AU 17 (e) (ii), dated the .list Jau lUil 

I A, 0 283|11 Indian BoMlora (WUgatlon) Act 1025— Vre 

emption Salts — rcrlod of Limitation— • 

1 Under Indian law them la a saliinllu right ml'yod in r*r(aln 
circiinistanccs by Indian sltlapprs, Innwii na a “ rl},hl nf pioenip 
tiou ' The cfTtct of envli a rirht is tiint hofiro ponii jartiflnlar 
plot of land is aold to a thirl |ar(y, (he parEou Imvii'it lha right 
must first be Riven an opj orlmilty of lu)lng It 

Such a right cun ho mated by agrei nient, hut usually the law 
recognises such a right in favour of eobhaiors, noiglil nii'e, rria 
tions and landlords, without s} eeial agreement 

2. Very often, however, sales of such land are c/lLelcti, some 

by ceeicJest and ecmetiinea ilellbemtely, wUlioiit Ihe persoB 
thu right of first refusal, being given an opportunity tfi 



buv tLe land If this hap)iei s he cau take legal procccdmga to 
ha\e the aale Ut the piirchaa i aet aside bj ti court of law Such 
proceedings are knuivn as ‘ | re etuption autts 


Vt the present tiue all Indian lanks set great store b; the 
Indian Soldiers (Litigation) Act, uhich protects their legal in- 
terests 111 inanv wajs It is, howe\e important that it should ba 
ciplamcd to all V C Os and I 0 Us that m spite of the Indian 
Soldiers' (Litigation) \et a soldier wishing to bring a preemption 
snit mast still do so within ONE TEAIl from the date the pur 
chaser takes possession of the land e%en though the soldier may 
be serving overseas or under '‘special conditions" — eg, on Held 
service If be does not do so, be will lo«e his right to buy the land- 

4 Any V C O or I 0 R having i»uth u right of pre-emption, 
and who wuhes to commence legal proceedings, but who is unable 
to attend the court personally, sbonld authorise some fnend or 
relative to act for him by giving a power of attorney in the form 
given in R A I , Rule 371, which is ejempt from court fees 

5 Os C units will ensure that the above information is brought 
to the notice of all Indian lanks and carefully explained to them. 

1 A. 0 360144 Abdoctlon of Indian Soldiers’ Wives— Paatsh- 
ment of Offenders— , 


1 Considerable diiBculty has existed in the past in — 

(a) Preventing Indian soldiers’ wivm going through a cere- 
mony of mamage with aoolber man, often under compulsion, 

(b) la punishing persons guilty of committing adultcrr with, or 
abducting Indian soldiers' wives , 

especially where the soldier concerned was serving overscfia or j[a an 
operational area. 

Although such acts are cnminal offenw under the Indian 
Penal Code, the courts were fomerly rasble to try such offences 
except on a complaint filed in the toutt by the husband, or, m the 
latter class of case, by the pei|on having the care of He m dicr- 
wife, who w8« Bomctimes found to be acting m league with lie 
principal offender . * , . 

2. Th.s posilira •'='> CoO. o' Cri=.=i! 

PTOoduro Art, lOU, , 

3 The effect of this Act u ttat it enallM a ao^rt to I'- 

.pcrtfied offeace^ “f " “aV .S^'aa ''' 

1^? ™„”oa £5 .etbomed b, the laeb'^'Ta^! 

hSbud u .•"*« *t.cb p, 


1697 Amr 



87 


biaking a complaint personal)^ and, m roare fallui^ onder (b) and 
(c) of para 4 below, Adhere tor any rtason no compHint has been 
made bj the person liaAin" the enre of the “oldiera wife 
4. The ofIcDces tipccifled and the reteiant &retions of the Indian 
Penal Codt are ns follows — 

(a) Bigam} committed by a wife (Section 404, I P C } 

Kote — Although oinongst Hindus and Mohammedans, & man 

may Ian full) marry more than uuc wife, this does not apply to 
women who are accordingly guilty of bigamy if they marry again 
whilst alreadyi married ibc mdiiidual knowingly marrying sneb 
a woman, wonld be an abettor of her offence 

(b) Adultery committed by a man with a soldier’s wife whom 
he knows or behciPi to be married (Section 407, I P C ) 

(c) Enticing nr taking awa\ or detaining mtb criminal intent 
a soldier’s wife by anj person knowing or having reason to 
believe that «he is married (Section 40S, ] P C ) 

5 Where a soldier lecetves information that bis wife has gone 
through a eeremonv of mamaget with another mas, or that another 
person bas committed sdulteiy witli, or abducted, his wife, and be 
wubea to take action but is unable to do so persoually owing to 
the nature of his service in the Armv, he should inform his com* 
mandmg officer of the circumstances and of the name of the person 
whom be wishes to institute proceedings on his behalf in order that 
proper authority may be fomubed m accordance with Section 4 
of the Act 

6 Os C units will ensure that the above information is brought 
to the notice of all Indian ranks and carefully erplamed to them 

Act Ko XXVm of 1943 

An Act fuithex to amend the Code of Criminal Procedure, 1S98 
WHEREAS it is expedient further to amend the Code of Criminal 
Procedure, 1893 (V of 189S) for the purpose hereinafter appear* 

iog : 

It 13 hereby enacted as follows — 

1 Short title — This Act may be called the Code of Criminal 
Procedure (Second Amendment) Act, 1943 

2 Amendment of section 198, Act V of 1898 — To section 198 of 
the Code of Criminal Procedure, 1898 (V of 1893) (heremafter 
referred to as the said Code), Ue following further proviso shall 
be added, namely — 

“ Provided further that where the husband aggrieved by an 
offence under section 494 of the said Code is serviog m any of HIs 



Uaje'ity’s armed forces nnder conditions which are certified by his 
lommaiidmg ofllcer as pieduding him from obtaining leave of 
inseriPe to enable him lo make a compUmt m person, some other 
JGison authorised bv the husband in accordance with the provisions 
)f sub section (1) of section 199B mai, with the leave of the Coart, 
nake a complaint on his behalf ” 

3 Amendment of Section 199 Act V of 1898— To section 199 of 
;he said Code the folloMng further proviso shall be added, name 


“ Proxided further that where such husband is serving m any 
of Hib Majesty a armed foia-es under conditions which are eerti 
Ced by his Commandmg Ofiiccr as precluding him from obtaining 
leave of absence to enable him to make a complaint in person and 
where for any reason no complaint has been made by a person 
having care of the woman as aforesaid, some other person autho- 
rised by the husband in accordance with the provisions of sub 
section (1) of section 199B may, with the leave of the Court, make 
a complaint on his behalf' 

4 Insertion of new secuon I90B in Act V of 1898— After see- 
tiou ll)9A of the said code, the following section shall be inserted 
m Chapter 5V, namely — 

“ 199B Form of authoriaation' under second proviso to section 
198 or 199 — 

(1) The anthonsation of a huslwnd given to another person to 

make a complaint on his behalf under the second proviso to section 
198 or the second proviso to s«tioii 199 shall be jn writing, shall be 
signed or otherwise attested by the husband, shall contain a state- 
ment to the effect “ mformed of the aiJcgations upon 

which the complaint is to be founded, shall be countersigned by 
the Officer referred to in the Mid provisos, and shall be accompanied 
by a certificate signed by that Officer to the effect that leave of 
absence for the purpose of m^mg a complaint in person cannot for 
the time being be gnnted to the husband 

(2) Any document purporting to ^ such an authoruatioa and 
complying with the provisions of suVsection (1), and any docu 
oent purporting to be a certificate paired by that sub-section 
shall, unless the contrary is proved, be presumed to be genmn-, 
and BhaU be received m evidence 

I A 0 896141 NotiflMtlon of Safe Airival Overseas of r 
ael Despatched from Jaii*.- 

r A. 0 1057142 IS herehv cancrUed and the followm- , 
prwetnre will be ^ 

India to overseas thestres 

(a) In the case of » * pirtiailar 
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I A 0, 793[44 Fomlly Allotments>-IndUQ fiania — 

Reference I. A 0 22G7|43 

1 In addition to rcdncin" family aliotmenta or ehansinff allottees 
where reqnestcd to do so by the aoldier, officers commanding depots, 
training centres, etc, also have to rednee or stop allotments after 
a soldier has been ** tnissing ” for a specified period or has died 

It must be clear, therefore, to all eoncertted that any change in the 
allotment is likely to canse nneasuiess in the mind of the allottee. 

2. In order to prevent nnnecessary fears for the safety of the 
soldiers officers commanding, depots, training centres, etc, most 
ensure that when any change whatsoever is made regarding an allot- 
ment the reasons for the change are immediately sent to the allottee 

1 A 0 859|44. Postal — Oarrlatte of Private X<etterfl to Nepal by 
Iicave Parties of Oaxfcha tTnita aerring overseas and within India. — 

Letters for addressees m Nepalese lemtoty from Gurkha personnel 
of units serving overseas or within India can be earned by parlies 
of these units proceeding on leave to Nepal, provided — 

(i) that auch letters have been eensoied by the appTopn»t® 
Autbonty in the nnit concerned. 

(u) that such letters are for delivery to places within Nepalese 
lamtory, and 

(ill) that m respect of overseas letters they are submitted ^ 
the appropriate officer for examination and approval at the port 
of entry into India and the place of departure from Briti«h India, 
if he so requires 

2 Each person carrying such letters will cany a certificate signed 
ty an officer stating that he is authorised to carry them under the 
terms of this I A 0 

3 I A 0 605[44 is hereby cancelled 

I A 0 899l44 Snbmisslon of Petitions — 

It has been brought to notice that considerable doubt still exists 
regarding the correct channels for sobmission of complaints peti 
tions and enqniries regarding the home affairs of Indian ranks 

2. In the case of residents in Bntish India snch petitions, etc. 
mil be submitted to the Deputy ComnussionerlCoHector of the dis- 
trict (In this connection attention la called to 1 A 0 2145143) 
In the case of residents in Indian States they will be forwarded 
to the C L 0 concerned for disposal and NOT to any State official 
Appendix to L A. 0 1951143 shows which C L O la concerned with 



*hieb State Addresses of offieen of the Civil Liaisoo Officer 
Orgauuat on are published in an Appendix* to this order (this 
8iijer®p<les Appendix \ to I A O 1035143) In exceptional 
C8'e« CTO mil deal al«o with complaints recardinc the affairs 
of re 1 If" t n Br tish Ind a ar d matters of general policy as opposed 
to n 1 1 al e mj lamts should imarabb be referred to them and 

NOT t D Cs ICollrctors 

3 In the inte e ts of simplicity it has been decided that venfiea 
tion of npphcati ns for d charge or Icnyc on compassionate grounds 
and investigat on of fam ly pension claims will also be dealt with jn 
exacth the same way is ordinary petitions and complaints Action 
in such cases will therefore be taken as in para 2 

4 In the case of applieations for leave on extreme compassionate 
grounds the authority competent to grant such leave will be the 
man s command ng officer Extension of leave on extreme compas- 
sioinate grounds may be granted by the T C |Depot|Record Office 
concerned 


6 Where elaunants for family pensions are residents in Indian 
States the C L 0 will take action to have the claims investigated 
Iv the State Officials concerned and on completion will return them 
to the 0 C who initiated the <daun 

6 Complaints regarding payment of family aJIotmeaf money orders 
will be dealt with m accordance with I A 0 1723143 and NOT in 
accordance with para 2 

7 In ALL cases it is essential that full addresses and particulars 
Ic included in the first instance It is partienlarly important that 
enquiries etc regarding Indian soldiers should invariably state 
the name of the man’s father 

I A Os 1114143 1943143 and Annexure « A ” to T A 0 1035143 


are cancelled 

L A. O 979144. Training of Blinded Bervlce Men.— 

^ Attention is drawn to paragraphs 8 9, 10 and 13 of L A 0 18 44 
in which the procedure to he observed when sending blinded semee 
men to the St Dnn'tan’s ITosW for the War Blinded Debra Dun, 
is laid down There have been occasions when the non-ob«ervanee 
of the procedure laid down has resulted in inconvenience to the 
■?t Dunstan’a Staff and also to the men concerned. In future officers 
commanding training centres will see that the procedure as laid 

'^^i"a'V*102i! 44.'* F^I— Tree Issue of m Post Card to each new 

A cinmncd inland po«t eavd will be issued free to each new recrui* 
at a training centre’rrcmits reception camp to enable 
•AJ?— Appendix l^^OT pabluhed herts. Addresses will be 
la Chap^ 
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to communicate his addrc'a fo his next of km It is most important 
that the addrc's comTOunicatod be plainlv and IcRibW sn-ittcn, prtfcr- 
&]j»7 in Block Copitala. 

2 Ihc'e post cards mil be written nnder unit arranpements and, 
in the cases of illiterate men will be written for them 

3 Commanding ofllcers will ensure thst the address furnished is 
correct and t! at the followiop is entered on the post cird with the 
blanks corrcctli filed m — 

“Be assured that vonr welfare will recciro ofilc al care and 
attention If you have anr ecnuino crieTanee you should approach 

tic CiTil Liai'on Oflleor whose address is . I 

.... or the Secretary D'slnet ‘^'ulors', Solders 

Airmen's Board or write to the 

Officer Comraaodiag Depot “ 

4 The post cards will be porebased from the t>ost ofilco out of the 
imprest and a «eparate account will be noictained of the expendi 
ture mcnrreil 

6 The expenditure w debltable to 7 D hlise of the Defence, 
Semces Estimates (authontT— War Department letter No 741601 
Q 12 (a), dated 23 Aug 1943) 

C. I A. 0 ZIS2|43 Ii o&noeUed 

I A O 1096141. losarance Policies — Indian Banks. — 

Cases hare come to light of dilDcoltj experienced by Indian ranks 
in getting their claims settled by insnrance companies 
In order to safeguard th " u . i -.i 

will in future be reported 

units to the Chief CivU L ■ 

Officer (C L 0 ) of the 

located Addresses of C C I> Os and G L Os are given Sn the 
Amnexmo to I A 0 80'll44 

C Os negotiating settlement of claims on behalf of their m<’n 
should not "come to terms' with insurance companies without ob 
tniaing the expert adTice available through C C L Os and C L.Os 

Os C units will arrange for the contents of this order to he ex- 
plained to their men 
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X A 0 1180|44 Petition Oommlttees ~- 

The forraatnn f “ Petit « i Committw* ” to fl9«iist commanding 
officers ti di ti betMeii ccdqii « and false petitions, was sue* 

Rested in 1 A 0 102 44 

2 Those eommittees have I eei foimed m n number of units and have 
been It t mi ental in redueine \'^ e nsiderahU the number of false 
petitions '•ubmittel lr\ T O Rs c neemm'* tbeir home affairs 

3 In future Petition Committees on the lines auegested in I AO 
192144 will be formed in alt maior nnit-» which have Indian ranks 
on their strength and in small units where the numbers of V C Os 
and V C Os and the class composition of the unit permit 

I A 0 1219|4A Welfare — ^Indian Amy — Nominal tolls of taen 
whose accounts are maintained on the war system — 

In order that Di tnct and Slate Sailor^’, Soldiers’ and Airmen’s 
Boards and the Cml Liaison OfTieer Organization may safeguard the 
interests of families of I Rs on active semce and maintim a check 
on the paiTnent of familv illotmcnt mone\ orders Officers Command 
ing dc] otslrecord ofQees will coirp'cte and forward I \ P V 2506 
a« under in respect of oil personnel who are on the nir system of 
aecoontmg whether thev are making familv allotments or not 

(a) In the case of British India to — » 

The A C L 0 eoncemed 2 copies 

•The D 8 S A D concerned 2 copies 

•Where no D S P A II ensta 2 copies will be sent to the D C 
Collector concerned 

(b) In the case of Indian fttates to — 

Tlie C L 0 eoncemed 2 copies 

••Tho S S S A D eoneerned 2 copies 

••Where S S S A Bs do not «ist nil copies will he sent to the 
appropriate C L O who will forward one copy to the political 
anthoTitv and one copv to the slate nfllnal concerned 

Annc-vure to this order gives gntdanee as to the addressing of oflt- 
CPTS foneertied 

(cl In the eas^ of Onrkhss, T A F V will he sent at under *— 
(0 1 eopv to the Reernttirc OFicer for Ourthas Itunrsghat 
(OonVhpur) for Ctnrkhss resident m Westam N>j«l 

(lO 3 copies to the tsssfnni Rsermticg Offleer at fibooin, 
r5nrkh%s reiVnt m Paslem Vrpat Psrjeeling Pistnet (ind 
Kurseong and Kaliapong SoWinsioni), BikVim and B 



(ill) 1 copy to tlie British Mmistw, Nepal, b the case of Qorkhai 

resident m Western Nepal or Eastern Nepal 

When a list containing sereral names is enbculted to any of the 
anthontics mentioned abo%e the inmcs contained in the list will te 
proupcd by tehsils and distnetslstatcs 

2 Where there is a ehanjic m the amount of family allotment, 
copies of the notifleotion to thf» family will he endorsed as in para 1 
above I A F N 2505 m re^peef of Indian ranks who mav proceed 
overseas in the future will NOT he furnished until four day Bub»c 
qnent to tbe known date of sailinjj of the unit or draft for overseas 
On no account will tbe oterseas stations be hown in the case of troops 
overseas 

3 Depots and record ofllecs will ensure that tbe lists arc kept up to 
date 

4 Notification of easnalties will also be famished to the anthontics 
mentioned in para 1, as they occur 

6 Wlien I A F N 2595 is used for less than six names, the nn- 
osed portion of the form will be cut off and u<ed for the subnussios of 
fnrther notniml rolls as a conlmuitioq sheet 

I A Os 1475142 as amended by Comsendum Last No 03 of 25th 
Pec 1913 and 1952143 aro cancelled 

1 A. 0 1225144 Foetal — Addressing of correspondence, pidian 
troops — 

1 Inspite of repeated instructions on the subject, a large number 
of Indian troojs arc not eommanicntin'; their correct postal addresses 
to relatives This accounts for n larpe proportion of their com 
plaints of non receipt of mill from home 

2 The Civil Liaison OlTicer Orpnnwation and Distnct Sailors’. 
Soldiers’ and Ainnen’s Boirds are dmne valuable work, m tbe viUeges 
xn organising free letter wnfers for illitemtc relatives , but tbeir 
efforts are to some evfent heins nullified hv the neglect of units 
to enaiiro that eoHiors inform their relatives of their correct address 
in legible form On recent tonr^i ofTcera have come across relatives 
whose only infonnalion of the addres«e3 of their serving next of km 
has been a jumUe of completely unintelligible words written by the 
soldiers themselves 

3 In tbe interests of morale it is imperative that commanding offl* 
cera adopt one of tlie mensum sn^mested in I A 0 23S7I43 and 
instnict unit censors to ensure that the correct address of the writer 
11 legibly indicated at the bead of all Wtera from. tnduLU soldiers In 
the ease of letters to be despatched in green envelopes men shonld ba 



encouraged to produce their writing paper for atamplng with the nnlt 
address either before the letters are wntten or before they are en- 
closed in the envelopes 

4 W1 en possible envelopes for letters from their relatives with 
the correct unit addre s printed on them, will be distributed to men 
whose correspondence arrives badly addressed Any expenditure in 
curred on this account will be met from unit resources 


5 Ihe correct ».ddro'‘<» of the nn t Cor correspondents in India and 
ontside India will be exhibited prommentl> m the Orderly room and 
published once a week in Part I orders m the form given below 
YOUR CORRECT ADDRESS IS 
For letters from outside India For letters from within India 

No , Rank and Name No Rank and Name 


3l2 Chandab Regt 3l2 Chandab Regt , 

INDIA COMJIAND ejo No 100 Adv B P 0 

6 It has been reported that, in some units clerks (or others) de- 
tailed to write for illiterates the free po«t card sanctioned m I A 0 
2152143* do so in a most slovenly and illegible manner Unit com 
manders will give this matter their personal attention 

7 \nBy Postal Officers will examine incoming mail penodieally 
and M'lt and advise units with a low standard of addressing 


ZAO 1306144 Telegraphic addresses of the oScait of 0 L. 0 
orgaxilzitloa — 

Reference Appendices to I A 0 899 and 1210 of I 044 
The following telegraphic addresses have been registered in res* 
pect of ofTcers of the C L 0 Organization in their respective stations. 
Chief Civil Liai<on Officer — ^"CCLO’ 

CimI Liaison Officer — ^'CLO" 

A8«istaiit Civil Lisivn Officer — * ACLO ” 

It IS necessary in each case to follow the prroup CCLOICLO|ACLO 
by the name of the town in which the office of the officer concerned 
IS located For csample the tclecrsphie address of the CLO Rajpn 
tana and Aimer Merwara is CLO Ajmer’’ Addresses of all offi 
eers of the C I D Organization will be found in the appendices to 
the I A Os quoted above 

2 Telegraphic addresses bare NOT been registered in respect of 
the following \ C L Os who «re located in the same office as t 
C L Os — 

Assistant Civil Liaison 0"’eer N VT F P . Peshawar 


■Bead*! AO 1021144”. 
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Assistant Cml Liaison OBkCT, Eawatpindi Ares, Clo ITfsd* 
quarters, Kiwalpintli District, Rawalpinth 
Assistant Cml Liaison Officer* Jjahorc Area, 23, Davis, Lahore 
Assistant Cml Li&ison Officer Jullundar Area Clo the C L 0 » 
Jullundar-vVmhaln, Delhi i\rfn Jnllundar 
AssLstant Civil Liai«on Officer, Dombnr Area, Climo Road. 
Poona 

Assistant Civil Liaison Officer Northern llitlns Area, Corniralli* 
Barracks Danralore 

Assistant Cml Liaison Oflleer ‘Southern Madras Area, Cornwallis 
Btmeks, Banfjaloro 

Assistant Cml Liaison Officer, Rajpatnna and Ajmer 'Minrara. 
Ajmer 

TelejjTflma for thorn should t»c addressed to their C L Os 

I A 0 1307|4t Wclfare—Indlan Amy— Neilficatija of Joeo 
iovalided from tte eetnee or discharged on atcount of woonds-^ 
1 In order to safejtuard the interest of men of the above categorci 
after return to their homes officers commanding depots and record 
offices (ofBcers commandmz units m the ca*e of uoits on the pi.acc 
system of pay and accounting) mil forward iminedittely on disonorge 
the particulars given in pan 2 m respect of all Y C Os , I 0 Its > 
and non combatants (ciironed) e© <li«ehai)i»d to the sntbonties shown 
below — 

(a) In the case of British India to — 

The A C L 0 eoncemed 2 copip® 

*The D S S A B concerned 2 copies 

The Directorate of Re*etflenjent, 0 H Q (I) 

Simla 1 copy 

•Where no D S S A B existg 2 copies will be sent to the D C 
or Collector concerned 


(b) In the case of Indian States to — 

The CLO eoneerned 2 copies 

tThe State S S A B coneoioed 2 copies 

The Directorate of Itesetllenient, Q B Q (I) 

Simla 1 copy 

iWhere no S ^ A R exist all copies will be sent to the appro 
priatc CLO who will forward one copy to the Political Authority 
and one copy to the State Official concerned 
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3 This Instruction has effect from those payments \\hich would 
nonnnllj be made to families on the Ut December 1D}J 

A I. (I) 15|44 Temporary increases is the Pensions of Indian 
Military Pensioners — 

bervice, disability and family pensions (meludin^ eliildreii’s 
allowances) in respect of V C Os > I 0 Ks , etc that bare been or 
may be sanctioned ei gratia or under the mies m Chapter VII of 
the Pension Regulations for the Army m India Part II, will be m 
creased at the following scale — 

Increases 

(i) For pen'ions not exceeding 

K8 20pjn .. Hs3pm 

(ii) For pensions exceeding Rs 20 

p m but not exceeding Rs 40 p m Rs 4 p m. 

(lu) For pensions exceeding Rs 40 
p m bat not exceeding Bs 44 p m An amount which 

bring the pension up to 

W ^ Rs 44 p in. 

2. These increases will hare effect from the I«t ^ 0 Tefflber, 1943, 
le on the pensions dne m December 1043, and will be in operation 
for one year 

Note 1 — Children’s allowances are regarded as port of faffily 
pension and do not separately earn any increases under the above 
rule I 

Note 2 — These increases will not apply in cases of service pen 
aioners re employed during the present emergency for so long as 
they remain re-employed 

A 1 (I) 43|44 Pensions — Entitlement Rnlea for Disability and 
Family Fensiona, Children’s Allowances and Death Gratnlties in 
respect of I. C Os V 0 Oa , Indian Other Bonks and Bon- 
Combatants etc., during the present war — 

Viith effect from the 3rd September 1930 and for the duration 
of the present war, the following paragraphs will, m supersession 
of all previous orders on the subject, govern the question of entitle- 
ment to disabibty or family pensions, etc, in respect of L i"* 
Y C Os Indian other ranks and non combatants, etc , of the I. A. 
who in the matter of such pensoa are governed by mililaiy 
All ’claims accepte4 thereunder wiU receive payment with ene«s 
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ICtli 1*^5 or lTv.*a Ml ‘wip^ tl\»\ ftt tlw> 

whsciieTi” Is later 

i »,1) DisiWeiaewt I'r iKath hall l«e aeeei tf\l as i\«e ti» war $er\tfe' 

n Is eertitie\l that ■ — 

a) the ihsabliKKiit \ tine U» t ww«ml. nynrN or *l«sease whteh— 
U) IS attrihulnbU to war str\i«* . or 

(u) eji t*,d btton or arose Junnj: war i>i.r\kee a«>l haa Writ 
Si- retaanis apiiraratid tberebv 
Vb) tbi death was due to or bastewed V»\ — 

(i) a wouud, lujur) or di ea e whieb was attiibutable to tvnr 
eemce , or 

(ii) the aggravatiou by war «cmce o£ a wound, mjur> or disias* 
which exi<ted before or aro«e doriojj war sirtiee 


(2) In no case shall there be an onus tit nuy cKiniaut to proto 
til tulfiliueot of the conditions stt out in clause (1) and the beucQt 
of any reasouabte doubt shall be Risen to (he clsimaut 

^3) Where au lujucj or disease which Une Kd to dweliargo ot 
death duneg war scmcc was uot noted iii a medtcttl report tnnile 
on the indiMdual on the commencement of hie war eerMCf, a eertU 
S ate under clause (1) shall be ciren unless the endeoee shows that 
the conditions set out m that clause are not fulfilled 

(4) Where there is no note m euntempornry vtQeie) records of a 
material fact on which the claim u bascil, other reliable corrobora* 
tiTL eeidcuce of that fact may be aeccptid 
Itj } — “ War seryice " oeans military scrtico dunug the present 
war whether rendered at a peace station or m a field acmes area. 

3. These rules will be applied in accordance with directions which 
will be separately published These directions will be based on the 
drecUons allecting “entitlement'’ coDtaiucd m the ilmlstiy of 
Pensions Manuals, 1939, as amended from tune to tune, incorporat* 
ing the changes embodied in tbe Command Paper published as an 
Appendix to A* I d) ^f and as modified for application 
to suit Indian conditions, 

A. I. (I) 109144. Oonrerance for lelatlena Tisltlag efleer cideu 
and BrlUab and Indian ether ranks daogeroaily ilL— 


Free conveyance will bo granted to not more than tw® persons, 
one of whom onst be a relsUie, u> visit an officer eaiLt or a Ln»uh 
or Indian other rank reported as dangerously ill w a mihUry botpi- 


tal b India. 

’Th* ef«t of conTCVanee to and from the sUHon at wLich tbe pst-ect 
u “ hospilil. !>“<> “f •' ‘t* 

bo pi'Al It* TUitM* Will be entitled to the tame e.iae of ecc 

as the pahenl 
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'3 G H Q (X) LETTERS 

^o B-r4oUy|AG13{b) 
00\TK^3ti,^T Or IVDU 
DEtENCE DEPARTMENT 
(Aiair BiuNcir ) 
Ainila, the Clh August 1041 
To 

llt> Adjutjut G^titral lu India (with ) 0 O ipirt cojiiea) 
SUBJbCT — Issue of addressed enietopei to mxl of km nf Jndun 
officers Vteerotfs commissioned officers and men vho 
are prisoners of soar 
Bit, 

I am diixclcd to conrc) the sanction oC the Go 3 ernor General m 
CoQQciI to tic tree usue oX addressed eRvcIope» to the next of kin 
of Indjn 1 commissioned officers Vicei s ’a couimiasioncd officers and 
men, nbo are pnsouers of nar 

i The standard items in the addresses to be inserted on the euTe 
lopes ina3 be printed loeclly ond the expeodituro inrolrcd in conuec 
t on mth the grant of this conce«s on will le met from the office 
allowance 01 the allotment for contingent and miseellaneons cTp^oses, 
srhieheter may be admi«sible for the Depots Record Offices etc 
t I am, Sir, 

lour most obedient servant, 
Bd M STAGGS. 

Asst Seceetarg (0 the Government of Inisa 


No B|74569l2lA G 13(b) 
OCNCIIAL JLIEADQUARTEB, INDIA 
Apjctokt Oenzoal'b BRAi.cn 

Simla, the 14th August 15*i3 


From 

The Adjutant General in India 
To 


All Training Ccntres|Depots|Records Offices 
Forwarded. _ 

Sd DINA NATH, 

V . Xor AdjMtaot Geoer^ w 1*4^ 
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No Bi7456913lAG13(b) 
QLNFRAl. HEADQUARTER, INDIA 
Aojotast Gevkrxl's Branch 
Aetff DeVitf tke 18th December 1941 

FVom 

Tho Adjutant G«n«rnl in Iixlia 
To 

Art Tra'nms CeutreslUepotsJRecoid Offices. 

StajKuT — issue rtf orfdnfssed tncelopes to nsart p/ Jfciit of Indnin 
commusioned Pricers, (tcemys commissioned offie^rt end men 
are |j«»pn«rs of «,of 

Reference General He&d<|uanerB No B|74£C9I2|A.QJ3(b), dated 
the 14Ui Aujrust, 1941, on (be abo\o subject 

1 T\ie issue of fr« addressed entelepes w>U, m a ceoenl role 
be limited to tlirro per each next of km of a pnsoper of »«, bnl 
this number may be merea'ed lu special ra»r^ at your diaciHion 
It IS Buccested that yoa issue adnmee supplies on this basis for 3 
inohtbs nt e lime with an explanation Ibsl— 

fnl 3 fn*e addressed Icltem are authorised for radi raonth 

(b) Further issurs of fre* aiklrr^eed mrelnpn^ wiH be made 
DTcry 2 months. 

(c) Fnmte rnrtloprs way reaed over and above the 3 frw 
nddre^st^ enwlopca i«urd for raeb month. 

2. Envt'ope will be printed m awordance vnih paia. 3 «{ the 
enclosed instructions rrsardmc ««araoaipaUaB »ilh pmonert of war 
interned abroaik 

Bd DIVA V 

tor 
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Vo 1392C'PW2 

fil NERAL HEADQUARTER, INDIA 
A»JtTA^T Gexeiul’s Branch, 
Stmla, the Sih April 1944 

Prom 

The Adjutant General in India 
To 

All Officers Commandmg, All Training Centres, Depots and 

Record Offices 

Subject — A«to/Am enrrespondenee with prisoners of war tn 
enemy hands 

1 General — Complaints are frequently being received from 
Indian Prisoners of War that thej do not receive letters from home 
In addition to the lack of letter* there is ample evidence that 
Depots, etc, are not m every ea»e carrying ont the instrnctioDA vitb 
regard to correspondi-nce with oext'of fan At present only » «mnll 
percentage arc writing regularly to Europe and an even smaller 
number to the Par East 

All civil touring officers and District Soldiers Boards bare been 
a<-ked to assist in this matter end shonid be m possession of lists 
of nert of kin in tbeir districts (vide I A 0 No 182144) 

2 The Issne of addressed envelopes —Three addressed envelopes 
may be issued free for the nezt^f fan of prisoners ct ^V^l^ each 
month [vide Defence Department letter No B|745C9[A G 13(b) 
dated tbe Gtb August, 1941] 

3 The translation of letters — A grant of Rupees 15 is sanctioned 
for tbe translation into English of every 200 letters written in 
Indian scripts from tbe families of nest of km of Indian Pnsoner' 
of War (vide I A 0 870j43 and comgendum No 2 List No 32 
of Apnl 1943) 

Instructions regarding tbe translation of leftera are given m 
I A 0 1423|43 

4 The procedure for the transmission of letters from aext-of kin — 
Next of kin should be sent envelopes addressed to the Begimental 
Depots, etc, with the words “ Letters to Prisoners of War” wntteo 
in the top left-hand corner They sliould he iiftructed to send 
letters each month in these envelopes to the Depot for translation 
At the Depot all letters should be translated into Eni^hsh and dcs 
patched post free hr Prisoners of War Mnil in ad<lre«icd envelope 
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(vide para 2) In this way oil letters to Prisoners of War, oth r 
tlnn til c privately in tiated should pass t/iroyih the Kegimental 
Pofots \ le.ister if next of km who are not forwardniij letter 
sli 1 PI am iin«(J sn that the A C L O and D S B concerned 
mav I I ifornied 

5 Method of address — Instmrtiom regarding the method of 
address are cont lined ml VO 1CS4 4J the pamphlet "Matters 
of Interest to Indian Soloicra and their Inmilies and in the 
pampllct Letters to Pn<onen of War and Pivilian Internees in 
Japanese Bands ’ 


Sd n O A PEARSON. Colonel 

for Adiut/tnt General tn India 


Ko 8405914 a 17 (e) (u) 

PIRLCTORATL OF FLFARE & AMENITIES 
A 0 's UftANCU 0 H. Q (1) 
fitmta the tdh Mai/ 1044. 


To 


All Training Ccntrcs|Dei>olslIt<«ord OtSeea. 

ScojeCT — II n»my to Pruonere of TTnr. 


Complaints from P. 'V rrgardiag non rempt of letters firm the t 
relatiTCs continue to jnerea e tn«p»te oi cTerr faeiliiv lirimr provweil 
to enable rrlstircs and fntnds to wrjte to I’n»onert of V\ar It i* 
apparent (hat rrJatnw «Io not mh** them aurol dutv rorard' 
tbcir menfolk, m eaptinty and do not bother to wnte mile«s th v 
have ft grievance to rentdate Fropamnda to enronrarr ai 1 as y\ 
the writing of letters to P W is «m«tanllT being d svn rated .n 
the nUtges by the Civd Lial*» Oirant^atioa and D S B Welfare 
Workers Int tbe response has, »o f«r, been disappoittirg 


o n proposed to make a irorw direct apnmaeh to the pm-of I 
ind To send to each one a letter po eiirg ont the Jitv of 

l.rir‘ m siuritv st brnre to -rtte to tW of Onr rr • - 

p- ire larru d m eormr 


lare^becn le** foricr 


been le** ioni.i . , ,, 

jT.fl ™ '• •" 
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3 It is eufgcsted Ihot these letters which will neocssanlr Lave to 

be translated and transliterated as may be appropriate, be forward 
cd to ncTt of hm wl en the sipplv «t free addres«LQ ciivc'opcs arc 
forwardel m ecconlance with tie in^truciinn’i contnmel in thii 
H Q letter No 1392C|P 2 dated the 6th April 19-4 

4 'lou will please tale the necessary steps to implement the above 
proposal 

8d N a R COATS Colonel, 
for -tdjufant Criirral «n Indirt 


SuRgested draft of a letter to bo sent to the next-of Hn of P W 
Training CintrclDepots 


To 


H £ the CoQunandeMB Chief, who takes a very keen latemt lo 
the affairs of all serving men <wbether they are pr soners of war 
or not) has been gneved to note that many relatives are NOT 
wnUng regularly to their menfolk who are prisoners in enemy 
hands Some relatives say that they never receive letters and 
consequently do NOT see why they should write This is a selfish 
attitude , the enemy sometimes stops Prisoners of War mad in 
order to discourage relatives from writing Do not play the enemy s 
game Write regularly even if you never hear It is up to you to 
orin^ some cheer to those that have been less fortunate than tout 
self Kemeinher tliat you too can help in the war effort by perform 
Ing this Very elementary duty 

The Commander in Chief is watching the situation and hopes that 
os a result of this letter many more letters will be sent to Prisoners 
of War If you have been wnfing regularlv be sure to keep it up 
if yon have NOT been writing show vour loyalty by doing so at 
once All you have to do is to write what you wish (as cheerfully 
fts possible) in any language or script and place your letter in one 
of the enclosed envelopes No stamp is required 

Write at once write regularly 


LastArmy— 23 0 
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THE INDIAN PENAL CODE. 


[cn. X, 


3Ind. Ca.409; 2 C, P. L. R. 73— See 40 C, 849, ^\hcre S2 C. SOeia 
distinguished. If a warrftnt is returned two days prior to the 
date fixed for its return it cannot bo re>issued, and obstruction to 
the execution of suchawarrant illegally re>issued was heldnot to 
be an olTence under this section. S C, W. N 391. But if the 
public servant is voluntarily obstructed m the lawful discharge 
of his duties, mere absence oi mala fides wo\i\d not piotect the 
accused, Weir 1. 134 On the other hand a mere belief in the 
public seriant, that be is acting in the discharge uf bis duties is 
not enough to make obstruction punishable under this section. 

1 C. W. N. 74. When certain bu^loea were attached under a 
defective process of the civil court, their release was held not to 
constitute an offence under this section. 37 C. 122. See also Ratan- 
lal, 8S0, 366 ; 24 C. 320 1 G. W. N. 134 and 26 C. 748 ; 1905 P. R. (Cr.) 
49-1905 P.L.R. 573 = 3 Cr. L.J. 75. See Part II , Ch. in , § 73, pp 213 
to 217 , 22 C. 266; 24 C. 320; 13 B. 166; 12 M. CC.R. 285 = 10 Cr.L. 
J. 269; 12 C.W. N. 96*6 Cr.L. J.393: 6 C. W. N. 120-See Betfi v. 
SUiens, L. R. [1910] 1 K. B. 1 for rather a curious case as to 
what would amount to obstruction. In 1905 P. L, R, 265 = 2 Cr, 
L. J. 242, the aJdiesaee of aregistered article, after taking delivery 
of the same, tore up the postal receipt, and on its being contended 
that this act amounted to obstruction of the postal authorities in 
the discharge of their public functions, by causing delay and loss 
of time m their work, it was held that this was but a remote and 
indirect consequence, and the act was not an olTence under this 
section though it would amount to mischief punishable under sec. 
426, 1. P. C. 


Omission to 
assist public ser- 
vant when bound 
by law to give 
asa istasco. 


187. Whoever, being bound by law lo render or furnish 
assistancetoanypublic servant m the ex- 
ecution of his public duty, intentionally 
omits to give such assistance, shall be 
punished with simple imprisonment for a 
term which may e.xtend to one month, or 
with fine which may extend to two hundred rupees, or 
with both : and if such assistance be demanded of him 
by a public servant legally competent to make such 
demand for thepurposes of executing any process lawfully 
issued by a CouTi oi JuBiice, ox oi ptovenlmg the com- 
mission of an offence, or of suppressing a not or affray, 
or of apprehending a person charged with or guilty of an 
offence, or of having escaped from lawful custody, shall 
be punished with simple imprisonment for a term which 
may extend to six months, or with fine which may' 
extend to five hundred rupees, or with both. 


Notei.VSec as to the word "offence,** s. 40, ante p. 17. 
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As to tbs peisons who ate boand bylaw to assist public servants, 
see Bart II., Oh. III., | 65, at p. 148— as to the scope ol the 
section, see ^6 M 518 (P B ) 

The ass'strnce which a private person is bound to render to a 
public servant in the execntion of his duty must be something 
definite and specific, which in ordinary circumstances the party 
assisted could do for blmaelt. An order by the Magistrate in a 
' ' ■ ■ • .7 ' “ ‘ -t a clue of the case within 

. . . to the Police” w-xs held 

. at if a person required to 

attend or search under a. 1Q3, Ct. P. Code, fails to do so, he may be 
liable under this section P. L B. 408. See also ss. 42, ^7 St 

128, Cr P. Code, as to provisions of iaw which contemplate private 
persons assisting public servants In the absence of any such spect. 
fie provision, a refusal to assist is no ollence 22 B, 769. In 6 C. P. 
L. R. (Cr.) 5, the accused refused to assist a Police Constable m 
buryiny a dead body and even threatened to punish anyone who 
did 80 . Held this act did not tender them liable either under this 
section or section 166 iilven where there is a statutory liability 
to assist, perhaps it is not every set of refusal that is punishable 
under this section. If he was called on to assist not out of any 
re.xsonable necessity but out of spile on tbs part of the pubiio ser- 
vant, with a view to annoy him or it the refusal ts due to some 
physical impossibility or lawful excuse, be may not be liable, 
iiroien, Car & M 314, c>)<rrf<..A. 35 L.3 (U C.)92-L R I. C. C. R 20. 
A refusal to ana»et questions put by a Police officer actinguoder 
See. IfiltCr P, C., is not panisbablo under this section. 23 M. S4I, 
1903 P. R. (Cr.) 27 « 9 Cr. L. J. 105. 

188. Whoever, knowing that, by an order prumalgated 
Di,ob.di.nc. to public set vantlawtully empowered 

an order duly pro- to promulgate sach order, he is dircct- 
muigaied by a gd to abstain fcom a certain act, or to 
pu lie servant certain order with certain pro- 

perty m his possession or under his management, dis- 
obeys, such direction, shall, i[ such disobedience causes 
or tends to cause obstruction, annoyance, or injury, or 
risk ol obstiuclion, annoyance, or injury, to any person 
lawlnlly employed, be punished with simple impiison- 
ment for a term which may extend to one month, or 
with tine which may extend to two hundred rupees, or 
with both . and if such disobedience causes, or tends to 
cause, dangei to human life, health, or safety, or causes, 
• or tends to cause, a riot or affray, shall be punished 
with impi isonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand rnpocs, or with both. 
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THE INDIAN PENAD CODE. 


[CH. X 


Explanation . — It is not necessary that the offender 
should intend to produce barm, or contemplate his dis- 
obedience as likely to produce harm. It is sufficient 
that he knows of the order which he disobeys and that 
his disobedience produces, or is likely to produce, harm. 


lllusiraiion. 

An order is promulgated by a pabito servant latvfull}’ ein- 
powered to protnulgate euoh order, directing that a religious 
procession shall not pass down a certain street. A hnowiogly 
disobeys the order, and thereby causes danger of not A has 
committed the offence defined in the section. 

For commentary, see Part IL, Chapter VI, 1D7— 110. 


189. Whoever holds out any threat of injury to any 
public servant, or to any person in whom 
Threat of injury he believes that public servant to be 
ant* interested, for the purpose of inducing 

that public servant to do any act, or to 
forbear or delay to do any act, connected with the 
exercise of the public functions of such public servant, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years or with 
fine, or with both. 


Notes,— The iojary referred to m the above sections need 
not necesaarilv be an iHegal injary, end that any threat of harm 
which is not the lawful r'*saH of the act itself is prohibited 
For instance, it is perfectly lawful to prosecute a public serviat 
for bribery. But if a suitor were to threaten a Moonsiff \iith 
disclosure of an act of bribery, in order to mfiaence his decision 
in a suit pending before bim, this would be a criminal act. 
If, however, an otBcial were abont to perform an illegal act, 
it wonid not be criminal to threaten that he should be reported 
and held up to the displeasure of his superiors. For this would 
be merely the lawful result of the act which he was committing. 
Vniere the threat is verbal only, U Is material to estiblish the 
precise words that were used, so as to enable the Court to judge 
whether the threat was one of iniury, or only such a threat of 
making a lawful complaint as would he jusUfiahie under the facts 
of the case. 8 A. 330. See also Ratanlal 273 & 330 ; 14 C. W. N. 234. 

190. Whoever holds out any threat of inj'ury to any 
person for the purpose of inducing that 
person to refrain or desist from making 
son to refrain a legal application tor protection against 
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from applying for any injury, to any public servant legally 
PSSaoi ■' empowered as such to give such pro- 
tection or to cause such protection to 
be given, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
or with 6ne, or with both 

Note.— See 8 U. 190, and coicmentary to s 508, Fart II., 
Chapter XIV. 


CHAPTER XT. 

OF FALSE EVIDENCE AND OFFENCES AGAINST 
PUBLIC JUSTICE. 

191 . WnOEVEB, bemg legally bound on an oath, or by 
any express provision of law to state the 
or being bound by law to make a 
declaration upon anv subject, makes any 
statement which is false, and which he either knows or 
believes to be false, oi does not believe to be true, is said 
to give false evidence. 

Explatiaiion 1 —A statement is within the meaning of 
the section, whether it is made verbally or othei wise 

Explanation 2 — A false statement as to the belief of 
the person attesting is withm the meaning of the section, 
and a person may be gndty of giving false evidence by 
stating that he believes a thing which he does not believe, 
as well as by stating that he knows a thing which he 
does not know 


Jlluslratton^. 

(>i) in Biipport of a just claim which B his Against Z for one 
thousand rupees, fklscly sweirs on a trill thit be heard Z admit 
the justice of B's claim \ has ^irea false evidence. 

k, tyuwl wj ira. qaJJi. 'Aa sAiiVts. tteA Va 

believes a cert im signature to be the handwriting cf Z, when ha 
docs not believe it to be the handwritini; o! Z. Here A states that 
which he know s to bo false, and therefore gives false evidsnce. 

(r-) .V, knowing the general character of Z’s handwriting, stUcs 
that ho believes a certain signature to be the haidwriting of Z; 
AingoodUith believing it to be so. Here .Vs statement is 
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merely as to his belief and is true as to his belief, and, therefore, 
although the siguature may not be the handwriting of Z, A has 
not given false evidence. 

(d) A, being bound by an oath to state the truth, states that he 
knows that Z was at a particular place on a particular day, not 
knowing anything upon the subject. A gives false evidence 
whether Z was at the place oa the day aamed or not. 

(e) A, an interpreter or translator, gives or certifies as a true 
interpretation or translation of a statement or document which 
he IS bound by oath to interpret or translate truly, that which is 
not, and which be does not believe to baa true interpretation or 
translation. A has given false evidence. 

Tor commentary on this section, see Part IL, Ch. VII, §§ III — 
115, pp. 351—365. 

192. Whoever causes any circumstances to exist, or 
makes any false entiy id anv book or 
ewdence*^' "^ I'scord, or makes any document contain- 
ing a false statement, intending that 
such ciroumstance, false entry, or false stitemeut may 
appear m evidence in a judicial proceeding, or in a pro- 
ceeding taken by law before a public servant as such, 
OL before an arbitiator, and that such circumstance, false 
entry, or false statement, so appearing m evidence, may 
cause any pexson, who m such proceeding is to form an 
opinion upon tie evidence, to entortaw an erroneous 
opinion touching any point material to the result of such 
proceeding, is said ** to fabricate false evidence.” 


IllmtrattoM 

(a) A puts jewels into a box belonging to Z, with the iotenUon 
that they may he found io that box, and that this circumstance 
may cause Z to be convicted of theft. A has fabricated faiss 
evidence. 


\ (i) A makes s false entry in bis shop-book for the purpose of 

using it as corroborative evideaee ia a Court of Justice A has 
fabricated false evidence. 

(<•) ^ with the intention of cansingZ to ha convicted of a criminal 
conspi^cy, writes a letter io Imitation of Z's handwriting purport- 
ing to bXaddressed to an accomplico in such criminal coa9pif..cy, 
and pots r.be letter in a place which he knows that the officers of 
the Police ^0 likely to search. A has fabricated false evidence, 
Forcomi^ntar on this section, see Part II., Ch. VII, § 117, 
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§§ 191-193.] FALSE EVIDENCE. 

193, Whoever intentionally gives false evidence in 
any stage of a judicial proceeding, or 
fabricates false evidence for the purpose 
of being used in any stage of a judicial 
proceeding, shall be punished with imprisonment of 
either description for a term which may extend to seven 
yeai s, and shall also be liable to fine ; and whoever inten- 
tionally gives or fabricates false evidence in any other 
case, shall be punished with imprisonment of either des- 
cription for a term which may extend to three years, and 
shall also be liable to fine. 

Explanation 1 — A trial before a Court Martial is a 
Judicial Proceeding.* 

Explanation 2 — An investigation directed by law pre- 
liminary to a proceeding before a Court of Justice is a 
stage of a judicial proceeding, though that investigation 
may not take place before a Court of Justice 


HhisIraUiiii. 

A, in an inciuit} before a M.igistrat<» for the purpose of ascertain* 
ing whether Z ought to be committed for trial, makes on oath a 
statement which ho knows to be (.>Ue As this inquiry is a stage 
of a judicial pioceeding, A b.is given (aUe evidence 

Explanation 3 — An investigation diiected by a Court 
of Justice according to law, and conducted under the 
authority of a Comt of .Tiistice, is a stage ot a judicial 
proceeding, though that investigation may not take 
place before a Court of Justice 

lUiiitratton. 

.K, in an inquiry before an of&cer deputed by iv Court of Justice 
to ascertain on the spot the boundaries of land, makes on oath a 
statement whiv.h he koons to be false As thii. inquiry ts a stage 
of a Judicial proceeding, A has given false evidence. 

For comnientiry onthis section, sec Part II , Ch. VII., 119 
and 119, pp. 872—394. 


* The M ords “ or before a Military Court of Request ” formerlv 
contuned m this explanation were repealed by Act XIII of 1839 
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194. Whoever gives or fabricates false evidence, 
intending thereby to cause, or knowing 
it to be likely that he will thereby cause, 
any person to be convicted of an offence 
which IS capital by the law of British 
India or England * shall be punished 
with transportation for life, or with 

rigorous imprisonment for a term which may extend 

If lUBocent per years, and shall also be liable to 

son be thereby fine , and if an innocent person be con- 
eonvjcted and exe- victed aod executed in consequence of 
such false evidence, the person who 
gives such false evidence shall be punished, either with 
death or the punishment hereinbefore described. 

Note.— A roan who, oa the tml of A for murder, states that the 
murder was not committed by A, but that it was committed by B, 
who 13 not 111 custody, has not committed an oEfeace under this seo' 
tion as bis evidence, so given, cannot oeuse any person to be convict* 
ed of a capital offence Be is only punishable under s 198 3 B. L. 
It (A.Cr)3S Again, to render a person liable under this section 
giving false evidence before the committing magistrate is not 
enough, as the natural consequence of the false evidence need be 
nothing graver, than a committal to the Court of Session and not 
necessarily conviction and it must be presumed the accused in- 
tended the natural consequence only ffatanUI 80; 1S8S P. R, 
Mo 32, 190S AX J, llOn The Calcutta High Court took u different 
view in 20 W. R (Cr ) 41. There false statements were roade to the 
Police and it was held this was within the definition m s. 191, I. 
F. C , and if the luteotiOD was to stick to these statements right up 
to the Sessions Court, the offence contemplated by this section 
was made out. 

195. Whoever gives orfabricates false evidence, mtend- 

r fabri thereby to cause, or knowing it to be 

eating^Lue ^evi- likely that he will thereby cause, any per- 
dence w,th intent son to be coavicted of an offence whichby 
to procure conv.c law of British India or England 

punishable with IS not capital, but punishable vvith tran* 
transportation or sportatioD for Jife, Of imprisonment for 
imprisonmeat. ^ term of Seven years or upwards, shall 
be punished as a person convicted of that offence would 
be liable to be punished. 


Giving or fabri- 
cating false evi- 
dence with intent 
to procure convic- 
tion of a capital 
ofience 


* Words in italics were introduced by 3. 149 of the Indian Baihvayg 
Act IX of 1890. 



§§ 194-199.] 


FALSE CERTIFICATES, &C. 


1*23 


IlluUrafton. 

A gives false evidence before a Court of dasttce, intending thereby 
to cause Z to be convicted of a dacoity. The punishment of dacoity 
18 tiansportation for life, or rigorous imprisonment for a term 
which may extend to ten years, with or without fine. A, therefore, la 
liable to such transportation or imprisonment with or without fine. 

Note — AVhere a man burns h's own house and charges another 
with the act, he should be convicted under e. 211, and nob under 
this section. 8 W R (Cr ) 65 See 5 M.W.P.H.C.R. 188 ; 1 A 379 ; 6 M. 
L. T 91; 1912 P. W, R. (Cr ) 17=1912 P. L. R. 431=3 Cr. L. J. 252= 
14 Ind. Caa 604. 

196. Whoever corruptly uses or attempts to use as true 

. or {(enuine evidence any evidence which 

hnown^tobe fars” knows to be false or fabricated, shall 
be punished in the same mannei as it 
he gave or fabricated false evidence. 

For eonaiaenUry on this section, see Part 11., Ch, VII, | 120. 

197. Whoever issuesor signs any ceitificate required by 

law to be given or signed, or relating to 

Igsuing or sign, q( which such ceitificats is by 

cate”^ * ” ***' ' law admissible m evidence, knowing or 
believing that such certi6cate is false m 
any material point, shall be punished m the same manner 
as it be gave false evidence. 

198. Whoever coruiptly uses, or attempts to use, any 

Using as true a Such certific.iteasatcuecertificate.know- 

certificite known mg the Same to be false m any material 
to bo lAhe m h point, shall be punished in the same 
material point ^ r t r i j 

manner as »f he gave false evidence. 

199. Whoever, m any declatalion made or subscribed 

False statemeu him, which declar.ition any Court of 

made m an™do. Justice, or any public servant or other 
ciaratioQ which is person, IS boundot authorized by law to 
receive as evidence of any fact, makes 
any statement which is false, and which 
he either knows or believes, to be false or does not believe 
to be true, touching any point material to the object for 
wliich the declaration is made or used, shall be punished 
m the same manner as if he gave false evidence. 

Tlijssection deals with yoJootirydeclarations while 9. 
ae.il9 w ith compulsory declaratious. See 4 M. H. C. R. 185. 
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200. Whoever corruptly uses or attempts to use as 

ITamg as true siicb deolaiatjon, knowing the 

any such dedar- Same to be false in any material point, 
faiM shall ba punished in the same manner as 

if he gave false evidence. 

Explanation . — A declaration which is inadmissible 
merely upon the ground of some informality, is a declar- 
ation Within the meaning of sections 199 and 200. 

For commentary on ss 197—200, see Part, II., Ch. VII, § 121. 

201. Whoever, knowing or having reason to believe 
that an offence has been committed, 
causes any evidence of the commission 
of that olfenue’io disappear with the 
intention of screening the of/enderfrom 
legal punishment, or nith that intention 
gives any intormation respecting the 
offence which he knot's oi believes to 
be false, shall, if the offence which he 
knows OI believes to liave been com* 
mittcd le punishable wuh death, be 

imprisonment of either description for a 
term which may extend to seven ye.irs, 
and shall also be liable to fine , and if 
theollence is punishable with transporta- 
tion forhfeot with impnsonment which 
may extend to ten years, shall be punished with iinpiison- 
nient of either description for a term winch may extend 
to three yeais and shall also be liable to fine , and if the 

If puiiiahabia punishable with imprisonment 

wi»h ie«a than ten foi" auy term not extending to ten years, 
menl’ shall be punishcd with impri‘'onment of 

the description provided for the offence, 
for a term which may extend to one-fourth part of the 
longest term of the niiprisonment provided for the 
offence, or with fine, or with both. 

Illutlrahon. 

th 

pr 


CausiQg disap- 
ps^ranee of evi- 
dence otan otieuoe 
committed, or 
giving tafee m- 
foimatiOQ touch- 
ing it, to screen 
the oiT'‘ader 

If a eapitul 
offence 

punished with 

n puniabdbJe 
with iransportn- 
tion 
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Note — The scope of the section is limited to acta to which 
69. 193 to 195 do not e'^tend. 1851 P. R, No. 42 Thus instigation of 
the complainant and witnesses m a case to ra-iko false statements 
being covered by s. 193 read with s 109 ought not to be dealt 
with under s 509, nifm, as an attempt to commit an oS’ence under 
this section, Ratanlal, 236. 

202. Whoever, knowing or having reason to believe 
that an otfence has been committed, 
intentionally omits to give any inform- 
ation respecting that offence which he is 
legally bound to give, shall be punished 
with imprisonment of either desciiption 

for a term which may extend to six months, or with fine, 
or with both 

Note.— The offence under this section is hy no means minor to 
the offence dealt with under s. 201, for this section involves as n 
necessary element the legal duty to give information and this is 
DO part of the offence under 8. 201. S Sind L R. 123Bf3 Cr. L. J. IB 
- 13 Ind Caa, 210. This and the next section closely resemble two 
other groups (a), ss. 118 to 120 and (5). ss 176, 177 and 182, while 
this section Is confined to cases where offences have been actually 
committed, Ratanhl 160 ; 4 W. R (Cr.)29 {Vfelr I. IBl and the motive 
of the person omitting to give information or supplying false in< 
formation is immaterial. 1 \V. R. (Cr.) 18; 9 W. R. tCr. Let.) 2. 
The first of the other two groups concern cases where tno fact 
concealed Is a design to commit an offence and the motive for 
concealment is to afford facilities for the commission thereof. The 
latter group is much wider in scope and is not restricted to 
offences committed or a design to commit offences and the motive 
for false information under s. 182 is to mislead a public servant 
and cause him to use his lawful power to the injury or annoyance 
of any person. 

203. Whoever, knowing or having reason to believe 

Giving (aUein- * 

loriBation respect- 
ing n offence com- 

shall be punished with iniprisoniuent of 
either de'icription for a term which may extend to two 
years, or with fine, or with both. 

• Explanation . — In sections 201 and 202 and in this 
section the word “offence” includes any act committed 


* The explanation was added by s. C of Act III ol 1891. 


lutectionalomis- 
siontogive inform- 
ation of an ol 
fence by a person 
bound to inform 



124 


THE INDIAN PBNAI, CODE. 


[CE. XI, 


200. Whoever corruptly uses or attempts to use as 

Using as true declaration, knowing the 

any such decUr. same to be false in any material point, 
fa\*s^ shall be punished in the same manner as 

if he gave false evidence. 

Exjilanaiion. — A declaration which is inadmissible 
meiely upon the ground of some informality, is a declar- 
ation Within the meaning of sections 199 and 200. 

For commentary on ss 197—200, see Part II., Ch. VII, § 121. 

201. Whoever, knowing or having leason to believe 
that an offence has been committed, 
causes any evidence of the commission 
of that offence 'to disappear with the 
intention of screening tiie offender fiom 
legal punishment, or with that intention 
gives any information respecting the 
offence which heknDv\s oi believes to 
be false, shall, if the offence which he 
knows 01 iK'heves to have been com- 
muted is punishable with deatli, be 

imprisonment of either description for a 
term which may extend to seven years, 
and shall also be liable to fine , and if 
theoffence ispunish.iblewith transporta- 
tion for life 01 with imprisonment which 
may extend to ten years, shall be pun’shed w’lth iinpi ison- 
nient of either description for a term winch may extend 
to three years and shall also be liable to fine , and if the 

n runishablo offence is punishable with impnsunraent 
•Ri'Vi less than len for auy leim not extending to ten years, 
^hall be punished with impri'-onment of 
the dcscnption provided for the otfence, 
tor a term which may extend to one-fourth part of the 
longest term of the nnprisoninent provided for the 
offence, or with fine, or with Iwth 

JUumlralion. 

A, knowing that Bhas maidered Z, assists D to hido tho body wth 
the intention of screening B from punishment. A is liable to im- 
prisonment of cither descriptiou lor sovon years, and also to fine. 


Causing disap- 

S jatance of evj. 

ence of an offence 
committed, or 
Rising UUe m- 
formation touch- 
ing It, to screen 
the offender 

If a capital 
offence 

punished W'tth 

ft puuishable 
with vtansportH- 
tion 
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Note —The scope of the section is limited to acts to which 
ss 193 to 195 do not estenA 1831 P, R. No. 42 Thus instigation of 
the complainant and witnesses m a ease to m^ks folso statements 
beins covered by s. 193 read withs. 109 ought not to be dealt 
with under s. 509. as an attempt to commit an ofTenco under 

this section, li^tanlal, 23b, 


202. Whoeter, knowing or having reason to believe 
, that an offence has been committed, 

latentionalomia. ^ ■ ,i , , i 

siontogiveinfonn- 'ntentionally omits to give any mtorm- 
stioo of an of- afion respecting that offence which he is 
legally bound to give, shall be punished 
with imprisonment of either desciiption 
for a term which may extend to six months, or with fine, 
or with both. 


Note —The offence under this section is by no means minor to 
the oi'enro dealt with under a iOl. for tbu section mvolves as a 
Beeessary element the legal duty to give information and this is 
no part of the otfence under a 201 5 Sind L B. 123sl3Cr L.J.18 
»13Ind Cat. 210. This nnd the nest section closely resemble two 
other groups (ci), es 118 to 120 and <//), ss 176. 177 iiud 182, while 
this section IB coiiQned to cases where ofTonces have been actually 
Committed, Ratanbl 160:4 W R (Cr )29 ;Weir I. 181 and the motive 
of the person omitting to give information or supplying false in- 
forraition is iiamatenal 1 W. R. (Cr.) 18; 9 W. R. 'Cr. Let.) 2 . 
The hist of the other two groups concern cases where tno fact 
Concealed is a design to commit an offence and the motive ior 
concealment is to afford facilities for the commiss.on thereof The 
Utter group is much wider in scope and is not restricted to 
offences committed or a design to commit offences and the motive 
for false information under s 182 is to mislead a public servant 
and cause him to use hia lawful power to the injury or annoyance 
of any person. 

203. Whoever, knowing oi having reason to believe 

Giving false in. 

foriBation respect- ' 

ing n offence com- 

■ sbafi be punished with imprisonment of 

either description for a term which may extend to two 
years, oi with fine, or with both. 

* Eiplanahon — In sections 201 and 202 and in this 
section the word “offence" includes any act committed 


* The explanation was added by a 6 of Act 111 of 1S94. 
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at any place out of British India, which, if committed in 
British India, would be punishable nndei any of the 
following sections, namely, 302, 304, 382, 392, 393, 394, 
395, 39(5, 397, 398, 399. 402, 435, 43(5, 449, 450, 457, 
458, 459, and 460 

For commentarj on ss. 201 to 203, see Part II., Ch. VII, § 122 


204. Whoevei secretes, oi destroys, any document 
^ . , which he may be lawfully compelled to 

flocumeut to prc- produce as evidence in a Court of J ustice, 
vent its produc- Or in any proceeding lawfuUv held before 
tioo a» evidence ^ public seiv.ant as such, or obliterates, or 
renders illegible, the whole or any part of such document 
with the intention of preventing the same from being 
produced or used as evidence belore such Court or public 
servant as aforesaid, or after he shall have been lawfully 
summoned or required to produce the same for that pur- 
pose, shall be punished with imprisonment of either des- 
cription for a term which may e.\tend to two years, or 
with fine, or with both 


Notes —This section is only ao aggravated form of the offence 
already dealt with m s. 175 Here the act amouots to 

a suppression of evidence But no question of materiality of the 
erideace destroyed arises Nor is it necessary there should he 
legal proceedings pending Thus a PatiMn was held liable under 
this section for destroying a leaf out of the Begisterof Matitions 
of a I illage, 16S9 F. R No. 2i But tlicde^truction of the rough notes 
designed for the preparation of u fair document is not an offence 
under this section. 14 Bom L. R. 1153 = 1 Bom, Cr C, 234 

Where a p.irty to a suit snatched up a document, which had been 
produced in evidence, and ran away with it, in order to prevent a 
witness referring to it, he was held to have cominitted on offanco 
under this section, and not theft 3 M. 261 So also where a police 
officer destroyed a genome report of the commission of an olTenco, 
and substituted for it a false report. 20 A. 307 

205 Whoever falsely personates another, and in such 
assumed character m.akes any admission 
tion fo' statpiilent. or confe sse. pilgmcnt, or 

posed any net or causesany process tol>e issued, orbecomes 
* bail or security, or does any other act in 
‘ ‘ ' any suit or criminal prosecution, shall be 

punished with imprisonment of either de‘?cription for a 
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torm which may extend to three years, or with fine, or 
with both. 

Notei. Fraudaleut gam or bcneBt to the paity charged is not an 
essential element of this olTence Therefore, a conviction was 
upheld where the 1st prisoner w-iS charged with personating the 
4t]i. and the 4th prisoner was charged with abetting the person- 
atiou by the 1st . the f.aets being, that the4tb, to save himself the 
trouble of laying information before a Magistrate with regard to 
the theft of some bullocks, sent the 1st prisoner to do so, and to 
represent himself as being the 4th 1 M. H. C. R, 430 s see 8 W. R. 
<Cr.) 80: S Bom. L. R. 138 fotioiome 2 B. L. R. (A. Cr.) 25. 

It has been ruled m Bengal that the odence may be committed 
even wheie the prisoner has personated a purely imaginary person, 
llnd, Jur (0.80133, But tho High Court of Madras has declined 
to follow that decision, saying : — 

To constitute the oflence oi false personation under s 20&otthe 
PeoelGode, it is not enough to show thKassuiDptioD oi a fictitious name. 
It must also, we think, appear that the a>->umed name was used as a means 
of falsely representing some other ludtvidual The use of an assumed 
name without more is not an oOence, It only becomes a crime when 
connected by proof with some other set or piece of conduct , and the gist 
of the oSeoco of false personation uuder s 203, we think, is the feigning 
to be another known person The whole language of the seotion clearly 
imports the acting the part of aootber person, ibe actor pretending that 
he Is that pirson " 

“There ate sect lous of the PeailCodi unlsr which Ibc faUe assumption 
o! app34caai.e or character may be an offence, tbougn uo individuil is 
meant to be represented, or only an imaginary person Such are the ss 
110, 170, 171. and 415 but they hire no appUc.vtioii to the pre-<ent case, 
ind the ii-t section is made applicable to persouatioii oi an iintginary 
parson by au express enactment ’*4 H H C. R 18 

206, Whoever fraudulently removes, conceals, trans- 
feis, or delivers to any person any pro- 
perty or any interest therein, intending 
thereby to prevent that property or inte- 
rest therein from being taken as a for- 
feiture, or in satisfaction oi a fine, under 
a sentence which has been pronounced, 
or which he knows to be likely to be 
pronounced, by a Court of Justice or other competent 
autlionty, oi fiom being takei^ m execution ol a decree 
01 Older whicli ha's been made, or which he knows to be 
likely to be made, by a Court of Justice in a civil suit, 
shall be punished with imprisonment of "'ither dei>ciip- 
tion foi a teim xvluch may extend to two yeais, oi with 
fine, or \Mih both 


Fraudulent re- 
moval or conteal- 
meat of property 
to prevent its 
seizure as a for- 
feiture or in execu- 
tion of a decree 
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Note — A suit for rent triej by a Collector is a civil suit and 
removal with intent to prevent execution of the Collector’s decree 
is within the secticn 2 B. L. R (Sh N.j Jalo W. R.(Cr) 46. 
But where the Collector distrained two tents to recover arrears 
of land revenue and entrusted them to the care of the accused, 
the latter’s removal or concealment of the tents distrained 
was held not to be within the section for the reasons (1) the pro- 
perty being already under distraint, the intention of the accused 
was not to prevent its seuure and (2) the intended sale realised 
arrears of land revenue which could not bo Jesenoed us forfeiture 
under a sentence pronounced or likely to be pronounced, 1838 
A. W. N. 237. 


For commentin’ on as 206—208, see Part II., Ch. Vlf, 
§§ 123—125, pp 392—109 


FrsudulentcUim 
to property topre- 
vsut Its seizure 
at a forfeiture or 
in execution o( a 
decree 


207. Wboevei Iraudulently accepts, receives, or 
claims any pioperty or any interest 
therein, knowing that be has no nght 
or rightful claim to such property or 
interest, or practises any deception touch* 
ing any right to any property or any 
interest therein, intending thereby to 
prevent that property or interest therein fiom being 
taken as a foifeiturc, or m satisfaction of a fine under a 
sentence which has been pronounced, or which he knows 
to be likely to be pronounced, by a Court of Justice, or 
other competent authority, or from being taken in execu- 
tion of a decree, or order, which has been made, or 
which he knows to be likely to bo made, by a Court of 
Justice in a civil suit, shall be punished with imprison- 
raent of either description for a term which may extend 
to two years, or with fine, or with both. 


208. Whoever fraudulently causes or suffers a decree 
Foudalenllj.ul- against him at the 

fonng a decraa foe fiuit of any per-on for a sum not due, or 
a sum not due. fora larger Sum than is due to such per- 
son. or for any property, or interest in property, to which 
suc\ person is not entitled, or fraudulently causes or 
suffers a decree, or order, to be executed against him 
after rt has been satisfied, or for anything m respect of 
which \it has been satisfied, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 
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///tKfrdftoti* 

A institutes a suit ag<i(nst Z. Z, knouin? that A is likely to ob« 
tain a decree against him, fraudulently sutfers a judgment to pass 
against him for a larger amount at the suit of B, who has no just 
claim against him, in order that B, either on his own account, or 
for the benefit of Z, ma^ share lu the proceeds of any sale of Z's 
property wh,ch may be made under A's decree Z has committed 
an offence under this section. 

Note. — Where an application for execution is refused, it cannot 
amount to an ottence under this section. The g,st of the ottence 
is not in allowing an eKecution petition to be hied but m causing 
the decree to be ereauted. 23 C. 97J. 

209. Whoever fraudnlently or dishonestly, or with 
D..ho«.iljm.k- mtent to m, ore or annoy any person, 
ing falsa claim in makes fn a Coart of Justice auy claim 
a Counof Justice which he knows to be false, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, and shall also be 
liable to fine. 

Note. — This section is limited to false claims to a Court of 
Justice and not to mere applications to execute decrees piivately 
adjusted m whole or in part. 12 W. B. (Cr.) 37. That pait of the 
claim IS true is no defence 1890, A. W. N.l provided he knew 
the Cither part was faUe 1833 P. R. Ho. 38. But a person c.innot 
be coniicted both for making aftlso claim us well as for false 
verification of his plaint. 1901 A. W. N. 187, Sec Ratanlal 2S, 

210. Whoever fraudulently obtains a decree or order 
Frmautotiy Ob. “gninst any person for a snm not due, 
fsifljBg a decree oi for a larger sum than js due, or for 
for a sum not due any property or interest m property to 
which he is not entitled, or fraudulently causes a decree 
or order to be executed against any peison after it has 
been satisGed, or for anything in lespect of which it has 
been satisfied, or fraudulently suffers oi permits any 
such act to be done m his name, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Note. — The word “ satisfied '’in this section is to be understood in 
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on notice to the judgment-debior, bec&use it appeared that the 
decree had been eatieded out of Court, U not an offence under 
this section. 23 C. 971. The gist of the offence is in getting the 
decree to be ei^ecuted after satisfaction. 12 Vf. R. (Cr.) 37 ; 1683 F, R. 
No. 7; 1902 P. R. (Cr.) 13=1902 P. L. K. 88, In the case of having 
fraudulently obtained a decree the offence is completed the 
moment the decree is obtained. The fact that the decree so 
obtained is still in force and has not been set aside is not a bar 
to a prosecution. 33 G. 193. 


211. Whoever, with intent to cause injury to any 
False charge of institutes oi causes to be institu- 

oBence made with ■ 
intent toinjure. > 

having committe ■ ■ ' 

]ust or lawful ground for such proceedings or charge 
against that person, shall be punished with imprisonment 
of either description fora term which may extend to two 
years, or with fine, or with both ; and if such criminal 
proceeding be instituted on a false charge of an offence 
punishable with death, transpoi tation for life, or imprison- 
ment for seven years or upwards, shall be punishable 
with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to 
fine. 

Toi commentary on this section, eee Part II, Ch VII, § 127. 


212. Whenever an offence has been committed, who- 
ever harbours or conceals a person whom 
knows or has reason to believe to be 
the offender, with the intention of screen- 


ing him from legal punishment, shall, if the offence is 
punishable with death, be punished with 
II n capital oi- jinprisonmcnt of either description for .a 
term whichmay extend to five years, and 
llpunUh.bl....ib l»,l'able to fine; and it tho 

ifsn'rofiation lof offoncc IS pimisiiable with transportation 
life, or with ira- for life, or w'ithimprisonment which may 
pnsonment. extend lo ten years, sliall bo punished 

with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine ; 
and if the offence is punishable with imprisonment which 
may extend to one year and not to ten years, shall bo 
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■punished with imprisonment of the description provided 
for the offence for a term which may extend to one-fourth 
part of the longest term of imprisonment provided for the 
offence, or with fine, or with both. 

" Offence ” in this section includes any act committed 
-at any place out of British India, which, if committed in 
British India, i^'ould be punishable under any of the follow- 
ing sections, namely. 302, 301. 382, 392, 393, 394. 395, 396, 
■397, 393, 399, 102, 435, 436, 419. 450, 457, 458, 459, and 
460 ; and every such act shall, for the purposes of this 
section, be deemed to be punishable as if the accused 
person had been guilty of it in British India. 

Exception — This provision shall not extend to any 
•case m wh'ch the harbour or concealment is by the hus- 
band or wife of the offender. 


Ulu$lralion. 

A, kaoiviQg that t) has committed dacoity, knowiui^ly eoaoeals 
B IQ order to screen him from legal punishment, Hera, as B is 
liable to transportation for life, A is liable to imprisonment of 
■either description for a term not exceeding three years, and is 
also liable to fiae 

Note.— For commentary, sec Part 11, Ch. IV, § 87. The word 
^ otTence’ in this section has to be understood As regards oJeaces 
under specuil or local law as restricted to oiTences punishable under 
such law with imprisonment for a term of 6 raonths or upwards 
whether with or without a fine. See last paragraph m s. 40, supra, 

213. Whoever accepts, or attempts to obtain, or 

Taking gilt, etc., agrees to accept, any gratification for 
to scraen an o£- bimself or any other person, or any 
restitution of property to himself or any 
other person, m consideration of his 
concealing an offence oi of his scieening any person from 
legal punishment foi any offence, or of his not proceeding 
against any person for the purpose of bringm" him to 
legal punishment, shall, if the offence 
fsuce. punishable with death, be punished 

with imprisonment of either description 
for a term which may extend to seven years, and shall 
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also be liable to fine ; anil it the offence is 
...” SSS! punishable with Iransporlationfor life, or 
tion for iifa. or With impri‘M3nment which may extend 
with imprison- Jq ten years, shall be punished with ina- 
priEonment of either description for a 
term which may extend to three years, and shall also be 
liable to fine ; and it the offence is punishable with im- 
prisonment not extending to ten yeais, shall be punished 
With imprisonment of the description provided for the 
offence for a terra which may extend to one-fourth part 
of the longest term of imprisonment provided for the 
offence, or with fine, or with both. 

Note.— For commentary ones. 213, 214, see Fact II., Ch. IV., 
§ 63 Sec the recent case reported m IS Bom. L.H 69l3i2 Bom. Cr, 
C. 101^13 Cr. L J 433 * 20 Ind. Ca. 613, where 14 M 400, 23 C 420 
and other cases discussed at i>|> 206, 267 of P.irt II were con- 
sidered to support the proposition that liability under these seetlous 
would arise only if it is established that nn offence has actually 
been committed 

214, Whoevci gives oi causes, or offers or agrees to 
give or cause, any gratification to any 
reitStloo fl prV- pc«oo, or to restore or cause the restora- 
perty in eoniidet tion of any property to any person, in 
fttioa oi sccssnmg consideration of that peison's concealing 
odoadat. offcnceorof his screening any person 

from legal puni'ihiiient foi any offence, or of his not 
proceeding against any person for the 
fence* ” * purpose of bringing him to legal punish- 

” ment, shall, if the offence is punishable 

with death, be punished with imprisonment of 
description for r. ^ 

If pyntihablj 
with traQ-potu- 

tioi for life, or wi uiui imprisonment which 

With imprison- may extend to ten years, shall be punish- 
od with imprisonment of either de- 
scription for a term which may extend to three years, and 
shall also be liable to fine; and if the offence is punish- 
able with imprisonment not extending to ten years, shall 
be punished with iraprisonraent of the description 
provided for the offence for a term which may extend to 
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■one-fourth part of the longest term of imprisonment 
provided foi the offence, or with fine, or with both. 

Exception — The provisions of sections 213 and 214 do 
not e-itu nd to any case m which the offence may lawfully 
he compounded. 

Hole - The illustrations lotmetly appended to this section have 
hsen repealed by Schedule I of the 1882 Cnin V. C. The 
nhole Un as to corapaauiVng oSeoces is now contained in s. Q45 
■of the 1898 Code 

215. Whoever takes or agrees or consents to take any 
Takmt! «>ft to gtatificatjon under pretence or on ac- 

■hsip to rocoyer count of helping anv person to recover 
stolen ptoperty. my movable property of which he shall 
have been deprived by any offence pun- 
ishable under this Code, shall, unless he uses all means 
in hta power to cause the offender to be apprehended 
and convicted of the offence, be punished with imprison- 
ment of either description for a terra which may extend 
to two years, or with fine, or with both. 

Hote.— For comracotoiy on this section see Fart II, Ch. IV, 

I 89, at p. 271. 23 A. 8i cited at p. 272 was also considered in 

II Cr L. J.72<»91nd.Cs 421. See 1 Bur. 461 

216. tVhenever any person convicted of or charged 

with an offence, being in lawful custody 
Hetboutiug ao offence, escapes from such 

■cBenaer who ha* . . , ^ , • 

esciped irom cas- custody, or Whenever a public servant, m 
tody, or whoja the exercise of the lawful powers of such 
baen^ordeted pubHc servant, orders a certain persoc to 
be apprehended for an offence, whoever, 
knowing of such escape or order for apprehension, 
harbours or conceals that person with the intention of 
preventing him from being apprehended, shall be 
punished m the manner following, that is to say, 
if the offence for which the person was in custody, or is 
.. ■ , , ordered to be apprehended, is punishable 

withdeath.heshaUbepumshedwilhim- 
prisoninentoteitherdescriptionforatenn 
which may extend to seven years, and shall also be liable 
to fine ; if the offence is panishable with traoaportation for 
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life, or imprisonment for ten years, he shall be punished 
with imprisonment of either description 
with for IT ‘oim which may extend to three 

tioa £ot iifa, or years, with or without fine ; and if the 
with impr’soD- offence is punishable with imprisonment 
which may extend to one year and not. 
to ten years, he shall be punished with imprisonment of 
the description provided for the offence for a term which 
may extend to one-fourth part of the longest term of the 
imprisonment provided for such offence, or with fine, or- 
with both 

*' Offence ” m this section includes also any act or 
omission of which a petson is alleged to have been guilty 
out of British India which, if he had been guilty of it in 
British India, would have been punishable as an offence, 
and for which he is, under any law relating to extradition, 
or under the Fugitive Offenders Act. 1881, or otherwise,, 
liable to be apprehended or detained in custody in British 
India ; and every such act or omission shall, for the 
purposes of this section, be deemed to be punishable as if 
the accused person had been guilty of it in British India. 

Exception . — This provision does not extend to the casein 
which the harbour or concealment is by the husband or 
wife of the peisoa to be apprehended 

216A. Whoever, knowing or having reason to believe 
Penalty for bar- persoDs are about to commit or 

bourmg robbers or have recently committed lobbery ordaco- 
ity, harbonis them or any of them, with 
the intention of facilitating the commission of such robbery 
or dacoity or of screening them or any of them from- 
punishment, shall be punished with rigorous imprison- 
ment for a term which may extend to seven years, and 
shall also be liable to fine. 

Explanation . — For the purposes of this section it is 
immaterial whether the robbery or dacoity is intended to 
be committed, or has been committed, withm or without 
British India. 


Excej)tion. — This provision does not extend to the case- 
in which' the harbour is by the husband or wife of the 
offender. \ 
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216B. In sections 212, 216, and 216A, the word 

DeSn.t.oo ot "harbour" includes the supplying a 
••harbour” in seo- person with shelter, food, drink, money, 
^‘°“s2i2,2i6,and clothes, arms, ammunition, or means of 
conveyance, or the assisting a person m 
any way to evade apprehension. 

For commentary on as 216, 216A, see Part II., Oh. TV., § 87, 
at p. 260. 


217. ‘Whoever, being a public servant, knowingly dis- 
Pobiio servant direction of the law as to the 


disobeying a diree- 
tion oi larv witb 
intent to save per- 
son from puniih- 
menl or property 
from {orfeltnre 


way in which he is to conduct himself 
as such public servant, intending thereby 
to save, or knowing it to be likely that 
he will thereby save, any peison from 
legal puDishmeot, or subject him to a 
less punishment than that to which he is liable, or with 
intent to save, or knowing that he is likely thereby to 
save, anv propeity from forfeituie, or any charge, to 
which it 18 liable by law, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years or with fine, or with both. 


Note — Tbe direction of law heie referred to means some express 
statutory provision such os Cr P. C., ss 44, 45, or of some rules 
and regulations having the force of Uw, 1903 A. W N 16 It does 
not extend to the general obligation not to stifle a criminal charge, 
which IS common to all subiects 1M.266. On the other bond, 
it is not necessary to show that the person intended to be saved 
had committed any offence, or was justly liable to punishment. 
The criminality consists not in saving a guilty man from punish- 
ment, but in obstructing the proper course of justice in his case. 
3C 412 = 1 C. L. R. 483, where 20 W.R. (Cr.) 66 is >hUin’jtii,Jtfil See 
B W R. (Cr.) 68 The intention must be to save a person from 
legal punishment, i.e , from judicial sentence and not merely 
departmental punishment— per Pontifev, J , 19 W R (Cr ) 40. 
It 18 immaterial for tbe purpose of this section that the intention to 
save was founded upon a mistaken belief as to the person’s liabil- 
ity to punishment— per Jackson, J , 3 C. 412. Again the intention 
may be to save any person, incfudmg tho public servant himself, 
19 A. 303, ovrrmliTttj 6 A 42 on this point. Where, however, the facts 
found were that an illiterate police patel, on receiving inform ttion 
that two persons had committed rape, prepvied a panebanama 
and arrested the accused and sent them towards the police station, 
but on the waj the parties resolved to drop the m.Uter presumably 
to save the reputation of the.girl, and on their return to the village 
informed the patel of the compromise, and the patel theieupon tore 



136 


THE INDIAN PENAD CODE. 


[CH. XI, 


up the panchduama., his conviction under this section was annulled 
on the ground the knnwierlge or intention reijuisite for a convlc* 
lion under this Bsctton could not be imputed to him, 13 Bam. L. B< 
578 = 2 Bom Cr C 90 = 14 Cr. L. J. 441 = 20 Ind. Ca. 601 

218. Whoever, bemj' a public servant, and being, as 
such public servant, chaiged with the 
preparation of any record or other writ- 
ing, fiaines that record or writing in a 
manner which he knows to be incorrect, 
with intent to cause, or knowing it to 
be hkeW that he wiU thereby cause, 
loss or iD]ury to tlie public or to any 
peison, oi with intent thereby to save, 
or knowing it to be likely that he will therebv save, any 
person from legal punishment, or with intent to save, 
or knowing that he is bkely thereby to save, any pro- 
perty from forfeiture oi other charge to which it is liable 
by law. shall be punished with imprisonment of either 
description for a teim which may extend to three years, 
or with fine, or with both 

Notes.— This sectioo contemplates the wil/u) falsidcatioa of a 
public document with latent to c-mse loss or injury, and this means 
by the document itself or by some transaction with which it la ea< 
sentially connected. The accused must not be con/ioteJ on a re- 
mote and speculative chain of possibilities, Rstanlal 201. This 
Bection may be useful when an attempt to cheat has not proceeded 
beyond the stage of prep.tration Preparation when it has got tu a 
certain stage Is made punishable by this section, as when a public 
servant pieparea false vouchers with a view to get paid sums of 
mouey to which he is not entitled. It is not necessary the iDcariect 
document should be submitted to another person. 1331 P. R. No, 13. 

See the remarks upon this section, ante note to s. 167, and 20 A,, 
307. A man who Intentionally read out false abstracts of papers to 
a person who was preparing a record, m consequence of which the 
latter innocently produced what was a false recoid, was held not 
to have committed an offence under this section, but to be properly 
indictable for abetting such an ofTence 7 N.-W. ?. H, C, R 131, 

The public servant must be one who la bound to prepare the 
record, Weir 1. 197. A public servant who frames a false docu- 
ment, of a character which it was not his duty to prepare, is not 
punishable under this section, S A. 553, hut the words ‘ charged 
with the pieparation’ are not restricted to the narrow meaning of 
‘enjoined by a special provision of law.' It is Buffioienb to show 
that the document was prepared in accordance with a practice, to 
which it was the official duty of the accused to conform. 27 C. 144, 


Public servant 
ftamiug iia incor- 
rect record or 
writing with in- 
tent to save per- 
son from, puauh- 
ment or property 
from forfeiture 



■§ § 217-210] runLic servant making corrupt order. 137 


at 131. It has been held that he is not punishable, if his objeot 
in preparing the false document was tosciecn himself from punish- 
ment, by concealing the fact that he had committed a bicach of 
duty, 6, A. 42, unless the mode in vhich he has framed the false 
document has, and must ha’re been known by him to have, the 
effect of causing injury to the public or to others 8 A, 633, In a 
later case, however, the same Court held that if the act charged 
would tend to sue any person from legal punishment, it was 
equally an offence where the accused intended to save hiinself. 
19 A. 303. Iq 7B.H C R (Cr Ca.)64, aKulkarne sent afalse report 
about an offence committed iu his vdUge Intending to save ths 
real culpnt from punishment and he was held liable under this 
section. See also 21 A. 159, at p. 163 Where certain parsons 
informed the police that tucy had been dacoited, but the police- 
officer to save himself trouble wrote down that his informant was 
not dacoited and to support this \crsioa, destroyed the note-books 
of his beat constables and substituted fresh note-books be was 
adjudged liable under this section ftdll] 2 M. W N 44^12 Cr.L- 
J. 453-11 Ind Ca 799. 

A sub-inspector of police whs charged with having falsely 
reported the absence from duly of one of the ehowkeedars. Part 
of the evidence against him was an entry by the defendant, a 
constable, that the supposed absentee had been present on a 
particular day It was proved that the charge by the sub-mspector 
tvas perfectly true, and that the entrv by the constable was false. 
A comictioD of the constable under tins section was sat aside The 
Court held that the intention to injure the sub-inspector by the 
false entry v/as too remote. That the real intention was to screen 
the chowkeedar, but that the term '‘legal punishment” was not 
intended to apply to a case of this kiod, where, if the chowkeedar 
had been found to be absent, he could only be hned Oy his superior 
in the pohes 19 W R (Cr ) 40. 

219. Whoever, being a public servant, corruptly or 

Public servant maiiciously makes or pionounces m any 
in a jadioul pro- stage of a judicial proceeding, any 
repoit, order, verdict, or decision which 
rsportfetc', which knows to be contiary to law, shall be 
he knows to bj punished with imprisonment of either 
contrary to law description for a teiin which may extend 
'to seven years, oi with fine, oi with both 

Note. — This section must be lead witb s 77 mipra. Knowledge 
that the Older is contrary to law is a question of fact and its existence 
'Or otherwise would depend on the cucuuastances of each case 
(9 B. H, C. R. 346) end malice must be proved and must not be 
presumed and an honest mistake would preclude such knowledge. 
13 K. L. R. 332 » 1 Cr. L J. 146 ; 7 W. R. (Cr.) 3. 



138 THE INDIAN PENAL CODE. [CH. XI, 


A8 to the phraso “ iudicUl proceeding,” see Part II, Ch.VII, § 118.- 

220. Whoever, being in any office which gives him legal 
authority to commit persons for trial or to • 
Oommitmentfor conSnement, or to keep persons in con- 
meat bj a*^peraon fioement, coiTuptly, or maliciously, com- 
haviag authority mits any person for trial or to confine- 
h^°is actiT eon* Hicnt, Or keeps any person in confine- 
trary to law ment, m the exercise of that authority, 
knowing that in so doing he is acting 
contrary to law, shall be punished with imprisonment 
of either description for a term which may extend to-- 
seven yeais, or with fine, or with both. 

Note.— It is only where there hasbeen nn excess, by a Police 
officer, of his legal powers of arrest, that it becomes necessary to 
consider whether he has acted corruptly or maliciously, and with 
tha knowledge that he was acting contrary to law. Where the 

*.1 — V- _ ige, superadded toao 

against the accused, 

P 10B.S03; sesSBom. 


221. Whoever, being a public seivant, legally bound 
as such public servant to apprehend, or to 
Intentional omis* heep in confinement, any person charged 
Sion to apprehend with, or liable to be apprehended for, an* 
a° public V 4 nt intentionally omits to apprehend 

bound by Uw to such peison. Of intentionally suffers such 
apprehend. person to escape, or intentionally aids 

such person m escaping, or attempting 
to escape, from such conOnement, shall be punished 
as follows, that is to say . — 

With iraprisonment of either description for a term- 
which may extend to seven years, with or without fine, 
if the person in confinement, or who ought to have been 
apprehended, was charged with, or liable to be appre- 
hended for, an offence punishable by death ; or 

With imprisonment of either description for a term . 
which may extend to three years, with or without fine, 
if the person m confinement, or who ought to have been . 
apprehended, was charged with, or liable to be appre- 
hended for, an offence punishable with transportation for 
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life, or imprisonment for a teim which may extend to. 
ten years ; or 

With imprisonment of either description for a term 
which may extend to two years, with or without fine, if 
the peison in confinement, or who ought to have been 
apprehended, was charged with, or liable to be appre- 
hended, for an offence punishable with imprisonment for 
a term leas than ten years. 

222. Whoever, being a public servant, legally bound as 
such public servant to apprehend, or to 
keep in confinement, any person under 
sentence of a Comt of Justice for any 
offence or lawfully committed to custody, 
intentionally omits to apprehend such 
person, or intentionally sulfeissuch per- 
son to escape, or intentionally aids such 
person in escaping, or attempting to 
escape, from such confinement, shall be punished as 
follows, that IS to say — 

With transportation tor life, or with impnsonmentof 
either description for a term which may extend to 
fourteen years, with or without fine, if the person m con- 
finement, or who ought to have been apprehended, is 
under sentence of death ; or 

With imprisonment of eithei description for a term 
which may extend to seven years, with or without fine, 
if the person m confinement, or who ought to have been 
apprehended, is subject.by a sentence of a Court of Justice, 
or by virtue of a coinmutation of such sentence, to trans- 
portation for life, or penal servitude for life, or to trans- 
portation, or penal 8eivitade,or imprisonment for a term 
of ten years or upwards ;‘or 

With imprisonment of either description fora term 
which may extend to three years, oi with fine, or with 
both, if the person in confinement, oi who ought to have 
been appiehendod, is subject, by a sentence of a Court of 
Justice, to imprisonment for a teim not exceeding ten 
years, or if the person was lawfully committed to custody,. 


Inteatioa&I omia- 
«ioa to appeshind 
on the part of 
a pnhlic 8<srvaQt 
bound hj law to 
apprebind person 
Under seateneo of 
a Court of Justice 
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As to the phrasn “ indicial proceeding,'* see Part II, Ch.VII, § 118. 

220. Whoever, being in any office which gives him legal 

authority to commit persons for trial or to • 
^ CommitmenUor confinement, or to keep persons in con- 
ment by a'^porao^ri fioement, coimptly, or maliciously, corn- 
having authority mits any person for trial or to confine- 
h^°is aotinq con^ mcnt, or keeps any person in confine- 
trary to law ment, in the exeicise of that authority, 

knowing that jn so doing he is acting 
contrary to law, shall be punished with imprisonment 
of either description for a term which may extend to.- 
seven years, or with fine, or with both. 

Note.— It 13 only where there hasbeen nn excess, by a Police 
officer, of his legal powers of arrest, that it becomes necessary to 
conaidet whether he baa aeted corruptly or maUclously, a'\d with 
the knowledge that he was acting contrary to law. Wliero the 
arrest is legal, theie can be no guilty knowledge, superadded to an 
Illegal act, euch as it is necessary to establish against the accused, 
so as to justify a conviction under this section. 10 B. 503 ; see 3 Bom. 

L R 597. 

221, Whoever, being a public seivant, legally bound 

as such public servant to apprehend, or to 
Intsational omia- beep In confinement, any person charged 
Sion toapprehend with, ot liable to be apprehended foi, an- 
™ pubL oSei'e intentionally omits to apprehend 

bound by Uw to such person, or intentionally suffers Buch 
apprehend. person to escape, or intentionally aids 

such person in escaping, or attempting 
to escape, from such confinement, shall be punished 
as follows, that is to Say — 

With imprisonment of either description for a term- 
which may extend to seven years, with or without fine, 
if the person in confinement, or who ought to have been 
apprehended, was charged with, or liable to be appre- 
hended for, an offence punishable by death ; or 

With imprisonment of either description for a term 
which may extend to three years, with or without fine, 
if the person in confinement, or who ought to have been . 
apprehended, was charged with, or liable to be appre- 
hendedfor, an offence punishable with transpoitation for 
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life, or imprisonment for a term which may extend to 
ten years ; or 

With imprisonment of either description for a term 
which may extend to two years, with or without fine, if 
the person m confinement, or who ought to have been 
apprehended, was charged with, or liable to be appre- 
hended, for an offence punishable with imprisonment for 
3 term Jeos than ten years. 


222, Whoever, being a public servant, legally bound as 
such public servant to apprehend, or to 
keep in confinement, any person under 
sentence of a Court of Justice for any 
offence or lawfully committed to custody, 
intentionally omits to apprehend such 
person, or intentionally supers such per- 
son to escape, or mtentionally aids such 
person in escaping, or attempting to 
escape, from such confinement, shall be punished as 
follows, that IS to say — 

With transportation for hfe, or with impnsonmentof 
either description for a term which- may extend to 
fourteen years, with or without fine, if the person m con- 
finement, or who ought to have been apprehended, is 
under sentence of death ; or 

With imprisonment of either description for a term 
which may extend to seven yeais, with or without fine, 
if the person in confinement, or who ought to have been 
apprehended, is subject, by a sentence of a Court of Justice, 
or by virtue of a commutation of such sentence, to trans- 
portation for lite, or penal servitude for life, or to tians- 
portation, or penal servitude, or imprisonment for a terra 
of ten years or upwards ;*or 

With imprisonment of either descnption for a term 
which may extend to three yeais, or with fine, or with 
both, if the person in confinement, or who ought to have 
been appiehended, is subject, by a sentence of a Court of 
Justice, to imprisonment for a term not exceedin'^ ten 
yeais, orif the person was lawfully committed tocuslody 


Intcational oriib* 
*ion to apprshand 
oa the part of 
* pohlic fcijiNant 
bound by law to 
tpprehaud p't»on 
Under eenteitea of 
<t Court of Ju,tjce 
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Note.— It IS essentiai to pro\e the legal obligation imposed upon 
a public officer, neglect of which is charged agemsthim. For in* 
stance, a Milage watefamaa inthe U. P. is not bound to arrest 
beyond his beat a person who is not a proclaimed offender, nor one 
who has committed certain heinous offences specified in Act XTI 
of 1873, 8. 8, unless such offences were committed in his presence 
3 A, 60 See also 29 A. 377 Where a police officer allowed a 
prisoner to escape from his custody while he was on sentry duty, it 
was held, he was liable under this section and not under Act V of 
1861. 1871 P. R 11 5 1868 P. R. 2 

223. Whoever, being a public servant, legally bound 
as such public servant to keep in con- 
Escape from eon- finement an}' person charged with or 
conTicted o( any offence or lawfully 
public servanti committed tocustody, negligently suffers 
such person to escape from confinement, 
shall be punished with simple imprisonment for a term 
which may e.\tend to two years, or with fine, or with both. 

Notes — 1. This section deals ivitb three classes of persons. The 


«w »ucic cue pvfxju »iiv 19 aiiowuu bu escape, is lu uusiijuy 

for an offence or lias been committed to custody, and not to cases 
where such person has simply been arrested under civil process. 
12 C, 190. Such a case would, hoivever, be met by s. 225A. 

2. Convict warders are public servants within the meaning 
of this section. 7W R. (Cr ) 99;Ratanlal 399 So also a rnKhu 
Bat&nlal 388, but not a village veth, Weir 1. 197 though a talari is a 
public servant within Ibis ssctioQ. Sie 3 21, aupra. 

3 The public servant must be legally bound to keep m 
confinement. A village policeman is nowhere authorised to keep 
in confinement convicted prisoners and he is not liable if ho 
negligently suffers a prisonsr to escape. 1 Bom. L. R, 319. See 1891 
P. R. (Cr ] 20, where the custody was found to be not legal and conse* 
•fluently accused was held innocent. 

4. For purposes of ss. 220-225, confinement is used, at 
synonymous with custody— per Plowdeu, .1 , 89l p. R, Cr. 2 (P.B.)* 
The expression 'escape from eonfinement' is nob limited in applica- 
tion to escape from enclosed space, 1890 P. R. 32 In this last 
* case, the accused happened to be guard of certain ceils in which 
condemned prisoners were confined. The latter made an attempt 
to escape and were discovered crouching on the roof and accused 
were acquitted as they negligentl> suffered an attempt to escape 
-and not a completed escape. 
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5. The negligence of the aeeased must be the proTiraate 
cause of the escape and not merely remotely L.onnected with it. 
Ik L.J. 907-11 Cr.L J 478-7 Ind. Cas. 411. Thus m 1900 P. 
L E (Cr.) 12 a police-ofBcer absented himself from the station 
and during his absence one of the persons detuned m the lock-np 
escaped ;it was held that it cannot ba said that he negligently 
suffered the person to escape, although the otli.er should have 
been at the station under the depirtoieiital rules at thetirasof 
escape. Where the accused marched a prisoner after sunset contrary 
to the direction of magistrate and the person was lescued, uo 
offence was made out under this section as there was no neglect 
of duty. 6 M. L. T. 247 = 10 Cr. L.J 233 See 6 A 129 & 1883 P R. 
(Cr.) 19 for cases really within the section 

6 Where the police of a native state effected an arrest in 
British territory for an offence committed within the state and 
madeo^er the accused to the caslojy of aChoukidii the latter 
could not he held hallo for having suffered the accused to escape, 
neither the original arrest noi the subsequent custody being legal. 
1907 A. W H.94 = SCr. L. J.2t7. See also9 Cc. L, J. 431. 

224. Whoever mtentionally offeis any lesistance, or 
illegal obstruction, to the lawful appre* 

Re-.i.tince or hension of h'mscif for any offenco with 
which he is oliarged. or of which he has 
falapprsheosion been convicted , or escapes, or attempts 
to escape, fiom any custody m which 
he IS lawfully detained for any such otfence, shall be 
punished with iraprisoameot of eithei descuption for a 
teira which may extend to two years, or with fine, or 
with both 

Explanation — The punishment in this section is in 
addition to the punishment for which the person to be 
apprehended, or detained in custody, was liable foi the 
offence with whicli he waschaiged, oi of which he was 
convicted 


Notes — The esc ope which is punishable under this section is escape 
from custody for an offence. Escape from custody under civjl 
process is not punishable, 6 B- H. C. R (Cr. Ca.) 15. Nor escape 
from or resibtonce to apprehension under s. 65 of the Cr. P C., as 
IV person of bad livelihood 7 *••^87. Suen cases would now 

be n 

esca • , •• 

401. ■■■ .,v I ' j 
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-constitute arrest. Weir I. 203. Bird v. Jones, 15 L. J. Q. B. 82. 
But trivial resistance to ualawfal force on the part of an arresting 
officer, such as hand-cuf&ng a person arrested for a bailable offence, 
does not constitute an offence onder this section. 1 L. B R, 173. 

Act IV, of 1867 (defining “offence"), followed by Act XXVII, 
of 1870 (Penal Code Amendment) has cleared -away a good 
many difficuitica which attended these sections, 221 — 225.. It 
extends the meaning of the word “offence" to anything made 
punishable by a special or local law, 3 Jd- H. C. B. App, XI. and 
renders escape from cnetody for default of giving security under 
Chapter XXXVIII of the Ci. P C. punishable with one year's 
imprisonment, or fine, or both (s 225-A, pof/)- The introduction 
of the words " lawfully committed to custody " in s*. 222 and 223 
also meets the case of persons lawfully arrested on suspicion, r.?., 
.under Cr P C , s 55, though not actually charged with any 
specific offence. An arrest of a person by a duly authorised officer 
ts a chaigingi ».e.> an imputation of an alleged offence, though only 
a prinia fatti imputation until the case goes before a magistrate. 
(Rat»nUll28. See 5 W R vCr Ut.) 9 = 1 Wyni. Cite. 26',6 A. 429; 
1883 P. R. 19:RatanUl 293) or lawfully arrested on a charge 

• • ■ • ' ’ R. (Cr.) 45 5 

? • I . : • • B. R. 221- 

, where the 

ested by a 

.private person for an offeote, such as theft not committed m his 
presence. (5 M. 22 ; 27 C. 366 ; 19 M. 310 : 1893 P. R. 12 ; Weir I. 203 ; 
5for when a person had been airested by mistake for another of 
the same name against whom a wariant had been issued because 
he is not detained for »Dy offence 21 C. 337. Dut if the 
detention is lawful and for an offence it is no e.^cuSQ to plead 
that the escape was effected with the consent, connivance or 
neglect of the detaining officer, 1 Russ 5S5 ; IS M. C C. R. Cr. 42 ; 
Weir I. 203; 18 n. 401; see. however, 7 Ind. Cas. 392 = 11 Cr, 
L, J. 477, nor when he is being taken before a magistrate for 
being bound over under g. 109 or s 110, Cr P. C 8 0.331; 

7 A, 67 ; 9 A. 432]; 7 M. H C. R. App. XLI. But whore a private 
person has arrested a thief, caught in the act of eteaimg, his arrest 
continues to be lawful, though he is forwarded to the police station 
in custody of a person who has not witnessed tho offence. 
14 M. 480 ; 29 A. 575=1307 A. W. K. 179=4 A. L. J. 483=6 Gr. L. 3. 10. 
And so it was held when the recused had been appiehended on a 
hue and cry laised as he was runuing away after committing a 
robbery, he was then handed over to the village magistrate, 
from whose custody he escaped The village magistrate was 
authorized under Reg XI of 1816, s. 5, to apprehend all 
persons charged with committing crimes and to forward them 
to the pohee officer. His detention for this purpose was there- 
fore legal. 11 U. 480; 17 M. 103. But simple evading of arrest 
wonld not amount to resistance or illegal obstruction to 
lawful apprehension. Weir I. 203 ; 12 Bur. L.R. 272 = 4 Cr. L. J. 287 ' 



•§§ 224-225] 


RESCUE. 


143 


1891 &. YI. N. 64. Nor \\ou)d U consbtute an offence to sit at the 
'entrance to a house if the person sittint; is entitled to be seated 
there and offers no further resistance to retaking beyoud his 
physical presence at the entrance. Weir 1. 211. 

To sustain a conviction the custody from wb'ch ho escapes must 
be one in which he is iawfuU) detained Thus when a man 
.accused of petty theft was handed over at night to a village nead* 
man and the latter as the safest mode of detaining him pul him in 
stocks and set the tahan and vetti lo watch the offender and when 
the uatchman fell asleep the accused drew cut the pin of the 
stocks and escaped, it was held 'Q Weir I. 193 & (23 A. 283) 

that detention in stocks otherwise than as pnmshment on con* 
Tiction being illegal, the offender was oat lawfully detained sc as 
to make his escape punishable under this section But the mere 
fact that a constable m charge who lawfully detained a prisoner 
fell asleep or became insensible would not determine lawful 
'custody. Weir I. 203. If a police officer arrests without warrant 
a person charged ivith non-iogni/able offence, thu custody is not 
lawful and escape not punishable 21 W. R. (Cr.l 43 ; 1893 A.W.ff. 131 ; 
S L. B. R. 21»10 Cr. L.J. 118 s 2 Ind Cas. 619. 35 C. 361. Ijimilarly 
uheretbo person apprehending has no power to arrest. 1633 P. R. 
*(Cr.) 21. \Yhere the warrant is not lawfully signed, it is no 
offence to escapi from an arrest made thereunder, 1685 P.R, (Cr.) 21, 
See corifrn 5 0. W. N. 447 where the warrant was merely initialed. 
But in order to make the detention lawful, it is not necessary a 
warrant must be shown before the person to be arrested dem tads 
its production 27 C. 320. See further as to cases falling within 
this section IOC. W. N. 237 = 3 Cp. L J 201; Weip] 201; 4 5T H C 
R. 1S2 Where a private person acting within the teims of s 59, 
Cr. F C , makes an arrest and bauds over the accused to a village 
ChotvJiidtrr, the Chowhthu cannot be held to bo a police officer 
Within the terms of s. 59, Cr PC. and escape fiom hii, custody is 
not an offence under this seotiun 27 G. 386 = 4 C. VY. N 232, 
foll<yneflin 41 C. 17=17 C. W H. 978 = 14 Cp. L. J. 484 = 20 Ind. 
Cas, 740. 

A charge of having escaped from custody m\y be inquired into 
and tried where the peioon charged happens to be when the charge 
is made. (Cr P. C., s 181 ) 

/^"VAny sentence passed on an escaped convict, cither for the escape 
.3 ’ or for uoy other offence, may, according to its nature, be ordered 
to take effect immcdiatei>, or at the expiration ot the period of his 
former sentence (Cr P. C., s. 39B ) Welf I. 203 , 8 W. R. (Cr.) 83. 

22S. Whoever intentionally offers any resistance, or 
_ illegal obstruction, to the lawful appre- 

stn^ctloo“?o'’^°he bension of any other person for an 
lawful Bpprehan- offence, Ot rescues. Or attempts to rescue, 
any other person from any custody in 
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eion Ol another which that person is lawfully detained 
person. for an olfence, shall be punished with 

impnsonment of either description for a term which may 
extend to two years, or with fine, or with both ; 

Or, if the person to be apprehended, or the person 
rescued, or attempted to be rescued, is ch'irged with, or 
liable to be apprehended for, an offence punishable 
with tran«ipoitation for life, or imprisonment for a term 
which, may extend to ten years, shall be punished with 
impnsonment of either description for a term which 
may extend to three years, and shall also be liable to 
fine ; 

Or, if the peison to be apprehended, or rescued, or 
attempted to be rescued, is charged with, or liable to be 
apprehended for, an offence punishable with death, shall 
be punished with imprisonment of either description for 
a term which may extend to seren years, and shall also 
be liable to fine ; 

Or, If the person to be apprehended, or rescued, or 
attempted to be rescued, is liable, under the sentence of 
a Court of Justice, or by virtue of a commutation of 
huch a sentence, to transpoilation for life, or to trans- 
portation, penal servitude, or imprisonment for a term 
of ten years or upwards, shall be punished with impri- 
sonment of either description for a term which may 
extend to seven jears, and shall also be liable to fine ; 

Or, if the peison to be apprehended, or rescued, or 
attempicd to be lescued, is under the sentence of death, 
shall be punished with transportation for life or impri- 
sonment of either desenption for a term not exceeding 
ten ycais, and shall also be liable to fine 

Note,— A person who rescues a prisouer wrrested by a Police 
officer as a member of an unlawful assembly is guilty of an* 
offence under this section. 13 W. R. (Cr ) 75. And the offence 
is equallj committed by rescuing one who has been lawfully 
arrested by a iiri%ate person. For inatauce, a thief who was 
Bcired m the act of steiUng, 11 H. 411 ; Weir I. 209. 1907 A 
N. 179»4 A L J. 483 = 6 Cr. L. J, 10. But if the Police officer 
contrary to the pro\iston8 of the Cr. P. C. directs an arrest. 



225-225B.] besistancb to apprehension. 


146 


the resistance to such an arrest wonid nob be an offence, e.g,, when 
a Police officer directed a were villager to arrest a man suspected 
of theft, 5 L. B. R. 21-2 Ind. Cas. 619. Thus in 16 C. W. N. 859= 
ISIod.Cas. 1006 = 13 Cr. L. J. 590, a Police officer airested on a 
bailable warrant without telling the accused bail was allowed 
and it was held the enstody was illegal and the rescue constituted 
no offence. Nor would it constitute the offence of rescue if the 
private person after making the illegal arrest detains, 33 C 361 ; 
21 W. R. fCr ) 22 The case would be quite different if the pro- 
per officer himself arrests and hands over the prisoner to an 
agent for custody, 23 A. 266 at 266. The converse case of a private 
person making a legal arrest and transferring the custody to a 
chowkidar is also within the section, 29 A. 573; 10C,W.N, 287 = 
3 Cr L J 201 Hut if the original arrest by the private person 
was not lawful, the case would be outside the section. 27 C 366 
— i C. W N 232. As regards retenf, if the custody is lawful 
private custody, the offender must have notice of that fact as the 
word implies intention coupled with violeocs, 1633 P. R. No. 19 ; 
Quere, can a man be convicted both of rescue under this section 
and of assault under s. 352 ? 3 B. L. R. lA. Cr.) 14-12 W. R. (Cr.) 2. 


225A. Whoever, being ii pnbhcservint legally bound 
Omiwion tosp. public servant to apprehend, or 


to keep in confinement, any person in 
any case not provided for in section 221, 
section 222. or section 22^, or m any 
other law for the time being in force, 
omits to apprehend that person or suffers 
him to escape from confinement, shall be punished — 


prehefld, orsuSsr- 
toea of scaps, on 
part of public at- 
Taut m easss oo( 
otherwise provid- 
ed for. 


(a) if he does so intentionally, with imprisonment of 
either description for a term which may extend to three 
years, or with fine, or v/ith both , and 


(6) if he does so negligently, with simple imprisonment 
for a term ivhich may extend to two years, or with fine, 
or With both 


225B. Whoever, in any case not provided for in section 
224 or section 22.5, or in any other law 
for the time being in force, intentionally 
offers any resistance or illegal obstruction 
to the lawful apprehension of himself or 
of any other person, or escapes or 
attempts to escape from an}’ custody in 
which he is lawfully detained, or rescues or attempts to 
rescue any other person from any custody in which that 


Resistance or ob- 
struction to law- 
ful uppreboDsion, 
or escape or rescue, 
m cases not other- 
wise provided for. 
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person is lawfully detained, shall be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

Note,— This sectioa was added by b. 24 of Act Xof 1686 to supply 
CD omission m the Law brought to light by 6 C 331 & 7 A. 67 at 72. 
This section also provides for the punishment of those who escape 
from arrest before they are delivered intocnstody. 31 M. 271 = 6 Cr. 
L,J. 203. In 18 H. 401, a conviction nnders. 224 nas held to bo right. 
To make this section applicable, two circumstances mast co-exist: 
the arrest most be lawful bat not for an olTence, r. ff-i & warrant 
issaed for non-payment of poblic dues, 23 C. 399 ; 32 A. 116 =7 A. 
L.J.21 = 81nd Cas. 449=:li Cr L. J. 137 ; 6 C, W. N. 845, or arrest 
under civil warrant, 1904 P. B. No, 16 — 1 Cr. L. J, 1091. But if a 
person who is outside the jurisdiction is forcibly brought within, 
so that he mght be arrested, resistance or escape in such a case 
is nob punishable under this eectiou. See 5 A 318, 5 C. W. N. 313 ; 
23 C. 898 , 28 C 743. 10 C. W. N. 237=3 Cr. L J. 201 ; 23 C 399 ; 
4 L. B R.103 = 7 Cf. L J. 74; for instances of alleged irregulsrity 
which rendered resistance not liable to punishment. When the 
presence of a witness being desired a warrant was issued under 
B. 70, Cr. P. C. and the only reason assigned tor this extreme step 
was the stereotyped printed form copied from form No. 7 of 
schedule V of the Code, the adoption of the printed form was held 
not to be a sufhcient compliance with law so as to render obstruetion 
to the arrest punishable under this section. 38 C. 789 ->13 C. W. N. 
1091=12 Cr. L.J. 409 = 11 Ind Cas. 593 The gist of the offeuoQ 
consists in active opposition accompanied by force. Mere 
evasion of arrest by shutting oneself up is not within tho sootion. 
1903 U B B (P- C) 29 = 4 Cr L J.287, Weir 1 203, 7 A. L.J 1174 = 
11 Cr. L J 721 = 8 lod Cas 823. The onus Ison tho prO'Hioiition 
to show the accused is the person directed to be arrested It is 
not for the accused to establish the warrant is not really against 
him, 28 C 399. 

A person who has bean acquitted of a charge ou tho ground of 
insanity, and confined in gaol nnder the orders of Qovernmont, 
would be punishable under e 225B if he escaped after ho became 
aane, though he would not be liable under s. 224 (Pro Mad H C., 
25 Nov.. 1862). 

226. Whoever, having been lawfully transported. 

Unlawful return returns from 8uch transportation the 
from transporta- term of such transportation not having 
t'on* expired and his punishment not having 

been remitted, shall be punished with transportation for 
life, and shall also be liable to fine, and to be imprisoned 
with rigorous imprisonment for a term not e.xceeding 
three years before he is so transported. 
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Note —To constitute tbis offence it is essential that the convict 
■ahould actually have been seal to a penal sattlement, and have 
returned before his sentence had expired or been remitted Where 
a prisoner had escaped from custody whilst on bis way to undergo 
sentence of transportation, it was held that he had conjuitted an 
offence punishable under s. 224, not under s 228. 4 M H. C. R. 

152. followed la 4Bur. L.T. 261=13 Cr. L.J. 54 = 13 Ind. Cas. 390. 

227. Whoever, having accepted any conditional remis- 
v.oUt.onol»n. o' pnn.shmettt, knowingly violates 

ditionof temiasiQQ any condition on which siich remission 
-o! punishmeat was granted, shall be pvvnished with the 
punishment to which he was originally sentenced if he 
has already suffered no part of that punishment, and if 
he has suffered any part of that punishment, then ^/ith 
BO much of that punishment as he has not already 
suffered. 

Note —A persou convicted for burglary by a Court oatsido* 
British ludia aud sentenced to transportatioa for tea years was 
released from Itaintunr* e^ol on ticket-oMeave He committed 
breach of the condition of his release in British India Heldy the 
Magistrate of the place where the condition was broken had 
lutisdiction to deal with him for an offence under this sectLon, 
9 B H C. R 356. 

228. Whoever intentionally offers any insult, or 
lotent.ov.l m- ““y ‘0 any publio 

suit Of mterrup- Servant while '>Qch public servant is 
tian to a public sitting in any stage of a judicial pco- 
*ny*"stage*‘of *2 ceeding, shall be punished with simple 
judicial proceed- imprisonment for a term which may 
extend to six months, or with fine which 
may extend to one thousand rupees, or with both 

Notes.— 1 The proceeding under a. 480 of the Gr. P. C. when 
resulting m a punishment under thia section, is u “ conviction 
Upon trial " within the meaning of the Cr. P.C , s 410, against which 

-an appeal Ues. 4 kl.H. C. R. 146 See too, an re f^olUird L.R , 2 

P. C 106. The power to deal summarily for contempt must be 
exercised forthwith, 11 A. 361, and the proceedings must comply 
Vkith all the requirements oflaw, IQ C W N.1032 = 4Cr.L J. 210= 
4 C L. J 415 and the interruption or insult must be mtontiotial 
Weir 1.216; 15 W R. lCr)6Z;4M H. C R. 146; and not merely 
due to an excess of zeal on the part of a pleadei in defence of his 
client, 6 Bora L R 541ftt513=lCc L J. 612, 1883 A. W. N 149; 
1903 P. L R S82;6Cr. L J 405=6 0 L J 713. The provisions 
■of this section aro very much restricted in scope as compired with 
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the powers of Courts of Reeord to deal summarily forcoutsmpt, 
no matter whether the conduct amounting to cootempt toot place- 
while the court was actually enga^d in a judicial proceeding or 
not SeelHyde79; 100.103; 14 Or. L J. 267 = 19 Ind. Cas. 539r 
10 M. L. T 209 

2. Persons who are guilty of grosa prcrarication in giving 
evidence before a Conrt of Justice, or of refusing or neglecting to 
retnrn direct answers to questtons, may be punished under this 
section, if their conduct amounts to an intentional interruption. 
10 B H, C. E. 69 erpUining, 4B H. C. R. (Cr Ca ) 6 & 7; Batinlal, 
473 ; Weir I. 214, 218 ; 15 W R (Cr ) 5. 

3 To leave the Court when ordered to remain, Weir I 215 or 
to remain when ordered to leave, Weir I. 217 or to listen to- 
es idence when Bequest ration of witnesses has been ordered, Weir I. 
217, or to walk with creaking shoes. 5 U. L T. 286 &9 U. L. T. 444^ 

■ ■ • ■ ' ‘ ■ ■ ’ trial, have been 

II ■ . 214. The use- 
• . • judicial officer 

, ■ ler this section 

or s 450. Cr. P C. 1903 P L. R. 137. 

4. A person who bids for au estate at an execution-sa'e, know* 
ing he cannot deposit the earnest money, is punishable under this 
section. 1864 W R. (UU)3. 

5. Disobedience to summons, though penal under tho Code Is 
not covered by this section. Weir I 215 . 1836 P. R. (Cr.) 75 ; 12 W.R. 
B. (Cr.) 18. Using vnlgar language may or may not be oovorod by 
this section according to circnmstances, Weir I, 218 ; 15 M. 131, 
but persisteatlf chewing betel while m the witnes’i Iwt niul under 
cxaramatiou, was held to be within this section, Weir I. 217. See 
1867 P R. No. 44 

6. As to when a Court may be said to be ongagi'tl In a judicial 
proceeding, see commentaries to s. 476 of tho Cr. P. 0. and in 
particular, 22 W.R. (Cr ) 10=13 B. L R. Ap. 40 ; Weir I. 2(4; 1897 
P. R. No. 16 ; 1981 P E. No. 40 The officer must bo noting within 
the limits of his jurisdiction. 12 W R. (Cr.)64. A jiidicUl proceeding 
is not necessarily at an end when judgment has been pronounced 
Again, if an insult is offered alter » sentence is pissod and in the 
course of the commeacement of the trial of tho next case, it is 
within the section. Weir 1 214. But a coarse expression used by 
a litigant not directly addressed to the Court but in the excitement 
of the moment to his adversary ought not to bo treated as an 
intentional insult or interrnptiou to its proceedings and in auy 
event having regard to the manners of rustics, a due admonition 
or a petty line is ail that would be required especially where 
the oflending party assumes a submissive attitude after the 
excitement has worn offi 1902 P.W.R. Cr. 23 = 13 Cr. L, 3. 667=15 
Ind. Cat. 383. 
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228A. Whoever, by words, either spoken or 
CoQt'Qpt ^ af %vnlton. or by signs, or by visible re- 
ar orp^^r,oa^em^ presentation, or otherwise, brings or at- 
ponerfd by i,i« to temjjts to bring into Contempt, or lowccs 
retard evidence ou attempts to lowev. the authoiity— 

(fz) of any Court of Justice, or 

(6) of any person empowered by Ia%v to recoid or 
direct the recoidmgof evidence on oath (when 
exercising such powers^ 

shall be punished with simple imprisonment for a term 
which maj' extend tosix inonths.or with fine, or with both. 

Exception — It is not an offence under this section 
to comioent on the action of any Court of Justice or 
person referred to in clause itl, provided that any such 
comments are in substance tnte and made m good faith 
for the public good. 

PubllCAfOB ot , 

Maeormiaiciding “ 228B. Whoever, during the pon- 
rupurj oi peadin? dency of a judicial proceeding, by words 
ot"*com" spoken or written, or by signs, or 

m^au tegicdmg by Visible representation, or otherwise 
publiahe?— 

(u) a false oi misleading icport of such proceeding or 
any stage thereof, or 

t,h) any comments relating to such proceeding or regar- 
ding thepiesidingofficev.the patties, witnesses, 
assessors, jurors ot plcadeis conceine’d m, such 
proceeding, knowing or having reason to be- 
lieve that such comments may cause or tend to 
cause prejudice in the public mind m regard to 
such proceeding, or prejudice or tend to preju- 
dice the trial thereof, shall bo punished with 
simple iinpusonment for a term which may 
extend to six months, or with fine, or with both. 
Erjdantition I. — A judicul proceeding for the purposes 
of this section includes any pioceeding in the course 
of winch evidence is or may be legally taken on oath. 

/?/j)faimtioii 2. — A true, full and fait report ot a 
judicial jirocoeding or any stage thereof does not con- 
stitute an offence under this section. 

Kjpfaiintion 3, — A judicial proceeding which has 
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become abortive, rendering a new judicial proceeding 
necessary, is a pending judicial pioceeding within the 
meaning of this section ” 

Note —The ehaitered High Comte have inherent power to 
punish Bumraaiily acta of conteuapt committed in focie Curies 
or acts calculated to interfere wth the even course of justice in 
pending cases, 10 C. 109, 1 Hyde 79. S 22B renders punishable 
intentional insult or mterrnptian to a public servant sitting in a 
judicial proceeding It la felt greater protection ought to ha 
afforded to courts against attempts to lower their prestige and to 
check the tendency to comment on pending cases in a manner 
piejudicial to the dispassionate admmistration of justice, 

Again, the power to deal summarily with contempt is often 
found very inadequate to deal with a growing class of evil where 
parties to legal proceedings or their sympathisers are tempted to 
try their strength with the judicial officer who is called upon to 
adjudicate Such a case arose in 21 M. L. J 832 = 10 M, L, T. 209= 
12 Cr. L. J. 525=12 Ind. Ca. 293. A party to a civil suit disobeyed 
an injunction issued by a While proceedings werepeadmg 

against him for disobedience to the laiunctioci order, be served 
the Afxnn/ with a notice of suit loi damages in respect of the 
injunction proceedings. The matter was reported to the High 
Court to deal with the contempt committed before the inferior 
court and the ^ladras High Court, /of/owtny the rulings in Ktnij v. 
FarKe [1903] 2 KB. 432 and Kimj v Daote^ [1903] 1 K. B. 32, held 
that the High Court had jurisdiction. The same point arose m 
Calcutta m connection with the alleged contempt of court on the 
part of ffir Amrrtfa £<irar Pafnea in commenting on the Bansal 
conspiracy case then pending befoie the District Magistrate of 
Barisal, A veiy strong BeaoQ composed of Jerikina, C. Stephen 
and Monherjee, J.T.t came to an opposite conelusmn that what may 
be contempt of an inferior court is not necessarilj a contempt of 
the High Court and it is desirable that such matters are left bo be 
dealt with by the general law according to the ordinary procedure 
for dealing with ciimes and not by resort to the extraordinary 
power of the High Couit to deal by auromary proceeding for con- 
tempt 41 C. 173=17C W N.1233=18C L. J 452 = 14 Cr L J. 
321=20 Ind Ca 81 

Sections 228 A ,^22BD are the outcome of this coiiBict of authority 
and the suggestions thrown out There is considerable public 
ciiticism on the scope of these sections as they embrace not only 
contempts of courts m the strict sense bat also of persons em- 
powered by law to record evidence on oath. To meet this class of 
objections it is provided that prosecutions for the new offences 
created by these twDsectionsshall beinstliutecl only by older of 
or undei authority from the Governor-General in Council, the 
Local Goveinment or some officer empowered by the Governor- 
General in tnis behalf, and that such cases shall be triable only 
by a Presidency Magistrate or a Magistrate of the first Class 

The Fxceplions and Evplanatioas have been introduced with a 
slew to piotect hoiui Jidi reports or comments 
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229. Whoever, by personation or otherwise, shall 
intentionally cause, or knowingly suffer 
Personation of a himself to be leturned, empanelled, or 
juror or assessor. -it- _ * 

stYorn as a juryman or assessor in any 
case in which he knows that he is not entitled by law 
•to be so leturned, empanelled, or sworn, or, knowing 
himself to have been so returned, empanelled, or sworn 
oontiary to law, shall yolnntaiily serve on such jury or 
as such assessor, ohall be punished with imprisonment 
of either description for a term which may extend to 
two years, or with fine or with both. 

Note "See as to the persons disquivlified to serve as jurors or 
•assessors, Cr. P. G., s 278. 


CHAPTER XII. 

OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS. 

230. Com is metal used for the time being as money, 
stamped and issued by the author- 
Coin defined, jty of some State or Sovereign Powet m 
order to be so used 

Queen’s coin is metal stamped and issued by the autho- 
rity of the Queen, or by the authoiity 
Queen s coin Government of India, or of the 

■Government of any Presidency, or of any Government 
in the Queen’s dominions, in order to be used as money, 
and any metal which has been so stamped and issued 
shall continue to be Queen’s com for the purposes of 
this chapter, notwithstanding that it may have ceased 
to be used as money. 


niuttralton^. 

(a) Cowries are not coin. 

(t) Lumps of unstamped copper, though used as money, are not 
■coin. 

(r) Medals arc not coin, inasmuch as they are not intended to 
be used as money. 
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(3) Tie cola denominated as tbe Company’s rapes is the 
Qaeea's coia- 

W The "Farakhabad ropee,” which was formerly ossd as 
money ander the aathonty of the Gorernment of India, is Qaeen’s- 
com although it is no longer so ase<L 

Note.— The Famkhabad ropee v.as called In in 1877. The pre- 
sent deSnition of Qneen's com and illnstration (<*) above were 
inlrodnced by s. 1 of Act VI of 1896. Xfoorshidabad rapees 
stand on the same footing as laraVhabad ropees. 23X.62=2 
A L. J.493<^ig03 1 W. N lS1^2Cr.L J. 395, 1903 A. W. N. 115 ; 
1903 P. B Ho. 1. 


231. Whoever connterfeits, or knowingly performs 

any part of the process of counterfeiting 
e^^^oanterieiting com. shall be puBifbed with imprison- 
ment of either description fora term 
which may extend to seven years, and shall also be 
liable to fine. 

Explanation — A person commits this offence who, 
intending to practise deception, or knowing it to be 
likely that deception will thereby be practised, causes a 
gennine com to appear like a different com 

For commentary on sections 230—333. see Part II. Ch. XII. ■ 

232. vr . r . • ... 

Conate. 

the Qneca’a tojii , , \ , *■ , . 

transportation for life, or with imprison- 
ment of cither descnption for a term which may extend 
to ten years, and shall also be liable to fine 


233. Whoever makes, or mends, or peifonns any park 
Waking or sell- piocessof making, or mending, or 

iag lasuuinent for buys, sells, oc disposes of, ttuy die or in* 
coQQteifeitmg strument, for the purpose of being used, 
' ' or knowing, or having reason to believe, 

that it is intended to be nesd, for the purpose of counter- 
feiting coin, shall be punished with imprisonment of 
v.^j‘ther description for a term which may e.xtend to three 
yg rs, and shall also be liable to fiuc. 

‘ commentary on ss. 283, 234, sea Part IT., Ch. XII. 
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234. Whoever makes, or mends, or performs any part 
Making or 8«li. process of making, or mending, or 

ing msttumsnt buys, Sells, or disposes of, any die or 
for counterfeiting instrument, for the purpose nf being used, 
Queen a com knowing, or having reason to believe, 

that it is intended to be used, for the puipose of counter- 
feiting the Queen’s com shall bejinmshed with imprison- 
inent of either description for a term which may extend 
to seven years, and shall also be liable to fine 


^3*;. Whoever is in possession of any instrument, or 
material, for the purpose of using the 
same for counterfeiting coin, or knowing, 
or having reason to believe, that the 
same is intended to be used for that pur- 
pose. shall be punished with imprison- 
ment of either description for a term 
which may extend to three years, and shall also be liable 
to fine; and if the com to be counterfeited is the Queen’s 
coin, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 


PosseBsion of m* 
stfumentor mate- 
rial for ths pur- 
pose of USiug the 
same for counter- 
feitiog coin 


236. Whoever, being within Butish India, abets the 

counterfeiting of com out of Bntish India, 
lnijiathecountec° shall be punished in the same manneras 
felting ojtaflndia if he abetted the counterfeiting of such 
com within British India. 

237. Whoever imports into British India, oi exports 
Import or s*- thcrefroni, any Counterfeit coin, knowing, 

portof couoterCeit or having reason to believe, that the same 
IS counterfeit, shall be punished w’lth im- 
prisonment of either description for a term which may 
extend to three years, and shall also bo liable to fine. 

238. Whoevei imports into British India, or exports 
Import or ex- therefrom, any counterfeit coin which he 

portofcountorfeits knows, or has reason to believe to be, a 
of the Queen's counterfeit of the Queen’s coin, shall be 
punished with transportation for life, or 
with imprisonment of either description for a terra which 
may extend to ten years, and shall also be liable to fine. 
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239. Whoever, having any counterfeit coin which at 

the time when he became possessed of it 
otheVoTcoiii,°p^o°" he knew to be counterfeit, fraudulently, 
eessed with the or with intent that fraud may be com- 
is*cwnt8tfeu Toitted, delivers the same to any person, 
or attempts to induce any person to 
receive it, shall be punished with imprisonment of either 
description for a term which may extend to five years, 
and shall also be liable to fine 

For coramcotary on ss. 239 and 240, see Part II., Cbaptei XII. 

240. Whoever, having any counterfeit com which is a 
Delivery of Counterfeit of the Queen’s com, and 

tiueea’s coin, pos- wbicb at the time when he became 
88wd with the possessed of it he knew to be a counter- 
I "ooil^tarfeit'* Queen’s com, fraudulently, or 

with intent that fraud may be commit* 
ted, delivers the same to any person, or attempts to 
induce any person to receive it, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

241. Whoever delivers to any other person as genuine, 

or attempts to induce any other person to 
which. genuine, any counterfeit com 

when first pos- wliich he knows to be counterfeit, but 
•egsed, the deliver- wbich he did not know to be counteifeit at 
beli'oun'tar'iei’tT when he took it into his posses- 

sion, shall be punished with imprison- 
ment of either description for a term which may extend to 
two years, or with fine to an amount which may extend 
to ten times the value of the coin counterfeited, or with 
both 

IJluslraftor. 


For comraentary on ss. 241 — 243, seo Part II., Chapter XII. 
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242. "WTioever fraudulently, or with intent that fraud 

may be committed, is in possession of 
co^MiMco.nby counterfeit coin, having known at the 
• persjnwhokncw time When he became possessed thereof 
i^^beconnterfe.t that such coin was Counterfeit, shall be 
Jos^ssed punished with imprisonment of either 

description for a teim which may extend 
to three years, and shall also be liable to fine. 

243. Whoever fraudulently, or with intent that fraud 

may be committed, is in possession of 
com b counterfeit coiD, which is a counterfeit 
person who knew of the Queen "s com, having known at 
It to be counterfeit the time when he became possessed of it, 
^sessed t^re™.* it was counterfeit, shall be punished 
with imprisonment of either description 
•for a term which may extend to seven years, and shall 
also bo liable to fine. 

244. Whoever, being employed m any mint lawfully 

established m Biitish India, does any act, 

com ta be of a With the intention of causing any coin 
diflerentweightor issued from that mint to be of a different 
ilw“ weight 01 composition from the weight 
or composition fixed by law, shall be 
.punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
'liable to fine. 

245. Whoever, without lawful authority, takes out of 

anv mint, lawfullj established m British 
rngkom^mmi India, any coming tool or instrument, 
any coining in- shall be punished With imprisonment of 
Btrunient. either description for a term which may 

extend to seven yeais, and shall also be liable to fine. 

Note, — Where a person U known to be intending to commit a 
crime, as, for instance, to taking coining tools out of a mint nnder 
this section, if the authorities, knowmgof this intention, allow him 
’to carry out his criminal purpose for the purpose of ensuring his 
•detection, this does not amount to such a lawful authority as will 
justify the prisoner. II, v, JJ.irwy, L. R. 1. C. C, 28t. 
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254. Whoever delivers to any other person as 
genuine, or as a coin of a different de- 
Pelivery to scriptioD from what it IS, or attempts to 
another of com as - , ^ ^ . 

genuine, which, mdoce any person to receive as genuine, 
when first poa* or as a different coin from what it is, any 
hTem did not respect of which he knows that 

knowtobealteied, any such operation as that mentioned in 
sections 246, 247, 248, or 249, has 
been performed, but m respect of which he did not, 
■ at the time when he took it into his possession, know 
that such operation had been performed, shall be punish- 
ed with imprisonment ot either description for a term 
'which may extend to two years, or with fine to an amount 
which may extend to ten times the value of the com for 
'which the altered com is passed, or attempted to be 
passed. 


Hate.— lo the great majority of coin offeoi'es, the false coin is 
substantially worthless. It would, however, be a very profitable 
'traasactioo to make and circulate silver or copper coins of 
exactly the same intrinsic value as those issued by Government. 
Such an act would undoubtedly come within themeaningof Count* 
erfeit Com uoder the previous sections of this chapter. It is 
‘speoifieallyprovided for by The Metal Token* Act I of 1899, which 
forbids the making or issuing of metal intended to be used as 
‘money, but not authorized by the Indian Government. 

255. Whoever counterfeits, or knowingly performs anv 
Countetfaitmg ptirt of the process of Counterfeiting, any " 
a Government stamp issued by Govexiiment for the pur- 
pose of levenue, shall be punished with 
tiansportation for life, or with imprisonment of either 
•description for a term which may extend to ten years, 

■ and shall also be liable to fine. 


Explanation . — A person commits this offence who 
■counterfeits by causing a genuine stamp of one denomi- 
nation to appear like a genuine stamp of a different 
•denomination. 

Hole.— In this section, the word ‘stamp,’ is used in n generic 
'sense so as to include court-fee stamps, postage stamps or any 
• other paper-token for the payment of a charge, tax or revenue Sea 

.s ^ T, T r> ••r™ _*-_u __ tv., t. 
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256. Whoever has in his possession any instrament, 

. or material, for the purpose of being 

^°****‘ used, or knomng or having reason to 
ment or maisrial believe that it is intended to be used, 
for the purpjsi for the purpose of counterfeiting any 
G o^e stamp issued by Government for the 

stamp. purpose of revenue, shall be punished' 

with imprisonment of cither descrip- 
tion for a term which may evtend to seven years, and 
shall also be liable to fine. 

Note. — Ab to the effect of the corresponding English statute, 
see DicAinj v. GtU [1896} 2 Q. B D. 310 The result of the case 
would have been quite different under this code because an in- 
tention to practise deception or knowledge to that effect is 
involved in the definition in a 28 supra 

257. Whoever makes, or performs any part of the 

process of making, or buys, or sells, or 
'I'spos'" =^”7 instrument for the pur- 
for tbs purpose pose of being used, or knowing, or 
of counterfeiting having reason to believe, that it is m- 
tended to be used for the purpose of 
counteifeitmg any stamp issued by 
Government for the puipose of revenue, shall be 
punished with imprisonment of either desciiption for a 
term which may extend to seven years, and shall also, 
he liable to fine. 

258. Whoever sells, or offers tor sale, any stamp 

which he knows, or has reason to be- 

S lie ol counter- Ijeve, to be a counterfeit of any stamp 
stamp issued by Government for the purpose 

of revenue, shall be punished with im- 
prisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine 

259. Whoever has m his possession any stamp 

Having p, 9 ss 8 . which he knows to be a counterfeit of 

lion of ^counter- i^^y Stamp issued by Government for 
f«it Government the purpose ot revenue, intending to 
use, or dispose of, tbe same as a genuine 
stamp, or in order that it may be used as a genuine 
stamp, shall be punished with imprisonment of either 
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•description for a term which may extend to seven years, 
'and sMII also be liable to fine. 


263- ‘Whoever uses as genoine any stamp, knowing 
_ . it to be a counterfeit of any stamp issued 

& GoTernmeat by Government for the purpose ol 
sunp known to revenue, shall be punished with im- 
be counterfeit. prisonment of either description for a 
term which may extend to seven years, or with fine, or 
with both. 

Note- — Here the stniap ated as geaume must hen couuterfrlt 
atninp. SclUng a genuine onnNinni-atiuip ns & oae-tupas atimp 
is ohe-itlng hut not &n od^nce andsr this ssction. 2 W. R. (Cr.) 63. 


261- Whoever fraudulently, or with intent to cause 
loss to the Government, removes, or 
effaces, from any substance bearing any 
stamp issued by Goveroraeut for the 
purpose of revenue, any writing or docu- 
ment for which such stamp has been 
used, or removes from any writing or 
dooomc-nt a stamp which has been used 
for such wnting or document, m order 
that such stamp may be used for a dif- 
ferent writing or docnuient. shall be pnnished with im- 
prisonment of either description for a term which may 
extend to three years, or with fine, or with both. 


EfbeiQ- wnting 
tram tubjtasM 
bcariBg Qo«rn- 
mcut slAca^. or 
temoTing Uom 
document ft stemp 
used tor It, with to- 
teat to causo Icsi 
toCoTernmint. 


Not:.— The Intention with which the acts nftueii in the above 
section are done inaj be either fraudulent generftlly, or with a 
special Tievc to cause loss to Gorerament. .\nd, therefore, a eon- 
vistion would be good where the intention o! the act was merely to 
eSace a document with a view lajariously to a?eet the rights of 
another person. No intention to cause loss to Government can be 
assumed unless it is shown, or may be inferred, that the intention 
-of the party was to use the stamp as a stamp a second 
time. .\nd. therefore, do conviction could be supported, if the 
ob]ect of removing writing from a stamped paper was merely to 
write upon the blank space something which required no stamp. 


262. Whoever fraudulently, or with intent to cause 
Uim-’ Gove-n- Government, uses for any 

aentsunipkns-vtt purpose a stamp issued by Government 
the purpose of revenue, which he 
^ ■ knows to have been before used, shall be 
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punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 

Kote.— The mere afhzlng a used postage stamp to a letter is not 
an offence under this section, the intent to defraud must also be 
proved, 1881 A. W. N. 56, RaianUl 145; but if he posts the letter 
with the stamp affixed he may be liable, 5 C. P. L. R. 43. The mere 
affixing may he preparation but would fall short of an attempt. 

263. Whoevei fraudnlently, or with intent to cause loss 

Erasure of mark to Government, erases, or removes, from 
denoting that a Stamp issued by Government for the 
stamp has been purpose of revenue, .any mark put or im- 

* pressed upon such stamp for the purpose 

of denoting that the same has been used, or knowingly has 
in his possession, or sells or disposes of, any such stamp 
from which such mark has been erased or removed, or 
sells, or disposes of, any such stamp which he knows to 
have been used, shall be punished with imprisonment of 
•either description for a term which may extend to three 
years, or with fine, or with both 

263A, (1) Whoever — 

(a) makes, knowingly utters, deals in or 

Prohibit, on 0 , ‘‘"y fictilioas Stamp, or knowingly 

fictitious stamps, uses for any postal purpose any fictitious 
stamp, or 

{h) has m his possession, without lawful excuse, any 
fictitious stamp, or 

(c) makes or, without lawful excuse, has m his posses- 
sion any die, plate, instrument, or materials for 
making any fictitious stamp, 
shall be punished with fine which may extend to two 
hundred rupees 

(2) Any such stamp, die, plate, instrument, or materials 
in the possession of any person for making any fictitious 
stamp, may be seized and shall be forfeited. 

(3) In this section “ fictitious stamp *' means any stamp 
falsely purporting to be issued by Government for the 
purpose of denoting a rate of postage, or any facsimile or 
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imitation orrepresentation.-whethet onpaper orotherwise, 
of any stamp issued by Government for that purpose. 

(4) In this section and also in sections 255 — 263, both 
inclusive, the word “ Government,*’ when used in connec* 
tion with, or in reference to, any stamp issued for the 
purpose of denoting a rate of postage, shall, notwith- 
standing anything in section 17. be deemed to include the 
person or persons authorized by law to administer 
executive government in any part of India, and also in 
any part of Her Majesty’s dominions or m any foreign 
country. 


CHAPTER XIII. 


OF OFFENCES RELATING TO WEIGHTS AND 
MEASURES. 


264. Whoever fraudulently uses any instrument for 
weighing which he knows to be false, 
shall be punished with imprisonment of 
either description for a term which may 
extend to one year, or with fine, or with 
both. 


Fraudulent usa 
oflahe iDStruisent 
for weighing 


Notes —1. The Indian Weights and Measures of Capacity 
Act XXXI of 1871 provides for the uHimate adoption of a uni. 
form system throughout, whenever the Government issues Koti- 
Acations under the Act. As to measures of length, ses Act II of 
1889 See s. 153, Cr. P. Code, iw to right of entry by Police for 
inspection. 

2. The instrument used must not only be known to be false, 
but must also be fraudulently bo used; that Is, it must be 
used for the purpose of passing off short weight upon persons who 
arc entitled to full weight. See v. Pfner, 20 L T. (N. 5.)' 

481 ; 1 B. H. C. R. 181 ; 18 W. R. (Cr.) 7. But a one tolah below 
ivelght in a five seers neigbt only represents fair wear and tear, 
and is no evidence of a fraudulent inteation, 1883 k. W. N. 224. 
Again fraudulent use of correct scales is not an oPTence under this 
section, but it may be cheating. To make it an otTence under this 
section, the deception must he practised with the aid of false ecalcs,. 
Weir 1. 223. 

In general the mere possession of a false balance, which is used' 
as a trne one, will be eufGcient evidence of a fraudulent intention. 
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“ The inteatiou, however, must b'> alleged in laying the charge, though 
it may be a matter of inference only, from the fact of the possesion, and 
the attending circumstances as mamfc^tiDg the purpose, and the infer* 
encu ina} , of course, be rebutted But where the incorrectness ot the scale 
IS visible, and there 13 no attempt to cover or conceal it, there can ba no 
ground for imputing fraud from the defect alone , the circumstances 
negative the intintion of fraud, and no charge would lie against the party 
using such a balance ” (2od Report, 1847, gs. 220, 221.) 

As to the summary jurisdiction of the Magistrate of the district 
over oflences defined by this section, and ss. 265, 266, see 
8. 260 (6), Or. P C 


265. Whoever fraudulently uses any false weight, or 
false measme of length or capacity, or 
Fraudulent use fr.,ndnlp '* - • 

of falsa weight or 1^^110016 
measure. sure 01 

weight < 

be punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or 
with both. 


Note.— \Vher« a. tradesman supplied mtlk, which he sent m hU 
own chums by tram, the churns being fitted with a gauge to show 
how msny gallons they held and the gauge indicated a gieatet 
amount than was actually contained, the churns were held to be 
measures within the meaning of an English Act similar to ss. 265, 
266 Harrn v. London Comity Coiinol [1693], 1 Q B , 240. 

This section has no application to cases in which the accused 
did not profess to sell by any btandard weight or measure, e.tj., by 
a cocoanut shell used as a measure, Weir I 223; Ratanlal 366. 
Selling by an unst.imped measure does not, m the absence of 
fraud ot falsity of the measu,e, by itself constitute an offence 
Weir I. 223. Again in deciding whether A measure is Correct or 
false, the weight of grain that it holds, as compared with weight of 
gram contai.ied in a standard measure, is no evidence unless the 
very same gram is used, Ratanlal 989. In every place there are 
customary st-mdards of weight and bulk and any dishonest use of a 
weight or measure knowing that it is less than the customary weight 
or measure is punishable under this chapter L.B.R, (1693-1900) 354. 

The mere possession of weights in eveese of the authorised 
standard will not support a conviction, 1 B. H C. R i$i ; nor the 
possession of a scale which may be used honestly or fraudulently 
by adjusting a string. Rataulal 514. Where the accused professed 
to sell b> weights of certain English standard and the weights 
used Were deficient in favonr of the accused, the mere fact that he 
used them openly would not negative the piesumpticu of fraud 
arising out of tho deficiency being in favour of the accused, 
Weir I. 223. .V person who repiesents himself as using a measure 
K 
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or weight of a particular standard is bound to see that It Is correct 
according to that standard and if they are defective so as to give 
the seller an advantage the Oonrt would be justified in inferring 
fraud. Weir I 225. But where standard weights are not pre- 
scribed, no presumption of fraud can arise in respect of short 
weights, 1903 U. B. R. (P. C.) 17=9 Cr. L. J. 415. 

266. Whoever js jn possession of any instrument for 

Bems m po.- weighing, or o£ any weight, or of any 

session of false measure of length or capacity, which 
weights or mea- jjg Jj^ows to be false, and intending that 
the same may be fraudulently used, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to one year, or with 
fine, or with both. 

Note.— No one can say with precision what a standard weight 
really is in a particular place. Government has published no 
rules or tables of equivalent under Act XXXI of 1871, though 
See 2 says the primary standard of weight is a $er equal to the 
French Kilogramme. A corresponding Indian weight of the 
kilogramme has not been given and traders cannot be expected to 
know with accuracy what precise weight is intended, though a 
kilogramme is about 2 | British pouod;,. A rnaund of 40 gera 
is often taken as equivalent of 60 pounds Hence a conviction 
under this section is unsustainable, if no comparison is made of 
the weight said to bo false with standard weights. It is most 
improper to assume arbitrarily a certain weight to be correct and 
to treat all deviations therefrom as false without making any 
allowance for ordmory wear and tear and for tho rough and ready 
methods of country shop-keepers.— Per Krminf/fon, J. 3 Cr. Law 
Rev. 163 = 1913 P. R, No 29 = 19 Cr. L. J. 11 = 22 led. Cas. 19S. 

267. Whoever makes, sells, or disposes of, any in- 

strument for weighing, or any weight, or 
1 measure of length or capacity, 

or measure”^'^ * which he knows to be false, in order 
that the same may be used as true, or 
knowing that the same is likely to be used as true, shall 
bo punished with imprisonment of either description for 
a term which may e.xtend to one year, or ^\lth fine, or 
with both. 
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CIIA.PTEK XIV. 

OF OFFEHCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, DECENCY, 
AND MORALS. 

268. A person is gmtlyof a public nuisance who does 

o . , any act, or is guilty of an illegal omis- 

Sion, which causes any common in)UYy, 
danger, or annoyance, to the public or to the people in 
general who dwell, or occupy pioperty, m the vicinity, 
or which must necessarily cause mjuiy, obstruction, 
danger, or annoyance, to persons who may have occasion 
to use any public right 

A common nuisance is not excused on the ground 
that It causes some convenience or advantage 

Kot commenUry on this section, see Part II , Cb VIII, 
S§ 12S.12S. 

269. Whoever unlawfully, or negligently does any act 

Ne I tat which he knows, or has 

likely*^ ' apmd reason to believe, to be likely to spread 
laiection o( any the infection of any disease dangerous to 
life, shall be punished with imprisonment 
of either description for a term which 
may extend to six months, or with fine, or with both. 

For coniineiit.wy on S'* 269 iind 270»sso Part II, Cb. VIII, § 131. 

270. Whoever malignantly does any act which is, and 

which be knows, or has reason to be- 
Iikeiy ‘®to°lprcad heve, to be bkely to spread the infection 
infection of any of any disease dangerous to life, shall be 
punished with iinpriBonment of eithei 
description for a term which may ex- 
tend to two years, or with fine, or with both. 

271. Whoever knowingly disobeys any rule made and 

^ piomulgated by the Government of 

A qu«animeTuU° India, or by any Government, for put- 
ting any vesselinlo a state of quarantine. 



164 


THE INDIAN PENAL CX)DE. 


[CH. XIV, 


or for regulating the mtercouise of vessels in a state 
of quarantine with the shore or with other vessels, or 
for regulating the intercourse between places where an 
infectious disease prevails and other places, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine, or 
with both. 

Note. — The Indian Ports Act XV, of 1908, 3 6 (^) confers power 
tomalce quarantine julea m ordinary cases Similaily the Epidemic 
Diseases Act III, of 1B97, and the Plague Regulations made there- 
under by the various local aathorities are rules withm this 
section. 

272. Whoever adulterates any article of food or drink, 

so as to make such article noxious as food 

Adulteration of or diink, intending to sell such article 

foodordrinkwhicb , , i < ® i 

iBintendedforsale ^8 lood or drink, or kuowmg it to be 
hkely that the same will be sold as food 
or drink, shall be punished with imprisonment of either 
description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, 
or with both. 

Note.— Soaking paddy m dirty water with a view to being 
powdered and sold wae held tn Weir 1, 227 to be an offence under 
this section. But watering mdk not bemg likely to make the 
resultant article noxious is not wilhm this section, 1 L, B. R. 153, 
Vitlr 1, 228 . It is not an offence to sell inferior food cheap 
unless the piosection shows it to be noxious, 1873 P. R, No 15. 
Similarly oa to adding oil to ghee, 12 C. W. N. 608 = 7 Cr. L. J 405. 

273. Whoever sells, or offers or exposes for sale, as 

food or dunk, any article which has 
fo^^or drink^'”'^* rendered or has become noxious, 

or js in a state unfit for food or drink, 
knowing, or having reason to believe, that the same is 
noxious as food or drink, shall be punished with im- 
prisonment of either description for a term which may 
extend to si.x months, or with fine, which may extend 
to one thousand rupees, or with both. 

Note.— The adulteration mentioned m ihe two preceding 
Bectiona must be such as tenders, it injutioua to health Mixing 
water with milk, aloe Jcaies with tea, or chicory with coffee, 
would not be punishable under this section, though it will amount 
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to cheating it sold on the misrepresentation that the article was 
unadulterated, 3 0. \Y. N. 66. It would be otherwise with such 
compounds as beer doctored with strychnine, spirits mixed with 
vitriol, cakes coated with red lead, and such like poisonoas com- 
pounds. Where the person charged is hiraislf the party who has 
directed the adulteration, the fact that the article has been sold, 
or was manufactured for aale, will be sufficient to warr.ant a 
conviction. On the other hand, where the party is merely the 
vendor of that which has been manufactured bv others, some fur- 
ther evidence wiM be necessary, m order to show that he knew, 
not only that there was some adulteration, but also what was the 
extent and probable consequence of that adulteration. It must 
fee- remembered that in most coses there are some recognized 
modes of adulterating particular articles of food, which are per- 
fectly well known to the trade, and, therefoic, where it isshowri 
that the vendor knew that the article was in fact adulterated, it 
will, in most cases, be no veiy unsafe presumption that he had 
reason to know what the character oj<the adulteration was. The 
knowledge of the adulteration will' seldom be capable of direct 
proof. Where the article4s,*Tn fact, adulterated, and avhere it la 
shown that the vendor purchased it at *v price below that for 
whioh the genuine aiticte could be procured, such knowledge 
may safely be inferied The presumption would bo strongbheuod 
if it could be shown that the vendor had several articles of the 
same species on hand, at different puces, some aduUervtod and 
some not, or adulteiated to different degrees. 

Though the lauguage of the section is wide and speaks of food 
or drink tt must be limited to humau food or drink ns the chapter 
deals only with offences affecting the public health, etc , and the 
expression, ' the public,' must be condned to minkind Thus sale 
of noxious horse-food was held to be not within this section, 
1908 P.R (Cr.)3 = 3PWR Cr.IO=1907P L R. 423^7 Cp. L. J. 276. 

Undet .in English statute somewhit stimlar to the above, it 
has been held that the offence is only committed by the sale of an 
article which, at the time of eile, professes to be either food oi 
drink. An article such as baking powder, which is not itself 
food, though used in the prep.iration of food, is not within the 
Act. James \ Joins [18941, 1 Q- 304, But sale of cream 
mixed with boiacic acid as a preset latiiepei fee tly harmless when 
consumed by adults, but mjanous to the health of childien and 
invalids was held to bo an offence in Cullen v. Vcnitr 21 
Cox. 682,, btmilarly, where, as a matter of ti ide, the entire contents 
of a grani-pit was sold at a pirticular <Ate per maund, the pit 
being closed but on opening the pit the m i)or portion of the gram 
wras found unfit for human consumption, it was held a convict.on 
cannot be sustained as there was uo sale as food. 23 A. 312^3 
A. L. J. 8*0= 1906 A. W. K. 23=3 Cr. L. J. 203. But sale of unadul- 
tcr.Ucd, but rancid ghee was held to bo no otfence on the ground 
to sustain a conviction it most bo established (1) the article was 
noxious, and (2) that it was noxtoas to the knowledge or belief 
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of the accused, 2S A. 337^1 A. h. 3. 31^190} A. W. N. 56 = 1 Cr. L,J. 
210. Again, sale of adulterated staff is not; per se an offence, e. ff-i 
where wheat is sold containing a targe admixture of mud, wood, 
dirt, charcoal, blackseeds, etc., 6 Bum. L, B. 520 = 1 Cr. L. J. 61B. 
Sale of noxious human food, if sold as food for animals, would not 
be an offence under this section, Crawley, 3 F. & F. 103. 

Little difficulty can ever be felt where the bad quality of the 
article arises not from any adulteration which might possibly 
escape notice, but from its own intrinsic defects. As, for in- 
stance, where unsound meat is sold And even though the defect 
has escaped the notice of the purchaser, it must be remembered 
that the seller has generally such an ^-ccurate knou’ledge of the 
quahties of his ware, and of the previous history of each partied- 
lar article, as renders it very unlikely that he could be ignorant 
of any fault of & glaring character 

It must be remembered the gist of the offence under s. 273 
consists in selling or exposing for sale. Where, therefore, the 
eviel^aoe soerehy discioaeJ that- batcher had kiUed a sheep and 
had it hungup and the flesh was unfit for foQd, his conviction under 
this section was annulled as he bad neither removed the flesh 
to hib shop DOL exposed or offered ti for sale, Weir I, 227> 
Where, however, the accused exposed for sale toddy in which worms 
had germinated he was held liable under this section, Weir I, 22S. 

On a conviction under ss. 272 to 275 inclusive, the Court may 
ordei the food, drink, drug, or medical pioparation, in respect of 
which the conviction was had, to be destroyed. (Or. P C , s. 621.) 

274, Whoever adulterates any d^ug, or medical pre- 

paration, m such a manner as to lessen 
drifg^s“ efficacy, or change the operation of 

such drug or medical piepaiation, or to 
make it noxious, intending that it shall be sold or used 
for, or knowing it to be likely that it will be sold or used 
for, any medicinal purpose, as if it had not undergone 
such adulteration, shall be punished with imprisonment 
of either description for a term which may extend to six 
months, or with fine, which may extend to one thousand 
rupees, or with both. 

275. Whoever, knowing any drug or medical prepa- 

ration to have been adulterated in such a 
te»fod d^rugs^^'”^ manner as to lessen its efficacy, to change 

its operation, or to lender it noxious, 
BclIs the same, or offers or exposes itfor sale, or issues it 
from any dispensarj' for medicinal purposes as unadul- 
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terated, or causes it to be used formedioinal purposes by 
any pei-son not knowing of the adulteration, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

Note.— Under this and the previous cection it is not necessary 
to show that the drag was so adulterated as tO render it noxious 
to life. It is sufficient if its efficacy is lessened. The necessity 
for this enactment is ob\iou3 enough. All drugs are of a recog* 
nized average strength, and prescriptions are made np on the 
understanding that they possess sach strength- If, however, the 
drug which a phjsicmn prescribes proves to be only half the 
strength on which be calculated it may prove wholly useless, and 
death may ensue before the error is remedied. The act only 
speaks of the efficacy of the drug being lessened, or its operation 
changed It would, however, be necessary to show that the 
difference in the drug was of so consideiablc a character as to 
TO‘5,V% e-nd, vmvott^wt, eVvans^ iU i.U chowvttat and. 

effect. The use of the word “odulU-ration ” unplies the mixture 
of eoine foieign element. And, therefore, a merely inferior 
quality of the same medicine will not amount to an adulteration. 
For instance, there arc many different sorts of cod liver oil, and 
the same oil prepared in different ways may produce different 
degrees of effect. But if an apothecary, being oidored to supply 
a quait of cod liver oil for a person in coosumpiion, were to send 
a quart of the most tnfenoi oil of that description, this would not 
he an act indictable under either section, provided tbe oil, however 
inferior in quality, was genuine of its kind 
It will be observed that the essence of the offence consists, not 
so much in the auulteratiDu, as in the passing the .si tide off as 
unadulterated Anyone who chooses may mix anything he likes 
with any medicine, but lie must not sell it as if 't was unadulter- 
ated, nor for the purpose of being sold as unadulterated This 
must be taken as the meaning of the words “ knowing it to 
be likely that it will t>e sold as if it hod not undergone such 
adulteration ' If a druggist were to sell a compounded medicine 
to an apothecary, communicating exactly its real nature to him, 
be could not be rendered criminally answerable because the 
apothecary sold it again as genuine, even though his knowledge 
of the apothecary's morals made 't very probable that such might 
be tbe result liut it would be xery different if it could be shown 
that he supplied tbe spurious commodity, bv iiiutual understand- 
ing, for the purpose of being issued to the world as somethiug 
different The liability under this section is upon tbe actual 
seller, no matter whether he is the master of the shop or only a 
te'tva.nt, Phninuiceiitical Soetety \. London and i'roiincial Supply 
A*?ficiafioji, L It. S A. C. B57 , ifofrAin V Ilinduiarsh [1691] 2 Q. B. 
181 , but a mere canvasser for otdere is not liable not being a 
seller. I'luinuaceutical Soetrty v. ir/itfc, [1901] 1 K. B. 601. As to 
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wliafc would constitute exposure for sale, see Wheat v. Broivn, 
[1892} 1 0, B. 418, where it was held keeping the drug m a packet 
in the shop was a sufficient exposure cf. Crane v. Lawrence, h, R. 
25 Q. B, D. 152 where keeping it in the stole was held not an 
exposure for sale. 

276. "Whoever knowingly sells, or offers or exposes 

for sale, or issues from a dispensary for 
Sale of any drug medicinal purposes, any drug or medi- 
or JrefarXn.'“® preparation as a different drug or 

medical preparation, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine, which 
may extend to one thousand rupees, or with both. 

Note —The offence constituted by this sectioo does not involve 
the idea of any adulteration, or inferiority, >n the substituted 
medicine It is sufficient that it is not lu fact what it purports 
to be If a chemist were to discover a drug which be considered 
to be just as effective as quinme, and which could be procured for 
half the price, he would not be justified in selling it as quinine, 
even though it answered precisely the same purpose, The fraud 
consists, not in the injury done, but to the false preten,:e by which 
iiug one medicine, are forced 
Kniahf v. Bowers, L. R. ii Q, 
1 ’ ‘ Q. B D. 382, 

277. Whoever voluntarily corrupts, or fouls the 

water of any public spring or reservoir, 

Fouling the so AS to render it less fit for the purpose 
‘‘ ordinarily used, shall be 
punished with imprisonment of either 
description for a tenn which may extend to three 
months, or with fine, which may extend to five hundred 
rupees, or with both. 

Note.— The offence is confined to corrupting reservoirs of a 
public natuie. The word public is nowhere defined, but a public 
place is a place where the public go, no matter whether they 
have a right to go or not. Q, t. Wellant, L R 14 Q. B, O. 63 at 55. 

This section does not apply to a public river, 2 C. 263 ; 6 Bom. Ii. 
R.S2s=lCr.I> J. 6 : Rfttnalal 11, though polluting anverraaywell 
be a nuisance under s. 290, tnfra or to a continuous stream of water 
running along the bed of a river, 4 M, 229 ; Weir I, 230, or to a 
A'f<Nn//,Ratsiilal203 & 963, nor as held in Weir 1. 228 to mere bathing 
in a tank, not set apart by any lawful order for bathiug purposes. 
Con/r«i, Welf 1. 229- But it was held to apply to cultivating paddy 
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in the bed of a tank, the water of \vh»ch waa used by the pablic for 
drinking purposes Weir I, 229. The water of a rivulet even though 
standing in pools would not constitute a public spring within the 
meantni’ of this section, Ratanlal215. While angling m a tank 
was held to be not ivitbin the section, Weir I. 231, in the next case 
on the same page hshing with baskets causing disturbance of 
drinking water aias held to be within the section. The aat of a 
low- caste man touching the water of a well is not within the section, 
which is confined to some act which physically defiles or fouls the 
water, 2 Bora. L. R 1078 ; J3 C. P. L. R. 92, 5 C, P L. R. 20. 

278. Whoever voluntanly vitiates the atmosphere in 

any place so as to make it noxious to 
siakinc atmos- the health of persons in general dwell- 
ti^iUh ing. or c.arrying on business, in the 

neighbourhood, or passing along a public 
way, shall be punished with hoc, which miy extend to 
five hundred lupees. 

Mote —The alleged evil emell should be noxious to health 
Thus ulloivmg laige quantities of bones to remain uncovered in the 
open air was held to be an offence uuder this section. 34 C 73 b 
5 C. L J. ^OaSCr. L J. 45. But performing o&ces of nature in a 
public street in front of one’s doorstep was held not an offence 
under this section in Rstanlat 200. Tanning skin near a highway 
would probably be an offince, Fnp/nnen/t (1725) 2 Stran 683=93 
Eng, Rep. 137. 

279. Whoever drives any vehicle, or rides on any 

public way m a maunei so rash, or 
Rash driving or negligent, as to endanger human life, or 
ndm§ on a public to be likely to cause hurt, or mjmy, to 

any other peison, shall be punished 
with imprisonment of either description for a term which 
may extend to six months, or with fine, which may 
extend to one thousand rupees, or with both. 

Mote.— For commentary on the law of Negligence as relitmg to 
ss 279-289, see Part II, Ch, VIII, §§ 132-137. 

280. Whoevei navigates any vessel in a manner so 

rash or negligent as to endanger human 
Rash navigatioD hfe, oi to be likely to cause hurt or 
* injuiy to any other person, shall be 

punished with imprisonment of either description for a 
teim which may extend to six months, or with fine, 
which may extend to one thousand lupees, or with both. 
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281. Whoever exhibitsany false light, mark, or buoy, 

intending, or knowing it to be likely. 

Exhibition of a that 8uch exhibition will mislead any 
Mbuoy^*^’ navigator, shall be punished with im- 

prisonment of either description for a 
teim which may extend to seven years, or with fine, or 
with both. 

282. Whoever knowingly or negligently conveys, or 

causes to be conveyed for hire, any 
•oSTrSi'lm person by water in any vessel, when 
hire in a vessel that vessel is in such a state, or so 
overloaded or uu- loaded, as to endanger the life of that 
^ person, shall be punished with imprison- 

ment of either description for a term which may extend 
to SIX months, or with fine, which may extend to one 
thousand rupees, oi with both. 

See Pt. n.Ch. VIII, § 133. 

283. Whoever, by doing any act, or by omitting to 

D.ns.r o. ot PfOpStly tlS 

ttmetiooin&pub- possession or under his charge, causes 
he wayor naviga. danger, obstruction, or injury to any 
person m any public way or public line 
of navigation, shall be punished with fine, which may 
extend to two hundred rupees. 

For commeutary on tbU section, see Part II., Ch. VIII, § 133. 

284. Whoever does, with any poisonous substance, 

ry «i auy ^ manner so rash or negli- 

duct with respect g^nt as to endanger human life, or to be 
to poisonous likely to cause hurt oi injury to any other 
subsunce. person, or knowingly or negligently 

omits to take such older with any poisonous substance 
in his possession as is suflicient to guard against any 
probable danger to human life from such poisonous 
substance, shall be punished with imprisonment of 
either description for a term which may extend to six 
months, or with fine, which may extend to one thousand 
rupees, or with both. 

Note.— It >B not nccvssary for liability under this ecction thnk 
the negligent omission should be tolloived by disastrous conse- 
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qaenres, 1B82 P. R. Mo. 16. Bat the prosecution must prove to 
sustain a conviction under this and the following three sections 
the accused was guilty of culpable rashness or negligence, 
28 A iSi 

285. Whoever does, with fire or any combustible 

Negligent con- “fitter, any act so rashly or negligently 
duet with respect as to endanger human life, or to be 
to fire or com- likelv to cause hurt or iniuvy to any 
bnstiblc matter , t _ i- 

other person, or knowmglv or negli- 
gently omits to take such ordei with any fire, or any 
combustible matter in his possession, as is sufficient to 
gnard against any probable danger to human life from 
such fire or combustible raattei, shall be punished with 
impiisonment of either description for a term which 
may extend to six months, or with fine, which may 
extend to one thousand rupees, or with both 

Mete.— This sectiou is conSned to rash or negligent acts ; it cannot 
cover a wilful act of settiog fire to a house. Rataslal 126, See also 
SSlad. L.R. 263-13 Cr L J 636-13 Ind. Cas. SOB The owner of 
a house in which fire breaks out cannot be convicted under this 
section In the absence of proof there was any illegal oinissionon 
his part from which 'ashness or negligence may be inferred. 
1881 P.J.L. B. 134; 1891 P. J L. B 569 But where the accused 
was found smoking a close to half.pressed cotton bales, his 
coHMCtion under this section was held right Ratanlal 133; 1903 
U. B. R. (p. C.) 7 : 1885 P. J. L. B. 337 ; 1887 P. J. L. B. 411, but 
letting oil fire balloons was held to be do odence in 1899 P, J L, B. 
628. 


It has been held upon ibis section that the words “ injury 
to any person” include injniy to his property as well as to his 
person 5 B. H. C R. (Cr. Ca.)67. 

286. Whoevei does, with any explosive substance, 
K.gl.g.nt con. “ny "> ‘“Shly or negligently as to 
duct with respect endanger human life, or to be likely to 
Bub&uace* ® ® cause hurt or injury to any other person, 

or know'ingly or negligently omits to 
take such older with any explosive substance in his 
possession as is sufficient to guard against any probable 
danger to human life from that substance, shall be 
punished with imprisonment of either desciiption for a 
term which may extend to six months, or with fine, 
■"hich may extend to one thousand rupees, or with both. 
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Note. — A revolver washeldnot to be an explosive subsUace 
within the meaning of this section, Weir I. 233, but it is clearly 
covered now by the de&nitionof that expression in s. 2 of Act VI 
of 1908. But wheie death followed from a child playing with a loaded 
gun, 8 M, 421, the person who left the gun in a place where a child 
could meddle with it was held not liable under this section on the 
ground that the place where the gun was left was not a place where 
children were usually playing to the knowledge of the accused. 
In 28 A. 464 = 1906 A. W. N. 91=3, A. L. J. 332=3Cr. L. J. 363, 
the mere fact that the accused fired and some one w.is hurt 
with a pellet was held insufficient to support an inference of 
rashness or negligence. See Arehfr 1, F. & F. 351, Blada v. 
Ihgqs, 10 C. B (N. S ) 713, and Dixov v. BAl, 5 M. & S. 198. The 
first pait of this section is not confined to oases where the explosive 
IB in possession of the accused at the time of injury. It applies also 
to a case where the injury takes place after it left his possession 
and when it was being conveyed to its destination, Weir I. 236. 

287. Whoever does, with any machinery, any act so 
rashly or negligently as to endanger 
du^t wlth'^reniect life. Or to be likely to cause hurt 

totuacbinery.^ Or injury to any other person, or know- 
ingly or negligently omits to take such 
order witli any machinery m his possession, or under his 
care, as is sufficient to guard against any probable danger 
to human life from such machinery, shall be punished 
with imprisonment of either description for a term which 
may extend to six months, or with fine, which may 
extend to one thousand lupees, or with both 

See as to unfenced machinery, Inderniaur v Daynei, L. R. 2 C. 
P 3ili Britton G. 11. Cotton Co., L. R 7 Ex. 130 ; Htndle v. 
/JirfiW/uf/r, [1897] IQ B 192; T-ife \. Lafhnm, lb., 802 ; if the 
proprietor of o factory knows niachinory uns-afe, he cannot 
escape liability by proving that he has employed a competent hand 
to look after the machinery, ualesa it be the injury resulted solely 
from the negligence or erroia of aucK employee. 190S P. B.Ko. 
8=1907 P. L. R. 112=4 Cr. L. J. 279. It is to the interests of the 
sUtc that machinery should be safe for negligent as well as careful 
people. B!>'ii1.intop v. OqJrn, L. R. [1893]. 1 Q. B. 783. 


288. Whoever, in pulling down or repairing any 
building, knowingly or negligently omits 
to take Buch order with that building as 
is Eufficient to guard against any proba- 
ble danger to human life from the fall 
of that building, or of any part thereof, 


Ns5lit?ent con* 
duct with respect 
to pulhog dcivn 
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shall bs punished with impnsonmeut of either desciip- 
tion for a term which may extend to si\ months, or 
wth fine, which may extend to one thousand rupees, or 
with both. 

Note.— This section not apply where .v butldmj; suddenly 
collapses causing injury toneighbonring property. 14. K. L R. 19 = 
1 Cr L. J. 4S8. 

289. Whoever knowingly or negligently omits to 
take such otdei with any animal in his 
possession as is suflicient to guard 
toanimai against any probable danger to human 

life, or any probable danger of gnevous 
hurt from such animal, shall be punished with imprison- 
ment of either description for a term which may extend 
to SIX months, or with 6ne, which may extend to one 
thousand rupees, or with both. 

Note.— For commenUry on this acction, sco P irt II, Oh VIII 

§ 182 . 

290. Whoever commits a public 

Punishment for musance in any case not otherwise 
L”.!" pooishable by this Code, shall be punish- 

Wise provided or ®d with fine which may extend to two 
bundled lupees. 

Note —Having regard to e. 67. luitm, the imprisonment in 
default of payment of hne must be simple, seo Weir I. 839, 
S B. H, C, R. (Cr. Ca.) 45, contra, 5 W. 157. The mere fact accused’s 
land has been by the toitious act of thud partie^i brought into 
such A state as to be a nuisance to a public right of way over the 
same would not make him liable. 10 Cr. L. J. 10=2 Ind. Cas, 424, 

291, Whoever repeats, or continues, a public nuis- 

CoM.nu.nt. « *'“"“8 been enjoined by any 

nuisance after m- public servant, who has lawful authority 
junction to dis- to issoe such injunction, not to repeat 
continue . i. , , , ’ 

or continue, suen nuisance, shall be 
punished with simple impiisonment lor a term which 
may extend to six months, or with fine, or with both. 

Note.-See Cr P.C., ss 133, 144, Part II, Ch. VIII, §§ 12S — 131. 
In 8 A. 99., it XI ns held that a conviction under this section can 
be had only on oroof (1) accused hod on some previous occasion 
committed the particular nuisance and(2) ho repeated it after being 
personally enjoined not to do so, say under s. 143, Cr. P. C. The 
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order forbidding the continnance and the precise terms thereof 
must be recorded in the case A conviction for an act not Mahiiii 
171 se cannot be had without strict proof of all the ingredients. 
See 20 W. R. (Cr.) 95. A general proclamation issued by the 
Magistrate to the public at large without naming the accused it 
not enough to secure a conviction under this section. Even if 
the propriety of the injunction order in itself is not liable to be 
questioned by way of appeal or revision, once a prosecution is 
started for its disobedience, its legality and propriety has to be 
gone into before the accused could be convicted, 6 C. 88. Where 
an injunction issued by a civil court uader 0. XXXIX. r 2, C.P.O., 
IS disobeyed, sub-rule (3) of the same rule provides a punishment for 
the contempt of court involved in such disobedience. The fact 
the accused has heen dealt with under sub-rule (3) will not pre- 
vent the operation of this section. 

292. 'Whoever sells, or distributes, imports, or prints 
for sale or hire, or wilfully exhibits to 
BcfnaboSs'^ ° public view, any obscene book, pamphlet, 
paper, drawing, painting, representation, 
or figure, or attempts or offers so to do, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to three months, or with fine, or 
with both. 

Exception . — This section does not extend to any re- 
presentation sculptured, engraved, painted, or otherwise 
represented, on or in any temple, or on any car used for 
the conveyance of idols, or kept or used for any religious 
purpose. 

Note.— The « ord " obscene ” is one of considerable ambiguity. 
In one sense, Hiram Poner’e statue of the Qreek Ela\e, Ruben's 
picture of the Judgment of Pans, and the works of ^fartlal or 
Catullus, must be considered as obscene, that is, ns c.ip.ible of 
exciting sensual feelings. But it could not be endured that a 
shopkeeper should be prosecuted for selling copies of the works 
juit mentioned. I conceive that the word must he limited to those 
productions, the primary and pvipable result of which is to excite 
to lust Whatever may haxe been the original object of such 
writers as Martial or Catullus in their amatorj odes, in the pre- 
sent day they are bought and read ns monuments of a classical 
age. Nor can there be any greater indelicacy than the delicacy 
of those who p'ofess to 6nd impropiiety in some of the noblest 
works of painting and sculpture that have descended to our 
times.\ But, however diNienlt it ma> be to draw the lino in words, 
the distinction between the two cases will generally be bold enough 
In the language of Coelburn, O. J., *' the test of obscenity is this 
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whether the tendency o! the matter chart^ed as obscenity is to 
deprave and corrupt those whose minds ate open to such immoral 
influences, and into whose hands a publication oi the sorb may 
fall '■ Therefore, where a person was indicted for selling a book 

1— * of the 

qass- 
J\U of 

— . u « not 

for gam, nor for the purpose of prejudicing good morals, but for 
the purpose of exposing what he considered to be the errors of the 
Church of Itome, a conMction was supported. The Court held 
that the immediate motive of the defendant was not the question. 
If, in fact, the woik was one of which it was certain “ that it 
would suggest to the minds of the young of either sex, or even to 
persons of more advanced years, thoughts of a most impuie and 
libidinous character,” then its sUe was a criminal offence, and it 
was iortnatenal that the defendant had in view an ulter.or object 
which was innocent, or even laudable The law assumed that he 
contemplated those results which would naturally flow from the 
perusal of the treatise (/I. v Hickhn, L, R , 3 Q B. 3S0, 371 ; 3 A., 
837; 32 C, 247^2 Cr L J.201, 28^A. 100»190S A. W. N. 203->2 Or. 


Whether a publication is obscene is a question of fact, 20 B, 193 
And it makes no difference that Ibe obscene matter is contained 
in un accurate account of a judicial proceeding. Sf^rle v. 
UninnaTt, L, B., 7 C, P,261. The [act a trap was laid for the 
atcubcd by his ueiog requested to supply obscene prints is no 
defence, (\tililr^ \ Cox, 229. If a publication is m fact obscene it 
13 no defence to a charge of selbng or distributing the same that 
the accused had no cnminal intention 21 A, 100— 1903 A. W. N. 
203 = 2 Cp.Ii. J. S20. The motive of the accused is immaterul B. 
\ Thoiiiioii- 64 J P 456. There is nothing obscene as that word 
IS used in this section in advocating checks to conception or in 
explaining what these checks are or in the m^re statement of the 
places uheie and the pnees rt which they c.vn be procured, 
Ratanlal. 620. UradUngh and Annie Uesantwere however convict- 
ed in England for publishing a book called ‘ fruits of Philosophy.’ 
SeeQl.v nra.ilau'jli L. R 2Q.B.D 569and35.B D 607 though the 
conviction was quashed b> the court of appeal on the technical 
ground the title of thebookalonehad been set out in the charge. To 
sustain a conviction under this section, the particular represen- 
tations or words exhibited or ottered must be specifically found to be 
obscene 1 C. 356. The proprietor of a newspaper will not be liable 
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unless tho matter objected to was inserted in his paper under his 

‘ ’ ' 1890A. W. Ib 175; l903 P, 

«f/ (ig07J IK B. 388=76 L. 
ledj,'e ma^’ be assumed if it 
'sde management 52 Sol. 

Jo 784; SS C 945. 

293. NVhocver has in his po^^ession any sach obscene 
book, or other thing as is mentioned in 
Having in poss- the last preceding section, for the pur- 
book.%to ,10^8^10 distribution, or public 

or ovhibit’iou exhibition, shall be punished with iin- 
piisonment of either desciiption for a 
teim which may extend to thiee months, or with fine, 
or with both. 

Notc.—Upon n comiction under ss 292 or 293, the Court may 
ord^r the destruction of all copies of the thing in respect of which 
the conviction was obtained. (Crim. P C . s. 621 ) 

Obscene acts 294. Whoever, to the annoyance of 

and songs. Others, 

(a) does any obscene act m any public place, or 

(fi) sings, iccites, or utters any obscene song, 
ballad, or words, m or near any public place, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three months, or 
with fine, or with both. 

Note.— -The words of thU section, which make it necessary that 
tbo place should be public, and that the act should be to tho annoy- 
ance of others, Sinehlnml v. llaijti, L.R. [1S96J 1 Q.B 290 Innft 
V. iSViijjinn, L R. [1894] 2 Q.B 292 seem to point to such open 
obscenity as would have been a nuisanco at common law. Some 
person actually annoyed should bo called as a witness, L B R. 
(1872-1682) 332, 537 and 59. 

"Itsccmi an ctUbli-hed principle, that whatever openly outrages 
decency and is injarious to pubbe mortis is a misdemeanour at common 
U«.” It. V. Crmi*K, 2 Camp. 90d. 

According to English law, auch an act, even if committed In a 
place of public rewrt, was not indictable if only one person could 
have been annoyed by it Jt. v. UVfcf,. 1 Den., 338. J'Ahol. 
(1881) L. & C. 103 Bat though the plural word “others" is 
used in this section, it includes the singular number under a. 9, 
unless the contrary appears from the context There certainly is 
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no reason .i person who biwls out an indecent song in h 
railnay carrUse, to the annoyance of a single lady, should not be 
punished for it 

An omnibus .s n public place for this purpose, li v. Hulun i. 
Dears., 207 = 22 L, J. (U. C.) 122 and so, of course, would a railwaj 
tram be, or any other place w'here a great number of persons 
might be affected bv the crimiaiil act, H. v. Thnllman, 33 L, J 
{M. C.) 53 = L. * C„ 328 or u pnbiic unnal. v L R. i 

C. C. R. 282. 

* In counidsring whether .i parttcaUc locality is a public place or not, 
the Courts look at iC lu respect to the miaoar in which it was used at 
the time of the allcgei offence Thus, if a Tillage storehouss to which 
people resort for the purchase of goods, or a shop in which msdicmes are 
sold. IS locked up at night, it then ceases to be a public place, though it 
was 'Qch during the day And the general priocipts seems to be, that 
the place must be one to which people are at the time privileged to 
resort withont an invitation. Oo the other band, any place may be 
Dade public by a temporary assemblage , and the exclusion of a few 
persons is not atone sufficient to prevent its being such " 1 Bishop 
s 315 

“A public place is a place where tbs public go, so mattsi whether 
they have a right to go or not The right is not the guestioa " (Per 
Grow, J. I? V. IVellurJ. 14 g. B. D„ 63 at 65; 17 A. IB3| 10 Bom 
L. B. I047, Sanders. L B. 1 g. B. D. 15a43 L. J. (M. C.) 11, 

A charge under 8 292ots 291 should be specific as to the words 
or representations, alleged to be obscene, and the Magistrate 
should expressly state wbat he finds to have been exhibited, or 
uttetkd, so that the legality of the conviction may be open to 
examination on appeal 1C. 356; /oWoimf in L. B. R. (1893 
1900), SO A contrary view prevailed m Weir I. 251, where a Police 
constable deposed that the words used were not fit to be beard 
And the accused insrety denied the occurrence It has been held 
in 4 B. H. C. R. (Cr. Ca.) 25 that a Inoant is njt necessarily an 
obscene song To secure a conviction, tho actual words of the song 
must be proved to be obscene. A cona’iction undsr this section 
for uttering obscene songs in a public place being one for an odence 
involving breach of the peace would justify action und^r s. 106 
Cr. P. C,, 1901 U B.B.lP C.)4=lCr. L J 533; 26 0.576; 27 c’ 


294A. Whoever keeps any ofhee, oi place, for the 
pm pose ol drawing any lottery not 
^K..pi"g lot,,,,, by Government, shall be 

punished with uuprisonment of either 
description lor a term which may extend to six months, 
or With fine, or with both. ’ 

And whoever publishes any proposal to pay any sum, 
or to deliver any goods, or to do or forbear doing anything 
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for thebene6t of any person, or any event oi conHnfjency 
relative or applicable to the drawing of any ticket, lot, 
number, or figure in any such lottery, shall ho punished 
with fine which may extend to one thousand rupees. 

Note.— This section w.\s added Ly Act XXVII of 1870, s. 10; 
Bee B. 13 of the Act and note to s 130 at p. 78, ^iiprn. ’ 


18 bargained tor. Where a dealer sold pickets of tea contiiniog one 
pound each for 2?. 6 7., and each packet eontai tied a coupon entitl- 
ing the parehaaer of the packet to a prize specified in the coupon 
this was held to be a lottery It a ts admitted thit the tei was- 
fair value for the money, but the inducement to the purchaser 
and what he actually bouyhl was the lev. coupled with the chance 
of getting something of value by way of a prize, but without the 
leist idea what that prize might be What the prize might turn 
out to be was the result of mere chance or accident Tii/!/>r 
V. Sweifov, IIQ. B. D, 207. ff«// v. .V/ IVillirj,,,, 20 Ce* 33j 

Harrhiick v. Lane, [1901] IK. 3.204 ; n’lf/ti v. Yok'i'i, [1907] 

1 K, B. 449. See a cur.ous case which was decided not to be a 

lottery, m 22 M, 212. This case was discussed at length by the 
Punjab chief court 111 1910 P. R. Cr. *7- 1910 P. L. R. Nc. 92*sl9t0 
P. W. R. Cr. 14 b 11 Cr. L. J. 332a 6 Ind. Cai. 620, and distinguished. 
Thediscision in Ta„l„r v was followed m what was 

known as the “Missing Word Co-upetition cue." Ilndai/ v. 
Pr'irton, (1893] i Ch. 154. A newspaper proprietor printed in 
each copy of his paper a piragnph m which the last word was 
omitted. Any person who cut out u coupon amietod to ths piper 
and sent lb in, filling up what ho supposed to be the ratssin^’ 
word, and enclosing a shilling, hecami n compstitor Th" whole 
of the money arising from the shillings was to be di /idecl ameng 
the successful competitors If the object had been to indicate 
the most appropriate word, this would hive haan an e, fart of skill 
As the competition was arranged the missing word was one chossn 
at random, and the selection of it was a mare initter of chance 
The following cases were accordingly decided not to bj lottariaa as 
the prizes were to be won by skill. SttUirlv fiinr fl371l 

2 0. B. 474; Jl.ll v. Cot. (1899] IQ- B. 193. The oeriUic.al 
drawing of a prize by members of a chib fund who subscribed 
each a certain sura every month the result of which was his 
ceaning to be » subscriber thereafter and loss to other mambsrs 

was held to be within this section, Weir 1. 2il where 1 H.H.C R 

448 The fact that the Company is rcgistjrod 

would liot take the case out of this seution. Weir 1. 212, 8uch 
rogistnittou would not amount to authorisation by the Ooverii- 
inent under this soctioD, Tne word * Qovormneiit * is defined in 
s. 17, and would not include the llntish Quverninent of a 

Colony likcy^ustriiliii, 10 B. 97. 
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The offence under the 6r«.t paragraph U the keeping of aa o(Boe 
or place where the actual drawing takes place ; keeping a Biaill 
place for doing preliminary business and coirespondenco and not 
intended and fit for drawing purposes is not an offence under this 
section. 1910P.R'Cr. 17=1910 P. L. R. 92 = 1910 P. W. R. Cr. 14=. 
11 Cr, L. J. 332 = 6 Ind. Cas> 620. Again the use of a place onco Is 
not i.feptnq it which means something habitual, .1/ trhn v Tieni'vnin, 
[19073 1 K. B.64. 

An adxertiseinent of a lottery to be held m Melbourne was pnb* 
lished in a Bomoay paper. It was held that the words “ saob 
lottery." in the second clause of the above section, applied to 
“ any lottery not authorized b> GovernnieLt," and therefore to a 
lotterj in a foreign country which was not authorized in Ind'a, 
and that nn offence punishable under tbit clause wis committed 
by the person who forwarded the notice for publicvtion, and by 
the newspapei proprietor who punted it 10 B, 97. 

“No Court shalltike cormsanae ofanyolTeocs pun ahalile iioders. 
291A, unless upon complaint madu by order of or under authority front, 
the Govsnior-Geueral in Cou'icd, the Local Oevernmeot, or some olfioar 
empowered b> the Oovernor>GeQsral m Cou.ieil id this behalf (Onm. 
P. G 1893, t. 196 ) 


CHAPTER XV 

OF OFFENCES RELATING TO RELIGION. 

295. Whoi veh destiovs, damages, ov defiles any 
place of worship, oi any object held 
SlLT'r'pU.c'^Sl o( peisons, with the 

worship. With in- intention of Iheieby insulting the relig- 
tent to lubuit th- ion of any class of persons, or with the 
^ knowledge that any class of peisons is 

likely to considei such destruction, 
damage. ui defilement as an insult to then i eligion, shall 
be punished with tmpi isoninent ot either description for 
a term which ra.iv extend to two yeais, m- with fine, or 
with both 

Note*. 1 The High Couit of Allahabad h is held that the word 
■* objecl. in this section must be an luaniinate object, and there- 
fore that the slaughtering of a cow, which is held eaered by many 
Hindus, IS not an offence under this Sjction, 10 A. 150; followed io 
Punjab Court 1333 P. R. No. 34; <0 A. 159b 

2. The word lUCtle is not restricted m meaning to acts that 
would make an object of worship nnclcan as a material obj’ect. 
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bat extends to aets done it relation to the object of worship, 
whjoh »ouId render sucb object ritaallj' impure, Weir f. 233 A 236, 
Cont}'i ID B. R. 199. As to w'hether a Ki/auiiq is a place of wor- 
ship or an object held sacred bv the Buddhists within the meaning 
of s 295, and whether iajnring or defiling the same, would be an 
offence under the aboxe section, see 1 U. B. R. 198. 


8. As to the distinction between objects of respect or 
veneration and objects that are held sacred, see 10 H. 126.— Prr 
Brandt. J , at p. 127.28. 

4 Atiy t>J «*.— Thu section would covei acts done 

b> one sect of Hindus to wound the feelings of another sect. It 
is not limited to the acts of those who follow different religions, 
Weir I, 253. 

5. The intention of the accused must be to insult the religion. 
Bee Ratanlal 979 ; 1883 A W. N. 39 ; 7 C. P. L. R. 45 ; S C, P. L. R. 20. 

To be entitled to the protection atlordod by this section, the 
assemblj must be lawfully engaged in religious worship. An 
assembly whose real common object is one of those set out in 
s. 141 titjiia or which has been commanded to disperse under 
a, ISl is not entitled to the protection of this section. Whatever is 
prohibited by latv to be done directly, cannot legally be effected 
by an indirect and circuitoua eontrnaace. Bootli r. Bank of 
Lvr/huiii, 7Cl.6F.S09»i6 Bln| tN. C.j l6i7B.42; 23C.60sl909 
P. W. B. Cr. 33 = 1909 P. L. R. 149 10 €r. L. J. 445«31nd. Ci8,931; 
The use of puulio streets for leligious oroceasions i> now well estab- 
lished, despite the weighty observations of Bashyam Iyengar and 
Subrabinanya Iyer, JJ., in 26 M. 554. The view of Benson, J., in 
this case, was followed by the Allahabad High Court in 8 A, L, J 
1150 = 12 Cr. L. J. 573- 12 Ind. Gas. 837, and 18 undoubtedly the law 
after the pronouncement of tbeir Loidsbips of the Zhivy Council 
on the subject. 30 M. 185 (P. C.i. 32 M. 527 ; 13 Cr L. J. 534 
e=i5 Ind. Cas, 806. Butt religious sect cannot claim erclusive 
right, incousistent with the equal rights of all, to the use of a 
public way, 32 M. 478 ttt 483 

It is not necessary for liability undei this section that the in- 
tention was to disturb, knowledge of such likelihood is enough, 

7 M. L. T. 429 =-11 Cr. L. J. 400=6 Ind. Cas. 774. 


\ 296. Whoever vohmtaiily causes disturbance to any 
assembly lawfully engaged in the per- 
pisturbiuga ro- foiujunceot icligious worship Of roligious 

ligious assembly. , 1.1 - 

\ ceiemolues, shall be puiii'-hed with im- 

prisonment of either description for a terra whirh may 
oxten^to one year, oruith fine, or with both. 


Note.AAniong Muhammedsnstheruare two sects, one of whom 
flays the in a low tone, while the other repeats it aloud. -A 
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member of the latter sect eotered a moique bcloagmg to tho for- 
mer, and called oat hi3 .-tmcn in a loud voice, and was convicted 
under this section MnhmnoS, J , w.is of opinion that hh act was 
justified under s 79 ns being one directed by the religious law to 
uhich he was subject. Thi. other members of the Court disagree- 
ing with him, ordered the ease to be retried, the Magistrate to 
have regard to the quesVons, Whether there was an tisssrably law- 
fully engiged in the performance of religious worship Whether 
it was. in fact, disturbed by the accused ’ And whether the accused 
intended to cause distarbanee. or to do an net which he knew to 
be likely to caus^ distarbanee ’ 7 A. 431. at 474 (P B ) ; 12 A, 491 
(F. B.) ; 12 C. W. N 233; 13 A.4i9(F. B) See 18 1. A. 59 ; 23 C. 63 It 
is not necessary that there should be an actual stay or interruption 
of service Weir I 239 


297. Whoever, with inteotioa of wounding the feel- 
ings of any person, or of insulting the 
kSplIc”.'.™ religion ot any petsou, at wttli tha 
knowledge that the feelings of any per- 
son are hkeh to be wounded, or that the leligion of any 
person is likely to be insulted thereby, commits any tres- 
pass in any place of worship, or on any place of sepulture, 
or any place set apart for the peiformance of funeral 
rites, 01 as a depository for the remains of the dead, or 
offers any indignity to anv human coipse, or causes 
disturbance to anv persons assembled tor tho peiformance 
of tuneial ceiemonics, shill bo punished with iinpuson- 
rnent of either de-cnption f »r a term which mav estend 
to one year, or with fine, or with both 


Note — Acts done by » coowoei of propeity iri the exercise of 
his rights of property cinnot amount to ,* tiespis. uadji thi first 
portion of this section, unless they amount to <vd excluiion of 
the other co owners from their rights, 3 M. 178. Intsotiou or 
knowledge of either of the things spsciSed is eissntiil to the 
olsnce. Weirl. 287. 1337P. R.(Cf.)26. Rut it his bsen Lwd down, 
obilci, that a peison would be puni!>hable undsi tin-, section, who 
opposed the perform incc of funeral ceraiaouiei by .in uUegeJ 
adopted son, thereby wounding the feelings of the widow, although 
the opposition was by wiy of asserting the mvaUdity of the 
adoption In tiic pirticular case, aupoosiug the .vdoptioo to hiva 
been in%ahd, the widow was the proper person to pirformthe 
funeral rites, .ind could have done so by proxy Tho lesistinoe 
therefore, by iht. defend int was purely illejvl, 6M 233, at 237! 
But a Mi.liKri II ri urocesBiOQ is not a funeral cer-omony witbii the 
meaning of this seotioa. 1333 A. W. N. 43. The ploughing up of a 
bun il ground and disturbance of graves ivas held to be punishable 
under this section, though it was done with the consent of the 
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owner, 18 A, 393, or by & co-owner o{ the graveyard in question, 
6 A. L. J. 927 = 12 Cr. L. d. 532=^12 Ind. Cas 309 As it was found, 

a matter of fact, that the accused knew that their act was likely 
to wound the feelmga ol others, the consent of the owner was 
immaterial. 

A Ilmdu had sexual intercourse with a woman in an enclosure 
Burroundmg the tomb of a Muhammedan Fakir who was venerated 
by some of hia co-rebgionists The Madras High Couit set aside 
a conviction under s 295, as it was not shown that the place was 
“held eacred by any class ofpeisans,” they substituted a con* 
viction under this section being of opiniuc that he knew that his 
act, ’f detected, would wound the feelings of the Muhammedan 
admirers of the Fakir, and that it nus immaterial that he beaeved 
that hie act Mould not be delected. Considering that the Court 
negatived all intention to losult anyone, and found that the act 
wae committed at 9 p M , and that the accused was only delected 


II . ... . 

A few insolated and secret cases ofbunai in the course ofmouy 
years on u piece of land do not constitute the place one of 
sepulture within the meaumg of (he section, 10 Cr. L, J, 160 = 2 
Ind. Cas. 6iS. 

The word trespass as used in this section need not neeesasrily 
mom the same thing as <><»>, naf (rr'tpasy, B. 441, Knox, J., in 18 A. 
S9S sajs ; I am not prepared to construe the word trespass, m s 29? 
as it IS defined m the case of o-if/unaf trespass under the Penal 
Code. In a section of this kind, I see no reason for restricting 
the original meaning of the wurd, which covered any injury or 
oirenco done, and to couple it with entry on property. ” In 40 C. 
548^17 C.W.W, 631 = 14 Cr. LJ. 117 = 18 Ind. Ca, 677, Richardson. J., 
says the term ' trespass ' is used in this section in the sense of 
any violent or injurious act committed. It uus further held in 
this case that the fact that the graveyard was a disused one will 
not make an act of trespass with the specified intention or know* 
ledge any the less an otfcnce if there are graves still visible on it. 

298. Whoever, with the lieliborate intention o£ 
wounding the religious feelings of any 
pt'tson, utters any word or makes any 
boratu latent to suund in the hearing of that person, or 
wound ^tho teli^ makes any gesture m the sight of that 
f|,y*'perRon* ” pcrsou, OF places any object in tlie sight 
of that person, shall be punisiicd with 
imprisonment of either description for a term which 
may extend to one year, or with fme, or with both. 
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Ncte — These sections are of so danserous a ch'^ractsr, that it is 
West necessary to bear in mind the gsneral exceptions coata'Qsd 
in ss. 76—80 It is clear that a missionary or teachsr, finn i Hie 
Pursuing his calling, could not be indicted for any oTence he 
Slight giro to others , nor, of course, could a Magistrate, who felt 
It to be hi3 duly to prevent or interrupt a reiigiojs procession; 
hor a MuQiuipal Commissioner, or Engineer, who dug up a burial 
ground, or threw doavn a temple, in the pertormanca of some 
public noric , nor a person nho did such an act upou ground 
"Hich was Uwfullj his own, whatever might bo the olfanco given 
thereby A merely spiteful act, such as throwing down a shoe, 
done for the purpose of annoaing another, by polluting his food, 
is not within this ss.:tioo. 2t A. 151, c/ 6 C P. L. R. 7, where 
'i woman thiew the cloth m which she wvs confined upon the 
alleged father of her ilbgitiro ate child. The ssction applies only 
to insults to religious feilin.;3 and not to c-itif 

The original framers of the Code say, m reference to this 
teetjon Ip. 48) — 

"In framing this vUu^e we hid two objects m view we wish to allow 
all fair latitud* to religious discu^sioo, as 1 at (be s las time to prevent 
ths profesaots ol sn; religion itomoflinog. unijt the pretext of auoh 
discassioa, latencionel insults to what IS he d «icted by othiis We do 
not conceive chat any peraoocjn bi justified iQ wounding w th delibsrate 
intentioa the rel giouv i:eliags of bis neighbours by words, gesture, or 
exhibitions a warm expression dropped in the beat of controversy, or 
an argument utgjd by a purson not for tbs purpose of insulting and 
annoving the professors of a d>fIetont creed, but iii good fa th for the 
purpose of v.ndicatiDg his own, Will not foil under the definition con- 
taiaed >ii this clause." note 3 


Notwithstanding this explanution the compUiats against this 
section Were numerous, not only from the Missionaries, but fcotri 
the Company’s Judges, one of whom. Mr. (rit'‘»ne, Judge of the 
Bombay Sadder Court, siys, "this, clauiie might, I think, be 
excluded, for it almost ivmounts to a prohibition of preaching the 
Oospel ’’ 111 cojnmenting upon these criticisms, the Commis- 
sioners quote the above passage, and go on to svy— 


“ We understand these instanca-, to be luentioned as ludicativa of the 
strictness with which ibe dehoitiou is to be cuustrued, so as not to make 
a person ctimiaalW liable for wordv, etc . wounding the religious feelings 
Of another, unless ii deliberate intention so to wound his fcilmgs ba 
uiii;quivoo.illy m in/{e»te<l, Js t would be by mere raiJing aud abuse” and 
oy olfen.ivo attacks upon bisriligion, uujec the pretext of discussion. 
Without any .nguiuuul which an imparttai arbiter could possibly believe 
to hkvd bsun Hddras'Bd to him in good faith mjtely for the purpo.eof 
couv.ncini* him of the truth It is here to bo observed, thit it is not the 
•^presfiion o( the ofleudad party thvt it is to bu admitted to decide 
iba words uUc'ed duservo to be considered vs insulting, and 
waot..ot they wore uttered with the deliberate intention of insulting- 
‘Qpso are po tits to be detorniined upon cool and calm consideration of the 
'ircumstmces by th“ Judge Theinteiitmn to wound mast be drJiftrrate 
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Where the lesser penalty U inflicted, it is iraperative upon 
the Court under 8. 367 <6), Cr. P. O., to state the reason %vhy the 
sentence of death u as not passed, thus injilyingthat the extrems 
sentence is the normal sentence, 1 h, B. R. 216 followed in 
1 Cr. L. J. 473: 10 Bur. L. R. 123 = 1 Cr, L. J. 663; 3 L. B, 
H. 111. Where adequate judicial reasons could not be found, the 
court is bound to pass the death sentence, coupled if necessary 
with a iccominendation to the £xecutive GovernmJot for the 
exercise of its prerogative under s. 401, Cr. P. C. Very oftsn the 
age, 1911 U. B.R. I. 87=12 Cr. L.J.«S = lf Jnd. C^s. 792. oi sex of 
the accused has been tre.ated as suflicient reason for not p using 
death sentence. 11 C. W. K. 90l=S Cr. b. J. 131, (1892 93) U. B. R. I 
203 eonfrrt, 1 L. B. R. 339, Similarly where the accused murdered' 
his wife labouring under an unfounded suspicion of her chastity, 
8 C. W. N. 218=1 Cr. L. J. 62; 12 Cr. L. J, 214 = 10 Ind. Cas. 
119 Several reasons will be found stated in 1631 P, J, 
L. B. 112; 1899 P. J. L. B. Sni* Ou. s e 216 & 210: 2 A 33; 
1866 P.R No. 103, Where a Hindu widow kills her illcgitimite 
child to hide her shame, 14 K. L. R. 312«-2 Cr. L. J. 193; Ritxnlal 
4oi, and m general circumstances of youth and heat of pission, 
14 K. li. R. 31 = 1 Cr. L. J, 491 ; where there is an absence of direct 
avidenoe, 14 R. C. R. 376 = 2 Cr. L. J. 339; and where the corpse is 
not forthcoming, 11 W. R. (Cr.) 20 ; 3 A, 383 : or the case is murdsr 
as falling only under cl (4)o(s.303, 1833 S J. h. B. 439 ; or where 
there is an absence of premeditation coupled with intoxication, 
1 Cr, L. J. 493, it has been thought proper not to award the extreme 
penalty. 

It is hardly necessary to observe that no Statute of Limitations 
exists in criminal taw. But where prisoners were convicted of 
murders committed 19 and 13 years prior to trial, the Court 
remitted the extreme penalty of the law, considaring that it was 
not cilled for as a public example. (Mad P. U. 198 of 1851 ; 
216 of 1852.) 

.As to finding t verdict of culpable homicide, or of any minor 
ofTcnce, where the facts charged as murder do not make out th it 
offence, see Cr. P. C. s. 238. 

.A person who uniutentioa.illy commits murder m a dacoity ra ly 
be punished under s. 306, but he cannot be sep .ntoly convicted of 
murder under a. 802, and of dicoity under b J95 1333 W. R.(Cp,) 
39 On a coniiction lu the alternative of murder or causing dis* 
apj>^aranc 0 ol evidence (s 201) onlv the punishment preseribij for 
the Utter otlence -.ould be awarded. *ie s 72, 1. P. C., 1933 A. W. N. 
63 = 3Cr L. J.SS). i 

Paniihm-ntfor 333. Whoever, being under sent>‘nco 
znurdit by K hie- of transportation for life, commits 
murder, shaH be punished with death. 
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Kote.- Dc\th 18 the only legal sentcoce in such ii case, 19 W. R, 
(Cr)]5. The view m H R. L. R. 13J=lCr L, J. 9?0 probibly is 
based on the ground that the accused there had been sentenced to 
twentj’ j ears' inipr'«onment at Ahmedahad and though a sentence 
of transportation for life la regirdedas e<imvaleut to imprisonment 
for twenty ye.ars, for purposes of this section they ought to be 
treated as sentences coming under different categories of punish- 
ment. Similarly it would be inipplicable to .i tJuropevn under 
sentence of penal servitude tor life. Out probably a person under- 
going imprisonment in lieu of transport ition would bo within the 
section. 

304. Whoever cuiuinits culpable homicide not 
_ , , . amounting to murder shall be punished 

saipahic homicide "’ith transportation tor life, or iinprison- 
noi amounting to roent of either description tor a term 
which may extend to ten years, and 
shall also be liable to fine, if the act bv which t)ie death 
18 caused is done with the intention of causing death, or 
of causing such bodily injury as is likely to cause death, 
or with imprisonment ot either ilescnption for a term 
which may extend to ten yeaie, oi with fine, oi with 
both, if the act is done wuh the knowledge that it is 
likely to cause death, but without any intention to cause 
death, or to cause such bodily injury as is likely to cause 
death 

304A. Whoever causes the death of any peison, by 
doing any rash or negligent act not 

Cju«ng death amounting to culpable homicide, shall 
py negligence . » ^ t» 

be punisiied with impiisonment ot 
either description for a terra which may extend to two 
years, or with fine, or with both. 

For coramentwry on this section, see Part II , Ch IX, § 157, 
ut p. 519. 

305. If any person under eighteen years of age, any 

\beiinent of person, any deluious person, any 

euicide oi chiU or idiot, or any person m a state of intoxi- 
m^ioe pjrson catioD, commits Suicide, whoever abets 
the commission of such suicide, shall be punished with 
death or transpoitation for life, or imprisonment fora 
term not exceeding ten years, and shall also be liable to 
fine. 
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306. anv per'^on commits su\cide, whoever abets 

the commis'^ion of such suicide shall be 
punished with iinprisonment of either 
* ' desciiptionfor atertnwhichmay extend 

to ten years, anti shall also be liable to fine. 

For comraentftrj oo ss 305 and 308. see Part II., Ch. IX, § 158 , 
at p 529. 

307. Whoevei does auy act with such intention, or' 

knnv\led<»e. and under such circum- 
mutltr*'* stances that if he by that act caused 

death he would be guilty of murder, 
shall be pumslied with imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine , and if hurt is caused to any 
person by such act. the offender shall be liable either to 
transpf'rtation for life, or to such punishment as is 
herembefoie mentioned 

When any person offending under this section is 

Attciopt* b; undct sentence of tiansportation for 
life-eonvjcts. jtfe, he may. it hurt \s caused, be punish- 

ed with death. 


(fi) A shoots at Z w>th mtont to kill him, under such oiruum. 
stances that, it death ensued, A would be ftailtv of murder. A i'< 
liable to punishment under this section 

(ti) A, with the intention of causing the death oi u child ot 
tender years, exposes tt in n desert place A has committed the 
otTence defined b) this section, though the death of the child does 
not ensue 


(r) A. intending to murder Z, buys a gun and loads it has 
not yot committed the olTence. A fires the gun at Z. He has 
committed the olTence defined in this section; and if such 
firing ho wounds Z, be is liable to the punishment provided hy the 
fatter part of the first parngrapfi of this section. 


(</) A, intending to murder Z by poison, purchases poison and 
mixes the sumo with food svbich remains in A's keeping; has 
^ not yot committed the oiren(.e defined in this section. A places 
\ the food on Z's tibie. or delirers it to Z'e servants to place it on 
\Z’e tabic. A has committed the otfenco defined in this section. 

\ For commentary on ss. 307— 309. see Part II , Ch. IX, § 159, 
«t\n. S30. 
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§§ 306*311.] ATTEMPT TO 3fDKDEI{ 

308. "Whoever does .Tny act with such intention, or 

Attempt to knowledge, and under such cncumstances 
commit * culr-ible that, if he bv that act caused death, he 
homicide u'ould lie Ruilty of culpable homicide not 

amounting to niurdei. shall be punished with imprison- 
ment of either description foi a term which ma\ extend to 
three tears, oi tvith fine, or with both : and if hurt is 
caused to any peison by such act, shall be punished with 
imprisonment of eithei description for ateiin which may 
extend to seten jears. oi with fine, or uith both 


IllHsfrfilioii 

A, oa ‘tad sfidden i>io\oca(iou. Gre<( tv pistol at Z. under 
Each cucumstancob that, if he tbeieby caused death, he would be 
{juilit of culpable homicide not amounting to rouidci A has 
comTmtled the cffence defined »n thw section 


309. Whoetei attempts to commit suicide, and does 
anv .ict lottaid- the commis-sKin of sncli 
Attempts to oQence. shall be punished with simple 
commit bUiside , i , , ‘• 

mipiisonm**nt f<-r a term wlitch iua> 
e.xiend to one yeai, oi with fine, oi with botli 

Note —The t’ourt should eSfuise it^ di>cietton and a 
lenient senicnce, where the i'««sed »' found ’«iittenijg fioni 
a bod.li atfcctiun caiuing icute inenUl dcpiessinii 2 L B. R 
203- 1 Cr. L. J. 477. The i nlint. 1 B. H C R. 4 h.l^ b. < ii 
bi the Le^i,,lature that is the section -Vb now stai'id-,. i -(‘iitencu 
of line oiilj miij b< impobej 

310 Whoeici, It am time, attei thi* passing of this 
Act, shall have been habitiullt associ- 
° ated with any othei oi otliei^ foi the 

pnipose of committing robbeiy oi child btealin" bv 
ino.inb of, oi aecoinp.mied with, muidei. is a Tling 

311. Whoes'ei is a Thug shall be ininished with trans- 
l’uiii,hment P'utation toi life, and shall also be liable 
to line 

Note.- Alto the jurisdvclioii oier Thug-,, Cr I’ C, s 181. 
Iliibituivl iibv-ociation for the uurt>Osc specified is the cist of the 
olTente 1891 P. R. No. 28 
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Of the CAUSINtl OP Miscarhivge, of Injuuiks to 
UNBORN Children, op the Kxposube op Infants, 

AND OF THE CONCE.ALXIENT OP BlIlTHS. 

312. Whoever voluntarily causes a woman with child 

to mjscairy shall, if such miscarriage be 
not caused in good faith for the purpose 
of saving the life of tlic woman, be 
punished with impiisonment of either description for a 
term which may extend to three yeais, or with fine, or 
with both ; and, if the woman be quick with child, shall 
he punished with imprisonment of either description 
for a term which may extend to seven years, and shall 
also be liable to fine. 

Explanation.— X woman who causes herself to ints- 
cairy is within the meaning ol this section 

Tor coinniciit.iry on 316, see I’urt II.. Ch IX , § 100 nt p. 

086 

313. Whoever commits the offence defined in the last 
0.»uiiu« lnl^car. preceding section without t!ie consent of 

rjage withoas the woman, whethei the W'oman IS quick 
womiu'a eon»eni ^hild oi not, shall be punisiied with 

transpoitation for life, or with ampiibonmcnt ol either 
description for a term which may extend to tun years, and 
shall also be liable to fine. 

314. Wioever, with intent to cau^c the luiscaiiiagcof 
D«it*n iu«edl>y a w'oman with child, does an} act winch 

An ikctdono with causes thc death of siicli w Oman, ■'lidll bc 
ra's'Urtiig-.' * punished with unpiisonment of citlier 
dcsciipiion for a term which may extend to ten years, 
and shall also be liable to fine ; and if the act is done 
Hftct done with witljout tJic coiiscnt of the woman, 
voutwoiuin’i con- shall he piimshcd eithcT with ti.mspoit- 
ation for life, or with the punishment 
.ahove-mentioned. 

Exjilaiuition — Itis not essential to this offence tliat tiic 
offeridcr should know that the act is likely to ciiise death. 

\ 
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ALt done with 
intent to prevent 
a child being horn 
alive or toc.iuse it 
to die alter birth 


315. Whoever, befoie the birth of any child, does any 
act with the intention of thereby pre- 
venting that chi/d fiom being born alive, 
or causing .t to die after its birth, and 
does 1 ) 3 ' such act prevent that child fioin 
being born alive, or causes it to die after 

its birth, shall, if such act be not caused m good faith 
for the purpose of saving the life of the mother, be 
punished with impiisonnient of either desciiption for a 
teim which may extend to ten yeais, or with fine, or 
%\ith both 

316. Whoever does an}’ act tuidei such cucumstances 

that, if lie thereby caused death, he 
would be guilty of culpable liomiciile, 
child by n uef and does by such act c.ause the death of 
amouatiBR toeul ^ (unck unborn child, shall be punished 
pdijia homicide *, ^ 

with imprisonment ot eithei description 
for a term w hich may extend to ten years, and shall also 
be liable to fine. 

in., f‘u, I 

knowing th.it h« i> Iikelv to i.w>i''t! the Ou.ith uf .i piui’niui 
woniiin, doe>i .m ACt winch, if it c W'.eii the dcirh of tlie woiii.ui, 
would Amount toculpiDlehoiinoKie The woia.m i', injuied, but does 
not die, but the death of .lu unborn ({Ui< k child with which »he is 
lireijiiunt w theicbv caused V is guilty of the oUcOl. dihned ,n 
this s-ctioii 

317. Whoevei. being the father or motliei ut a child 
undei the age oi twelve jears, oi having 
Ihecaieof such child, shall expose or 
leave such child in any place with the 
intention of wlioUy abandoning such 
child, shall be punished with impiison- 

ment ot either desciiption for a term 
which may extend to seven yeaia, oi with tine, ot with 
I'oth 

Kijilunation — This section is not intended to pievent 
the tiial of the otionder for murder or culpable homicide, 
as the case may be, if the child die m consequence of 
the exposure * 

For commentary on this vCbtiOR.sec Tart II., Ch. IX., § 161 at 


£ .po'iure .x n <1 
.duiidonmeut. oi a 
cbilil under twelve 
ye.ir, li> parent 
or persona having 
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318. Whoever, by secretly burying or otherwise dis* 
posing of the dead body of a child, 
bifth"b^se™etLs* such child die before or after 

posaiofdead'body' 0*^ during its biith, intentionally con- 
ceals, oi endeavours to conceal, the 
birth of such child, shall be punished with imprison- 
ment of either description foi a term which may extend 
to two yeais, or with fine or w'lth both. 


For coinmentari on this section, •■ee Part II , Ch. IX., § 162 
at p. 545 


Op Hurt 


319. Whoever causes bodily pain, disease, or infir- 
„ . mitv to ant pci son is said to cause 

Hurt . . '1 

hurt 


- , . 320. The following kinds of hurts 

only aie designated as grievous — 

Fnst.— Emasculation 

SeeoiKUtj . — Pennanent piivation of the sight of either 
eye. 

TJmdhj. — I’erniancnt piiv.Uion of iJie hi'anng of 
either eat. 

Fourthly . — Privation of any member oi joint 

FijthUj. — Destruction, or permanent impainng, of 
the poweis of any mcmbci or joint 

Sixthly . — Permanent disfiguration of the head or 
face. 

Scvailhly . — Fiactuic oi dislocation of a bone or 
tooth. 

^Fighlhly . — Any hurt which endangers life, or which 
causes the siifTerer to he, during the space of twenty 
days, in severe bodily pain, or unable to follow his or- 
dinary pursuits. 

Note —For corament.irj oo ss. 810 A 820, see II., C’h. IX., § 
ICT at p. .'540. 
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Where a man was eo much injared that he had to go to hospital, 
hut left it perfects cured on the twentieth day after the hurt, it 
was held that this day would count as one of the twenty days 
during which he had been unable to follow his ordinary pursuits. 
{li. -v. ShatK Biihoihir^ Scotlind, C.J., 2nd Madras Sessions, 
1662.) Remaining in hospital .s eiidence from which it may be 
inferred that a man was unable to follow'his ordinary pursuits, 
but it is not of itself conclusive evidence. 19 B . 297, 1 L B R 221. 
Even though the bodily i»ain or inability to follow one’s 
ordinary pursuits, does not coatmne for the length of twenty days, 
the offence may amcunt to grievous hurt within cl. '8) of s 320, 
if the life of the injured was endangered, 2 W R (Cr ) 29 cf. 4 W, R 
(Cp.) 4. It IS not the duty of a medical witness to classify hurt. 
This the Court will have to do for itself. The witness can only 
describe facts withia his observation, 3 L. B. R. 196::=4 Cr L. J 202 ; 
12 W. R. (Cr.) 25. 

321. Whoever does any act with the intention of there- 
by causing hurt to any person, or with 
cau8m8''hun^ the knowledge that he is likely thereby 
to cause hnit to any person, and does 
thereby cause hurt to any peisou, is said “ voluntarily to 
cause hurt". 


322. Wlioever voluntarily causes huit, if the hurt 
Voiunt Hilly which he intends to cause, oi knows 
causing grievous himscIf to be likely to cause, is grievous 
hurt, and if the hurt which he causes is 
grievous hurt, is said '■ vohintaiiiv to cause grievous 
hurt". 


Explanation — A person is not said voluntarily to 
cause grievous huit except when he both causes grievous 
hurt, and intends, oi knows himself to be likely, to 
cause grievous hurt But he is said voluntarily to cause 
grievous hurt if intending or knowing hanself to be 
likely to c.iuse grievous hurt of one kmd, he actually 
causes grievous hurt of another kind 

llliisitatton 

.V intouding, oi knowing himself to be likely, permanently to 
disfigure Z’b f.ice, gives Z a blow which does not permanently 
disfigure Z'n face, but which causes Z to suffer severe bodily pain 
for the space uf twenty days. A has voluntarily caused grievous 
hurt 
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323. Wlioever, except in the case provided for by 

Puuishmeiit for 'JPCtioii 334, Voluntarily causes hurt, 

^olantJ^lh c.ius- shell 1)6 punishcd with imprisonment 
of either description for a teira which 
may extend to one yeai, or with fine, which may extend 
to one thousand rujiccs, or ith both 

324. Whoever, except in the case provided for by 
Voluntarily Section 334, voluntarily causes hint by 

hurt by means of any instrument for shooting, 
(Uugcrous w;a- stabbing, oi cutting, nr any instrument 
pona or i «. which. iiscd as a weapon of offence, is 

likely to cause death, o» by means of fire or any heated 
substance, or by means of any poison oi any corrosive 
substance, or by means of any explosive substance, or 
by means of any substance which it is deleterious to 
the human body to inhale, to swallow, oi to leceive into 
the blood, 01 by iii*=‘ans of anv auiinal, shall be punished 
with imprisonment of eithei deiicnption for a term 
which may extend to three yeais. or with fine, or vith 
both. 

Note.— A sub'.tunce ^vh^ch if .ulmmi'tered »« sraall quiuitities 
i4 not ilcloterious, miU be deleter , oih if adminixtored in such a 
quantity »s to be danKcrou? to life. »nd (’iu-.iui' hurt by no 
uduiiiii'<tennK it w ill be puni'.h iblc under tbiN xection. (See v, 
f Ml//-/;. 5Q. D. D.307.) 

Tirinj; into n rrottd with intent to wound ^ol»e one. supports 
ftn indicticcnt which hUcsch nn intent to wound llio person who 
wivs nctuilh injund. Jl l'rTln>U 33 L. J. ^H. C.l, 128 = 
L. &C.443 9 Cox. 471. 

It of course, not nccessirj fora co.tMCtion under thn <.ec- 
tioii th-il the m inner in which the wchkhi Juh in fi.t h.-sn U'-ed 
ehould be likel) to cause deith. f7 M. H. C, R, Appx. II.) The 
section tftkes into nccount ocly the iiiturcof the instrutnent. 
(1897-1901) U.B. R.3lf. If the act b\ lUelt m ordinarily capiblo 
of CJiisinh’ dr.itli and is committed wUli the requisite intention or 
knowledge it would uroouiit to an offence under « (107 
lJul It cannot be s ud a Mow with a hatchet on the neck ih such 
nil act. It would dc]s>nil upon thu niture of the in]tiry cutHed. 
It would be covered by thu BCctuin where the injiira is not soveri' 
to conic under s DOT. 15 Btm. L. R. 9)1 = 3 Bsm. Cr. Ca. 159^14 Cr. 
L, J., 611“21 Ind. C*. 881 : 4 B. H. C R. .Cr. Ca.) 17. C.i-cs i.re 
concidiuble which would come under s. DOT w illioiil heioK covered 
bj this s-ction BO that it is not i*os01dc alw.ays tosiy timl the 
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oJence under this section »•« necessarily tuiplieci in n ch ii^je under 
s. 307 Thus m 4 Cox. 8* = 1 Den. C. C. 314. 
the pr'soner with intent to kill a child nine months old pave it 
twoberrie^the keinel of which uiishighl) jioHonous, but theoutsr 
pod MU', vcrj hard and intlipestible by the child One of the 
berries the child lounlcd .md the othJr pvssid though the bowels 
fluite undigested. It cannot be said that the administration c lused 
any bodilj pjiu. disea-s oi iatiiui>tv. bat the act uiidoubtsdiy 
amounted n an attempt to muidei (s JOT) If intent to kill la uob 
established it would be an oiTence undei s. J-8 


325. Whoevei, excejit in the case jiiovuled for by sec- 
tion S.l'), volunt.iiil}' cullies giievous 
Pun »hiaeit for hmt, shall be punished with impiKon- 
mV 5 r'«T^‘u> ba«' cithei description toi a tena 

winch may extend to 'seven yeai«, and 
shill also be liable t>> tine 


326 . Wbueaei. except m the case piovideil foi by sec- 
\oluntarilv voluntaiity causes giievous 

cau'ius gcievou, huit by iiiean'i of any inatuuuent for 
buituv dan-jerous shooting. Stabbing, oi’ cuitm^, 01 any 
we,ijioii»oriui.i.in iDstmnient which, used as a weapon of 
ofF'nc*. IS iikelt to cause death. oi by mean-* uE tue or 
any heated substance, oi l>\ means of any poif-on tn 
aiu cotiosite subst-ince. or by means of any e\plusive 
substance, oi by means of any substance which ic is 
doleteiious t.j the human holy to inhale, to swallow, or 
to locene into the blood, oi by means of any arnmtl. 
shall 1)8 punished With ti.iusp station fot hie, oi with 
imprisonment of cither description forateiin which 
may extend to ten years, and shall also be liable to line. 

Note —This bectio) like h 14H Mipta .ipplic* only to tli* iiaison 
actually handling Ihs dangerous wdiponor niiansi. 6 C. W. N. 93, 
unle‘3 It be the Ji.ibilityarisia coiistriioti /ely b> rei,0'iofs Jt 
ors ll4ot s 14'J«»/,»rt, 35C.$i8; 4 L. B. R. 271 


327. WlioGvei volnntaiily causes hint foi the pm- 
pose of extolling fi'ou) the sufferei, or 
Voluntarily lioin any poison mt^'iested m the 
extortprorr" ,or sulleier, anj piopcity or valuable secu- 
to coiKtraiii loan I'lty, OI of constiaining the surfeiei oi 
illegal act any person interested in such suffeier 

to do anything wliicli is illegal, oi which 
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may facilitate the commission of an offence shall be 
punished ^Vlth imprisonment of either description for a 
ter'in winch may extend to ten years, and shall also be 
liable to fine. 


328. Whoever administers to, or causes to be taken 
by, any person any poison or any stupe- 
fying, intoxicating, or unwholesome 
ding oi othei thing, with intent to cause 
hurt to such person, or with intent to 
commit or facilitate the comtais'itott of 
any offence or knowing it to be likely that he will thereby 
cause hull, shall be punished with impiisonraent of either 
desciiption for a teim which may extend to ten years, 
nn'l shall also be Ii.ihle to fine 


C,»UMni?hurl lij 
•BCiDs oJ poison, 
otu .with inteiittu 
contnnt offence 


Note.— iiuii placed mhistodd) (tots ju<ce of the milk bush, know- 
iQi{ that if taken b; » human being it ivoiild cause injury, and with 
the intuntiou of detecting an iinl,iiii$iui thief nho aas in the htbit 
of stu.itiiig his lojdr. The toddy \\ isdrunk by Moine Moldiers who 
purcliasi'd it fiom an unknonn vendor fl^ld that he wis rightly 
convicted under this suction of caubing to be taken ait unwhole- 
some thing" SB H C. R.(Cr. C& ) 59. 

In a c.tse under a eiiuilar r.nghsh Statute, where it appo-ired 
that (he pri»oi>er had adoi'iiisterc-d a drug to a female with intent 
to excite her sexual passions, in order that he might hav e connec- 
tion with her, the coQviction wasaliirmcd (/( r. \\ill.iiix, 31 L. 
j, (M. C ) 72 — 1<. & C 89a9Cox.20. But the olTencc of administer- 
ing a drug IS not eoiniDltted where the wucUHid has merely pro- 
cured the drug at the ru<iuest of another, w hu took it herself, al- 
th'^iigh the drug was given toiler with the knowledge that it would 
he taken, and for that purpose. It. l-'r.(wrll, 31 L. J. (M, C.) 
J43 = L. AC. IJl. litrri.tl H'lfson. P AB 127 
lb 164 : r,, ib. 283 Xor, ns I conuoivc, could it hu Bvd, under 
such (ireiiiiiktanccs, that the nccuscJ hid cvtised it tobntiken. 
noiivo might have been inilictud under this section, Inil not the 
Apotliecarv. Hut to constitute adiiiinistering, it is not neccssiry, 
the poikoji should be delivered by the baud of the accuseil, Hunn-xh 
Ilnr !' '/, 4 C A P- 369, Ml/. 6 Cox. 14. 6 C. ft P. 161 ; hut it must 

revth the sloinich, R A tf (C C R.J 114- Otherwise it 

ina) ainoniit toac ntteiopt, 5. L B R, 79. 


TheVords " other thing *’ must be rc.vd “other unwholesome 
thing’’.y l« ncc. administering a siibstince, ns to wliosJ nitiiro 
no cvid'ucc was given, which w<ts intended to act ns a rh.irin, wus 
held to l)\iK> oT-nce. 1 W. R. (Cr.)7. To aJiuimster a dcletcrioJs 
drug wh' iV life is not <'nd»nger<-<i, is to coiuiint an olToncc under 
this H>-ct'iir 4 W. R. (Cr.i4. SuuiUrl) when the accused employed a 
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* medicme man' to detect the thief who had stolen hn money and 
the medicine man in the presence of the accused administered to 
all the \ilUgcr3 the jaiee of some leaves saying it would cause 
the belly o( the thief to swell and three of the villager! exhibited 
symptoms of poisoning, the accused was held luble under this 
section Weir I. 335; 30 A. 568; 1881 P R. No 23. 

329. ‘Whoever voluntarily causes giievous hurt for the 

purpose of extoiting from the suffeier, 
toiuDtariiy pcrsou interested in the 

causing grievous „ * ^ , , i i 

hurttoestortpro- suffeier, any property or valuable 
perty. Or to eon- security, oi of constidimug the sufferer 
strain toaniilegai interested in such sufferer 

to do anything which is illegal, or which 
may facilitate the commission of an oflenc-i shall be 
punished with transportation foi hfe, or imprisonment 
of either description for a teim which may extend to 
ten years, and shall also be liable to fine 

330. Whoever voluntanly causes hurt foi the puipose 

of extoitmg fiom the sutleier, oi fiom 
Julm5"hur't' Vo mteie^ted m tho Bufierer, 

extort conUsBioQ any confession or any mfounation which 
or to compil rc- may lead to the detection ot an offence 
° misconduct, or for the puipose of 

constiaming the soffeici, oi any person 
mteiested m the suffeiei, to restore or to cause the 
restoration of any property or v.riuable security, or to 
satisfy any claim oi demand, or to give information which 
may lead to the restoration of any propeiivoi valuable 
security, shall be punished with irapiisonment ol either 
description foi a t*tin which may extend to seven years, 
and shall also be liable to fine 

Jf/Mstratinn',. 

(u) A, A Ponce officer, tortures B in oider to mdaoQ Z to confess 
that he h vd coiuinitted ft crime. A w guilty of an oifance under 
this section 

(f*) A, a Police othcer, tortures B to induce huo to point out 
where cert.im stolen property is deposited. .A is guiity of an 
otrence under this section. 

(r) .A, ft Revenue officer, tortures B in ordsr to compel him to 
piy certain arrears of revenue due from Z. A is guilty of an 
ofTence under this section. 
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may I'acjlitate the commission of an offence shall be 
punished with imprisonment of either desciiption for a 
tei’in which may extend to ten years, and shall also be 
liable to fine 


328. Whoever administeis to, or causes to be taken 
by, any person any poison or any stupe- 
lying, intoxicating, or unwholesome 
drug oi other thing, with intent to cause 
hurt to such person, or with intent to 
commit or facilitate the commission of 
any offence oi knowing it to be likely that he will thereby 
caus*- hint, siiall be punished with imprisonment of either 
descnption for a term which may extend to ten years, 
and •'hall al«) be liable to fine. 


C»U',nxburt by 
ue-ius of poison, 
otL .'vith inteiitto 
commit viffpnce 


^***v'~ ^ hia toddy pots juice of the niilU bush.koow- 

in« that if tak-a by .t human beini; »t wonld civuse injury, »nd with 
the inteutioii of Jetectinit .tii tinknomn thief who was in tho habit 
of stB.ilink; his loJdv. The toddy wmdrunk by seme soldiers who 
purchasi'd it fiom in iinknoiin vendor. HslJ that he w.i8 rightly 
conMctei] miller tJiii section of '■ causing to be taken an unwhole* 
somo thing '• 3 B. H C. R. (Cc. Ca ) 59. 


ii'ider a similar Knghsb Statute, where it appeared 
th It the |iri«oner had admauntered a drug to a femile nith intent 
to exuite h»'r sexu.'il yasMons. in order that he might have connec* 

tion ivith her, theconvietion n.is ttlhrmed (// i. n’lMmi, 31 L. 

J. <M C ) 7^ - L. & C 89 = 9 Cex. 20. Hut the otreace of administer- 
ing a ilrus; is not coininittsd whire the accused has mere)} pro- 
I drug at the request of (mother, who took it heiself, al- 
though Iheilrug «,i8 given toherwith the knowledge that it would 
be taken im.i for that purjuMS. U. x. Frrtirrll. 31 L. J. (M. C.) 
I”- 131, ll.irri.ft ir,ffo«, D &B 127. .Ifnri/ rnmur, 

• >1 ib. 285 Nor, as I coneeue.could it be said, under 

^ic ‘ iiiiiiiistances, that the accused had eitiscd il tobotikcn. 
.oiiiei) niiglit h.iie been indicted under this section, but not the 
. po ie< an jjut to constiliitc adininistering, it is not neccsi iry, 
tho poi^o,, .iiouid be dciivcreil by the hand of the accused. lUtmvth 
4C & P 369./I,,/, 6 Cox, i* . C. & p. i61; butit muit 

reith ih- stoin.th. R * H (C C R..) 1«. Otherwise it 

in.»> .iiii'jmit loan attempt, 5. L B R. 79. 


Tlic y.ords "other thing " must be read '‘other unwholesom? 
thing ixlininisteri.ig n subslinee, as to whose nature 

no Olid' pee was giicn, whieh w.is intended to act as a charm, w.is 
held to ii\ no o'lj-nce. 1 W. R, (Cr.J 7. To administer a deletcrioJ* 
drug wh- l.fc is not i'nd.mi.ered, is locotninil an o.Tonce under 
this m-ct'ri ( 4 W, R. (Cf.) 4. EiiuiUrly when the accused employed a 
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‘ medicine man’ to detect the thief who had stolen hU money and 
the medicine man in the presence of the accused administered to 
all the Mllagers the ]uice of some leaves saying it would cauao 
the belly of the thief to swell and three of the villagers eshibited 
symptoms of poisoning, the accased was held livble under this 
section- Weir I. 335; 30 A. 568 ; 1881 P R. No 28. 


329. Whoever voluntarily causes grievous hint for the 
purpose of evtoiting from the sufferer, 
'®*untariiy from auv persoti mteiested in the 

causing grievous _ ‘ . i t i 

hurt to extort pro- suffeicr, any pioperty or valuable 
petty, or to con security, or of constcaimng the sufferer 
strain to an illegal pj^goti interested in such sufferer 

to do anything which is illegal, or which 
may facilitate the commission of an offence shall be 
punished with tiansportation for life, oi imprisonment 
of either description for a term which may evtend to 
ten years, and shall also be liable to fine 


Voluntarily 
cauiing hurt to 
extort confesaiOQ 
or to compil ra<. 
toration oi pro* 
petty. 


330. Whoever voluntarily causes hurt foi the piuposo 
of extoitmg fiom the sutteier, oi fiom 
any person interested in the sufferer, 
any confession or any infoimation which 
may lead to the detection of an offence 
or misconduct, oi for the purpose of 
constraining the suffeiei, oi any person 
interested m the sufferer, to lestore or to cause the 
restoiation ot any propeity or valuable security, oi to 
satisfy any claim or demand, or to give mtormation which 
may lead to the lestoration of any property oi valuable 
security, shall bs punished with imprisonment nt either 
descuption foi a term which may extend to seven years, 
and shall also be liable to fine 


Illimtrtltioiil, 

Police olhcci, tortures D lu older to indues Z to confess 
that he h.id comraittej n ciime. A is guilty of ivn otfonce iindBC 
this section. 

it) .V, A Police otEcsr, toitnres B to induce him to point out 
where certain stolen property is deposited A is ifuiltv of an 
ofTciice under this section 

(fl a lies enue oflker, tortures Binordjr to compel him to 
pay cert.iin Arrears of re\cnue due from Z. A h guilty of an 
offence under this section. 
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may facilitate the commission of an offence shall be 
punislied with imprisonment of cither description for a 
teun which may extend to ten j’ears, and shall also be 
liable to fine. 

328. Whoever adiuinisteis to, oi causes to be taken 
by, any person any poison or any stupe* 
c.iu.inijburtby tying, mtoxicating, or unwholesome 
^r.^vith inte'iit to othei thing, with intent to cause 

commit jHence hurt to such peison, or with intent to 
commit or facilitate the commission of 
any otTenct' oi knowing it to l>e likely that he will thereby 
cause hint, shall be punished with imprisonment of either 
descnption for a leira which may e.xtend to ten yeais, 
and >hall aN.j be liable to fine. 


Note.- \ m xn placed mhn toddy pots juice of the milk bush, know- 
ink? that \f taken by a hutuan bemg it would cause injury, nnd with 
the inteiittuu of detectmi; an iinkumnn thief who u.vs in the habit 
of htiMlini; his todd\ . The toddy w is drunk by some soldiers who 
purcliasad it fiom an nnknonn lendor. Ilsid that he w.ia rightly 
conucted niiiler this section of “ causing to be taken iin unwhoto* 
sonic tli'ni? " 5 B. H C. R.(Cr. Ca ) 59, 

In u (Ase under a siiuihar r.nglisb Statute, where it appeared 
that the pn-oiier h.id .idinniibterud •> drug to a female with intent 
to cxtile her se^u.il passions, m order that ho might ha\e connec* 
tion with her, the conviction w.is allirmeJ {It, c. IPif/iOM, 31 L. 
J.tM.C)72-L 4C 89.9 Cm 20. But the offence of administer- 
mg u drug IS not committed where the accused has merely pro- 
cured the driij’ lit the reijiiest of another, who took it heiself, al- 
though the ilrug W .18 given to licr with the knowledge that it would 
betaken .uui for thit purpose It \, I'rrtirril, 31 L. J. (M. C.) 
145--L. &C. 131, }{.irnrtt H'lfton. D 4B iZT . Mnn/ T.irroir, 
lb 164 ; ib, 283 Xor, as I conceive, could it be said, under 

»uch ( iiciiiii«tancos, that the licensed hid caused it to bn taken, 
lloiii-'o iijijibt haie been indicted under this section, but not the 
,\|)Otlu.i an JJiit to constitute administering, it is not necessirj, 
the poi -,011 should be dcliiereil by the hand of the accused, Uaumth 
H'lil.t/.iC 4P 3B9,/i.,/, 6Co*, ji. /.rM-is.ec. 4 P. 161: butit must 
reuh ihe -tom ith. r « M (C C P..) 114. Otherwise it 

ma> .inioiiiit (out: attempt, S. L B- R. 79. 

Thew.ords '* other thing ” inuslbercid “other iinwholesora? 
thing". Ufi iK-o. ailiuinistering a substincc, iis to whose n ituro 
no ciiiI-Wl- was giicn, which was intended to act as a charin, was 
held to l)\ no off-ncc. I W, R. (Cr.) 7. To administer a deleterious 
drug wh",v life is not • nd.mgered, is to commit an offence under 
this ii-ctioh 4 W. R. (Cr.)4. bimiUrly u hen the accused ctnplojcJ a 
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‘ medicine man' to detect the thief who had stolen his money and 
the medicine man in the presence of the accused administered to 
all the sillagcrs the juice of some leaves saying it would cause 
the belly of the thief to sncll and three of the villageis exhibited 
symptoms of poisoning the accused was held Iiible under this 
section Weir I. 335 ; 30 A. 56S ; 18S1 P. R. No 28. 


329. Whoevei voluntarily causes giievous hurt for the 
purpose of evtoiting from the sufferer, 
or from any person mteiested in the 
sufferer, any pioperty or valuable 
security, or of constraining the sufferer 
or any person interested id such sufferer 
to do anything which is illegal, oi which 
may facilitate the commission of an oilenc-' shall be 
punished with transportation for hfe, or iiupiisoninent 
of either description for a tevm which may extend to 
ten years, and shall also be liable to fine 


Voluntarily 
causing grieious 
hurt to extort pro- 
perty, or to con 
strain to an illegal 
act. 


Voluntarily 
causing hurt to 
extort coofessiQQ 
or to compsl re,. 
tocaCion of pro* 
pert) 


330. Whoever voluntarily causes hurt foi the puipose 
of extorting from the sutteier, or fiom 
any person interested in the suffeier, 
any confession or any infoi wation which 
may lead to the detection of an offence 
or misconduct, or for the puipose of 
constraining the suffeioi, oi any person 
interested in the sufferer, to lestore oi to cause the 
restoiation of any property or valuable security, oi to 
satisfy any claim or demand, or to give infoimation which 
may lead to the lestoration of any piopeitvoi valuable 
security, shall b" punished with impiisonmunt ol either 
description foi a term which may extend to seven years, 
and shall also be liable to fine 


Illiintnifniiif 

fu) A, rt, Ponce othcer, tortures B in Older to ludute Z to confess 
Jh^the had committed a ciime. A m guilty of uri olfjnce undsr 
section 

a Police otlicsr, tortures B to induce him to point out 
''hei-e certain stolen property is deposited. A is guilty of an 
offence under this section 

(f) A, a Reienue otficer, tortures B m ordar to com,>3l him to 
P'ly certain nrre.ars of lerenue due from Z. K h L'uiltv r,f- 
offence under this section 
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fdl A, a Zemindar, tortures a ij'ot in order to compel him to pay 
his rent A is yuiltj of ad offence under this boction 

Note —The confession must be of some offence, or taiscondiict, 
under the Code. Hence the extortion of a confession of ivitchcr.ift 
could not fill under th.s section 13 W. R. (Cr.) 23. If a person by 
thrc.its forces another tu dip his hands into hot oil, he cannot be 
coniintcd under tins ecct.on but oiilj under s. SOG 9 C P. L- 

R. 18 It IS imtuaterml ivhethei the offence, or misconduct, haie 
been committed 20 \V. B. (Cr.l41 

Till-, section .urn's at repres-,in(; torture u> the Police, investmat- 
mi; a crime, 1886 P. R. No. 8S II C. 530. A person who stands by 
und ac'ijUiesLCs in the toiture of a suspect b) a I’oliccm in in order 
tu extort a confession ua.. held I'ublo under this section. 20 R. 391. 
Simil.irly one who tendi> a house to u Police-oflicer with the know- 
ledge the house uas to be u^ed for tortuiini; persons siispeetcd of 
coniplicitj in the otlence is liiUle especially whore he Is also pre* 
sent .it such torturmi; 1893 A. W. H. l91 And so also aiJlliKo. 
hesdman who w.i8 prtseiit.it the beUinttof ii >.uspeet by ths Police 
ftni^ by hi' conduct mother w.iys nlforded cncDura^emjnt to the 
illtrcitnicut, Welrl. SO If doath reiuHs from huch toiture. a 
cuniiition iinder ' >>01 could not be hid us the inteiitiuii of the 
torturur is nut one of tho'C 'peciiicd m ' 200 or s. UOO ; the accused 
ini> bo heiitfUK't’d. Iiowewr, lo the miix'itunn KCiUcnce prus^iibed 
b.i tlio next huction, 7 W. R.. (Cr.) 3* 

The Miidnts llinh Couit has ruled that tho “demitid" in tlio 
l.ilter p.iit of the 8ection lUUH relate to property, and that ii uiiin 
w .IS not puiiishiiblo antler this section w ho caused hurt to Ills w ife, 
to loiistruiii her tu obey ho (U'liiuitd that sin* rnuiild rctura to her 
house 11 H.2575 4 C. L. J. 92- 4 Cr L.J.71. 

331. WJioetei lolimt.'irily cauac^ {'lievuus hint for 
tlic putpQsc of cxtmtmj' from the 
sufferer, or from any person intere'^ted 
in the sufteicr. any confession or any 
infonuatiori xthich may k-nl to the 
tleteclion of an offence or miscomhict, 
or for tho purpose of constt-iinuir' the 
Biiirerer. or any p.’rvon iriletested in tin* Riilforer, to 
re'tiire or to c.iUse the loetoiation of any piop<*ili nr 
\ahii!>le cecurity, or to satisfy unj claim or demand, 
or to ejif. inforin.ition ivhifli may h .td to the restoi.ition 
of any property or xaluahle eecuiiu, shall he ptini'-hed 

itli imprisonment of either ili-Rcriplion fora leim uhich 
may extend to ten years, and shall ako In* hahle to fine. 


o 1 u n t A r 1 1 y 
Mustns RricTois 
hurt to extort con- 
(o'Sioii, or to roin- 
|s:l rc.torata n ct 
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332. WHioever voluntarily causes hint lo ail}- ppison 
being a public servant in the discharge 
Volnnti\tii\ of lus duly as such public seivant, or 
with intent to picvent oi deter that 
antVromhlsdutN* person Or any otbei public servant fiom 
discharging his duty as such public 
servant, or in consequence of anything done or attempted 
to be done by that person in the laulul dischaige of his 
duty as such public servant, shall be punished with im- 
prisonment of either description foi a term which may 
extend to three years, or with 6ne, or with both 

Hote.— ^Vhen aa accosed under trial stiucU iv I’oUce-officer 
in the uitness-Lo'c, his act was held to fall mom appro^tintely 
under s 3o5 than under this aection, 6 Cr. L J. 22. 

The words “ m the disch.xrR9 of hi» dutj .v- such public 
eerv .mt" meco iu the discbarpe of a dut\ imposed h\ Kw on such 
public sen ant lathe p.uticuUr c.v«e, and do uoV ooiei an at. 6 done 

.• 1# .. i-.-.i. ' hMoruce.lSA 216, which must 

A. Vf. R. t-, see -v P.wl II , 

' . tCr ) 63; 1910 P. R. No 16, 

< I' • • * 1; 12 Cox 8j Inib 

, it lb not neceas.iry that the duty on whali the puhlic sen nit 
la einplojcd should be a paiticulai dutv imposed expiessly 
by the law on the pirticulai octasioii If Const ible lu the 
knowledge of the licensed is told oil to shadow hnn. an .Ksaalb 
whilst perforuiinn that duty is coieted by tills section, 7 M. L T 
38«=iliCr.L.a, 221.=6 Iwd.Ca. 12.1910P R iCr > 1B-. 1910 P. VI . 
R. (Cr.) 32s.lt Cr. L. J. 423*.6 Ind. Ca. 933 26 C 630. If the 
publie_ servant H found not to be actini; w itiun the scope 

of hts duty, the offence would be reduced to one under s 
9 B. 538. 4 C. L. J. 92 = 4 Cr. L. J 71 . 12 Cr. L. J. 238 = 10 Ind. Ca. 
278. 1913 P. L. R. 155 = 14 Cr. B. J. 142=18 Ini. Ci 894. 27 A. 491 , 
8A 293; 1885 A. W. N. 3I4;20C.89S . MC 244-BC W N 164 , 3 C. 
W N.603. in sonic cases the accused has even been .lo^uiUed on 
the (.'round the public sen ant actmit out-ide his dots This 
WHS result m the caac of ft%.iccm<itor who tiied to tike Iviuph out of 
the .irms of a child he h.id laccinsted und sust lined slight in tunes 
from people who icsiated the uiiliwful act. 3 C. W. N 627 ; 1 u. W. 
N.233. 30 C 97; 31 C. 424 , 1904 P L.R 390 9 Cr L J. 936 • 3 A. 
L. J. 327, 7 N. W. P.H C R 209. lint the lileyul.U m the pubU 
aerMinfs proceeding cannot be set up as. a lustihu iluiu miles, 
the public servant is clearly acting without uooj filth and wuh 
malice (s 09) 19 M.349 , 21 M. 293. 27 M. 52. Weir I. 314 & 345. 
Thotiuh in this section as well as in the nest the espicssiu i know- 
ing or having ce.vsoii to behove, does not occur, this aii vKncatioii 
must npplj , when Police Constibles orditiirtlv wenmg umforia 
while oil dutj do not proelaini their autho'itv or do not we»t the 
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Id) A, a Zemindar, torkares ft lyot in order to compel him to pay 
his rent. A is guilty of an ofleacc under this section. 

Kote —The eonfesaion must be of some offence, or misconduct, 
under the Code Hence the extortion of a confession of \i itchcr ift 
could not f ill under thiS section 13 VY, R. (Cr.) 23. It a person by 
threats forces another to dip Ins hands into hot oil, he cannot be 
coniietcd under this section but only under s 506 rti/ia, 3 C P. L. 
R. 18 It IS iiDiuaierial ivhethei the offence, or misconduct, haio 
been committed 20 W, R. (Cr.) 41. 

This sectinnairas.it lepie^sing tortuie uy the Police, iniestig.it- 
ing a crime, 1886 P. R. Ho. 86 . 1 1 C. 630. A person « ho stand-i by 
and acquiesces in the toitnre of a suspect bj a Policeman in order 
to extort a confession iiasheld I’atiU under this section, 20 B. 394. 
Himilarly one "ho lends a house to .i PoStce-ofheer with the know- 
ledge the house was to be used for toituring per-ons suspected of 
coiuplicit) in the ottence u hihle cspocinlly where lie is also pie- 
sent ut such toituring, 1693 A, W. N. 19}. And so also aiillage- 
headman who was present at thi* beumgof a suspect by the Police 
nn(\ by his conduct mother ways utTorded cncimragerastit to the 
ilitrc'itmcot, Vfelrl. 50 If death rc'iiUs from such toiture, a 
coniiction inuler >•. hOt could not be had as the Intention of the 
torturer is not one of IhO'O specified in « 200 or s 300 ; the .iccused 
inaj bo sentenced, liowcicr, to the max’imiin sentence pi c-'Onbed 
by the next section, 7 W. R/ (Cr.) 3. 

The 3fu(tr.<3 High Court has rnfod that the demand'’ ui the 
latter (cirt of the section must relate to property, and that a man 
w as not piiiiHliablo under this acclion w ho caused hurt to Ills w ife, 
to constrain her tuobe.v Jus demand that she should leturn to her 
hou--e. llM.257;4C.b. J.92-4Cr L,J,71. 

331. Wlioevei \oIuntatily causus (»rievuus Iiuit foi‘ 
the puipo'^c ot e.vtoitin^ from the 
aiiffeier, or from any pinson interested 
in the suO'eier, any confession or any 
infoniiation which inav lenl to the 
(lelpction of an ofTenco or iniscondticl, 
or for the purpose of consti.iinin;; the 
PulTertr, or any person iiilerested in tin* siilfcier, to 
restoie or to cmiisc the reatoiation of any piopeiti or 
vahiiMo sectirity. or to satisfy any claim or deuiand, 
or to ''i\e infoinijtion which may U ad to the restoi.ition 
of any properly or valuable security, shall be pnnish.ed 
witli imprisonment of cithet description fora tenn wliicli 
ma\ exti-nd to ten years, and shall also K- liable to fine. 


0 1 u n t A r i 1 > 

causing firKVoii3 

hurt toc'xiort c<ui- 
fe-s>oii, or to com- 
]>cl rcsioraliC'n cf 

I'roi“rti 
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§§ 330 - 332 .] 

332. ^YhoeYe^ voluntanli’ causes luirt lo any person 
being a public servant in the discliarge 
VoliintAnlx of his dut}' as such public servant, or 
deter^^ublic'ecr^ intent to pie\t'nt Of detei that 

ant7rom hi 3 dut\ peisou or any otliei public servant from 
discharging his> duty as such public 
servant, or in consequence of anything done ov attempted 
to be done by lliat person in the ianiul dischaige of his 
duty as such public seivant, shall be punished with im- 
prisonment of eithei description tor a teiiu which may 
extend to three years, oi with fine, oi w ith both 

Note.— When .i.i .vet used undei tii.tt stiuck a Po'ice-oflicer 
m the T\itness-Lox. h»s act \\.\s held to fall inoio appiopruvtely 
under s d55 than under this section. 6 Cr L J. 22. 


The words “ ni tho discharge of his duty such public 
serv int ’ mean in the di^chatge of dutv iiuiKxed In l.\w' on such 
publit servant in the p.utanlui ca-e,.voddo iiofcovci an lu t done* 
’ '* ' ‘ liKonice 18 A. 216, which must 

• A. W. N. 1: see „ p.ut II , 
t * .Or 1 63; 1910 P. R. No 18, 
I ' • 1; 12 Cox 8* lint 

it IS not necesB.iiv thit the duty uii whxli the imblic seiv vnt 
M employed should be .i piiticulii duiv imposed cxpicsslv 
by the law on the imticulai oot.isiuu ff a Constable to the 
knowledge of the lUciised is told oil to shadow him, an assault 
whilst perfoimmg that duty is coveied bv thi> Hcctioii. 7 M. L T 
386-11 Cr. L. J. 221 -»6 Ind. Ca 12. 1910 P. S. iCr j 18 . 1910 P. W. 
R. CCr.) 32 = 11 Cr. L. J. 423-6 Ind. Ca, 93S 26 C 630. If the 
publu. serv.snt is found not to be acting -tiKtu within the scope 
of his duty, the ofTenc® would be reduced lo one under s 32J, 
9 B. 558 . 4 C. L. J, 92 = 4 Cr. L. J 71 . 12 Cr. L. J. 236 = 10 Ind Ca. 
278. 1913 P. L. R. fS5=14 Cr. L. J. 142 = 18 ln1. Ca 89i; 27 A. 491 
8 A. 293 . 1883 A. W. ?I. 214 ; 20C. 89S . 29 C 244 - 6 C W N 164 , 3 C. 
W.N 605. m some cases the accuscil has even been acquitted on 
the crouiid the public sciv.ant was Hcting outside his dul> This 
was result in tho case ol a vaccinator who tiled to t vke lymph out of 
tho .arms of a child he bid vaccinated and sustained slight inmries 
from people who icsisted the uul.vvvful act. 3 C. W. N 627 ; 1 C. W. 
N. 233 . 30 C 97 i 31 C. 42* , 1901 P L. R 390 = 9 Cr L J. 936 • 3 A. 
L. J. 327, 7 N. W. P.H C R 209. lJut the i|lep..il,t\ m the publ c 
serv lilt's proceeding c.innot be set up a-» a luslihuation unless 
the publu servant is clearly acting without good faith and with 
malice (s 90) 19 M. 3*9, 21 M 293 27M.52, Weir 1. 31* * 345. 
Tliouch m this siction vs well .vs in the ne\t the evpiession know • 
ing or hav mg rea-on to bel.eve, does not occur, this qualihcation 
must apply, when Poiice Constables ordinarilv weiring uniform 
while on duly do not proclaim then authoritv cr Jo not weir the 
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prescribed iiniforni, 19 K» I*,R. 68 = 10 Cr, L. J. 102 ; 47 B. 626. But 
persons other than pubHc serrants who may accompany them for 
aid and guidance .ire not entitled to ini oke the special protection 
afforded by this section. 6 C. W N. 202 ; Weir I. 342. 

333 Whoever voluntarily causes grievous hurt to 
^ any person being a public servant in 

caasius ” Rcievous discharge of his duty as such public 
hurt to deter pub- seivant. Of with intent to prevent or 
lie gervuni from ^jeter that person or any other public 
servant from discharging his duty a 
such public servant, or m consequence of anything 
done or attempted to be done by that person in the 
lawful discharge of his duty as such public servant, shall 
be punished with imprisonment of either description for 
a terra which may extend to ten yeais, and shall also be 
liable to tine. 

334. Whoever voluntarily causes huit on grave and 

biiddenpioiocation, if he neither intends 
cauiinR^burc'oQ knows hiinsclf to 1)0 likely to cause 
prootatioii hint to any peison other than the per- 

son who gave tlie provocation, shall be 
punished with imprisonment of either description for a 
term which may extend to one month, or wUh fine, 
which may extend to five hundred rupees, or with both. 

Note,— Sea 1 B. H. C. R. 17. 

335. Whoever voluntaiily c-ausos grievous htut on 

giave and sudilcn proiocation, if he 
ojB V'^ i^oo^^'ro" intends nor knows himself to be 

i« 4 :iori ' likely to cause gimvous hurl to any 

p-non other than the person who gave 
the provoc.\tion, ),h.nll be punished with imprisoniiifnt 
of 4‘jlbt'r dc^crjpiion forn term which may rxlend to 
Ifour je.irs, or with fine, which may e.xtcml to two 
tl)ousand riipcts, or with liotli. 

kj^phnatiun . — The last two sections are subject to the 
sainc pro' ISOS as K.\c«ption 1, section dOO. 

Mote.-Soi 3 W. R. tCr.lSJ; 1887 A. W. N,9; 12 W. R. (Cr ) 7s 19 
W.R.1 Ct.> 35. »a,l r,vrt H.Oh, IX., S HO at p. 4(40. 
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336. 'Whoever docs any act so rashiv or negligently 
as to endanger human life or the per- 
sonal safety of others, shall be punished 
with imprisonment of either descrip- 
tion for a term nhicli may extend to 
throe months, oi with fine, which may 
extend to two hundred and fifty rupees, oi with both 


Pumihraent tor 
act ^hich en- 
dangers ble or the 
personal safatj of 
others. 


Kote.— For coinnientarj on S3 d36— dJU. see P.nt II . Cli IX. 

§ 157, at p 519, where JusticL Holloway's eirpoaitioti of the law on 
the sahjeot in 7 H H C. R. 119 is lefecred to Where an enijine- 
driverwas taking an engine which w.is lettins; off ste im along i 
public thoroughfare at a time when the ti vflio was exLeptioiially 
heavj and within a few yards of a Urge numtjei of horses and 
carruges which had beeo parked togethei, in spite of Wuiiuings from 
the police that to do so would endanger pul)U' safetj. he was 
adjudged guiltj under this seUion (though he might bv\e belies ed 
that no danger would m fact be ciu-ej) Welrl 337 In deoidmg 
whethei an act is within ibis section oi not no distinction ought 
to be drawn between the act itself and the instrument with which 
it WHS done. Wcvr I. 337. The expression ‘docs an\ act so rishlv oi 
negligently' has the s.ime meaning ns* i ish oi negligent act' ui 
B S04A. 35 C. 302. wheie such an net IS not followed by am eiil 
couseiiuence. the doer is liable under tins seciiaii but whoie the 
' .. luhle fui 

The absence of 
Oils If cLiniinnl 

. gligein e could be 

being cove od br 

8 SO luprci, 1908 A. W. K 71.5 A. L. J 155 7 Cr L J. 303 If the 
likelihood of endangering human life oi the paisonil safety of 
otheis IS also elimin.ited, as when stones uie tin own it a liuusc at 
a time when there were no people in the house, i coiiv ictiuo under 
this section cannot be sustained S 4i6 irh-i would uiobably cover 
such a cise, SL, B. R. 100=10 Cr. L. J, 552- 4 Ind C\ 293: 1879 S. 
J. L B.gi;lL. B R 45 


337 Whocvei causes hurt to anv pi-t-,ou by doing 
any act so lashly oi negligently as to 
an att whiciren' vndangei human life, oi the peisonal 
dangers life or safety of otlicis. shall be punished with 
Hnpnsonment of either de'ioiiption for a 
tcim which may evt'^nd to six months, 
or with fine, which may extend to five Imndied rupees, 
or with both. 

Note —This sccttoii applies only to acts done without any 
crrminil intent. Personal injury intcntmusll) cau-'ed is neither 
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r.%sh noi ii neglit’ent i\ct, 1®®! U. B, R. (P. C.)6=lCr, L. J. 557 ; 
1903 U. B. R. 15 = 2 Cr L. J. 475; 1 L B. R. 259; 3 L. B. R. 19J = 4 Cr. 
L. J. 20l , B. B. R ri872.1892] 593. See 18 C. 49 for .in act which w\3 
held pjoperly to fall within this section. In ft similar c.xss in the 
Centri! Provinces the con.iction was under r. :]25, 12 C. P. L. R. 
iCr.l 11. Contributoiv negligence is not a vaMd plea in defence. 
Ratanlal 198 From the meie fact that a niishap hag occurred, 
iii«.hness or negligence t iniiot be inferred, 6 M H. C. R. Appx 31; 
«ce»lso23A. 451; 1903 ? R.22= 1933P. L. R 112 = 2 Cr.L J. 207. 


338 Whoever c.auscs "iievous Imrt to any poison by 
doing any act so lastily or negligently 
as to endanger luiman life, or the pel* 
sonal sifotyof othei-s, sliall be punished 
with imprisonment of cither description 
toi a term which may extend to two 
yeais. oi with tine, 'vim-li may extend 
to one thousand uipe<*s. oi uith both 


OU9 hurt hy .ftn nci 
which end iiigerg 
Ida or the per- 
ROiisI safety of 


Mote.-bcJ 13 Cr. L J 703 16 Ind.Ca. Sil; 1903 P. R. (Cr.) 22; 
1903 P. L R. Crj24-2Cf. L.J. 207. 


NVro.soful UKSfutiNr \.s’n WiioNi.rnr, Costinkmhnt. 

339 Wtiue\ei toluntuily obstiuct'* any poison so as 
to prevent that peison from proceeding 
m ,iny diiection m winch that person 
has a light to pioceiil, is said xs’rongfnily 
to restrain tliat person. 

l^j-crplion —The obstruction of a private wiy iner 
land or water, which a pcison m good l.uth believes him* 
self to have a lawful right to obstruct, i*, not an ofTenco 
within the iiieanirig of this section. 

JtluMlr.ilfH. 

A obntructR a pith uloiig which Z h\« ,\ riijiit to piv<<. .V not 
believing iii good fuith tint he h.w .v right tu Htoji tbi. p ah. '/. m 
thereby for prevented from l»ii*«,in|t. .V wronidiilly reHtr<kiii4 7, 

Note. — For coiniuentHriei on fcR. J139 — JUh, s, .. p;, 11., Ch IX., 

§ ICI, fit p 551. 

340. Whoever wrongfully lestrains any peison in 
.such niiianncras to pirtenl that person 
flnVmVri.^ ^nd certain circum* 

' scribing limits, is said "wrongfully to 

confine" that per'on. 
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llhnti.lhvny. 

{■i) A causes Z to >;o wdhin t walled -^pac®. and locks 7 . in. Z Is 
thus preveniod from proceeding in any direction beyond the 
circumscribing line of wall A wroagfnlly confines Z 

(t) A pi, less men w .ih lireinns .it the outlets of a building, and 
tells Z th.it ihej "ill hre at Z if Z attempts to leave the building. 
A wrongfulK cciifines Z 

341. Whoever wrcngfuUy restiains any pei&on shall 
be punished with smiple imprisonment 
^Punphiiu*nt^ fo-- term which may extend to one 

nij a reo.r tnonth, oi With fiDC. which may extend 
to five hundred rupees, or with both. 


342. Wboevei wrongfully confines any peison shall 
l‘uni hiaMit lot punished with imprisonment of either 

wionstui coafiae. description foc a teim which may extend 
laeut to one j’eai, or with fine, which may 

extend to one thousand rupees, or with both. 

343. Whoever wiongfnlly confines any person for 
Wrongful con- tliiee days oi more ohall bo punished 

fianmoac lot thci.« with imprisonment of either desciiption 
ormocedj>. for a tCTin whicti may extend to two 
yoais, or with fine, or uith both. 

344. AVlioover wLongfuUy confines any person for 
Wrongiui coil- ten davs or moie shall be punished with 

ftneimiiit for loa iinprisoniiient of either description for 
or nwtcda\». teiiu which may extend to three years, 

and shall also be liable to fine. 

345. Whoever keeps any person in wiongful confine* 
Wroii-fiii coil luent, knowing that a writ for the libeia* 

fitienientw pjrsoa tiou. oC that person has been duly issued, 
for wboia bbara- shafi bo panish<*d With imprisonment of 
bee^i r^ju'ea * desciiption for a term which may 

extend to two years, in addition to any 
teiin of imprisonment to which he may be liable under 
any other section of this Code. 

Note — Kiioiilcdse is much stranger than belief, 6 B, 
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346. Whoever wrongfully confines any person in 

such manner as to indicate an intention 
finemeofm secret' Confinement of such peisou 

may not be known to any person in- 
terested in the peison so confined, or to any public 
servant, oi tliat the place of such confinement may not 
be known to oi discovered by any such person or public 
servant as heieinbefore mentioned, shall be punished 
with imprisonment of either discription for a term which 
may extend to two years, in addition to any other punish- 
ment to which he may be liable for such wrongful con- 
finement. 

Note. — Under this secttoo. fts m all olfaeis, whose essence eon* 
slats in the existence of a p.vrticulac intention in the m<ncl of the 
accused, such intention mast be strictly made out, 9 C. 221. 

347. Whoever wrongfully confines any person for 
the purpose of extorting from the person 
confined, or from any person interested 
m the peison confined, any properly or 
valuable security, or ol constraining the 
peison confined, or any person inteiest- 
ed in such peison. to do anything 

illegal, or to give any mforiuation whicli may facilitate 
the commission of an offence, shall be punished w’ith 
mpiisoninent of either description for a term which may 
extend to three years, and shall also be liable to fine. 

Note —If a sen ant or subordinate ivrongfullv confiiie? to extort 
ruonev for his supenoi the latter cannot be held liable uithout 
proof that he ordered the m&l-treatiuent or ac<}uie5ced therein, 
3lC.7iO. «/. M(rv r,,itil^hanl,20tox 210, ns to civil liability 
of master Those that I’aj money to get a person released from 
police custody, do not do so voluntarily ; they arc not accorapliees 
to an act of bribery, and on their testimony the policeman can 
be conv icted under this section, 27 C. 923 ; 33 C, 649. 

348. ^Fiioever wtaaglallj' confines any person fee 
the purpose of extorting from the per- 
son confined, oi any peison mteiested 
in the person confined, any confession 
or any information which may lead to 
the detection of an offence oi miscon- 
duct, or for the purpose of constiaining 
the person confined, or any person m- 


Wrongful <011. 
finement for the 
purpose of o.tort- 
mg propertv, 01 
constiaining to an 
illegal act 


Wrongful con- 
^nemeni for the 
Vurposeof oxtort- 
p confession, or 
rompellmg re- 
atoVtioa ol pro- 
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terested in the peisoa confined, to restore or to cause 
the restoration of an;s property or valuable security, or 
satisfy any claim or demand, or to give any information 
which may lead to the restoration of any property or 
valuable secuiit}’, shall be pnmshed with imjirisonment 
of either descnption for a term which may extend to 
three yeais, and shall also be liable to fine. 

Mote. — When the accused made o\er a easpccted thief to the 
police, nho ivrongfullj couhacd hiin to extort a confession, the 
police were held liable under this section and not the accused, 
1 W. R (Cr)26. 

Of Criminal Force and Assault. 

349. A person is said to use foice to another if he 
causes motion, change of motion, or ces- 
sation of motion, to that other, or if he 
causes to any substance such motion, or change of motion, 
or cessation of motion, as brings that substance into con- 
tact with any part of that other's body, oi with anything 
which that other is weaving or carrying, or with any- 
thing so situated that such contact affects that other’s 
sense of feeling , provided that the peison causing the 
motion, or change of motion, or cessation of motion, 
causes that motion, change of motion, or cessation of 
motion, in one of the thiee ways herein after described. 

First . — By his own bodily power. 

Secondly . — By disposing any substance in such a 
manner that the motion, or change, or cessation of 
motion, takes place without any further act on his part, 
or on the pait of any other person. 

Thirdly — By inducing any animal to move, to change 
its motion, or to cease to move 

Fqi on. 3-19 * 350, sea It , Gh IX-, § 165 

at p 559 ’ 

350. Wlioe\ er intentionally uses force to any person, 

Ctiraiuai f Without that person's consent, in order 
to the committing of any offence, or 
intending by the use of such force to cause, or knowing 
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it to be likely that by the use of such force he will cause 
injury, fear, or annoyance to the person to whom the 
force is used, is said to use criminal force ” to that 
other. 


lUuiUatipru. 

(a) Z is sitting in a mooied boat on a river. A unfastens the 
moorings, and thus intenttonally causes the boat to drift down the 
stream. Here A intentionally causes motion to Z, and he does 
this by disposing substances in such a manner that the motion is 
pioduced Without any other act on any person's part. A has 
therefore, intentionally used force to Z, and if he has done so with- 
out Z’s consent, m order to the committing of any offence, or in- 
tending, or knowing it to be likely, that this use of force will cause 
luiury, fear, or annos’ance, to Z, A has used criminal force to Z. 

ib) Z IS nding in a chariot. A lashes Z’s horses, and thereby 
causes them to quicken their pace. Here A has caused change of 
moclon to Z by inducing the animals to change their motion. A has, 
therefore, caused force to Z , and it A has done this without Z'e 
consent, intending or knowing it to be likely that he may thereby 
injure, frighten, or annoy, Z, A has used criminal force to Z. 

(r) Z *8 tiding in a palanquin. A, intending to rob Z, seizes the 
pole and stops the paUnqum. Here A has caused cessation of 
motion to Z, and be has done this by his own bodilypower. Ahas, 
therefore, used force to Z, andasA has acted thue intentionally 
without Z'e consent, m order to the commission of an offence, A 
has used criminal force to Z 

{(]) A intentionally pushes against Z In the street. Here A has 
by his own bodily power moved bis own person so as to bring it 
into contact with Z. He has, therefore, intentionally used force 
to Z, and if he has done so without Z’s consent, intending or 
knowing it to be likely that he may thereby injure, frighten, or 
annoy Z, he has used criminal force to Z. 

(e) A thiows a stone, intending or knowing it to be likely that 
the stone will be thus brought into contact with Z or with Z’a 

cloth''" — *'■ - — ^ - 

and 

z. : 


to z. 

(/) A mtentionally pulls up a woman’s veil. Here A intention, 
ally uses force to her ; and if he does so without her consent, intend- 
ing or knowing it to be likely that he may thereby frighten or 
annoy her, he has used criminal force to her. 
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§§ 350-352.] 

(f/> Z IS bathing. A poors into the bath water which he knows 
to be boiline Here A intentionally, by his own bodily power, 
causes such motion m the boilmg water as brinRs that water into 
contact with Z, oi with other water so situated that such contact 
must affect Z’s sense of feeling , A hae, therefore, intentionally used 
force to Z, and if he has done this without Z's consent, intending i 
or knouung it to he likelythat he may thereby cause injury, fear, or 
annoyance to Z, A has used criminal force, 

t,h) A incites a dog to spring upon Z nithout Z's consent. Here 
if A intends to cause injury,* fear, or annoyance to Z, he uses 
criminal foice to Z 

351. Whoever makes any gesture, or any preparation, 
Assault intending, or knowing it to be HkeJy, 
that such gesture, or preparation, will 
cause any person present to apprehend that he who 
makes that gestuie, or preparation, is about to use 
ciiminal force to that pei'son, is said to commit an assault. 

Erj^lanaiion — Meie wordsdo not amount to an assault. 
But the words which a person uses may give to his 
gestuies, or prepaiation, such a meaning as may make 
those gestures, or prepaiations, amount to an assault. 

lUiiUralion^. 

(a) A shakes his list at Z, mcendmg, or knowing it to be likely, 
that he may thereby cause Z to believe that A is about to strike 
Z A has committed un assault 

(/)1 .V begins to unloose the muzzle of a feiocious dog, intending 
or knowing it to be l.kely, that he may thereby cause Z to believe 
that be is about to cause the dog to attack Z. A has committed 
an assault upon Z. 


explained by the words may amount to an assault. ^ 

352. Wlioei''r assaults, or uses ciiminal force to any 
‘h-n on grave ’and 

usiug criminal Sudden provocation given b> that person, 
fmea otherwise shall bc punished with imprisonment 
‘vratZ''*'"'”' description fora term which 

may extend to three months, or with fine 
which mxy extend to five hundred rupees, or with both 
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Explanation . — Gfave and sudden provocation will not 
mitigate the punishment for an offence under this 
section if the provocation is sought or voluntarily 
provoked by the offender as an excuse for the offence — hr 

If the provocation is given by anything done in 
obedience to the law>or by a public servant in the lawful 
exercise of the powers of such public servant — or 

If the provocation is given by anything done m the 
lawful exercise of the right of private defence. 

"Whether the provocation was grave and sudden enough 
to mitigate the offence is a question of fact. 

Note.— lor commentary on theUw of provocation, see Part II., 
Ch. IX., § 146, at p. 499 

353. Whoever assaults, or uses criminal force to, any 
person, being a public servant in the 
forM*‘°o *deter"\ execution of his duty as such public ser- 
pubiie bervaac vant, 01 With intent to prevent 01 deter 
from disohaige of that person from divcbarginghis duty as 
such public servant, or inconsequence 
of anything done or attempted to be done by such 
person m the lawful discharge of his duty as such public 
servant, shall be punished with imprisonment of either 
description for a term which may extend to two years 
or with fine, or with both. 

Note. — See notes under s 332 supra The public servant must be 


■■■ . ; : i . 

L. J. 368; 3 C. W. N,627; 5 C.W.M. 134; 1904 P. L. R. 103. When 
accused is put on his trial under this section, and it is not 
estabbshed the person assaulted vrua a public servant in the dis- 
charge of his duty as such, no conviction can be bod under s 852 
tujirrt, especially in tho absence of a complaint from the actual 
party assaulted. 6 C. Vf. N.203. When the warrant under 
which the public servant was supposed to bo acting is not 
produced at the trial, nor secondary evidence o! Us contents 
adduced, a conviction undor this section cannot be sustained, 26 C, 
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630;3. C. W. N. 603; 3 L. B. R. 12S = 3Cr. L. J. 351 29 A. 

272 = 4 A. L, J. 132 ; 1907 A. W. N, 42 = 5 Cr, L. J. 110). There roust 
further be proof the warrant wfts directed aguinst the accused, 
28 C.339; 190* P.C.L.R. 390=1 Cr. L. J, 9S6; 16 C. W. N. 849=13 Cr. 
L.J. 590=15 Ind. Ca, 1006; 19 M. L.J. 238=11 Cr. L. J. 209“4Ind 
Ca. 1166. 

Resistance to a public officer who is attempting to svsaroh a 
bouse without the proper written order authorizing him to do so 
is not punishable under this section (7 N -W. P.H. C, R. 209 ; 
1 C. W. N. 233 ; 23 C. 895; 1907 P. R. Cr. 4 = 6 Cr. L. J. 107 ; 26 C. 630.) 
But the fact that a warrant for the arrest of a debtor was only 
initialled by the officer of the Court, instead of being signed m full 
under 0 XXI r 24 (2) C. P. C. is no defence to the debtor who 
resists arrest 8 A. 293 ; 1883 A. W. N. 244 ; 13 M. 349 ; 21 M. 296 ; 13 
W.R.(Cr.)49;13M. 13l;27A,491. See Part II.. Ch IX., § 1G5| at p 
559 

354. Whoever assaults, or uses criminal force to, any 
woraan, intending to outrage, or Amov- 
ing It to be likely that he will thereby 
outrage her modesty, shall be punished 
With imprisonment ol either description 
for a term which may extend to two 
years, or with fine, or with both 

Note,— See Weir I, 347. The fact the accused is in love with the 
girl and pulled her h iir and hand, being jealous of the attentions 
paid b> a rival is no excuse, 4 Bur. L. T. 268 = 13 Cr. L. J. 53 = 13 
Ind, Ca. 389. The gist of the offence however is in the intention 
of the accused. See McCormick’s case, 6Bur. L. T 2t=14Cr. L, 
J. 149=19 Ind. Ca, 149. Ao offence under this section may be com* 
initted >n respect of a girl of six years, 14 Bom. L, R. 931 = 1 Bom. 
Cr. C. 205. When hoivcvcr the evidence of rape depends on the 
uncorroborated testimony of the prosecutrix, it has been held safe 
to convict only under ibis section, U. B. R. (1897.1901) I 333; U. 
B. R. (1892.1898) I, 229. 


Assault 0* use 
ol criminal force 
to a woman with 
intent to outrage 
her modesty 


355. Whoevei assaults, or uses criminal force to, any 
person, intending thereby to dishonour 
that person, otherwise than on grave 
and sudden provocation given by that 
person, shall be punished with impri- 
.sonment of either description for A term 
which may extend to two years, or 
with fine, or vith both. 

Note,— .Assault coinroiUcd by an accused on his trial, on the 
police inspector m the uitness-box was held to be an oTence nndee 
1007 1 W N 4RR.= Rr.i> f. .1 97 


Assaulter crimi- 
liil force with ID. 
tent to diahonour 
ft pereon, other- 
wise than on griio 
pro\ ocatioii. 
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356, Whoever assaults, or uses criminal force to, any 

pereon, in attempting to commit theft 
o' “y property which that person is 
tempting to com- then wearing or carrying, shall be pun- 
mit theft of pro- ished With impiisonrQent of either des- 
pereoE^"*^^ ^ cripwon for a term which may extend to 
two years, or with fine, or with both. 

Note. — ThU section deals with cases of attempt to rommit theft 
by use of force where the act falls short of robbery. Ralanlal 3. 
The section therefore seems to be specially meant for pickpockets 
who fail to accomplish their objects. 

357, Whoever assaults, or uses criminal force to, 

any person, m attempting wrongfully to 

tempting wrong- ^ith imprisonment of either description 
fully to confine for a term which may extend to one 
person. year, or with fine, which may extend 

to one thousann lupees, or with both 

358, Whoever assaults, or uses criminal force to, any 

person on grave and sudden provocation 

Aeeaulting or given by that person, shall be punished 
for‘c°'oi>gS‘“pro. S'™?'® imprisonment for n term 

socation. which may e.xtend to one month, or 

with fine, which may extend to two 
handled rupees, or with both 


Explanatio7i . — The last section is subject to the same 
explanation as section 35*2. 

Of Kidnapping, Abduction, SnAVEnv, and forced 
Labouk 

359. Kidnapping is of two kinds : kidnapping from 
Kidnapping British India and kidnapping from law- 
ful guardianship. 

360. Whoever conveys any person beyond the limits 

... . . of British India without the consent of 

Bri*tish^ 0 ™is.^°™ that person, or of some person legally 
authorised to consent on behalf of that 
person, is said to kidnap that person from British India. 
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Note.— Inducing cert^kin women to leave British India for Ceylon 
on the misrepresentation they were to bo married to accused's 
sons but really to work as coolies on te.\ estates amounts to 
' conveying ' them without their consent within the meaning of this 
section, 1910 M. W. N. 262 = B M. L. T. 91 = 11 Cr. L. J. 368 = 6 Ind. 
Ca. 503. 

361. Whoevei takes» or entices, any minor under four- 
teen years of age if a male, or under 
Kidnapping from sixteen jeais of age if a female, or any 
bwful guardian- pgjgQjj Qf unsound mind, out of the 
keeping of the lawful guardian of such 
minor oi person of unsound mmd, without the consent 
of such guardian, is said to kidnap such minor or person 
from lawful guardianship. 


Explanation . — The words “lawful guardian” m this 
section include any person lawfully entrusted with the 
care or custody of such minor or other person. 

EecejJtion. — This section does not extend to the 
act of any peison who, in good faith, believes himself 
to be the father of an illegitimate child, or who, in good 
faith, believes himself to be entitled to the lawful cus- 
tody of such child, unless such act is committed for an 
immoral or unlawful put pose. 

Note —For commentary on this section, see P.iit II , Ch. IX., 
^ ICG, at p 56-1. 

362. Whoever by force compels, or by any deceitful 

... . means induces, any peison to co from 

ADOUCtlOq. , . -1 . *^1 , . 

any place, is said to abduct that person. 

Note. — For commentary, see Part II., Cn. IX , § 167, at p C78. 


363. Whoever kidnaps any person fioiu British India 
or fiom lawful guardianship, shall be 
kidmi”pinR*°^ punished with imprisonment of either 
descuption fora term which mat extend 
to seven years, and shall also be liable to fine. 
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364. Whoever kidnaps, or abducts, any person in 

order that such person may be murdered, 
ab^uctin^^*°^ *n be SO disposed of as to be put in 

order to murder^ danger of being murdeiod, shall be 
punished with transportation for life, or 
iigoious imprisonment for a term winch may extend to 
ten years, and shall also be liable to hne. 

/lliiitintiong. 

(rt) A kidnaps Z from Sritish India, intending or knowing it to 
be likely that Z mai’ be saciificed to an idol. A has committed 
the offence defined in this section. 

(h) A forcibls cariies or entices li au<iy from bis home in order 
that B may he murdered A has committed the offence defined 
in this section. 

365. Whocvei kidnaps, oi abducts, any person with 

„ j intent to cause that person to be secretly 

.kbdactmg^w°thin' wiongfuHy confined, shall be punish- 
tent secretly and t*d v/ith imprisonment of either descrlp- 
lion fora term which may extend to seven 
yeais, and shall also ho liable to hne. 

Note.— Though professional brigandage is not very common in 
this country, this section has been held to apply to the act of a 
man nhc confines another with a view to exact u ransom, tis the 
intention at the moment of abduction would be first to confine with 
the ultimate object of extorting money thereby. 6 L B.R. 160 = 14 
Cr. L. J. 167= 19 Ind. Ca, 167. 

366. Whoever kidnaps, or abducts, any woman with 

j intent that she maybe compelled, or 

abducting a knowing it to be likely that she will be 
vioiaaa to compel compelled, to luairy any person against 
hcrmarrLige.etc. her Will, or in ordcr that she maybe 
forced oj- seduced to illicit intercourse, or knowing it to 
be likely that she will be foiced oi seduced to illicit 
intercourse, shall be punished with imprisonment of 
cither discription for a term which may extend to ten 
years, and shall also be liable to fine. 

Note.— For cotnmont.iry.sce Part II., th. IX., ' 1C7, at ji. r>79. 
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367. Whoever kidnaps, or abducts, any person m 
oidoi that such person may ])e subject- 
Kidaapping or ^d, 01 Hiaj’ be SO disposed of as to be 
ri>‘ 1" danger of being subjected, to 
to gri^oja burl, grievous huit, or slavciy, oi to the uu- 
BU>erj. etc natural lust of any person, or knowing 

It to be likely tliat such peison will be 
so subjected or disposed of, shall be punished with 
tmpcisonment of either description fora term which 
may extend to ten years, and shall also be liable to fine. 

363. Whoever, knowing that any person has been 
kidnapped or has been abducted, wrong- 

WrougluUycon- fully conceals or keeps such person m 
ceaingor confinement, shall be punished m the 

Lidn&ppd person, same manner as u he had kidnapped 
or abducted such peison, with the same 
intention or knowledge, or for the saine purpose as that 
with or tor which he conceals or detains such person 
m confinement. 

Note.— For commentary, see Part II., Ch. IX., | 167, at p 68^. 


369. Whoever kidnaps, or abdnets, any child under 
K.doappmg o< the age ol ten yeuvs, with the intention 
abducting child of taking dishonestly any movable 
m”ent *^to the person of such child, 

rteuimo°ab”ieprS shall be punished with impiisonment 
pett> from the of either description for a term which 
P”*®™ may extend to seven years, and shall 

‘ also be liable to fine. 


370. Whoever imports, exports, removes, buys, sells, 
or disposes of any person as a sl.ave, or 
Bayias or dis- accepts, receives, or detains against his 
son *^”5' Person as a slave, shall he 

punished with imprisonment of either 
desciiption fora term which may extend to seven years, 
and shall also be liable to fine. 


Ncte.—Forcon’ment.iry on ss. 367,870. 371, see Part II., Ch. IX , 
§ 16S, ftt j). 583. 
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((/) A finds a ring lying on the high road, not in the possession 
of any person. A, hy taking it, commit? no theft, though he may 
commit criminal misappioprlation of property. 

(7i) A sees a ring belonging to Z lying on a table in Z*s house. 
Not venturing to misappropriate the ring immediately for fear of 
seaich and detection, A hides the ring in a place were it is highly 
improbable that it will ever be found by Z, with the intention of 
taking the ting from the hiding-place and selling it when the loss 
is forgotten. Here A, at the tune of fiist moving the ring, 
commits theft. 

fi) A delivers his watch to Z, a jeweller, to be regulated. Z 
carries it to hia shop. A, not owing to the jeweller any debt for 
which the jeweller might lawfully detain the watch as a security 
enters the shop openly, takes his watch by force out of Z's hand 
and carries it awpy Here A, though ho may have committed 
< rirainal trespass and assault, has not committed theft, inasmuch 
as what he did was not done dishonestly* 

(j) If A owes money to Z for repairing the watch, and if 2 
retains the watch lawfnily as a security for the debt, and A takes 
the watch out of Z's possession with the intention of depriving Z 
of the property as a security for his debt, he commits theft 
inasmuch as he takes it dishonestly. 

(k) Again, if A having pawned his watch to Z takes It out of 
Z 'e possessiou without Z’s consent, not having paid what he 
borrowed on the watch, be commits theft, though the watch is bis 
own property, inasmuch as betakes it dishonestly. 

[D A takes an article belonging to Z out of Z's possession, 
without Z's consent, with the intention *of keeping it until he 
obtains money from Z as a reward for its restoration Here A 
takes dishonestly , A has, therefore, committed theft. 

(lit) A, being on fiicndly terms with Z, goes into Z’s library in 
Z's absence and takes away a book without Z's express consent, 
for the purpose merely of reading it, and with the intention of 
returning it Here, it is probable that A may have conceived that 
he had Z’s implied consent to use Z’s book. If this was A’s 
impression, A has not committed theft. 

(»») A asks charity from Z’s wife. She gi\es A money, food, and 
clothes, which A knows to belong to Z, hoc husband. Here, U is 
probable that A may conceive that Z’s wife la authorized to guo 
ff this was A’b impression, A hos not committed 


(o) A is the paramour of Z’a wile. She gives valuable pro- 
perty, which A knows to belong to h«x Aasband Z, and to be such 
property as she has not authority fron{-‘)B.tQ give. If A t.vkes the 
property dishonestly, he commits theft., ' 
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367. Whoever kidnaps, or abducts, any person in 

ordoi that such person may be subj’ect- 
Kidaipptng or or may be so disposed of as to be 
‘ofibSSiyr'i" P“‘ Bubjected, to 

to grievous hart, grjevous huit, Of slaveiy, or to theun- 
sia\ery. etc natuial lust of any person, or knowing 

it to be likely that such peison will be 
so subjected or disposed of, shall be punished with 
imprisonment of either desciip.tion fov a te\m which 
may extend to ten years, and shall also be liable to fine. 

368. Whoever, knowing that any peison has been 

kidnapped or has been abducted, wrong- 
WrongiuUycon- fully concedls or keeps such person m 
*.e4iiugor kcfping confinement, shall be punished in the 
kidnapped penon Same manner as if he had kidnapped 
or abducted such person, with thesame 
intention or knowledge, or for the same purpose as that 
with or for which he conceals or detains such person 
in cunfinemunt 

Note —For commentary, see Part II., Ch. IX., | 167, at p. 683 

'' 369. Whoever kidnaps, or abducts, any child under 

the age of ten years, with the intention 
of taking dishonestly any movable 
property from the person of such child, 
shall be punished with impiisonment 
of either description for a term which 
may extend to seven years, and sjiall 
also be liable to fine. 

370. Whoever imports, exports, I'emoves, buys, sells, 
or disposes of any person as a slave, or 
BayitiR or dis- acccpts, receives, or detains against his 
«on person as a stave, shall be 

punished with imprisonment of either 
dc'iciiption fora terra which may extend to seven years, 
and shall also be liable to fine. 

Note,— -For con'tnciitirj on ss. 367,370, 371, see Pan II., Ch. IX., 
I 16S, at p 58.!. f 


Kidnapping or 
abducting ,.hild 
under ten years 
with intent to 
steal moiablepro- 
pertv from tho 
person o( such 
child. 
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Exception.’-~S>QXKJiJi\ intercourse by a man with his own 
wife, the wife not being under twelve years of age, is not 
rape. 

376. V^hoever commits rape shall be punished with 

Pumshmsnt for transportation foi life, oi with imprison- 

rape ment of either description for a terra 

which may extend to ten years, and shall also be liable 
to fine. 

Note.— Foi commentaiy, see Piirt II., Ch IX., M'^1* at p. 592. 

Op Unnatural Offences. 

377. Whoever vohmtauly has carnal intei’course 

Unnatmal of- against the order of nature with any 

man, woman, or animal, shall be pun« 
ished with transportation for life, oi with imprisonment 
of either description foi a teim which may extend to ten 
years, and shall also be liable to fine 

Explanation — Penetration is sufJicient to constitute 
the carnal intercourse necessaiy to the offence described 
in this section 

Note.-For Coraincotao. see Part II .Ch IX., | 172, at p. 604. 


• CHAPTKR XVII 

OF OFFENCES AGAINST PROPERTY. 

Op Theft. 

378. Whoever, intending to take dishonestly' any 
movable property out of the possession of 
any person without thatperson’seonsent, 
moves that property, in order to such taking, is said to 
commit theft. 

Explanation 1. — Athingsolong as it is attached to the 
earth, not being movable property, is not the subject of 
theft ; but it becomes capable of Ircing the subject of theft 
as soon as it is severed from the earth. 
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Explanation 2 — A moving, cflected by the same act 
which effects the severance, may be a theft. 

Explanation 3. — A peison is said to cause a thing to 
move, by removing an obstacle which prevented it from 
moving, Or by separating it from any other thing, as well 
as by actually moving it 

Explanation 4 — A person who, by any means, causes 
an animal to move is said to mov-e that animal, and to 
move everything which, in consequence of the motion so 
caused, is moved by that animal. 

Explanation 5 — The consent mentioned m the defini- 
tion may be express oi implied, and may be given either 
by the person in possession, or by any person having for 
that purpose authority, eithei express or implied. 

(a) A cuts do\>n i tree on Z's Kiound, with the Intention of dis. 
honestly Caking the tiee out of Z's possession without Z's consent. 
Here, <is soon as A bus beiered the tree, in order to such taking', he 
has committed theft 

(fi) A puts a bait £oi doi^ m bis pocket, and thus induces Z'h dog 
to follow it Here, if A'b intention be dishonestly to take the dog 
out of Z's possession si^Uiout Z'e consent, A has committed theft 
as eoon as Z's dog has begun to follou A. 

(r) A meets a bullock carrying a box of treasure. He drives 
the bullock in a certain direction. In older that he may dis- 
honestly take the treasure. As soon as the bullock begins, to 
mo\e, A has committed tbelt ol the treasure. 

(d) A, being Z’e sersant and entiusted by Z ivith the care of 
Z’s plate, dishonestly runs away with the pLita without Z’s 
consent. A has committed theft. 

W Z, going on a jouriicj, entrusts his plate to A, the keeper 
ct a warehouse, till Z shall return A carries the plate to a 
goldsmith and sells it. Here the plate was not in Z’s possession, 
it could not, therefoic, be taken out of Z’s possession, and A has 
not committed theft, though he may have committed criminal 
breach of trust. 

(/) A finds a ung belonging to Z on a table in the house which 
Z occupies. Here the ring is in Z’s possession, and if A 
dishonestly removes it. A commits theft. 
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(g) A finds a ring lying on the high road, not in the possession 
of any person. A, by taking it, commits no theft, though he may 
commit criminal misappropriation of property. 

(h) A sees a ring belonging to Z lying on a table in Z’s house. 
Not venturing to misappropriate the ring immediately for fear of 
search and detection, A hides the ring in a place were it is highly 
improbable that it will ever be fonnd hy Z, with the intention of 
taking the ring from the hiding-place and selling it when the loss 
is forgotten. Here A, at the time of fiist moving the ting, 
commits theft. 

(i) A delivers his watch to Z, a jeweller, to be regulated. Z 
carries it to his shop A, not oxving to the jeweller any debt for 
which the jeweller might lawfully detain the watch as a security 
enters the shop openly, takes his watch by force out of Z's hand 
and cariies it away. Here A, though he may have committed 
criminal trespass and assault, has not committed theft, inasmuch 
as what he did was not done dishonestly* 

(]) H A owes money to Z for repairing the watch, and if Z 
retains the watch lawfully as a security for the debt, and A takes 
the watch out of Z's possession with the intention of depriving Z 
of the property as a security for his debt, he commits theft 
inasmuch as he takes it dishonestly 

(A) Again, if A having pawned his natch to Z takes it out of 
Z 's possession without Z's consent, not having paid what he 
borrowed on the watch, he commits theft, though the watch is his 
own property, inasmuch as he takes it dishonestly, 

(1) A takes an article belonging to Z out of Z's possession, 
without Z's consent, with the intention *of keeping it until he 
obtains money from Z as a reivard for its restoration Here A 
takes dishonestly ; A h.^8, therefore, committed theft. 

(ill) A, being on fiicndly terms with Z, goes into Z’s library in 
Z's absence and takes away a book without Z's express consent, 
for the purpose merely of re.iding u. and with the intention of 
returning it. Here, it is probable that A may hsve conceived that 
he had Z'a implied consent to use Z’a book If this was A’s 
impression, A has not committed theft. 

(ni A asks charity from Z's wife. She gives .\ money, food, and 
clothes, which A knows to belong to Z, her husband. Here, it is 
probable that A may conceive that Z's wife is authorized to give 
away alms. If this was A'k impression, A has not committed 
theft. 

(o) A is the paramour of Z’s wife. She gives .k valuable pro- 
perty, which A knows to belong to her husband Z, end to be such 
property as she has not authority from Z to give. If A tikes the 
property dishonestly, he commits theft. 



§§ 378-382.] THEFT IN A DWELLING HOUSE. 223 

(p) A, In good faith, believing property belonging to Z to be A’« 
own propertyt takes that property ont of B's possession. Here, 
as A does not take dishonestly, he does not commit theft 

379. Whoever commits theft shall be punished with 

imprisonment of either description for a 
Fauv4h.me.at lac teiTD wViicVi TDay entenA lo tVnee years, 

* ® ^ or with fine, or with both 

Note —For commentary on sa. 378 Sc379, see Part II„Ch. X., 

174 and 175, at pp 607-627 

See as to the svimznaiy jurisdiction of Magistrates over offences 
under this section, and ss 380, 381, where the value of the pro. 
perty does not e^caad Bs 60, the Editor's Commentaries on the 
Cr. P. C., B 280 (/fli As to power to restore to the owner stolen 
property, ss. 517-520, Cr. P. C. 

380. Whoever commits theft m any building, tent, 

or vessel, which building, tent, or vessel 
ingSsrelr dwelling, or for the 

’ custody of property, shall be punished 

with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

Kote.— For comreeoUiy, see Part 11 , Ch. X., § 176, at pp 
627-629. 

381. Whoever, being a clerk or servant, or being em- 

Theft by Ci-tk capacity of a ciexk oi set- 

or servant of pro- vant. commits theft in respect of any 
petty in possession property in the possession of his master 
of master. qj. employer, shall be punished with im- 

prisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

For commentary, see Pari ll,, Ch. X., § 177, at pp. 629.631. 

382. Whoever commits theft, having made preparation 
for causing death, or hurt, or restiaint, 
pswtiM madJ’for death, or of hurt, or gf re- 

wusmg death or straint to any person, m order to the 
thTcommittmg^ committing of such theft, or in order to 
ih* theft. the effecting of his escape after the 

.1 . committing of such theft, or in order to 

property taken by such theft, shall be 
mix t rigorous imprisonment for a term which 
J tJXtend to ten yeais, and shall also be liable to fine. 


392. Whoever commits robbery shall be punished 

with rigorous imprisonment for a tena 

Punishment for ^^hich may extend to ten years, and shall 
robbery. liable to fine ; and if the robbery 

be committed on the highway, between sunset and sun- 
rise, the imprisonment majr he extended to fourteen 
years. 

393. Whoever attempts to commit robbery shall be 

punished with rigorous imprisonment for 

Attempt to com- ^ term which may extend to seven years, 
mit robbery. shall also be liable to fine. 

394. If any person, in committing, or attempting to 

commit, robbery, voluntarily causes hurt, 
such person, and any other person joint- 
oomi^ujog* rob^ i/ concerned in committing, or atterapt- 
bery. iDg to commit, such robbery, shall be 

punished with transportation for life, or 
with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

Note, — The offeace defined in e. 890 is included In thU eectioa 

iL.i;.'. , !■!!.■ \ /•'.*» . . . ' 

aggravated form of the offence here dealt with— aggravated by 
reason of the fact the hurt caused la grievous hurt, tSOt P.R. Ko. 16. 


395. Whoever commits dacoity shall be punished 
with transportation for life, or withi 

Punishment for . ± _*_t 


dacoity. 
be liable to fine 


rigorous impnsonmentfor a term which 
may extend to ten years, and shall also 


Note.—If it is thought necessary to award a sentence of 
tho onlv lera] sentenee would be one for life or by 
less than seven years 
• • • 11=1903 P.L.R.'il^l- 
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396. If any one of 6ve or more persons, who are 
Dacoity with committing <Jacoity, commits 

morder. ^ murder in so committing dacoity, every 

one of those persons shall be punished 
with death, or transportation for life, or rigorous impris- 
onment for a term which may extend to ten years, and 
shall also be liable to fine. 

Kotc.— This section ptovIdCB for mutder unintentionally done 
•■•ftniL; dacoity. The accused cannot be separately 
“no 3f>S HHpra. 1831 W.R. (Cr.) 3D, see 6 C.W. 

i' ' of the offence under this section. 

IS ruled “ that to establish a 
1 in this section, It is neces- 
> be liable was one of the per- 
* dacoity I and was present 
7(ty was coDinJitted.” 18 A. 
iidered idle if those who did 
-'ould avoid the penalty by 
accordingly been adopted 
tho murder was committed 
■ luntaterial whether It was 
c, or whether the daooit 
.t or not. This was also the 
1900 F. R. Mo. 4; 1901 
c‘'re murder is committed 
.pture, the assooutss in 
If. 47-3 Cr.'Ii. J. 894. 

'•lie canylng off stolen 
,l->r committed iu the 
- 5 Cr. L. J, 201 where 
'/(Cd. 

nusmg neither death 
•'’.'jh, they could not 
'luse death ensues, 
tij be under 8.397, 

’ vuses death in com* 
’'dge specified Ins. 
-'H comrades liable 
biQgto show that 
I r or abetted it 
ivn knew that it 
- Lommon object 
‘.502; 1900 P.L R, 
.tv, any person 
of the body 

1 'r SQ Stl'? and 


•22 I TICK IXDIA.K PENAL CODE- [CH. XVII, 

IlIuHhatums- 

(fi) A commits theft on property m Z’s possession ; and, while 
coraraittiiig thn theft, he has a loaded pistol under hi3 garmen , 
having provided this pistol foi the purpose of hurting Z in case 
should resist. A has uommitted the offence defined in this section. 

(6) A picks Z a pocket, having posted several of his companions 
near him, ui order that they may restrain Z, if Z should 

what 18 passing and should resist, or should attempt to apprehend A 

A has committed the offence defined in this section. 

Note.— The facl the tlnef was armed with a Lethal weapon such 
a*! a knife would not .nake hira liable under this section There 
must he proof of preparation for causing one or more of the resuJ 
mentioned m the section, 10 BuP.L.R. 87 = 1 Cr. L. If it wen 

beyond the stage of pieparation as for instance when hur 
actually caused, it would become robbery, 6 W, R.(Cr.) 85. In 4 
L. B. B a thief was caught while making nwfty with a bag o' 
rice He dropped the bag and stabbed his captor, It was held the 
offence was one under this section and not one under s. 394 infra- 

Op Extortion. 

383. "Wboevci intentionally put? any person in fearof 
Extortion to that person or to any 

other, and thereby dishonestly induces 
the person so put in fear to dehvei to any person any 
property or valuable security, or anything signed or 
sealed which may be converted into a valuable security, 
commits “ e.xtortion." 


(rtj A threatens to publish a defamatory libel concerning Z, 
unless Z gives him roon^-. JJe thus induces Z togive him money. 
A has committed extortion. 

(i>) A threatens Z that he will keep Z's child in wrongful confine- 
ment, unless Z will sign and deliver to A a promissory note bind- 
ing Z to p.iy certain monies to A Z signs and deiivers the note. 
Z has committed extortion. 

(c) A threatens to send club-men to plough up Z'a field, unless 
Z w ill sign and deliver to II a bond binding Z under a penalty to 
deliver certain produce to B. and thereby induces Z to sign and 
deliv cr the bond. A has committed extortion 

(<l) A, by putting Z in fear of grievous hurt, dishonestly induces 
Z to sign or affix his seal to a blank paper, and deliver it to A. Z 
signs and delivers the |inper to A. Here, us the p.vpcr so signed 
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-who" ^ 

For commentary see Part II., Ch. X, § 179. p. 635 


384. Whoever commits extortion shall be punished 
with imprisonment of either description 
rtort,on“*“* for a term which may extend to three 
years, or with fine, or with both. 


385. Whoever m order to the committing of ex- 
Putl,.g per.on torUo”. PMson in fear, or 

in fear of injury, attempts to put any person in fear, 
in ordertooomimt of any injury, shall be punished with 
ettortion. imprisonment of either description for 

a term which may extend to two years, or with fine, or 
with both. 


386. Whoever commits extortion by putting any 
Ertorlion by P®”'"’ “f grievoos 

putting a perion hurt to that person, or to any other, shall 
in fear of death or be punished With imprisonment of either 
gnevoui hurt. description for a term which may extend 
to ten years, and shall also be liable to fine. 


387. Whover in order to the committing of extortion 
puts, or attempts to put, any person in 
,o’’°"‘°ll‘drtb tea' ot grievous hurl to that 

or oi grierouB person, ortoany other, shall be punished 

hurt, in order to with imprisonment of either descrintlnn 

commit extortion. . . ‘ i. t. , ^ob-uj^iiiun 

for a term which may extend to seven 
years, and shall also be liable to fine. 


Note.— The feigning of an attempt to commit suicide in order to 
extort money is an offence under this section 1 Ind. Jur. (N. 8.) 423 


388. Whoever commits extortion by putting any 
person in fear of an accusation against 
that person or any other, of having 


Extortion by 
threat of accusi- 
tion of an offence 
punishable with 
death ortransport* 
. ation, etc. 


ment for a terra which may extend to 


Till: 




CODE, 


^ ^t.xnenftoT^i,irBr^^2^iTm’'ioE a term which may 
ixtend to ten years, and shall also be liable to fine ; and, 
f the offence be one punishable under section 377, of this 
3ode may be punished with transportation for life. 


389. "Whoever, in order to the committing of ex- 
• tortion, puts, or attempts to put, any 

Putting peM°n pg^son in tear o£ an accusation against 

n lear of ftocuaa- y c , • 

tjon of offence, m that person, or any other, ot having. 
)rder to commit committed, or attempted to commit, an 
ixtortion. offence, punishable with death, or with 

iransportation for life, or with imprisonment for a term 
which may extend to ten years, shall be punished with 
imprisonment of either description for a term which 
may extend to ten 'years, and shall also he liable to fine •, 
and, if the offence be punishable under section 377, of 
this Code may be punished with transportation for life. 

■ For commentary on es. 388 & 38d see PuTt II, Chapter X., § 179., 
pp. 636 637. 

Op Bobbery and Pacoiyy. 

„ 390. In all robbery there is either 

SoW.t,, extortion. 


When theft 
robbery. 


Theft is " robbery," if, in order to the committing 
ot the theft, or in committing the theft 
or in carrying away, ot attempting to 
carry away, property obtained by the 
theft, the offender, for that end, voluntarily causes, or 
attempts to cause, to any person death, or hurt, or 
wrongful restraint, or fear of instant death, or of instant 
hurt, or of instant wrongful restraint. 


, Extortion is " robbery ” if the offender, at the time of 
committing <hc extortion, IS in the pre- 
sence of the person put in fear, and 
commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful restraint to that person, or to some 
other person, and, by so putting in fear, induces the * 
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Explanation.-^'Ihe offender la satd to be present if he 
is sufficiently near to put the other person in fear of 
instant death, of instant hurt, or of instant wrongful 

restraint 


inuilmlton^. 

‘ ‘ . r,. 7 and jewels 

committed 
voluntarilj 

o committed 

robbery. 

(i) A meets Z on the high road, shows a pistol, and demands Z’s 
purse Z, in consequence, surrenders his purse. Here A has extorted 
the purse from Z by putting him in fear of instant hurt, being at 
the time of committing the extortion in his ptesence. A has, 
therefore, coramittc'i robbery- 

(r) A meets Z and Z's child on the high road. A takes the child 
and threatens to ding it down a precipice unless Z delivers his 
purse. Z, in consequence, delivers his purse. Here, A has extorted 
the purse from Z by causing Z to he in fear of instant hurt to the 
child who IS there present A has, theiefore, committed robbery 
on Z. 

(/f) A obtains property from Z by saying, '■ Your child is in the 
hands of my gang, and will be put to death unless you aend ua ton 
thousand rupees." This is extortion and punishable as such, but 
it 18 not robbery unless Z is put in fear ol the instant death oi his 
child. 

For commentary, see Part II., Oh. X, § 180, p. 641 

391. When five or more persons conjointly commit, or 
attempt to commit, a robbery, or where 
Dacoity. the whole number of persons conjointly 

committing, ot attempting to commit, a 
robbery, and persons present and aiding such commis- 
sion or attempt amount to five or more, ever)* person so 
committing, attempting, or aiding, is said to commit 
“ dacoity." 

Kote —Where hurt is caused in the commission of a robbery or 
dacoity, it need not be charged as a separate offence, since It is in- 
'eluded in the definition of the crime. IR. j. &P., 6S, But hart 



[ca. a'’"’ 


n, iKOiAa rasit- 


CODfi- 


392. Whoever commits robbery 8h<aU be pumshed. 

with rigorous imprisonment for a tena 
Punishment im ^hich may extend to ten years, and sbaU 
also be liable to fine ; and if the robbery 
be committed on the highway, between sunset and snn- 
rise, the imprUomnent may be extended to fourteen 
years. 


393. Whoever attempts to commit robbery shall be 
punished with rigorous imprisonment for 
At4«iBpi to eoai' a term which may extend to seven years, 
mit foh ery. liable to fine. 


394. If any person, in committing, or attempting to 
commit, robbery, voluntarily causes hurt, 
Voiaaunly person, and any other person joint- 
ooom.tl.og' rob° '7 coDceraea id committing, or ntlempt- 
1»e>>. ing to commit, such robbery, shall be 

punished with transportation for life, or 
withrj'’orousimprisoQment/ora term which may extend 
to ten years, and shall also be liable to fine. 

Note,~The offence defiord job S£10ja included m this Secitoo 


aggravated form of the offeoce here dealt with— aggravated by 
te&sou of the fact the hurt caused ib grievous hart, 1901 P.R. No. 16. 


39S, W’hoever commits dacoity shall be punished 
with transportation for life, or with 
Punishment for j^j^orous imprisonment for a term which 
*”' may extend to tea years, and shall also 

be liable to fine. 


Note,— If It is thought necessary to award a scBUncc of 
tmnsportatjon, the only legal sentence would be one for life or by 
the application of s. 69 t^pra hr o tenn not fes* thaa seven years 
and not more than ten years. 1903 P. B.fCe.l SI^IWSP. L 
Cr. t. 89 ! ii Bor 1. B. 237-# Cr. L. d. 383. 





WltH MUMt'UU, 


396. If Any ono <\f ftvo or mow j'^'i'son^, who aw 

oonjo^nily oommtllhiK thn'oily, oonnnit-^ 

inunfor >n *>o csMumittm};: xhu'*>ity, x'vovv 
ono of ihoHo p«'rson'< shrtU ho p\n\\shiM 
witlj ih'iUli. or imttsportAtnm for Uf«', or ri^{^n^n\s 
omnonl for a tono whu'h mAv o\toni\ lo ton yoi\m, iun\ 
shnll aUo hu IiaMi' to t\no. 

Nete.— •I'oimn orovutM for «nl»ti'HtlonAllv xtono 

while* oommUtiiii; il^ooitv. Thw \(*ouii<*tl «'»«n*0 hi* iii'|»o'Al''tv 
•OOIU le'tesl lllhtor «, AO'J OV *. AAA ISH W.lt, tCr.l SlJ, n-*** O.W. 

N. 73 ik4 to tho o«»i'nil «l M lh«* olTon.'«* nixili'f thin m'otlou. 

TIk* llti;h ('oiirl of AlUIttho) liAit riilM ” thut to(**t.xUU*h A 
fiihllov to tin* I'uninhinoiit )*rovi.t<s| (u IhU m'otlon, it U 
»>ir\ to |iro\o th It till* t'orooi) ml.) I.i tin llOito M>v>i «'>iA of tliii imr* 
ni'nii who iioro joiiith tf.imiiilUtiii} itioottj, mill Mm 
Mfhi'u tin* iw'i of miu'ih'i' lu till* tlit'oliy waii t*ominUii’il.'* 19 A, 
937 Ht 4)9 Till* ■I'l'tioii woiiU) Iwi r<'it>ti*ro>l tilto If tho«<i ivlio illil 

' not IlctU’llh It'll' tK'VlIOIXAl ViOloill'l* I'OIlM AMllil till )'>'i\>iUv liv 

•Imply iMilKiitif imlili’. ThU ilow |».i« noooiilliiiilv A‘lopl'''f 
In 17 A. 90, wiii'io U vMiK li<*U thnt If tho miiitl<*r loot onminUti'il 
in (!u> coiiriio of (Ik* ilioollv, it ima ItiintAte'ilivl Mlwtlmr It m'Ah 
)|(* rpotr.it<'il iiiihlo or oiitHlilo tUo hoiun, or iihi'tlior tlni iliinolt 
‘ ; • nol. Till* Miia rtUii thn 

' ! .t s : . f. .*• two \\ It. N(*. *1 toot 

1' ■ ' 9 . ‘ ! t:* •. rtimtiilor l« I'oiiliiiltti'.t 

■ololy for tho pitvpo'W of I'aortpliiit I'liplnto, tin* n»«ii,i|,vl.i^ In 
4w>oUy wowM not Iw* IUW«. W59 A, Vf, H. 47-9 Or. 1., 4^101. 

Dill iiiiinlcir roinmiiti’il t>v tlucoU* wtilln I'liriyliiit off ■toli'ii 
projiortv i* iiilltlii tlm anolloii na niiir«l»r I'oniinUti'il In tlin 
a'oitiinlaHlnit of ihu'oltv, t7 M. I.. J. 119-9 Or. Ii. J. 301 iilixio 
1009 A. W. N. 47-S Or. I., J. 30). la 

^Y>ll'^o Ihti itiioolla liiivo Ito* IntaiiiUtii itf nmiiliiK tii'Hliar ilriitli 
nor Hiti’li hoilUy liijiivy iia ia lUoly to ortitaa ilnuh, iliiiy no) 

I'O liolil lltlilo lliitli’r lliU anotloii alliiplv imoaiian i|i>alh t'luiina, 
Umlor Riirli ciroiiinaliinona llm tlulilllly wniilil In* innlar a, |li)7, 
9 W. It, (Cr.) 10. Ihit wIk'I'o oim of tlioilAi'olta OAuai'i iIkhUi III ('oin< 
mIttliiK (t'ir<<)1lv ivllh tlii« liiloitiloii nr Vnow1i'<luii In a. 

JlOO . . • ' 

•'Nwnlorp' • ■ ■ .IV thrtt 

Aliy putth . Itii.t It 

Mil'i'n tlio - ' • . . . Unit It 

xvita li|((.|y to l>n i>.>iiiniUtp4 lit priiaiHiiitlon Ilf llin ynitiiiiiin 011 ) 1 * 11 ) 
•of Ma pomnult'a, 4 O.P.L.H. 1 1 fim.lHOJ), 003| 1000 IMoIl. 

(Cr.) 44 . AkhIii if oitir>l<*r ia ntininlttail In ail>o«illy, any pnraoii 
Mho nhott*'*! tlin Iiiiintar, liiit waa not imiannt na onn nf lli.> h.iily 
■of ilivi'oHa lit lla CDintiiUaloii wimM |ia |U|,|n mnlar da, IKM rt»<l 
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392. Whoever commits robbery shall be punished. 

with rigorous imprisonment for a term 
PuEisbment tat ^^hich may extend to ten years, and shall 
^ also be liable to fine; and if the robbery 

e committed on the highway, between sunset and sun- 
ise, the imprisonment may be extended to fourteen 
ears. 

■"*^l|jjyioevec attempts to commit robbery shall be- 
^^^fct..^.E anijib ed with ngorous imprisonment for 
may extend to seven yeats. 
ote— The «ord '■l,„,,''->ble to fine. 


difneuistu BPove an» • . Jlhw .. 

' • , 1°^ “»-* «t.eot th* . ifirobbory . 

■ ■ ■ ■■ ■ ’ ""“J' 


A«rt. W.lrl.«50 A a.SrenV A" 

{<^r^ 4»«n . J, '*ew tn 3t 


cV’L r«2-VoTBd.‘^’ci' c 

AUahsbad Court •• 

K»t. 19 a 19. 
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109 and not under s3 396 and 109 as s. 396 cannot over-ride s. 
302 so as to render the accased hahle to a less severe sentence 
than could legally be inflicted under the latter section, 10 C.P.L.R 
(Cr.) 20. 

397. If, at the time of committing robbery or dacoit 3 ’, 
Robbery or da- offender uses any deadly weapon, or 
colty.withattempt causes grievous hurt to any person, or 
to cause death or attempts to cause death or grievous hurt 
' K«evous hurt. person, the impiisonment with 

which such offender shall be punished shall not be less 
than seven years. 

Note.— The word ».-.•* ” m this section has been construed in 

wide sense so as to include not i. cutting, stabbing, shootmg, 

, i -I.-. a the qJ overawing tW 

used in this secti,..'.,^ than m a. 
an attempt at robberj' • it is 

lifficuleto prove any 'use exceot the c.ariy»ng; whereas Inw'. 
•aso of completed robbery under this section the accused has not 
Inly carried but used the weapon when he overawed the person 
-«hbed, even if he desists froiu going to the length of stAbbing or* 
;°„ing,etc 6I-.B.R.41»5Bur.L.T. 9-j3Cr. L.J. 267-14Ind. 

3a 651' secure a conviction under this section either tbs. 
weapon the accused had must be deadly or the hurt caused must, 
je'grievous Causing Simple hurt with an ordinary stick in 
dacoity is punishable only under 8.895, 1 Cr. L. 

F. 901x14 K. L. R. 160 A h<lu or a club may be regarded as a 
leadly weapon, 1 N. L, R 134>2 Cr L J. 746 conirri 1B12 P. W. R. 
ig.lSiSP. L, R 17>l3Cr.L 3.162=13 Ind. Ca. 993. Where the 
accused struck one or two blows with a stick and broke one of the 
inns of a woman with the object of stcahog tho pony on which 
ihe was riding but was prciented from riding olT with tho pony by 
the snapping of ihe girth of the s.iddle, it was held he was rightly 
ton' icted under thiw section. 1901 P R. Mo, 6. But where two men. 
lieat another with lafhti and broke his finger, but the evidence did 
not Indicate which of them was the author of tho grievous hurt. It 
was held they were not liable to the enhanced punishment under 
this section, 8 Ou. Ca. 283, 

The hahiHty to enhanced punishment under this section was 
held to bo limited to the offender who actually causes grievous, 
hurt, Weir 1. 450 A different view in 21 A. 263 was expresslv i/i.*- 
1899 A. W.N. 166=28 A. 40411 see also 29 A 401,- 
^ ^ 3225 *2 M.B J 186=1912M. W. K. 

V^*?°*:^^®'’'*'-^'**=«Ioil.Ca. 282;Ratanlal63 A 
797, 3 L. B. R. l21a=3 Cr. L.J. 354 16 C. P. L. R.97j 7 L. B. R. 28 = 14 
L* ^ 432 = 20 Ind. Ca. 416, The earlier unsound view of the 
Allahabad Court seems to be the current lawln Puni.ib, 1901 P. F*. 
Moi. 15 ft 16. 
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109 and not under bs. 396 and 109 as e. 396 cannot over-ride a 
302 80 as to render the aecnsed liable to a less severe sentence 
than could legally be indicted under the latter section, 10 C.P.b.B 
(Cr.) 20. 


397. If, at the time ol committing robbery or dacoity, 
Robbery or da- offender uses any deadly weapon, or, 

coity.withattempt causes grievous hurt to any person, or 
to cause death or attempts to canse death or grievonshurt 
grievous hurt. person, the imprisonment with 

which such offender shall be punished shall not be less 
than seven years. 

Kote — The word ” m this section has been constriiediu 

a wide Benso so as to Include uot i. .v.„ „qttmg. Blabbing, shooting, 

. . . ... the putj...c of overawing the 

, . . used in this sectio’..,.) than in 8. 

■ an attempt at robbery it is 

dilTicuU to prove any 'u««’ except the cariymg; whereas in'^i, 
'' • *'■- section the accused has not 

len he overawed the person 
to the length of stabbing or* 
9»13Cr.L. J. 267-14Ind. 
Ca. 6S1. To secure a conviction under this section either the 
weapon the ac''u8cdhad must be deadly or the hurt caused must, 
be grievous Causing simple hurt with an ordinary sticlc in 
committiag dacoity is punishable only under s. 805, i Cr. L. 

J, 901x14 K. L. R. 160. A htht or a club may be regarded as a 
deadly weapon, 1 N, L, B 134<a2 Cr L. J. 746 contra 1912 P, W, R. 
ig»1912P. L. R 17x13 Cr.L J. 182 xl 3 iDd.Ca.Sgs, Where the 
accused struck one or two blows with a stick and broke one of the 
Anns of a woman with the object of stcallag the pony on which 
she >\as riding but was prcientcd from riding ofT with the pony by 
the snapping of the girth of tho saddle, it was held be was rightly 
com icted under this section, 190! P. R. Mo. 6, But where two men 
befit another with lathi* and broke his finger, but the evidence did 
not indicate which of them was the author of the grievous hurt. It 
wiiB iieid they were not liable to the enhanced punishment under 
this section, 3 On. Ca. 263. 


The liability to enhanced punishment under this section was 
held to be limited to the oflendcr who actually causes grievous 
hurt, Weir 1. 4S0 A different view in 21 A, 263 was expressly <7i«. 
trnlrfl from in 1899 A. W.K. 188=28 A, 404n see also 23 A 401- 
1906 A. W. N. 61 = 3 Cr L J. 322 ; 22 M. L J 186 = 1912 M. W. W. 

*i*^*2®“13Cr.L.J. 42 = 13 Intl.Ca. 282;RatanUl 63 ft 
797, a L. B. R. 121=3 Cr. L. J.354 16 C. P. L. R.OT; 7 L. B.R. 28 = 14, 
Cr L. J 432 = 20 lod. Ca. 416. The earlier unsound view of the 
Allahabad Court SMms to be the current law In Punjab, 1901 P. R.. 
Koi. 19 ft 16. 
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them liable, Rataolal B63, 12 Cr.L 2i)9sinind. Ca. 23. As to wbat 


of the .accused With the g/ng need not be for the entire 
period of the existence of the gang, Ei^en a recent recruit 
would be liable under this aertion, 1 Cr, L. J, 920;1C.W. N« 
146 at 149; 1911 P. I*. B. 68=10 lad. Ca.833. The general criminal- 
iby of a tribe or caste like Koratfiat or Kalian cannot be imputed to 
individual members in prosecutions under this section , the offeoce- 
under this section is of a verj speeui character and the section must 
be strictly construed in the interests of the liberty of subjects, 
16 C.W.N. 69=13 Cr, L J. 39=13 Ind. Ca. 279, where 23 W. R. (Cf.), 
18 ia/bllowftl i Ratanlal 418. 


401. Whoever, at any ttme after the passing of this 
Act, shall belong to any wandering or 
h,S.» 5 "o“ 8 .!.°g' '’“'cr gang of persons associated for the 
of thieves, puiposeoi habitually cojnmilting theft 

or robbery, and not being a gang of 
thugs or dacoits, shall be punished with rigorous impri- 
sonment for a term which may extend to seven years, 
and shall also bo liable to hne 


Note,— In a ease under tbis section, it is necessary first to prove 
association ; and, secondly, that the association is for the purpose 


weroorresteu. many ol tnem pa»e faUenatnes andaddrosscs, the 
IlishCourtof Il.nml he e ih,,. , • 

"■> P'”"' •>i«l tlio .ppolIanU be- 
commUlii . . . ;'r ■ . . ' ‘ 

CCCXXXVii! t.-A ■' ■•. . ■■ * ■: 
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.... _ . **os_^nl«,^ Ca. 23. Astowhat 

W0;iC. «.H. 
. 3;23W.R.(Cr.)18: 

■ , a 3017 Oq Ca 163 

. Tbe association 

of the accuscii Mini me m-uM uw. oC for the entire 

neriod of the existence ol the gang. Kven a recent 
would he liable under thU section. 1 Cr. L. J. 920 5 1 C.W.S* 
liO.itlWjiailP-I'.R. 68=10 lod. Ca.833. The general criminal. 
itT of a tribe or caste like Koracha^ov Kalian cannot ha implied to 
m»Tohprs in oroseeullooa under this section ; the offence- 
*rand the section most 
le liberty of subjects, 

16 0.tt.H.i>d = Ie Ci'.ii Ud. t... :.J, where 33 W. R. (Cr.). 

18 is foUcaved ; Ratanlal 518. 


401. Whoever, at any time after the passing of this 
Act, shall belong to any wandering or 
Punishment for other gang of persons associated for the 
of thievtf.” purpose of habitually committing theft 

or robbery, and not being a gang of 
thugs or dacoits, shall be punished with rigorous impri- 
sonment for a term which may extend to seven years, 
and shall also be liable to fine. 


Kote.->Iti a case under this section, it is necessary first to proto 
association : and, secondly, that tbe association is for the purpose 
of hahilosl theft, and that habit is to be proied by an agyregato 
of acts. 6H. H.C. R 120; 1886 A. W. N. 16. I do not imagiae. 
boMcvor, that it nould he necessary to prove such acts with the 
same accuracy as if each was the subject of a charge of theft. 

.... .. .b., st._ ..4. .,..4-1 - lU.:. t..'... In 


IlighCourtof Ilengilheld that, however suspicious the circum- 
stances might he, they fell short of what was necessary for conviction 
□ nder this sect’on, for there ens no pro^t that the appellants be* 


ent places where hoosebreaking and theft were imiuedistety after- 
wards committed, and (31 that they have been each consicted at 
difforenttiines of theft, etc.. the Madras Ilight Court held as regards 
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(1) it is only eridence of their being once associated, which is in- 
anfficient to constitute a habit, as regards (2) there is nothing to 
indicate the offence was committed by these persons, and the evi. 
dence (3) iiould not support the theory they formed a gang who 
habitually commit theft. The findings therefore were Insufficient to 
prove la) association and (6)the association was for habitual theft, 
Weir 1. 452. Habit has to be proved by an aggregate of acts, 
Bataelal, 418 ; and evidence of previous conviction is admissible to 
prove habit, sac 408 = 15 6. W.N 461=12 Cr. L. J, 97=9 Ind. Ca. 

SS5 where 27 C. 139 ts doubtfiJ and 1 C. W. N. 146 followed’, 16 C, W. 

B. 69 = 13 Cr. L. J. 39 = 13 Ind, Ca. 279; 1863 P. R. Ko. 37. The pos- 
session of stolen property by the gang and the fact the district they 
recently visited was until they visited, free from petty crime are 
relevant facts, 7 On. Ca, 163=1 Cr. L. J. 690. Evidence that each~'^ 
member of the gang >& a convicted thief Is also relevant, 14 Bom, 

L. B. 373=13 Cr. L. J. 539=15 Ind. Ca. 811=1 Bom. Cr. Ca. 136. 

402. 'Whoever, at any time after the passing of this 

Act, shall be one of five or more persons 

Assembling for assembled for the pnrpose of committing 
mittml darnty™' dacoity, shall be pumshed With rigorous 
imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 

Note.— See 9 W. R (Cr. L.) S; 7 W. B. (Cr ) 61 ; 23 A. 124 , 22 C 
164 & 391; 23 H. 159 Under s lOfiofthelsd Ev. Act, the onue 
would be upon the accused to prove that the assembly was for an 
innocent purpose 

Of Criminal Misappropriation op Propertt. 

403. Whoever dishonestly misappropiiates, or con- 

verts to his own use, any movable pro- 
"ilh impnson- 

property ment oi either description for a term 

which may extend to two years, or with 
fine, or with both. 


IlluMtratxom, 

(o) A lakes property belonging to Z out of Z’s* possession, in 


(6) A, being on friendly terms with Z, goes into Z’a library in 
Z’s absence, and takes anny a book without Z's express consent. 
Here, if A was under the impression that ho had Z's implied con. 
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(c) A and B being joint owners of a horse, A takes the horse 
out of B's possession, intending to use it Here, as A has a right 
to use the horse, he does not dishonestly misappropriate it. But 
if A sells the horse and appropriates the whole proceeds to his 
own use, he is guilty of an offence under this section. 

Explanation 1. — A dishonest misappropriation for a 
time only is a inisappropriation within the meaning of 
this section. 

• Jltiiitration. 

A finds a Government promissory note belonging to Z, bearing 
a blank endorsement. A, koowmg that the note belongs to Z, 
pledges it with a banker as a security for a loan, intending at a 
future time to restore it to Z A bi's committed an offence under 
this section. 

Explanation 2.— A person who finds property notin the 
possession of any other person, and takes such property for 
the purpose of protecting it for, or of restoring it to, the 
owner, does not take or inisappiopnatc it dishonestly, ond 
is not guilty of an oQence : but he is guilty of the oCfenee 
above defined if he appropriates it to his own use, when 
he knows or lias the means of discovering the owner or 
before he has used reasonable means to discover and 
give notice to the owner, and has kept the property a 
reasonable time to enable the owner to claim it. 

"What are reasonable means, oi what is a reasonable- 
time, in such a case, is a question of fact. 

It is not necessary that the finder should know who 
is the owner of the property, or that any particular 
person is the owner of it: it is sqfiicient if, at the time 
of approprlatlVig it. he does not believe it to be his own 
property, or in good faith believe that the real owner 
cannot be found. 


< (<jI a findi a ru[vc<j on the high ro^, not knowing to whom tlio 
rupee belong*. A pick* up tba rqpce. Hero A hn« not committed 
the offence defined in thii aection. 
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(b) A finds a letter on the roi\d, containing a bank note. From 
the direction and contents o{ the letter he learns to whom the 
note belongs He appropriates the note. He is guilty of an 
offence under this section 

(c) A finds a cheque payable to bearer. He can form no conjec- 
ture as to the person who has lost the cheque But the name of 
the person who has drawn the cheque appears A knows that this 
person can direct h'm to the person in whose favour the cheque 
was drawn A appropriates the cheque without attempting to 
discover the owner. He is guiHv of an offence under this section. 

(d) A sees 2 drop hia purse with money in it. A picks up the 
purse with the intention of restoring it to Z, but afterwards appro- 
priates it to his own use. A has committed an offence under this 
section 

(^} A finds a purse with mnneyt nob knowing to whom it belongs ; 
he afterwards discovers that it belongs to 2, and opproprutes it 
to hia own use. A is guilty of an offence under this section. 

(.f) A finds a valuable nog, not knowing to whom it belongs. A 
sells It iminedutelv without attempting to discover the owner, A 
is guilty of an offence under this section. 

hots.— For commentary see Part II , Ch K., § 181, at p. 64(3 

404 WhoeveT dishonestly misappropriates, or converts 
to Ilia own use, property, knowing that 
apprSnauJn^oi property was m the possession oE 

ptopatty possessed a deceased person at the time o{ that 
by deceased per- person’s decease, and has not since been 
de\th* ** possession of any person legally 

entitled to such possession, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also 
be liable to fine ; and, if the offender at the tune of 
such person’s decease was employed by him as a clerk 
or servant, the imprisonment may extend to seven years. 

Illntfration. 

Z dies in possessioa of faraitutc aod money. His servant A, 
before the money cornea into the possession of tiny person entitle! 
to such possession, dishonestly niiuppropriatcs it has com- 
mitted the offence defined in Ihia soction. , 

Note, —This section and *. 405 only apply to movable property. 

6 B, H, C, Tt. (Cr. Ca.) 33; 23 C. 312. All the elements of mlssp, 
ptopriation in respect of n person alive, must bo made out. 2 Vf. 

i 
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'<Cr.)39. The offence under this section can be committed, even if 
the* dying owner put the property into the custody of the accused, 
being his clerk or servant (s. 27» I. P, C.) 11 W, B. (Cr,) !• 

A. conviction under this section or 8. 403 will be valid, although 
the offence really committed was a theft under ss. 378, 380 or 381, 
(Cr. P. C. 8 237.) The offence is non-compoundable, 7 M. H. C, B. 
Appi. 34. 

Op Cbiminal Bueach of Trust. 

405. Whoever, being in any manner entrusted with 
property, or with any dominion over 

Gtimmaihtcach properly, dishonestly misappropriates, 
of trust. converts to hie own use, that pro- 

perty, Qv dishonestly uses, or disposes of that property 
in violation of any direction of law piescnbing the mode 
in which such trust is to be discharged, or of any legal 
contract, express, or implied, -which he has made touch- 
ing the discharge of such trust, or wilfully suffers any 
other person so to do, commits “ciimmal breach of 
trust." 

litiisfrafton*. 

(d) A, being executor to the wUlof a deceased person, difbcoest* 
dieobeye the law which diceete him to divide the effects 
According to the will, and appropriates them to his own use. A 
})<i8 committed criininat breach of trust. 

(?,) A is a warehouse-keeper. Z, going on a journey, entrusts his 
furniture to A, under a contract that it should be returned on 
{laynicnt of a stipulated sum tor warchouse^room. A dishonostly 
sells the goods A has committed criiuinnl breach of trust 

(f) A, residing in Calcutta, is agent for Z, residing at Delhi. 
There is an express or Implied contract between A and 2 that all 
sums remitted by Z to A shall be invested by A according to Z’a 
jirtetion. 2 remits n lakh of rupees to A, with directions to A to 
invest the^ same in Company's paper. A dishonestly disobeys 
the directions, and employ's the money in his ew'n business. A 
has comniittcd criminal breach of trust. 

(,0 Dut it A, in the iast illustration, not dishonestly, but in good 
faith, bebevjngjhat it will be more for Z'e adsantace to hil-l sIii-a. 


" 11 ya account ol that loss, yet A, not having acted 

u»»hone*{ly, has not committed criminal breach of trust. 
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(r) A, a revenue officer, iaeatrusted with public money, hqJ is 
either directed by law, or bound by a contract, express or implied, 
with the Government, to pay into a cerLiin treasury all the public 
money which he bolds. A dishonestly appropriates the money. 
A has committed crimmai breach oi trust. 

(/) A, a carrier, ia entrusted by Z with property to be carried 
by land or by water, A dishonestly misappropriates the property. 
A has committed criminal breach of trust. 

For commentary, see Part II, Ch. X, § 182 at p. 652. 

406. Whoever commits criminal breach of trust 
shall be punished with imprisonment 
ci.mn.’i'wV o' either desciiption for a term which 

trust may extend to three years, or with fine, 

or with both. 


407. Whoever, being entrusted with pioperly as 

a carrier, wharfinger, or warehouse^ 
Orimmsl breach keeper, commits criminal breach of 
eto?***^ trust in respect of such pioperty, shall 

be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 

408. Whoever, being a clerk or servant, or employed 

as a clerk or servant, and being in any 
Crimioal breach manner entrusted in such capacity with 
^ property, or with any dominion over 
property, commits cnminal breach of 
trust in respect of that property, shall be punished with 
imprisonment of either description for a terra which 
may extend tu seven years, and shall also be liable to fine. 


409. Whoever, being in any manner entrusted with 
property, or with any dominion over 
0 lwu“‘°ty pub* proporl>. in his capacity of a public 
servaut, or by servant, or in the way of his business as 
banker, merchant, jj banker, merchant, factor, broker, 
or agent. attorney, or agent, commits criminal 

breach of trust in respect of that property, shall be 
punished with transportation for life, or with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

For commentary on ts. 407.409, see Fart II, Cb. X, § 163, at p. 
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Op the BECKn'iSG of Stolen Bropertt. 

410. Property, the possession whereof has been trans- 

ferred by theft, or by extortion, or by 

Stolen ptopotty. robbery, and property which has been 
. criminally misappropriated, or in respect 

■ of which criminal breach of trust has been committed, is 
designated as “ stolen property,” whether the transfer 
has been made, or the misappropriation or breach of 
trust has been committed, within or without British 
India. But if such property subsequently comes into 
the possession of a person legally entitled to the pos- 
session thereof, it then ceases to be stolen property. 

411. Whoever dishonestly receives, or retains, any 

stolen poperty, knowing, or having rea- 

Dis^ionw^y son to believe, the same to be stolen 
• cemng pro- property, shall be punished with impri- 
sonment of either description for a term 
which may extend to three years, or with 6ne, or with 
both. 

For commentary on ss. 410 A 411, sec r.wt II., Ch. X, | 184 at 
pp 66^.69. 

412. Whoever dishonestly receives, or retains, any 

stolen property, the possession whereof 

DutonesUy ro- he Icnowg, or has reason to believe, to 
stolen® n Sw com^ Iransfetted by the commis- 

mi«ion oi a dn* sion of dacoity, oi dishonestly receives 
eo'iy- from a person whom he knows, or has 

reason to believe, to belong, or to have 
belonged, to a gang of dacoits, property which he knows, 
or has reason to believe, to have been stolen, shall bo 
punished with transportation for life, or with rigorous 
imprisonment for a term which may extend to ten years, 
and shall also be liable to fine, , 

Note —rorcoinmcnUrj onB'i.41‘i& 4in, uca l’artH.,Ch X,§ 1H5 
Rl VI'. O**! ^•'5- 

\ cotninxitod *);i»l..nce of tra'iapottatiou under t\u9 asclion and 
«. 59 ennnof ctLC-d ten jcir*. 5 W. B. (Cr.) 16. 
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• 413, Whoever habitually receives, or deals in, property 
which he knows, or has reason to believe, 
Habituahydeai. to be stolen property, shall be punished 
^^Ih t» ansportation for life, or with im- 
prisonment of either description foi a 
term which may extend to ten years, and shall also be 
liable to fine. 


414. Whoever voluntarily assists m concealing or dis- 

posing of, or making away with, pro- 

AssUtmg m con- p^rty which he knows, or has reason to 
pro^rty. ° ® ° believe, to be stolen property, shall be 
punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 

For commentary, eee Po-rt II , Cb. X, § 184 at pp. 668 81. 

Op Cheating. 

415. Whoever, by deceiving any person, iiauduleatly 

Cheating. dishonestly induces the person so de- 

ceived to deliver any property to any per- 
son, or to consent that any person shall retain any 
property, or intentionally induces the person so deceived 
to do or omit to do anything which he would not do or 
omit if he were not so deceived, and which act or omis- 
sion causes, or is likely to cause, damage or harm to that 
person m body, mind, reputation, or property, is said to 
" cheat. " 

Explanation — A dishonest concealment of facts is a 
deception within the meaning of this section 


liintlrationa. 

(n) A, by falsely pretending to be tn the CitiI Service, icten- 
tionally deceives Z, aod thus dishonestly induces Z to Jet him 
hate on credit goods for a Inch ha does not mem to pa} K che.it s. 

Ih) A, bv putting a counterfeit tnark on an article, intentionally 
deceives Z into a belief that this was made by a cectaia celebrated 
manufacturer, and thus disbonestl)* induces Z to bu) and pay foe 
the article. .A cheats. 
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• 413. Whoever habitually receives, or deals in, property 
which he knows, or has reason to believe, 

Habitually deal, to be stolen property, shall be punished 
^fty* transportation for life, or with im- 

prisonment of either description for a 
term winch may extend to ten years, and shall also be 
liable to 6ne. 

414. Whoever voluntarily assists in concealing or dis- 

posing of, or making away with, pro- 

Assiatingin con. perty which he knows, or has reason to 
cealmeut of stolen f , . » . » . , i, i 

property. beheve, to be stolen property, shall be 

punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or r\ith both. 

For commaotary, see Part II,Cb. X, § 184 atpp. 668-Bl. 

Of Cheating. 

415. Whoever, by deceiving any person, fraudulently 

Cheating. dishonestly induces the person so de- 

ceived to deliver any property to any per- 
son, or to consent that any person shall retain any 
property, or intentionally induces the person so deceived 
to do or omit to do anything which he would not do or 
omit if he were not so deceived, and which act or omis- 
sion causes, oris likely to cause, damage or harm to that 
person in body, mind, reputation, or property, is said to 
*' cheat. " 

Explanation . — A dishonest concealment of facts is a 
deception withm the meaning of this section. 


lUnatration*. 

(n) A, by falsely pretendiog to be is the GWil Service, iotea- 
tlonully deceit es Z, and thus dishonestly induces Z to let him 
ha\ e on credit goods for nhicli he does not me in to pay, A cheats. 

It) A, b> putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this was made by a certain celebrated 
manufiicturer, and thus dishonestly induces Z to buy und pay for 
the article. A cheats. 
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'pie of an artble, tnten*^ 

■ article corresponds with 
* ■ ices Z to buy and piy for 

the article. A. cheats. 

/ A hy tendering in payment for an article a bill on a house 
with which A keeps no money, and by which A expects that the 
hiUn-iUbe diahonouted, intentionally deceives Z, and thereby 
dishonestly induces Z to deliver the article, intending not to pay 
for it. A cheats. 

A S A hy pledfiiOB aa diamonds articles which he knows are not 
diamondsf intentionally deceives Z, and thereby dishonestly induces 
2 to lend money. A cheats. 

f /1 A intentionally deceives Z into a belief that A means to 
rcwy «my ^ thereby dishonestly 

induces Z to bod him money, A not intending to repay it. A 
cheats. 

(a) A intentionally deceives Z into a belief that A means to 
. ...i.* . •• r- • - 1 he does not 

•' to advance 
' • , ^ ..til A, at the 

time ni obtaining the money, loteods to deliver the indigo.plant, 
and afterwards breaks hu contract and does not deliver it, he does 
sot cheat, hot is liable only to a civil action for broach of contract. 

(U) A intentionally deceives Z into the belief that A has performed 
A's part of a contract made with Z, which he has not performed, 
and thereby dishonestly induces Z to pay money. A cheats. 

(i) A sells and convoys an estate to B. A knowing that in con* 
sequence of such sale he has no right to the property, sella or mort* 
gages the same to Z without disclosing the fact of the pievions sale 
and conveyance to B, uod recehes the purchase or mortgage, 
money from Z. A cheats 

For comment iry, see Fart It., Ch X,J 160 at p. 633. 

416. A person is wid to “cheat by psrsonatlon” i£ 
he cheats I/)' preteiKitag t<j be scisc 
ionation?^ ®^her person, or hy knowingly eub^ti- 

iuting one person for another, or repre- 
senting that he or any other person is a person other 
than ho or such other person really is. 

iVpfonafien.— The offecco is committed whether the 
individual personated is a real or hoagipary person. 
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Jlluttrafinna. 

(а) A cheats by preleading to be a certain rich banker of the 
SHDJe name, a cheats by personation. 

(б) A cheats by pretending to be B, a person who is deceased. \ 
cheats by personation. 

417. Whoever cheats shall be punished with im- 

prisonment of either description for a 

Punuhmentiot term which maV extend to ope t’ear, or 

418. Whoever cheats, with the knowledge that he 

is hkely thereby to cause wrongful loss 

Cheating with to.a person whose interest in the trans- 
w ’''‘i'’" “> f ‘•■f ‘^‘'eating relates he 
eome to parioo was bouDU, either by law, or by a legal 
whose interest of. contract, to protect, shall be nunished 
protect!* imprisonment of either description 

for a term which may extend to three 
years, or with Cne, or with both. 

Note —This section woold apply to cases of cheating by a 
guardian, trustee, solicitor, or agent, by the manager of a Hindu 
family, or the Karnaven of a Tarwad in Malabar, or by the dirae 
tors or managers of a bank in fraud of the shareholders. 16 A. 83. 

419. Whoever cheats by personation shall be pun- 

pooishm’Dtfor ished with imprisonment of either de- 

cheating by per- scription for a term which may extend 
sonation. to three years, or with fine or with both. 

' ■ ' ’ property, 

loald b« 


420. Whoever cheats and thereby dishonestly induces 
Cbo.li .5 ind person deceived to deliver any pro- 
diihoncstiy indue- petty to any person, or to make, alter, 
mg delivery of or destroy the whole or any part of a 
properly. Valuable security, or anything which is 

signed — — ^ ^ 

into a*. . \ ■ 

ment ' . ■ * , , 5 ■ ■■ ,. 

e.xtcnd to seven years, and shall also be liable to fine. 
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IS entitled, shall be panished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 

For commentarj on ss 421—424, see Ft. II, Oh VII, § 125 
pp 401-407 

Op Mischief. 

425. Whoever, with intent to cause, or knowing that 

Mischief likely to cause, wrongful loss or 

damage to the public or to any person, 
causes the destiuction of any property, or any such 
■change in any property, or in the situation thereof, as 
■destroys or diminishes its value or utility, or afiects it 
injuriously, commits "mischief.” 

jSr/7fa«a<iou 1.— It 18 not essehtial to the oflence of 
mischief that the offender should intend to cause loss or 
■damage to the owner of the property injured or des- 
troyed. It 18 sufficient if he intends to cause, or knows 
that he is likely to cause, wiongful lessor damage to 
any person by injuring any properly, whether it belongs 
to that person or not 

Explanation 2.— Mischief may be committed by an 
ACt affecting property belonging to the person who 
commits the act. or to that person and others jointly. 

Illiitlrafioiiy, 

(at A ^oluatarlJy hums a valuable eecurit) beloDgm? to Z 
dQtending to cause wrouglul loss to Z. A has com'nitted mischief! 

(b) A introduces %vater into an ice house belonging to Z, and 
thus causes the ice to melt, intending urongful loss to Z. A has 
committed mischief. 

(c) A volunUt.ly throws into a rner a ring belonging to Z, with 
the intention of thereby causing wrongful loss to Z. A has commit* 
ted mischief. 

(tf) A, knowing that h'S effects are about to be taken in execu. 
tioD m order to satisfy a debt due from him to Z, destroys tnose 
effects, with the intention of thereby causing damage to Z A has 
committed mischief. 

(e) A, having insured a ship, voluntarily causes the same to be 
cast an ay, Mith the intention of causing damage to the und 
writers. A has committed mischief. 
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{/) A oauBPB A Bbip to be cast away, intending thereby to cause 
damage to Z, nho has lent money on bottomry on the ship. A. has 
committed mischief, 

(g) A, having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. 

(/i) A causes cattle to eotcr upon a field belonging to Z, intend* 
ing to cause, and knowing that he is likely to cause, damage to Z's 
crop. A has committed mischief. 

For commentary, see Part II., Ch. X., § 1S7, at p. 715. 

426. "NVhoever commits mischief shall be punished 

Poni.Umenttot With imprisonment of either description 

committing mis* for a term which may extend to three 
chief. months, oi with fine, or with both. 

Note.— A prisoner charged with the theft and killing of two sheep 
under the value of Its. 10 can only bo dealt with under this section. 

Mischief such as la described by x. 477 should be charged and 
tried under that section, as not only the punishment but the 
jurisdiction is difTcrent 12 M. M. 

427, Whoever commits mischief, and thereby causes 

loss or damage to the amount of fifty 
«hie"Md^'"berohV rupees or upwards, sliall bo punished 
Lasingdamageto With iinprisuntiKuH of either description 
the amount ot 60 {qj. ^ lenu *vhu*h may extend to two 
rupees. years, or with fine, or with both. 

• ■ “ *' * • ■ ■ I 'niirsu of a single 

if. L. R . 1 C. C. B. 

. . • ■■ .n,ii.f,ll Cei. 828; 

■ • ' oiuinot bo taken 


428. Whoever coiuimiH miHchh'f by loUing, poisoning, 
Sfiscjiicfbr kii. nmdrrmi’ iisi'loHs any animal 

bog or msfinini? <’r uniiiiiiiri of llm viiliM* of ten rupees or 
animslofthoT.luo upwaidn, hIiiiII Jio pimlilu'd with im* 
oi 10 rupeei. pri«oinin»nl of iMtlmr ileacription for a 
“orm which may I'xtond l« two years, or with fine, or 
Hh hnth. 

t*. — To co’iiploto tblanir<*nci<, the roipilroinoiils of s. 425 os to 
* ledge must In attlsCed Thu* the nnro f ict the 
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■accused threw a stone .%t a cow and its leg was broken would 
not constitute an ofTeuce in the absence of evidence as to the size 
ot the stone from which an inference may be made as to intent or 
knowledge Weir I. 497 & S02 ; 3 Cr. L. J. 107. 

The word iiiatmirtff as used in this section and in s. 429 in/ra 
zseans the privation of the use of a limb or member and implies a 
permanent injury, 18B1 F. R. No. 33; Jeans, 1C. K. 939; 1903 U 
B.B.(P.C.)2S»12Bnr.L.R.116~3Cr L.J.107;1S98 F. R.No.7, 
1883 S. J. L. B. 401 


The use of an instrument is not necessary for maiming. Four- 
ung acid Into the eye of a mare and blinding her w as held to be 
maiming. See Owens, 1 Moedy 209 ; Butloefi, L B., 1 C, C. R; 
119 Bat if a wound is healed, it is only an offence under a. 426. 
s»pra, 3 Bom. L. R. 903. Breaking the ribs of a pony ; 1883 8. J. L, 
B, 404 : or even clipping its ears, 21 H, L. J. &t3e:(1911) 2 H. W. N. 
lIlelOM, L. T. 192<»12 Cr. L. J.482=12 Ind. Ca. 90. or kiJllngit by 
inserting a fork though one of tbeexternsl oriBces. U'eltJi, 1 Q. B, 
B,23. Fiiailttan, L. R., 2C. C. R. 9. has been held to be within 
this section. Kere wounding which involves only bringing about 
'discontinuity m the upper akio, Jt- v. .VcLonyhiru 8 C. ft F, 639, 
if. V. IJeeieff, 1 H. ft Rob. 326, 1691 P, R. No. 7, is not within this 
section and so also cutting a scar on its forehead. 1861 P> R. No, 
33, When a man first steals an animal and then kills it, he can- 
not be dealt with under this section, but only under s. 879, supra, 
Ratanlal 129. The ruling m Rataolal 430, to the contrary seems 
to be against the curreot of authority. When a iSambiir kept by 
the Mahaut in a fold and having a aose-slciDg attached to it 
escaped and was shot by the accused, the plea that it was 
origioaliy an animal /cure rKT/iinr and that by escaping it reverted 
to that condition was oierrulcd m Weir I. 493, 


429. Whoever commits mischief bf kiJh’nj, poisoning, 
Mischief bykii- m.^imiDg or rendering useless, any ele- 

iuie®'’ of bull, 

any value , or any COW, Or OX, whatever may be the value 

animal of the thereof, or any Other animal of the Value 

valued sorupaes. gf rupees Of Upwards, shall be 

punished '.vith imprisonment of either description for a 
•term which may extend to five years, or lyith fine or 
with both. ’ 


Note. — It has been held in Uadr.iB that i 


■within the terms “bull, cow, or ox,'* and therefore.'^y oot^w^h 


according to its value. (71. r. Ckolay, vrr SeofUnd o t ll** 
Madras Sessions, 1864.) The Calcutta High Cocfj fc-, ' r^In* 
4o follou this decision: they said: “It seea* la qs th»* 
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section specifies the mote v&tuable of the dotnestto animals with* 
out regard to' age, hut in respect of other kinds of animals not 
so specified the section would not apply, unless the particular 
animal in question was shown to be of the value of Rs. 50 or 
upwards." 22 C. 457. A hull dedicated to n temple is within the 
section, 11 M. 145. ^Vhen a man released a hull at a funeral but 
still retained same control oaer it, it grazed on his land and re- 
turned to his house in the evemngs it could not be considered a 
prnpnchM, Wtlr L 300 ; 17 C. 852, contra 1884 A. W. N. 87. 


430. Whoevei’ commits mischief by doing any act 
winch causes, or which he knows to be- 
Misohief^by^inj ]ikely to caiise, a diminution of the 
lrriI'at°on'^'’or* by supply of water for agricultural purposes, 
wrongfuliydbert. or for food Or drink for human beings, 
mg water. animals which are property, or 

for cleanliness, or for carrying on any manufacture, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to five yeais, or with, 
fine, or with both. 

Mote.— ror commciitary, set p.iit II , Ch , X, s 188, tit p, 722. 


431. Whoever commits mischief by doing any act 
which renders, or which he knows to be 
Mi*ehieJ Iilcely to lender, any public load, bridge, 

{S. navigable river or navigable channel,, 
orchinnei, natural or artificial, imp.assable or less 

safe for travelling or conveying property, 
shall bo punished with imprisonment of either descrip- 
tion for a term which may r.xtend to five years, or with 
fine, or with both. 


, h:dB« to htiuR U witWat-Aia Wtti* t. iW. .V iMththrouRbw 

jungle U not n ro.K], 1839 P, A. L. B. 629 The tenn hndgo would 
include al*<> a iiiutuct or an nquisluct, hut the ofionce i« confined 
to dftmag** to public roadi, hridgt*, etc. .Here placing of lirickn 
on\roiid i* not nilhin thi» Rection. 12 C. W,N. CXXII. Cutting 
a Imch on wiute land nhuttlng a ro-id ro hr to preicnt drainiigo 
WRtcr d«maging accoved'e linj it not an ofTenco on Ibo b.aro 
ground thcr\? it • pvttibihtv of th^ raid being inundated, Weir 
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§§ 429*434.] VARIOUS classes op misohief. 

432. Whoever commits mischief by doing any act 
which causes, or which he knows to be 
sr^hief ijifely to cause, an inundation or an 

“on’SItetractfon obstmcUon to any public drainage at- 
to poblic dcdinage tended With injury or damage, shall be 
attended with punished With imprisonment of either 
amage. description for a term which may extend 

to five years, or with fine, or with both. 

Kote. — The act must be done with kuowledge of the injurious 
results, 23 W. R. (Cr.)6d; It is not euflicient to show probable 
uonsequentul damage to other property, I U. H C, R Appz, 13 ; 
7H. H. C. R Appx. 39;Weirl Sll. 


433. Whoever commits mischief by destroying, or 
u.whi.l byd.. moving, any lighthouse or other light 

htroymg, mo?- AS a sea*roark, or any 6ea*mark, or 

lug, or rendering buoy. or other thing placed as a guide 
navigators, or by any act which 
renders any such lighthouse, sea*mark, 
buoy, or other such thing as aforesaid less useful as a 
guide for navigators, shall be punished witli imprison- 
ment of either description for a term which may extend 
to seven years, or with fine, or with both. 

Note —This section etjually with s. 426 it/uni, excludes a case 
of accident or madiertence, Sniior [18391 1 Q, B. 283 at 291. 

434. Whoever commits mischief by destroying or 

moving any landmark fixed by the 
.irajS'Vmol’ Of “ pobl'o servant, or by any 

ind, etc., aland- act Avhich lenders such landmark less 
mark fixed by useful ss .such, shall be punished with 
pu le authority, imprisonment of either description for a 
term which may extend to one year, or with fine, or 
with both. 


Note. — The mark shonid be fixed by authority of a public 
servant lawfully empowered. A first-class magistrate investi- 
gating a case under B. 145, Cr. I*. C,, IB not such an authority, 
27A.3(>0=1 Cp. L.J 991 A 1M2. A Aewn removal is not within 
this section, Ratanlal 749, sn-ihas the abatement of a nuisance. A 
conviction under this section has been held to be one for an 
offence involving a breach of the pence, so as to justify an order 
under 8. 106, Cr. P. C., 8 A.L.3. 92S-«1S Cr. L.J, 405 = 11 lod Cs. M9. 
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section specific'! the more valuable olthe doinestlc animals with- 
out regard to' age, hut tn respect of other kinds of animals nofc 
so specified the section would not apply, unless the particular 
animal in question was shown to be of the value of Us. 60 or 
upwards.” 22 C. 457. A bull dedicated to a temple U within the 
section, 11 M. 145, ^Vhcn a man released a bull at a funeral but 
still retained same control over it. It grazed on his land and re- 
turned to his house in the evenings it could not be considered a 
millhis prf>ii}iehi», Wrlr 1* SOO; 17 C. 8S2, contra 18BJA. W. N, 87. 

430. Whoevei’ commits mischiet by doing any act 
which causes, or which he knows to bo 
^lUehiei^by^inj likely to cause, a diminution of the 
irrigatiQn”°or* by supply of water for agricultural purposes, 
wrongfuliydivert. or fot food Or drink for human beings, 
ing water. qc animals which are pioperty, or 

for cleanliness, or for carrying on any manufacture, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to five years, or with, 
fine, or with both 

Nele.— For commr/it.irj. «ct- j^irt II , Ch . X, 5 188, at p. 722. 


431. Whoever commits mischief by doing any act 
which renders, or which he knows to be 
M»»chiet l>y likely to render, any public load, bridge, 
Tol^.brtiiisl'riier navig.able iiver or navigable channel,, 
erchinnck. natural or artificial, impassable or less 

safe for travelling or conveying property, 
shall be imnished with imprisonment of either descrip- 
tion for a term which may extend to five years, or with 
fine, or with both 


VoWwii; W wAWn*. ’Weir 1. Mb. piXhVtirough a 

Jungle i< not a ro.id. 1839 P. J. L. S.639. The term bridRo would 
include aUo a \ia.liicl or an aqueduct, but the orfenee is confined 
to d.xm.vge to public roxds, bridges, etc. Merc placing of bricks 
on'.road i« not within thin krctioit, 12 C. W. N. CXXII. Cutting 
« tronch on wa«te bind nbutting u road «o a* to prevent drainage 
'lateji damagini: iiecn«ed'a land is not an offence on the bare 
*roan\1 there ii » poxaib.litx of the ri»\d being inundated, Weir 

hsii. 
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§§ 429-434.] VABIOUS CI.ASSES OP UISCHIBF. 

432. Whoever commits mischief by doing any act 
which canses, or which he knows to be 
iTi'schiaf by ijtely to canse. an inundation or an 
“onirobsMet. ot obstruction to any public drainage at- 
to public dwinage tended with injury or damage, shall be 
attended with punished with imprisonment of either 
description for atetm which may e.’ttend 
to five years, or with fine, or with both. 

Note.— The act must be done witb knowledge of the injurious 
results, 25 W. R. (Cr.) 89; It is not sufiicient to show probable 
conscquenttnl damage to other property, 4 M. H C. R. Appr. 15; 
7 JS. H, C. R Appx. 39 ; Weir I 511. 


433. Whoever commits mischief by destroying, or 
Mischief byde. any lighthouse or other light 

stroymg, mor- used ae a sea-mark, or any sea-mack, or 
jug, or rendering buoy, or other thing placed as a guide 
bwnraslr.mSt navigators, or by any act which 
rendeis any such lighthouse, sea-mark, 
buoy, or other such thing as aforesaid less useful as a 
guide for navigators, shall be punished with imprison- 
ment of either description for a term which may extend 
to seven years, or with fine, or with both. 


Note —This section equally with *. 436 siipni, excludes a case 
of accident or inadvertence, Senior [1699] i Q. B. 283 at 291. 


434. Whoever commits mischief by destroying or 
moving any landmark fi.xed by the 
.iroy“g“L’’mo'- “'■‘boiity of a public servant, or by any 
mg. etc , a. land- uct which lenders such landmark less 
w*' useful as such, sh.all be punished with 

pu 10 authority imprisonment of either desciiption for a 
term which may extend to one year, or with fine or 
with both. ’ 


Note,— The mark sboold be fixed by authority of a public 
aeryant lawfully empowered. K firat-clasa magistrate invest! 
gating a case under s. 145, Cr. P. C., is not each an authorti,.* 

27A.300=1 Cr. L,J. 991 & 1012. A fimta removalianot svitbiT,' 
this section, Ratanlal 746, Buchasthe abatement of a nuisince. a 
conviction under this nection lias been held to be one f ” 
offence involving a breach of the peace, so as to luetlft- .. 
u„d.r.. 106, Or. P. P, 8 A.b.J. nSTu’c,. L.i. Ws'm.'L “ca° m'. 
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435. Whoever commits mischief by fire or any ex- 
plosive substance, intending to cause, or 
knowing it to be Hkely that he wiU 
thereby cause, damage to any property 
to the amount of one hundred rupees 
or upwards, or (where the property is 
agriculhjra! produce) ten rupees or up- 
wards, shall be punished with imprison- 
ment of either description foi a term which may extend 
to seven years, and shall also be liable to fine. 


Jliscbtef byfi 
ot explosive sab- 
stiioce with intent 
to cause damage 
to the amount of 
one hundred m- 
pe3s or in case of 
agricultural pro- 
duce ten rupees. 


Hole.— See e. 55 of fAc Explotnf Suhatanre* Act, VI. ot 1508. A 
revolver is not an explosive substance, Weir I, 235, Intention or 
knowledge is tbe gist of the oflence, not mere negligence, S Bom. 
L.B. 851 = 1 M. t..T. <«■=« Cr.L. 4.446; 3 W. R.(Cr.I<.> 7. 


436. Whoever commits mischief by fire or any ex- 
plosive substance, intending to cause, or 
Mijchiet by ftre knowing it to be likely that he will 
ita»!«fwuhmtont thereby cause, the destruction of any 
to de-troy house, building which IS ordinonly used as a 
''''■• place of worship, or as a human dwell- 

ing, or as a place for the custody of property, shall be 
punished with transportation for life, or with imprison- 
ment of cither description for a term which may extend 
to ten years, and shall also be liable to fine. 

Note.— A wilful act is punishable under this section , a rash 
^ BstSBisI 128, C/fiW, L. R.. 

Ill i • V ' t" ■ ■ ' incomplclo 

• . ■ section. 

.* I " ! I r * V* tl’f i.il* • rmountod 

‘ ■ ■ * . ■ . thatched 

> • ■ • t • ' ■ s section. 

i«wj r !' • I • :• s^ — : v.i- *• , 35 , lesi 

P. R. Wo. 87. 


437 . Whoever commits mischief to any decked vessel, 
or any vessel of n burden of twenty tons 
or upwards, intending to destroy or 
render unsafe, or knowing it to Ik* likely 
that he ttiJI thereby destroy or render 
iins.ifo, that vessel, shall )>o punished 
with imprisonment of either description 
fora term which may extend to ten years, and shall also 
be Jiahh* to fine. 


3 n.chi<*l with 
inle&t to ilr.troy 
or msta unuta a 
(Icckr-l traKi or 
ona r>( t«-nty ton* 
tuKlra. 


435-440.] 
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Note.— See Fitulkner, 13 Cox. S30, where both intention and 
knowledge were absent, tbongfa the accused was doing in a negli- 
gent m>nner an nnlawful act. ms. stealing rum. Mere running 
aground and refloating of a ship is not mischief which implies des- 
tmetion or damage to property. Delondo, 3 Hast P. C, 1098. But 
deliberately sinking a ship to defraud the underwriters would be 
■quite a different matter. GtUont R & R 13S. 

438. Whoever commiU or attempts to commit, by 

hre or any explosive substance, such mis- 

Punishmeutfor chief as IS described in the last preced- 
the mischief de- , ? -n 

scribed m section mg section. Shall be punished with 
437 committed by transportation for life, or with imprison- 
hre or explosive mgQt either description for a term 
substance. , . , • , . ^ . s 

which may extend to ten years, and 
shall also be liable to fine. 

Kete.— This Is another secUon where attempt Is regarded as 
senous an offence as the completed offence itself 

439. Whoever intentionally runs any vessel aground 

or ashore, intending to commit theft of 
any ptoperly contained therein, or to 
mag vessels dishooesUy misappropriate any such 
aground or ashore piopeity, or With intent that such theft 
misappropriation ol property may be 
coraraitted, shall be punished with im- 
prisonment of either description for a term which may 
•extend to ten years, and shall also be liable to fine. 


Note.— The gist of the offeocc lies iu inlenfion, not knowledge. 
A man may run a leaky vessel ashore, though he knows full well 
the people there are likely to commit theft of the cargo. He is not 
liable if his intention was to prevent the sinking of the vessel 


440. Whoever commits roischief, having made pre- 

mitt«d .lte pr.; or hurt, or wrongful restraint, or fear 
paratioumade tor of death or of hurt, or of wrongful re- 

.....as doiih pr slraint. Shall be punished With impriron- 

ment of cither description for a tcnn 
whion may extend to five yenra, and shali also be liaH 
•to fine. 
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Of CniifiNAL Trespass. 

441. Whoever enters into or upon property in the 

possession of another, with intent to 
Cnminai trespass commit an offence or to intimidate, 
insult, or annoy any person in possession of such 
nropertv : or having lawfully entered into or upon such 
property, unlawfully remains there with intent thereby 
to intimidate, insult, or annoy any such person, or 
with intent to commit an offence, is saul to commit 
“ criminal trespass. 

For comrocnliry, cce Part II., Chapter X., 5 189. At p. 723. 

442. Whoever commits criminal trespass, by entering 

into, or remaining in, any building, tent^ 

Iious9-ti«»P‘'ss- or vessel used as a human dnelhng, or 
any building used as a place for worship, or as a place 
for the custody of property, is said to commit “house- 
trespass.'’ 

Explanaiioit . — The introduction of any part of the 
criminal trespasser’s body in ciiteniig is sufficient to con* 
stituto “house-trespass." 

For comincntrtr j , see Part II . Cluptvr .\ , f 190, iit p. 741 

443. Wlioever commits liouse-trcspass, having taken 

precautions to conceal such houso-tres- 
from some person who has a i ight to 
fespaw. exclude, ocejcct.the trespasser from the 

building, tent, or vessel tvhich is the subject of the 
trespass, is said to commit “ lurking house-trespass " 


444. Wlioever commits lurking house-trespass after 
Lurkiii; boat* .stinsot and before sunrise is said to com- 
iwp\*»hy night lint •• lurking liouhe-lrcspass by night." 


44s. lA jKTSon is said to commit " housebreaking ’’ 
HoQ*->,f..\in' "ho commits houso-trcspass.if liccfl’ccU 
\ his entrance into the hou.s»*, or any part 
^f it, In nnjXof the six ways liemnafter de-cril)fd ; or if, 
ij^ing in th\ hoiis»* or any pirtofit for the purpose of 
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CRIMINAL TRESPASS. 
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committing an offence, or having committed an offence 
therein, he quits the house or any part of it m any of 
such SIX Mays, that is to say — 

First — If he enteis, oi quits, through a passage" made 
by himself, or by any abettor of the house-trespass, in 
order to the committing of the house-trespass 

Secondly — If he enters, or quits, through any passage 
not intended by any person, other than himself or an 
abettor of the offence, for human entrance , or through 
any passage to Mhich he has obtained access by scaling, 
or climbing over, any wall or building. 

Note.— Therefore, a con\iction \v.rs sii^tamed when the prisoner 


' n ' < ^ ' 

law in England is not the same as under the Code, 

Thudly . — If he enteis, or quits, through any passage 
which be, or any abettor of the house-trespass, has 
opened, in order to the committing of the house-tres- 
pass, by any means by which that passage was not 
intended by the occupier of the house to be opened 

Note.— RullinfT d3wa the sash of a window uas construed to be 
breaking m, R. 4R.45f. For other instances !n, regard 
to uindoua, sec Hijaiii*. 7 C. 4 P.441: HtilU h. 4 R, 353. Entry 
effected by taking out a glass from a door, R. 4R. 117; 

bj getting down a chimney, Uricr, R. 4 R. 436, by breaking a pane 
of glass, Perlei 1 C. 4 P. 300. Turin, 1 Cox, 70; pulling out 
the shutters by inserting the hand through a broken pane of glass 
liobitison, 1 Mood. 327; getting out of a cellar by lifting up a 
heavy 6ap, J(ii%^eU, 1 Mood. 377 Jiiae all been held to be house- 
breaking. 

Fourthly. — If he enters, or quits, by opening any lock 
in order to the committing of the house-trespass, or in 
order to the quitting of the house after a house-trespass'. 

Note —Even if a party has got admission into a house through 
an open door, '* ■ - *— --i— - . -i. . . , , . 

break, or uiilo ng any 

other room. . would 

not constitute _ , , 

punishable under s. 4C1. 


li 
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viu]ily be effects his entrance, or departure, by 

usinff criminal force, or committing an assault, or by 
threatening any person ryitli assault. 

Hole -See Weir I. 830 

Sixthli/. -li enters, or quits, by any passage which 

he knows to have been fastened against such entrance or 
denarture. and to have been unfastened by himself, or 
by an abettor of the hoose-trespass. 

Note.— TjiftinS a Ifttch would Ull under this claute. In re George 
oml GohUmWi* AMPMflfion. L. R. 1. Q.B. W5. 

Erpianalioti. — -Any out-house or building occupied 
with a house, and betivcen which and such honso there 
is an immediate internal communication, is part of the 
house within the meaning of this section. 

niuitration*. 

(fi) coTOmit* houao-treepft** by making a hole Ihroogh the 
wail of Z'e house and putting his hand through the aperture. This 
is housebreakiog. 

(t) A commits houseArospiss by creeping into a tblp at a 
porthole between decks This is houso-breiking. 

(<■1 A comtalts house trespass by entering Z's house throagh a 
window. This is housebreaking 

irl> A commits houso-trespss* bj entering Z”« house through 
the door, haiing opened a door which was fastened. This is house- 
breaking. 

(,-) \ commits house-trcBjwsa by entering Z’e house through the 
door, basing lilted a latch by putting a wire through n hole in the 
door. This is housobreaking. 

(/) A finds the key of Z's house-door which Z bsd lost, and com- 
luils house-trespass by entering Z‘e house, having opened the door 
with that key. This is hoosebresklng. 

Ip) Z is standing in his doorway. A forces a passage by knocking 
Z down, and commils house-trespass by entering the house. This 
is housebreaking. 

i»i\. the door-keeper of T, is standing in Y's doorway. A com- 
mits hyuse-trespaii by entering the house, having deterred Z frota 
him by threatening to best falni. This it housebreaking. 
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Hole.— For remarks on this Explanation, see Part II., Ch. X,, § 
190, at p. 745. The explanation in its scope is limited to this section 
and has no application to ordinary cases of house-trespass, or 
lurking house-trespass, etc , not invoicing the element of house- 
breaking 

446. Whoever coraimts housebreaking after sunset 

Housebreaking before suunse, is said to commit 

by night. “ housebreaking by night. “ 

447. Whoever commits criminal trespass shall be 

punished with imprisonment of either 
aescriplion for o term which may extend 
to three months, or with fine, which 
may extend to five hundred rupees, or with both. 


443. Whoever commits house-trespass shall be pun- 
ished with imprisonment of either de- 
hooM-tKipas*. ” scription for a term which may e.xtend 
to one year, or with fine, which may 
extend to one thousand rupees, or with both. 


Kote.— A sentence for being a member of nn UDUwful assembly 
under a. 144 renders unnecessarj* a separate sentence under this 
section. 3 W. R. (Cr.) 94. 


449. Whoever commits house-trespass in order to 
the committing of any ofTcnce punish- 
House-trrspiss able with death, shall be punished with 
trcnsportalion lor life, or with rigorous 
able With death. imprisonment lor a teiiQ not exceeding 
ten years, and shall also be liable to fine. 

Kote. —A charge under ss. 449, 450, or 451, must allege and 
prove an intent to commit an oflenco punishable in the degrees 
mentioned therein. Otherwise nothing but the offence of house- 
trespass remains. 16 W. R. (Cr.) 63. (63.5 


450. Whoever commits house-trespass in order to the 


House-trespass 
in order to com- 
mit oflenco punisb- 
abto wiib trans- 
porUtion for life 


committing of any offence punishable 
with transportation for life, shall be 
punished with imprisonment of either 
description for a term not c.xceeding ten 
years, and shall also bo liable to fine. 



the ikdiah penal code. [oh. xvii, 

4S1 Whoever commits house-trespass in order to the 
committing of any offence punishable 
Hoasc-trespiss with imprisonment, shall be punished 
in order to commit with imprisonment of either description 
offence panishable jg^uj whtch may extend to two 

years, and shall also be liable to fine; 
and if the offence intended to be com- 
mitted is theft, the term of the imprisonment may be 
extended to seven years. 


destine Intrigue with a widow or unmarried girl in the house, it 
would be no offence. M. 240. Wejr I 536 ; 1903 P. R, 
(Cr.) 28-2 Cr. L. J. 420 . 6 C. 579. 1901 P. R. (Cr.) 14. But where a 
husband, persisted m charging the accused, with mteut to com- 
nit theft, which was found to be false, and refused to charge him 
>7ith the true intent, the High Court declined to interfere with an 
order of discharge. 5 M. if. C. R. Appx, 5 3 Sind L. R. 83-10 
Or. L.J. 410=3 Ind Ca. 893 When the entry was found to be for 
purposes of intrigue with a woman of the household, but there 
was no esideoce whether the woman had an husband or not, the 
Eight Court held an intent to insult or annoy may be plesumed 
to support a conTiction. Wen* 1. 535 But where the woman 
happened to be the complainant’e widowed mother the High 
Court declined to raise any such presumption in Weir 1. 537 
4C, L. J 169 = 4 Cr. L J1 144. When the complainant suggested 
the mteut was theft, and th<: Magistrate guessed without any 
eridence u mast have been for an intrigue with a woman, and 
there was not any evidence the woman was in the house at the 
time, or was likely to be found there, a findinc the entry must 


t^ accused intended to commit It is enough if the eVldence 
‘ * "* • jjjj offence. Weir 1. 533, 

*y ise should amount to a 

\ iwner professes to be an 

■ \ IS house to commit an 

otlenceVlure mere is an entry with the intent, etc., specified, but 
entry is with leave and license, there is no trespass. 


mitlmgwh\h the accused entered, such o.Tanco being oueTh'at 


{ 
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siitisfies ss. 441 S: 40 gupra, and not being punishable with death 
or transportition lor life (ss 449 d. 4S0). 16 W. R. (Or.) 53; f63j, 3 
Sind. h. R. 86s 10 Ci*. h. J. 410=3 Ind. Cat, 895. but if the specific 
ofieuce cannot be made out, bnt it is found the intent to commit 
..... . 1 .. u i «’--'so.21M. 

; ; ■■ .,1 '.J. 153 = 

insidered 

to com- 
an order 

under s. 106, Cr. P. C., cannot be mode on conviction. 4 L B. B. 277 
= 6 Cr.I. J 476 ; 4 M. L T 468=9 Cf.L. J. fiS, nherc 29 M. 190 is fol- 
loned and 7 C. W. N 25 ili'sitxijmnheil 

452. \Vhoevei- commits house-tiespass, having made 
House-trespass pieparation for causing hurt to any 
lor^burr^assau/t assaulting any person, or 

or* wtongful'^ ro- wronglully restraining any person, 
jtraint “ or for putting any person in fear of hurt, 
01 of assault, or of wrongful restiaint, shall be punished 
with imprisonment ol either description for a term 
ivhich may extend to seven years, and shall also be liable 
to fine. 

Bote.— A person who, with a lorged warrant of ancst, goes Into 
A house and takes awa; one of the inmates thence against her 
will under the auCliority of his warrant, has put that inmate in 
fear of wrongful restraint. 12 W. R. (Cr.) S3 


453. Whoevei commits lurking house-trespass, or 
te housebreaking, shall be punished wuU 
lutkioghoasctres- imprisonment of either description for a 
pass or bouse- term which may e.vtend to two yearn 
breaking. shall also be liable to fine. 


Note — Ono who commits an oflence under this section and also 
theft or any other offence, should be dealt with under b. 457 infra 
and not punished separately under this section and aav ■ 
gupra. 6 W. B. (Cr.) 39 (F. B ). ^ "^0 


454. Whoever commits lurking house-tresr-aw or 
housebreaking in order to the ernat,,}*. 
tinff of anv offence nimialiii 


Luiking bouse- 
•ire'pass or bouse- 
breaking in order 
to commit oflenco 
puui-'hiiblo with 
imprison tnent. 


iiouscuieuaifig la oruer lo lUe CrjmjjjU 
ting of any offence punishable v.itli 
imprisonment, shall be puni^hej vlith 
imprisonment of either dtscription f ' 
a term which may extend to 
years, and shall also bo liable to f 
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» intenaea to bo oommittea is theft, 

and if the ofT imprisonment may be extended to ten 

lj,e term of the imp 

years. 

«* »v». “ 

ss, 


Ace Whoever coiomUs lurking kouse-trespass, or 
housebreaking, having made prepa- 
i,nrVing raijon for causing hutt to any petson, ot 

®pre* for afisaaltin^ any person, or for v^rong- 
^ 4 *r*tioQ tot b'i*'’, fully tfestraming any person, or for pule 
asiiuit or wrong- ^jjjg person m fear of hart, or of 
{ai rastcamt. assault. Or of wrongful restcamt, shall 
be punished with imprisonment of either description for 
a term which may extend to ten years, and shall also 
be liable to fine 


456. Whoever commits lurking house-trespass by 
?'8h‘. ot housebceaking by night, shall 
larking bouse- be punished with imprisonment of 
trespass or house- either description fora term which may 
VjMikinsbynis t. gsjtend to three years, and shall also be 
liable to fine. 


Note.— Tb« various cleioents of crimma) ireapass (9 /ftl) must 
tiarawia K. 40. Thus ru«rvvo.^ wVi «.hawie. tu evadft 

beini; arrested cannot he treated as an act of entry into the house 
with an intent to commit an offence under s 234 $ujim, and con- 
sequently, thti accused is not liable under this section. 1891 Jt.W N 
64. 


One single aggravated offence must not be split up into separate 
tninoT offeuces. #’-‘7.,^ lurking house-trespass in order to commit 
theft under a- 457 into lurking hoase-tcespasi under g. 4$g, & 
theft under 6.380., B. L. B. Sup, Ye). «S8=.6 W. R. (Cr.J 39 (P B ). 
3 K. 611. Kor is it necessary In a charge under this section to allege 
specifically that the offendor had any of the intentions wb cb 
enter into the definUton cf critainal trespass by e. 441;eQtTyat 
night by scaling a wall is punishable under this section, 2, W. R, 
{CrJ 63, But if be is found in the apartments where a woman 
usuallv slept, he may be charged under a. 457, 16 C. 637; 
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1903 P. R. Cr. 18-1935 P. L R. 127; 2 Cr. t. J. 279. 1881 
P R No ii but if the husband of the woman docs not choose to 
allege a specific intent to cornmit adultery, it is better to convict 
under this section, 29 A. 46 ; 16 C. P. L. R. 182 ; S M.H.C.R. Appx, 5, 
When, howeier, tl^^pecific intent charged, under s 457 ?ii/r<iig 
found iKAinst, the Court is net enlitled to fall back upon 
some general intent and con vict undei this section, 16 C, W. K. 696 
^13 Cr. L. J. 224^14 Ind. C&. 320; (1891-1901) I U. B. R. 335 
If the charge is made under s 457, the intention must be alleged, 
22 0,391 & 991, 1882, P R. No 41. 1901 P. R No. 31. If the accus- 
ed pleads the inteaiion with which he entered w.\s an mnoesnt 
one. the nnu^ is on him to make good the plea, as it is a matter 
specially within his knowledge, 29 A. 46 -3 A, L.J, 652^ 1906 A, W. N. 
279 - 4 Cr. L. J. 231. 


457. Whoevei commUs lucking houge-tcopais by 
night, oi bousebieaking by night, in 
Lurking Older to the committing of any offence 

b"eak?ng°by nighV punishaWe With imprisonment, shall 
laordertocommit be punished With imprisonment of 
offence puiiishabio eithci description foi a terra which 
ment e.^tond to five years, and shall also 

be liable to fine, and if the offence 
intended to be committed is theft, tlic term of the 
impiisonment nuy be extended to fourteen yeais 

Note.— When the entry is with intent to commit adultery, the 


P. R. No. 5. The intention has to be gathered mainly from 
ciicumstiiices, 1883 P. R. No. 14 Wlieio the door of a shop was 
found broken open the conviction should be for housebreaking 
b> night and not under lurking house-trespass by night, 4 W. R. 
(Cp) 19. When .a mail commits housebreaking to steal .as also 
theft and mischief by effecting the entry whether he could be 
scpiratelv sentenced for e.ach of the three olTcnccs (ss 157 , ?90 
426' sec 12 M. 362 ; 2 Bur. L.T. 19=1 Cr. L.J. S37 ; and notes on 
s. 71 «/(/!/(/ ik ss. 3.> .^2.15, Cr. P. C. If scpiritc sentences are 
awarded, the aggregate should not CTCced the magistrate's 
sentencing power, 8 Bom. L. R 850. and the sentence prescribed 
for the grai er ofTence, Ratanlal 95 A 228 , Hut a double conviction 
should not be cucoumged andhas olleo been set aside as Improper 
1383 A.W.N 228 This is the proper section to he resorted to 
when an accused is charged with hou^ebreikmg and theft, 
1 Bom L. R. 69. Separate sentences arc illegal, Weir II. 31. 

Q 
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Acft Whof'VPr commits Iwvking house-trespass by 
night, or housebreaking by night, 
having made preparation for causing 
Imrt to any peison, or for assaulting 
any person, or for wrongfully lestiam- 
ing any peison, or for putting any 
vw — . . peijton in fear of hmt, or of assault, or 

■oncfwl resti-aint, shall be punished with iraprison- 
"I nf either dcscnphon for a term which may extend 
J^^fonrteen years, mid sfiaH also be liahie to Bae. 
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Lurking b-oase*. 
trespass, or house- 
fireikssg by nigut. 
alter 

tot causing burl; 
f person 


a^ 9 Whoever, whilst committing linking house- 
^ * tiespass or housebreaking, causes 

Onerous gj^PYous hurt toany peison, or attempts 

'lurking to cause death oi giievons hurt to any 
peison, shall be punished with transport- 
Uoasabreakmg atioD for hie, Oi imprisonment of either 
desonptiou for a term winch may extend to ten years, 
and shall also be liable to fine 

460, If. at the time ol the committing of lurking 
person* house-tiospass by night, oi house- 

jomtJy tfottterjjcd bieakiDg b^ night, any peison giiiity of 
\a8^b or b^st offence shall volimtaniv cause, oi 

bcMkms liymgbi alteiupi to cause, death oi giievous 
nttaiabiWe^ mberu hurt to any peison, e\eiy peison jointly 
coowTiied in coromittmg snob Inrkmi; 
oi tuem house-Uespass by night, or houscbieak- 

mg by night, shall be punished with transportation! for 
life, Ol with itnpiJsonment of either description for a 
term which mav extend to ten years, and sh.all also be 
liable to fine 

461. 'Whoever dishonestly, orxvith intent to commit 

mischief, breaks open, or unfastens, any 
t) 18 honest ij closed receptacle which contains, or 
Je'SS conE he believes to contain, propeity, 

5ng proi>aety. shall be \iumshed witii nupnsouinent 
of either desciiptiou for a teim uhich 
may extena to two years, or with fine, oi with 
Wtii. 
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Note.— The section applies not only to rooms, but to a part of a 
room Or e\en a box such ns the brake>Tan of a tram, Weir I. 436, 
or sealed packet, 6 N.W.P. H. C. R. 301. But opening a coffin 
which has been nailed down is not an otfcnce, as the corpse is not 
property, 25 A. 129. Double conMctions under this section and s. 
S80<»i/>r,i,hue been upheld. 1696 A. W. K 194. sec 10 A. 146 
& 10 B. 493. 

462. 'Whoevei, buing entiusted with any closed 
leceptacle which contains, or which he 
believes to contain, propel ty. without 
committed by per- having authority to open the same, 
son entrusted with dishonestlv, or With intent to commit 
° ' mischief, breaks open, or unfastens, 

that leceptacle, shall be punished with imprisonment 
of either description foi a term which mav extend to 
thiee years, oi with fine, or with both 


CH.^PTKR XVIII. 

OF OFFENCES RELATING TO DOCUMENTS AND 
TO TRADE OR PROPERTY-MARKS. 

463. Wholmdi makes anv false document, oi pait 
of a document, with luteiit to cause 

Fotgctj damage, ot injury, to the public or to 

any person, oi to siippoit an) claim or title, or to cause 
any person to pait with pioperty, oi to enter into any 
express or implied contiact. oi with intent to commit 
fraud or that fraud raav be committed, commits forgery. 

Making a (.lUu 464. A peison is said to make a false 
document document — 

I'll sf — Who dishonestly, oi fiaudulentiy, makes, signs, 
seals, or executes a document, oi part of a document, or 
makes any maik denoting the execution of a document, 
with the intention of causing it to be believed that such 
document or pait of a document was made, signed, sealed, 
01 executed by, or by the authority of, a person, by 
uliom. 01 by whose authority, he knows that it was not 
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?Ba6e signed, sealed, or executed, or at a time at which 
he bnotvs that it was not made, signed, sealed, or 
executed ; or. 

Secondly. — Who, without lawful authority, dishon- 
estly, or fraudulently, by cancellation or otherwise, alters 
a document in any matenal part thereof, after it has been 
made or executed either by himself or by any other per- 
son whether such person be hvmg or dead at the time 
of such alteration ; or. 

, Thirdly . — ^Who dishonestly, or fraudulently, causes 
any person to sign, seal, execute, or alter, a document, 
knowing that such peison, by reason of unsoundness of 
mind or intoxication cannot, or that by reason of decep- 
tion practised upon him, he does not, know the contents 
of the document, or the nature of the alteration. 


Jlluttratinm. 

(fl) A has A letter o! cre<lit upon B tor Rupees 10.000, written 
by Z. A, In order to defraud B, adds u cypher to the 10,000, and 
makes the sura 100,000, mtendini; that it may be believed by B 
that Z so wiote the letter. A has commiUed toigeiy. 

(l>) A, without Z's Autbonty, affixes Z's sej) to a document 
purporting to be a conveyance of an estate from Z to with the 
intention of selling the estate to B, and thereby of obtaining from 
B the purchase money. A has committed forgery. 

ir) A picks up a cheque on a Banker signed by B, payable to 
bearer, but without any sum having been inserted m the cheque. 
A fraudulently fills up the cheque by inserting the sum of ten 
thousand rupees. A comimts forgery. 

(<7) A Icaies with B, his agent, a cheque on a Banker, signed 
by A, without inserting the sum payable, and authoiizes B to fill 
up the cheque by inserting a sum not exceeding ten thousand 
rupeeafor the purpose of making certain pa>meiits. B fraudulently 
up the cheque bj inserting the sum of twenty tnousaiid rupees. 
. minits forgery. 

AdrawsaBill ofBvchnnge on himself iii the name of B 

.ibout B'b authority, intending to discount it as a genuine bill 
with a Banker, and intending to take up the bill on its maturity. 
Here, IS A draws the bill mth intent to deceive the Banket by 
leading him to nuppose that he h,id the security of B and thereby 
to discount the bill, A la guilty of forgery. 
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(/) Z's will contains these words— “ I direct that all my remain- 
ing property be equally divided between A. B, and C.” A dis- 
honestly scratches out B's name, intendmg that it may be be- 
lieied that the nhole was left to himseK and C A has committed 
forgers 

(>7) A endorses a Oovernment Promissory Note and makes it 
pajable to Z or his order, bj writing on the bill the words “ Pay 
to Z ot bis order," and signing the endorsement £ dishonestly 
ei ises the wordsi " Pay to Z or fais order," and thereby converts 
the special endorsement into a blank endorsement B commits 
forgery. 

1/1) A sells and con\eys an estate to Z A afterwards, in order 
to defraud Z of bis est.ite, executes a conveyance of the same 
estate to B, dated S'x months earlier than the date of the con- 
leianceto Z, intending it to be beUcied that he had conveyed 
the estate to 0 before he convened it to Z A has committed for- 
geit 

( > 1 Z dictates his v. til to A A intentionally writes down a different 
legatee from the legatee named b\ Z. and by repieseoting Z that 
be has prepared the will accordiiig to his instructions, induces Z 
to sign the mil has committed forgery. 

I7) A nritcs a letter and signs it w>th B's nams without B’s 
authority, ccrtifjing that A is .1 man of good character and m 
distiessed circumstinces from uufoieseen inisfortunc. intcodmg 
b> means of such letter to obtain alms from Z and other persons, 
ileie, as A m.ide a false Jociimeul in order to induce Z to part 
mth piopcrty, Abas committed foigeiy 

l/.) A, uitiiout D'a luthoritv. mites a letter and signs it in B's 
name, ccrtifimg to .\'s chirnelei •ntendmg thereby to obtain 
einp'ojment under Z .A h is commiUed forgery, inasmuch as he 
intended to deceii e Z bs the foiged certificate, and thereby to 
iiidu..e Z to entei into .in expressed or implied contract for service. 

Erjiluna:ioi> 1 — A man s sigiiatuie of his own name 
mat amount to tiiij;erv 


ui) A signs lub 0" n nimc to u Bill of EMliange, intending that 
It ina> be belli! ed th it the b'll '» la dimiii ba another person of 
Iho •iAine name A hab LOinmitted ftngen 

I/*' A writes the "ord .iccepted ' onapiece of piper and signs 
It mth Z's Dime, in ordei that U m i\ afterwards write on the 
paper a Dill of Kxchunge drawn by B upon Z, and negotute the 
bill as though it h id been accepted bj Z. A i» guilti of forgery 
and if D knowing the f.ict draws the bill upon the paper pursuiaV ; 
to A’s intention. D is .vlbo guilt) of forgers. 
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(c) A picks Tip a Bill of jSschacge payable to the order of a 

... HI - * - 1-, - *tjg JjJJ} Jjj JjJg 

was eadorsed by 
A has oomiukted 


(d) A purchases an estate sold uader execution of a decree 
against li. B, after the seizure of the estate in collusion with 2, 
executes a lease of the estate to 2 at h noniinal rent and for a 
« long period, and date<» tho lease a« months prior to the seizure, 
with intent to defraud A, and to cause it to be beheyed that the 
lease was granted before the seizure, D, though he eyecutes the 
leise in his own name, commits forgery by antedating it. 


(i) A, a trader, in antiop-ition of insolvcncv. lodges elTects 
with B for A's benefit and with intent to defraud his creditors, aud 
in order to giie a colour to the transaction writes a Promissory 
Kote binding himself to pa\ to B a sum for value leceived, vnd 
antedates the note, intendmg that it may be believed to have 
been made before A was on the point of tnsolveocy A has com* 
luitted forgery under the first head of the dednition 


Eiplamiion 2 — The making of a false documeot in 
the name of a hctiiious person. loiendiDg it to be 
believed that th« document was made by .\ lea! person, 
or in tlie name ol a deceased person, intending it to be 
believed that the document was made by the person m 
his hfetune, may amount to forgery 


A draws a Bill of Exchange upon a lictitioas person, and 
fraudulently accepts the bill in the aniuc of such fictitious pei 'oa 
with intent to negotiate it A commits forgery 
Note — Foi coniiuentiiry, see Part fl , Ch. XT, § 19i, at p. 7.ji5. 


465. Whoever commits forgery shall be punished 
“v with imprisonment of either description 
a term which may extend to two 
' years, or with fine, oi iMth both 


466. Whoever forges a documezit. purporting to be 
\ a record or proceeding of or in a Court 
of a\e. Justjce, ot a Register of Birth, 
orpubiic lugin’t''^ Baptism, Marriage, or Burial, or a 
etc. Register kept by a public servant as 

\ such, or .1 certificate or document pur- 
porting to b"* made by a public servant in his oflicial 
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capicity. oi- an authority to institute or dcfond a suit, 
or to take any pioceedmgs thciein, or to confess judg- 
ment, 01 a powei-of-attornev, shall be punished with 
impijsonment of either desciiptionioi a teim which may 
extend to seven year's, and shall also be liable to fine. 

Note.— The elements of fr.uidor dishoac'^ty as understood in the 
code must be present in the mind of the accused to brim; his act 


understood the section is confined in its entirety to books and 
documents ordinarily mamUmed by public servants All regis- 
ters of bath, baptism, inairiagc or burial are within the 
seetioD, no matter whether thej be public, or privatn in the sense 
of a Register of marriage kept by a Muhamnadan Knzi, 
9 C, W N. 69 , Weir I. S41 ■ simitarb as rcgauls special and general 
powers of attoruej 

The illegibility of the seal and signature on a forged dooiiment 
purporting to be made by a public servant in his olhc) oap.icity, 
will not render a conviutiou under this section, or a, 471 void 
5 W. R. fCrl, 95, 

467. Whocvei foigos a document which purports to be 
a valuable security, ora will, oi* an autho* 

Foigeiy of \sla- j-jty tg adopt a son, or which puipoits to 
will, ott give authority to any person to make or 

transfei any valuable seemity, oi to re- 
ceive the principal, interest, or dividends thereon, or to 
receive or deliver any money, mo%*able piopeity, or valu- 
able security, oi any document purporting to be an acquit- 
tance or receipt acknowledging the payment of money, 
01 an acquittance or receipt for the deliveiy of any 
movable property or valuable security, shall be punished 
with transpoitation for life, or with imprisonment of 
cithei description for a term which may extend to ten 
yeais, and shall also bo liable to fine. 


Note. -The 

pears to be n i 
authorize the 
refcrrwl to lu 
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tbts Becfcion, 3 B. H, C, R. (Cr. Ca.) 56. Of course, if the document 
purported toheai the signature of any public officer, authenticating 
it as a true copy, the forgeiy of hh signature might be au offence 
under 3. 465. A fraudulent alteration of a Collectorate chnllnn is 
within this section. 1864. W. R. (Cr.) 22 As to uhat is a valuable 
security, la addition to oases noted at p- 14 under s. :J0 ^iipra, see 
■■V ' - * ' - • ' . .. - . Jiojitation 

■ction, and 

: ■ * , ■ I • ‘ ■ e a Hiouli 

was held to be uitbin this section, and Weir. I. 5S1, where a 
certified copy of a deciee m.is held to be not within this section. 
But an offence may fie committed with reguid to i promissory 
note on an unstamped p-apei e\ea though the statute prohibits the 
stamp to be affixed afterwaids, flfortou, '•! h<isf /' C. ‘>. 55 ; ^fcTufoih, 
2 Leach 883 --2 East, P. C 942. 

468. Whoever commits foi^erj', intending that the 
document forged shall be used for the 
chea^ ptu ()Ose of cheating, shah he punished 

pmpose 0 c ea - ^gggj.jptjon 

foi a teini which may extend to beven 
years, and shall also be liable to fine 


a 

hf 

ruling in 1873 P. B. Ho. 15, v here cheating haimg preceded faUi* 
fication. the l-attei net done uithu »i«« to tonceal the forruor 
IV »s held not to fall withiii thn section. 

469 Whoever commits foigery, intending tlmt the 
document foiged shall harm the lepu- 
Por?ery for tafcion of any party, or knowing that it 
purpose of jg htelv to be used for that purpose, 

snail be punished with iinprisuniaentof 
eithei description ftn a term which may extend totluee 
yeais, and shall also be liable to fine. 

Note.— Thus, a person who forged a draft petition, mth the 
intoiition of using it ai ctalence, and wiiich contamcil Like 
statements calculated to injnre the reputation of a person, atis 
held giiilti of an offence under this section. Z B. L. R. A, (A. Cr.) 
i2~ 10 W. R. (Cr.)6f. The expression f/<r isadvi- 

sedlj iHed rather (h.ia the word tlffitiuf" bo cis to exclude the 
operation of the l-lKceptions to e. 499. No one 's entitled to do 
wrong 80 that good might come oat of it. Even if a public servant 
is A notoriously corrupt person that would not justify a public- 
spirited citi?en to forgo o Jetler purporting to be a demand from 
the public serc.iiit cf .t brifie. 
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Forged d o c u ■ 
ment 


470. A false document made wholly 
or in part by forgery is designated “ a 
forged document.” 


471. \Vhoe%er fiaudulently or dishonestly uses as 

genuine any document which he knows 
^Usmg as genuine gr has reason to believe to be a forged 
document, shall be punished m the same 
mannei as if he had forged such document. 

Note. — For cotnmcnl.»t\ on this section, see Part II., Ch. XI , 
§ 193, at p 773 This section docs not prescribe an> punishment 
On d connction under this section, lecour&e must therefore bo 
had to ss. 465 or 466 or 467 for the appropiiate sentence, and 
the coDMction should he nndei one of those sections coupled with 
this section 3 W.R. (Cr.Ii.) 6; 1 W R. (Cr L.i 10 8 W.R (Cr. L.) 7 6 
B H.C.R. (Cr.Ca.) 43 , S C. P. L. R. 1. The using of a forged docu- 
ment. must be punished under this section and not under h. 196, 
5 C 717, where the contrary dictum lo 2 W. R {Cr ) 17 is 
explained 

472. Whoevei makes oi counterfeits any seal, plate, 
01 other instrument for making an 
iinpiession, intending that the same 
shall be used for the purpose of com- 
mitting any forget}' wbjch would be 
punishable under section 4C7, or with 
such intent lias in his possession any 
such seal, plal<*, oi other instrument, 

knowing the same to be counterfeit, shall be punished 
With ti-anspoitation foi life, or uith imprisonment of 
eithei description for a term which may extend to seven 
years, and shall aUo be liable to hue. 

Note,— ^Yhe^e possession of counterfeits on the pirtofthe ic- 
cuseil IS esUbUshed and he is unable to give a satisfactory erpla- 
nilioii of thorn, ciimlnal intention be inferred, 2 W R (Cr.)5 
If se\ei\l sells mo found, the possession of e,.ch spal would 
constitute ft scp.'riite offence. 13 \V. R. (Cr.l 16. 

473. Whoovei niakc‘5 or coiinteifoits any seal, plate, 
or other instrument for making an 
or po>- impression, intending that the same 
soil. etc.. with 111 . ^ball be nseu foi the purpose of com- 
tc'u tf commit ft mitting any foigery which would be 
punishable under any section of this 
chapter other than section 407, or ith 


Malting or poi* 
sassms counter- 
fait seal, etc . 
With intent to 
commit forger} 
funiohable under 
section 4S7. 
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this sectioa, 3 B. H. C. R. (Ct. Ca.) 56 Of coursp, If the ilocninent 
purported to bear the signature of any public officer, authenticaung 
it aa a true copy, the forgeiy of his signatuie might be .in offence 
under s 465 . A fraudulent alteration of a Col leefcoiate cliall'in is 
within this section 1864, W. R, fCr.) 22 As to wfa.at is a raluable 
security, in addition to easea noted at p 14 under s SOsupin.see 
13 W, R. (Cr.) 19, where a blank paper or a bond barred by limitation 
was held to be not one of the documents within this section, and 
1910 P. R. (Cc.) 31“ 11 Cr. L. J 639 -8 tnd. Ca. 389, wheie a IIhi'<7i 
was held to be within this section , and Well*. I. S51, where a 
certified oopy of a deciee was held to be not within this section. 
But an offence may be committed with feg.iid to a piomissory 
note on an unstamped pupei e\en though the statute prohibits the 
stamp to be affixed afterwards, Aforfnn, 'J hti^t 1' ( 03 ; , Jifrlnfc^h, 
2 Leach 832^2£aat, r C. 942. 

468. Whoever commits foigciy. intending that the 
docoment forged shall be used for the 

Forgeci foe puipose of cheating, shall be punished 
,Dg ^vlth mipiisonmcnt of oither description 

foi a teini which may extend to bcven 
years, and shall also be liable to hne 

Note.— See 18 W.R. (Cr). 46 where act ount-books were falsifiod with 
a view to induce accused’s roaster to deliver property; this was 
held to be nn otience within this section Contrast this with tho 
lubng m 1876 P, R. No- 10, where cheating h.vung preceded falsi* 
ficatian, the lattei jutdonc witlitt new to conceal the foimer 
WiiH held not to fall within this section 

469 Wlioevei commits foigeiy, intending that the 
document foiged shaU harm the repu- 

Forgery for (ation of any paity, or knowing that it 
'« l-e use'! tor that puipme, 
shall be punished with imprisonment of 
I’lthei description foi a teim which may extend tothiee 
yeais, and shall also be liable to fine. 

Note.— -Thus, a person who forged « draft petition, wHh the 
intention of using it b« citdenoe, and which contained f-alse • 
statements calcuIaU'd to m;ure the leputiitioii of n person, was 
held guilkj' of an ofienec under this section. 2 B. L. R. A. (A. Cr.) 

10 W. R. (Cr,)61. The expression* fpharui Hif is advi- 

sedlj used rather thin the word thftutr so fvs to exclude the 
operation of the llxceptions to s 499. No one is entitled to do 
wrong 80 that good might come out of it. Even if a public sen ant 
is a notoriously corrupt person that would not justify a public* 
8|iiriled cikiien to forgo a letter purporting to bo a demand from 
the public %orr«nt of a brioe 
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^ ^ 470. A false documeat made wholly 

or m part by forgery is designated “a 
foigeddocnmeni '* 

471. Wlioever fiaudulently oi dishonestly uses as 
genuine an\ docouieiit which he knows 
foason to believe to be a forged 
dent documont, shall be punished in the same 

mannei as if he had forged such document 
Note.— For commenlAix on this section, see Part II , Ch XI, 
§ 193, at p 773 This settion does not prescribe anj punishment 
On a coniiction under this section, recourse must therefore be 
had to 6s 465 or 466 or 467 for the appropriate sentence, and 
the eonviction should be under one of those sections coupled with 
this section 3 W.R. {Cr.L.) S ; 1 W R. (Cp L.j 10 8 W.R (Cr. L.) 7 6 
B H.C.R (Cr.Ca.) 43 . a C. P. L. R. 1 The using of a feiged docu- 
ment must be punished under this section nod not under s. 196. 
>>7 ,»-,i, 5C 717, Tvhere the contrary dictum inSVf. R (Cr)n is 
explained 


Making or pos* 
lessiDg counter* 
felt seal, etc 
With intent to 
commit forger] 
punishable under 
sjction 437. 


472. Whoevei makes or counterfeits any seal, plate, 
or othei instrument for making an 
unptession, intending that the same 
shall l>e used for the purpose of com- 
mitting any forgery which would be 
punishable under section 467. or with 
such intent has in liis })ossession any 
such seal, plate, or other instrument, 

knowing the same to bo counterfeit, shall be punished 
with transportation for life, o» with impiisonment of 
eithei description for a term which ma)’ extend to seven 
years, and shall also be liable to lino / 

Note.— Where possession of eounteifeits ouj 
cused IS established imd he is unable to Rive/ 
nation of tliem. criminal intention mat be \t 
It seieril seals are found, Ihc possessior 
constitute a sep-Tiite olTence. 13 W, R, (Cri 

473. Whoevei makes ot connterf/ 

or other instrument c 
‘’f"! impression, intendiir <y , 
seal' e"* ,n. shall be itsed tor tlii^ 
ten tc commit a mitting anv forgerv’,^ 
iniiiKliable 'nndri any 
chapter other than sect. 


rt of the ic* 
’•>ry cxpla- 
' (Cr.)5 
-ould 
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this sociion, 5 B. H. C. R. (Cr. Ca.) 66 01 course*, if the tlocuroent 

purported to bear tho signature of any public officer, authenticating 
it as a true copy, the forgery of his signature might be an offence 
under a, 465. A fraudulent alteration of a Colleotoiate chnllnn is 
wthin this sectioa. 1883. W. B. (Cr.) 22 As to n'hat is a valuable 
security, la addition to cases noted at p 14 under s. SO see 

15 W. R, (Cr.i 19, ivbcreablanh paper or a bond barred by limitation 
was held to be not one of the doeotnenta uithm this section, and 
1910P.R.(CJ-.)31«llCr.l,.J.639-8 lnd.Ca.3B9. where a Muwh 
was held to be nithin thi*i section, and Weir. 1. B5i, where a 
certified copv of a decieo uaa held to be nob within this section 
But an offence may be committed with regaid to a promissory 
note on an unstamped pipei eien though the statute prohibits the 
stamp to be affixed afterwards, t/or/ow, -i P (' <',■5.5 ; ^fch^^Cl^h, 
2 Leach 583-2 C 943. 

468. Whoever commits fojgcj.v, lotendmg that the 
document fo)ged shall be used for the 
poS'it ohi" P>"PM« Ot cheating, shall he punishci 
With mipjisonment ol either doscnptiou 
for ft teini which may eNtend to feeven 
years, and shall also be liable to htie 

Note. •'See 46 W.R, (Cr).46 » here nc^ount-booksnersfalsifiod with 
a view to induce uccuaed's uiMtei to deliver property, this waa 
hold to be an ofioiice within this section Contrast with the 
luiing in I8T8 P. R Nu- 15. where cheating hAimg preceded falsi- 
fication. tho hattoi fli-tdooe with a view tt eonoeaj the former 
held not to IaH within this ‘.ectiotu 

469 Whoever cojoTDit-s foigery, intending that the 
docMinent foiged shall harm the n'ptv- 

Porgerj for fafcion 0 / nnv party, or knotvmg' that it 
la-elv t« 'ho used for that pmpose, 
shah lx- punished with inipusonmenlof 
eithei ilesciiption foi .1 tenu which may extend tothiee 
yeais, and shall also be liable to fine. 

Note.— Thus, ft person «bo forged a ilr.ift jictdion, with the 
intention of using it ms tiidcnce, and which contained false 
sfatcnieiits ca/cufated to injure the reputation of a person, w ns 
hejil ginJti of an offence under this section. 2 B. t. R, A,{A.Cr.l 
i2« to W. R. (Cr.)61, Theevpressum* fohflMM #/k irjutf/iUou isadvi- 
sedlj ii«od rather than the word tlff<inif so as to evciuds the 
operation of the Exceptions to s. 499 Ko one '» entitled to do 
wrong so that good might come not ol it. Even if a public seriarit 
is a iiolonousiy corrupt person that would not justify a pubUc* 
spirited ciUreii to forge a letter pur(>orting to be .s demand from 
the jaiblte gereawt cf .i hrioc. 
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For ed d 0 u ^ document made wholly 

tnen/®* o c u . forgery is designated “ a 

forged docnment ” 

471. Whoever fiauduJently oi dishonestly uses as 
genuine anj document which he knows 
reason to believe to be a foiged 
ment docniiient, shall be punished in the same 

mannei as if he had forged suchdocument. 

Note.— For corQinent*i\ on this lectioii. ere Part II , Ch. XI., 
§ 193, at p 773 Thi': seition does not prescribe anj punishment. 
On a conviction undei this section, lecourse must therefore be 
had to ss. 465 or 466 or 46” for the appropriate sentence, and 
the conviction should be under one of those sections coupled with 
this section 3 W R (Cr.L.) 8 : 1 W R (Cr L.i 10 8 W R. (Cr- L.) 7 . 6 
B H.C.R. (Cr.Ca.) 43 , 8 C- P. I*. B. 1 The using of a forged docu- 
ment. must be punished under tbi» section and not under s 196, 
5C 717, where the coutrarv dictum m 3 W. R (Cr,) 17 is 
expUuied 


472. Whoever makes oi counterfeit.? any seal, plate, 
ot other mstrument for making an 
unpiession, intending that the same 
shall be used foi the purpose of com- 
mitting auv foigciy which would be 
punishable undt'i section 467. or with 
such intent has m his possession any 
such seal, plati*. or other instrument, 
knowing the same to be countorfcit. shall be punished 
With transportation for life, oi with iinpiisoninent of 
either description fora tciiii which may extend to seven 
years, and shall also be liable to fine 
Note.— Where possession of counterfeits oa the part of the nc- 
cuspd IS established and he is unable to give a satisfa^ori cxpla. 

• be inferred. 2 w R lCr.)5. 

ession of e .ch ^ea\ vrould 
; •. fCr.) 16. 


Makms or poj. 
innny councet* 
feu seal, etc 
With intent to 
commit forger} 
puoi'hable under 
sictioa 4}*. 


'Whoever makc«; oi counterfeits any seal, plate. 

' or other instrument for making any, 

inmicssion, intending that the sa.oy®, 
• shall he used foi ft hr punv^’e of .riting. 
milting noy forgery to o' 

' puniAablc ondor niiy , . oeon 
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5uch intent has in his possession any such seal, plate, 
or other instrument, knowing the same to be counterfeit, 
shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall 
also be liable to fine. 

474. ^Vhocvev has in his possession any document, 

XI . „ . knowing the same to be lorged, and m* 

Hiivinff posseb" ^ o » 

S15I1 oi document tending that the same shall fraudulently 
described m s 466 dishonestly be Used as genuine, shall, 
to Ife^’iotge^'^and document is one of the desciiption 

intending it to be mentioned m section 466, be punished 
u-cd ,is genuine jmpj ,sonmcnt of either description 

for a term which may extend to seven yeais, and shall 
also be liable to fine , and. if the document is oue ol the 
description mentioned in section 467, shall be punished 
with transpoitation lor life, oi with iinpusonment of 
either description foi a tmm which may extend to seven 
years, and shall also be liable to hue 

For coniinentary on h*. 174—176, seo I’mt H , Cli XI,, 1 193, 
fit p. 778. 

475. Whoever coiintei teits upon, or m tlie substance 

of any material, any device or raaik used 

Counterfeiting foi the piuposo of authenticating any 
^*edfQ *auth?ttti^ document descnliod in section 467, in- 
cating documeui-. tending that Such device, or mark, shall 
described in sec he uscd lor the purpose ot giving the 
mSeitat ■‘PFomne- ot outlrentioity to any doou- 
marked m.itjriai ment then forged, or thereafter to be 
lorged, on such material, or who with 
such intent has m his possession anv material upon, or 
in the substance oi which, any such device, or mark, has 
been counterfeited, shall be punished with transporta- 
tion for life, or with imprisonment of either description 
lor a term which may extend to seven years, and shall 
also be liable to fine. 

opei76. Whoever countcifeits upon, or iu the substance 
, of, any material, any device, or luaik, 
wnSr' mS PUIFOSC ot antlienticating 

thf publuutlienti- any documentother than the documents 
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eating doeumjEts des^cvibed in section 467 of this code m- 
aescribed^°ii%ec- tendiH" that such device, oi mark, shall 
tion 467, or pos- he used for the puipose of giving the 
ssssing counterfeit appearance of authenticity to any docu- 
mar e ma ena then forged, or thereafter to be 

forged, on such material, or who with such intent has in 
his possession any mateiial upon, or in the substance of 
which, any such device, or mark, has been counterfeited, 
shall be punished with imprisonment of eithei description 
for a term which may extend to seven yeais, and shall 
also be liable to fine 


477. Whoever fraudulently, oi dishonestly or with 
Fraudulent cao- lutent to cause damage oi miury to the 
eeiution, destruc- public oi to any peison, cancels, destloys, 
liuthMuy ’to rdopt defaces, or attempts to cancel, des- 
or valuable lecu- tloy, or delace. o» secretes, or attempts 
to seciete, any document which is or 
purports to be a will, oi an authority to adopt a son, or 
any valuable security, or commits r.iischiei in respect to 
such document, shall be punished with transportation for 
life, or with imprisonment of either descnption fora teim 
which may extend to seven years, and shall also be liable 
to fine 


Note,— The ivords '■ pnrpoits to be” bung this section within 
the English decisions which down that a ducumeiit which is 
unstamped, and, therefore, not admissible as evidence, may still 
be a salaable security "1 M. H. C. R. Appx. 26, 12 M, 119, 
A Puttah IS A valuable secnrity foi the purposes of this section 

3 W. R. tCr.) 38. So alsoa PromiKSOiy Note, 12. M. 51, or a rough 
account showing accused s liability, 12. M. U8. K person tearing 
to pieces <i Registered coineyaoce was held liable under this 

*section no matter whether the document was invalid for want 
of consideration or for any other reason, Weir I 35), provided 
the accused does the act with the latent specihed in the section, 

4 W. R. (Cr.L.) 2. 


477A. Whoever, being a clerk, officer oi servant. 


Falsific.ition of 
accounts 


or employed oi acting m the capacity 
of a clerk, officer or servant, wilfully, 
and with intent to defraud, destroys. 


alters, mutilates or falsifies any book, paper, writing. 


^aluable security or account which belongs to or 
is in the possession of his employer, or has been 
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485. \Vhoevev makes, or has in his possession, any 
(^ie, plate or other instrument for the 
seiIim°oUa/,T PMpose of conr.terfeiting a trademark 
airumeatforcoun- or property mark, Or has in his posses- 
tarfeitJHg a trade gion a trade mark or property mark for 
raatk. the purpose of denoting that any goods 

aie the manufactuie or merchandise of 
a person whose manufacture or merchandise they are 
not, or that they belong to a person to whom they do 
not belong, shall be punished with imprisonment of 
either description foi a teini whicli may extend to 
thiee years, or with fine, or with both. 


486. Whoever sells, or exposes or has m possession 
for sale oi an> purpose of trade or 
with°° A mamifacture, uny goods or things with 
counutfejt tride a counteifeit trade mark or property 
Srtrt maik affixed to or impressed upon the 

same or to or upon any case, package 
or othei receptacle in which such goods are contained, 
shall, unless be pi ores — 

(rt) that, having taken ail reasonable precautions 
against committing an offence against this section, he 
had at the time of the commission of the alleged offence 
no reason to suspect the genuineness of the maik, and 
{L’) that, on demand made by or on behalf of the 
pioseculor, he gave all the infoimation in his power 
with respect to the peisons fiom whom he obtained 
such goods or things, or 

(Cl that otheiwise he bad acted innocently. 


be punished with imprisonment of eithei discnptioa 
for a term which mav extend to one year, oi with fine, 
or with both. 


— The aiPtaf tile offtfnceliea Ofis the fMi tirntthe ui&rk 
U'cd ia counterfeit ns defined lo s. 28 •«//>«, so that no ofifence 
under this section is committed whereon (ccods minufuctured the 
coii^yiAinant's mark was put with his permission hut on his 
^mg to take dclt\cry the accused sold at the consignor's 
requ^, 33 C. 969; (contrast this nith 1902 P. R. No. 35 where com- 
piainauit was selling a cloth as ‘IC. 68 * and the accused imported 
8imiinr\ioth hearing Number * II 68 ’.) (2) An Actual sale or expo- 
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sure pr possession for s,ile, so that when goods bearing counter- 
feet trade mark aie seized from the nay to the consignor to the 
accused no elfence h.ia been committed as the posses-jicn con- 
templated bv tins section 13 actual and not constructive, 
1902 P. K. No. 32. Wheie, howeaer, the accused eiTip]o\ed a label 
nhich in gener.*! resembled the coinpi un.int's label, applied to 
the same class of goods, he was adjudged guilty under tins section 
quite irrespectne nf the ciicumstaiiLe the legistered trade mark 
of the one was dilfcrent fiom the ti.idc mirk of the other 
16 Bom L. n.78 


The oflence ut h.iviug possession of goods with counter- 
feit maiks ma\ be tried m ana jurisdii-tiou ivithm which such 
goods .vre pos^esse(1 b\ .1 person who intends to sell the same or to 


(.. i j" I i . . . . • I • 

' - - • ' • I..0 

right of user of the mniks exists, pioceediiigs should be stayed 

' ■ lights settled in a civil suit. 

: 411^-8 C. W N, 307 11 C W 

f S. 8S=i3Cr.L, J. 175 « 13 

1 !27» 14 Cr. L. J. 68^18 Ind 


Orduinrily, an infringement of •tti.ulematk or propoiti mink 
gnes use onl> to a civil .iction just like the infnngcment of any 
other right of property Hut the Lcgiskituic to afford parties a 
speedy remedy asexplnned in 22 M 488 h.is introduced these 
peual provisions coupled with the- s.if«guaid that if the accused 
proves absence of fr.vudolent intention <s or the circum- 
stances enumer.ited in cN (a) & (b) or (< I uf this scctiuu. lie shall 
not be answei.ible m » cnmmal couit Hut this in no wav 
aflccta Ins CIV il liability for iDfimgcmvnt If a nun’s right to the 
csciusive use of a m.vrk 01 name is infiiuged, it u of small 
aicount to him as explained by Bliishyain Iyengar J 
IS M. L, J, 45 at 60, 77. whether the invasion conics ^ puriioa” 
to deceive or from ignorance, or inadvertence, or an honest 
misconception of the relative rights of the pvrties ; arid the law 
ought not to permit and will not permit the continuance of th" 
inv.»-.ion vvliitevpi lu.iv h.we been its oiigm 


487. Wb.'evei makes .uiy false uiaik upon any case 
01 Mliei leccplacJe confamme 

K.q.t.-l! . '““■‘I ‘n “ny public servant or anv 

ms good- ochei person to believe that such * 

ceptacle contains goods which it 
not contain, or that it does not contain pnndc . i °®i! 
it does contain, or that the goods conteu j • 
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receptacle ave ot a nature or quality different from the 
real nature or quality thereof, shall, unless he proves 
that he acted without intent to defraud, be punished 
with imprisonment of either desciiptioafora term which 
may extend to three years, or witJi fine, or with both. 

488. Whoever makes use of any such false mark in 

Pnn.<hn.mt!« ““S’ manow pi'ohibiteii by tbe last fore- 
making use oi any going section shall, unless he proves 
guchfahe matk that he acted without intent to defraud, 
be punished as if he had committed an offence against 
that section 

489- Whoever removes, desiioys, defaces or adds to 
any property inaik, intending or know- 

Tampering witb mg It to be likely that he may thereby 
injury to any person, shall be 
cause ia]ury punished with imprisonment of either 
description fora term which may c-xtend 
to one year, or with fine, or with both. 

Note.,— This section la resirictci] to piopcrly mark. There can 
be no vossiblo object in t.unpermg with a trade mark unless it be 
out of pure miscbiel or to facihUte counlerieiting for both o! 
which other provision has been made lu the Code 

Of CnuBENCY-NoTES vN*n Bank-Notes 

489A. Whoever coonteifeits, or knowingly performs 
any part of the process of coiintcifriting, 

Counterfeiting currency-notc oi bauk-note, shall 

punished with transportation for life, 
or with impiibOnment of either de- 
scription for a term which may extend to ten years, and 
shall also be liable to fine. 

Explanation — For the purposes of thi- section and 
of sections 4S9B, 4890, and idUD, the cvpiession 
“bank-note ” means a promissoiy note or engagement 
for the payment of money to beaicr, on ( 10111 . 10 ( 1 , issued 
by any peison carrying on the business of banking in 
any part of the world, orissued by or under the authority 
of any State or Sovereign Powoi. and intended to be 
used as equivalent to, or as a substitute for, money. 
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489B. Whoever sells to, or buys or leceives from, any 
■ other peison. or otherwise tiaflics m or 

forged or counter- uses as genuine, any loigen or coimter- 
feitcurrency-Qotes felt currency-notc or bank-note, know- 
or bank-notes or having I'eason to believe the same 

to be forged or counterfeit, shall be punished with trans- 
portation for life, or with imprisonment of eilhei descrip- 
tion for a term which mav e.vtcQd to ten years, and shall 
also be liable to fine. 

489C. Whoever has in his possession any forged ot 
_ . counterfeit currency-note oi bank-note, 

Possession of , , , . 

forged or counter- knowing or having leason to believe the 
feitcurrency-notes same to be foiged Or counterfeit and 
or bank-notes intending to use the same as genuine or 
that it may be used as genuine, shall be punished with 
imprisonment of either description lor a term which may 
extend to seven years, or with fine, or with both. 

489D. Whoevei makes, or performs any part of the 
M.kms ot pos. process of making, oi' buys or sells or 
Mssmg instru- disposes of, or has in his possession, any 
menteoimatatiaU machinery, instrument, or material for 
c'oun n??eiting the purpose of being used, oi knowing or 
curtency.uotos or having reason to believe that it is intend- 
bank-notes jo be used, for forging or counterfeit- 

ing any currency-note or bank-note, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to ten 
years, and shall also be liable to fine 

For notes on ss 499A”489D, see P iri II., Ch, XI., §191, ut p. 756. 


CHAPTBU XIX 

OF THE CRIMINAL BREACH OF CONTRACTS OF 
SERVICE. 

490. Whoever, being bound by a lawful contract to 
Preach o! cou- his personal service in conveying 

tract of fccrviee or conducting any person, or any pro- 
daringavoyage or perty, fiom ooe place to another place, 
journey. servant to any person during 

n 
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a voyage or journe}’, or to guard aoj’ person, or property, 
during a voyage or journey, voluntarily omits so to do, 
except in the case of illness or iJl-treatiaenfc. shall be 
punished with imprisonment of either description for a 
term which may extend to one month, or with fine, which 
may extend to one hundied rupees, or with both. 


Uliiytt4itivn'- 

(a) A, a p.iJanqiiin-be.'ijei, being bound bs a legal contracS to 
carry Z from one place to another, runs away in the middle of the 
stage. A has committed the offence defined in this section. 

(fi) A> a cool}, being bound b} lanful contract to cany Z'e 
baggage fiom one place to another, throns the baggagenwa}. A 
has coirimtted the offence defined m this section. 

(<) A, a proprietor of bollocks being bound by legal contract to 
con^es■ goods on bia bullocks from one place to another, illegally 
omite to do so A has committed the offence defined m this 
section 

(d) A, b} unlawful means. con>i>eU B. a cool}, to carry his 
baggage. B, in the course of the joiune}, puts doun the baggage 
and runs away. Here, as B tvas not l.aufuU} bound to carry the 
baggage, ho has not committed ans offence. 

Explanation — It is not necessaiy to this offence that 
the contract should be made with the person for whom 
the service is to be perfoimed It is sufficient if the 
contract is legally made w ith aoj pcison, either expressly 
or impliedly, by the person who is to perform the 
seivicc. 


I/hcfrahon 

A contracts mth o BAk Comp^nr to drne their carnage for a 
month. Beioplojs the DJk Cempan} to comcj hituona journej 
and during the month the Company supplies B with u carnage 
which 16 dn\en bj A. A in the course of the journe} voluntarily 
leaies the carriage. Here, although A did not tontinct ivitb B, 
A is guiiij' ol an offence under this eectiftw. 

Note,-'" Thi^ section does not apply to eerxiuts hired b} the 
month, and under » continuing implied contract to serte until 
the engagement is terminated by a month's notice " Weir I. 5S9 
Kor to a scrMvnt engaged in Madras at a monthly salary who 
absconded after arrfi ing at fluddapaf*. y/elrLS59. Abandoning 
sertieo before an adtance of wages has been worked off is no offenco 
in itself, in the absence of proof that the accused, omitted to per* 
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‘form some one of the acis insntioncd in the ^eciion Ou Sc. 87. 
It has been held in 8W. R. (Cr) 80 that the words “during 
a voyage or journe 3 ” gorern the whole of this section, and, 
theiefore, that breach of a contract to carij indigo from the 
field to the vats is not punishable under this section , See 9 W. 
R. (Cr ) 12, Ratanlal 603. The section is limited to contract for per- 
sonal services A contr.vct to act as a butler on occasions when 
the duties of his master leqmred hiui to go into camp, is not a 
contract to act as a seriant within the me.ining of this section 
Weir 1. 560, Nor does this section apply to a contiact to supply carts, 
and work them for a certain period The scope of the section, in 
this respect, is restricted to a contract to take paiticular goods 
or a particular load of goods from one specified point to another. 
Ratanlal 319. The contiact contemplated is one of personal 
sen ice, 9 W. R. (Cr.) 12, and probably to travellers The section 
makes no distinction whatever as to the natuie of the contract 
ba3ond the requirements that it must be lawful, and that it 
must be to act duitng the jouiney It does not matter if the 
servant 13 paid a lump sum forthe whole \o>ageor journey or 
so much per week oi month (1892 96) I. U. B R 2S9, Whether 
mere abuse amounts to ill-trcvtment is a question of fact Dut 
fear of ill-treatment is no excuse 

491 Whoever, beiny boutitl by a laivlul contract to 
attend on, or to supply the want? of, any 
•tracuo uttond^on pe‘son who, by leason of youth, or of un- 
and sunpi) the soundncs? of miod, 01 of a disease or 
want! of hsipiess bodily Weakness, is helpless, oi incapable 
of providing for his own safety, or of 
supplying his own wants, voluntaiily omits so to do, 
shall be punished with impnsomuent of either descrip- 
tion for a term which may extend to thiee months, or 
with fine, which may extend to two hundied lupees, or 
with both. 

Note. — This section docs not applv to an ordmar 3 ‘ cook in a 
family who is not bound bj a contract to attend on or to supply 
the wants ol an) helpless person Ratanlal 354 

492. Whoever, being bound by lawful contract in writ- 
ing to work for another personas an arti- 
"otoan.p' labourer, for a period 
distant place to not moic than three years, at any place 
which servant i-. within British India, to which, by virtue 
te?r^ contract, he has been, or is to be, 

conveyed at the expense of such other, 
voluntarily deserts the service of that other during the 
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continuance of his contract, or without reasonable cause- 
refuses to perform the service which he hascontz'acted to- 
perform, such service being reasonableand proper service, 
shall be punished with impnsoniuent of either discrip- 
tion for a term not exceeding one month, or with fine 
not exceeding double the amount of such expense, or 
with both ; unless the cinployei has ill-treated him or 
neglected to perform the coiitiact on his part. 

Notes.— The words •* arttficer, woikman, or labourer” in b. 492' 
are the sarae as are iouod in s. 2 ot r/w (t’orAntcn'^ Breach of 
Conirnct Act, XIIL o! IB59, eee Appx VIII. As to these, the- 
Bombay High Court said m Ratanlal 20t “ A person .who in the 
ordinary course would himself take part nj the work he contracted 
for is an artificer, workman, or labourer withm the scope of Act 

Xin. of 1859.” • ‘ reU, 

in Morgan, v. i ! . Thus a 

collier, UVurcr ’ • , ' f ’ /.otrltit, 

EU ft Bl 584 or a frame work bnittei, \Jr>p?-ho?itc v. Brr, * F, ft P.. 
8S4, 18 an artificer, but a barber is not, i‘ahner v. S!ioie,[l9V0} 1 Q.'& 
725. The words artificer, woik-nun or labourer include labour 
skilled and unskilled, such .is that of a plantation cooly, 3 H. H, 

C R l^ppit 25 , 8 W R (C**'l 6 or tt silk spmner m a factory, 
14 W. R. <Ce.l 29. They ^do not^ iipplj to coutcaots to serve 

* " J *. •* . ^ I I • 


to render to him “scrrice for ah'iieuttura) and other purposes’' 
for one year, 7 B, 379, or to iinv person who does not undertake 
personally to do the work, but who only contracts to get it done 
by some one else, 7 H. tOO . 10 B. 96 ; Shnnuan v. UnruJcr, 33 C. B. 
i68»22 L J. (C.P.) 86, or to an .ictor in atheatrical coinp.iny.whose 
work belongs to the department of hne arts The terms, artificer, 
workman and labourer hare reference to occupations in which 
manual labour, t.r., the use of muscles and sinens, is an essential 
element. The essential ingredient of nn netor’a work is his use of 
the intellect : otherwise, « takiJ who is ti'keii down to a moITusil 
station to conduct it ease, may find himself within this section 
390} F. R. (Cr.l 28<°1 Cr. h. J. 1103. 

In all three sections the essence of the breach of contract is 
that it should be done talunlttnl//, that is intentionally (An/r, b. 
39.) Of course there IS no offence where there is o legal justifica- 
tion for not carrying out the contract. fAntr e. 79; per Biacfcbarn, 
J. in rn„;n v. H/irXc, D. R. 1 J?. B. 417 at 424 ; O’ A'nf v. 

»trt>n'j, [1895} 2 B.70& 419,) A man n-ho, under n mistake of fact^, 

belieiea that he Ins given a notice to quit, which, if given, would 
dissolve the contract, ]$ not liabl<s. /A'drr v. K'ontf, 29 L. 
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■(M.C.) 1 , see per U/rtflJitin, J^.L. R., 1 Q. B. at 424. Amvnwho 
leaves before his contr.tct has expired, because he is wrongly ad- 
vised that he ts entitled to go, is lUble Cooper v. Sinnuomh, 31 
L. J. (M. C ) 138 at 144=^7 H. & N. 707 

But coolies recruited foi tea gaidcus in Ass.iin bj a contr.ictor 
are labourers, though their employment is contracted foi by a 
'third person, 8 W, R. (Or.) 6. 

Under the Knghsh Ifatfrr and SerranI Acti, 4 Geo. IV., c. 34, 
and 30 A 31 Vict., c. 14, it has been icpeatedly held that an 
absenting from serMce, followed bi the infliction of a penalty, 
-does not cancel the agieement, and that a renewed or continued 
absenting can be punished by the infliction of a fiusli penalty. 
Ei parte Baler, 7 E. SB. 697 = 26 L. J. (M.C.) 193, ('owin v 
Clarle, L. R., IQ. B.417. Cntlet Timirr. L. R. 9 Q. B. 502. 

’ These cases were decided upon the construction of Statutes which 
contain a procedure before the Magistrate, part of winch pro- 
vides for bis cancelling the agieement if he thinks flt. This 
, power 18 not guen by Act Kill of 1B59, Accordingly, in 21 C. 
362, the Calcutta High Court decided that a labourer who was 
punished for absenting hiioselt tioin seriice, and who did not 
return to it, could not be punished again for his continued absence 
If, however, the patty returned to senice. aod so treated the con- 
tract as still subsisting, and then broke it again. I do not see w hy 
he should not be punn.hed again under Act Jwlll of 18S9, or 
• under this Chapter of the Code. 


CHArTEU XX. 

OF OFFENCES RELATING TO MARRIAGE, 
493 Every man who, liv deceit, causes any woman 
who IS not lawfully mariied to him, to 
•c.u>ea°by’’l,’“m“ bs'ieve thai she IS lawfully luanioa to 
deceitfully indue- him, and lo cohdbit Or have st-Kual inter- 
ingabehciof iiw- couise witbUiiuiQ that belief, shall be 
macriaei* punished with imprisonment of either 
description for a teim which may extend to ten vears, 
-and shall also be liable to fine 

For commentary, see Tart 11., Ch. XII, § 203, «t p. 

494. Whoever, having a husband or wife hi*--" 
Marrying aRa.u in any case in which such tkX 

• during the Ida- riage IS void by reason of jts tsVi-" 

• Umaofhusbandor place duuDg the life of such hutb- U'J 

Of shall be punished 
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soninent of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Exception . — The section does not extend to any person 
whose marriage with such husband or wife has been 
declared void by a Court of competent jurisdiction, nor 
to any person who contiacts a marnage during the life 
of a former husband oi w’lfe, if such husband or wife, at 
the time of the subsequent maviiage, shall have been 
continually absent from such person for the space of 
seven j'ears, and shall not have been heard of % such 
person as being ahve within that time, provided the 
person contiacting such subsequent mairiage shall, 
before sucli maniage takes place, inform the person 
with whom such marriage is contiacted, of the real 
state of facts, so fai as the same are within his or her 
knowledge. 

For commenUry, see I’aii Ktl, i 204, at p.8J3 

49S. Whoever commits thooifence defined m the last 

Same offtnes preceding section, having concealed from 
With concealment the pcison uithwhuin the subsequent 
of theiormernur. marriage is contracted the fact of the 
pMwnwuTwhom foriuci maujage. shall be punished with 
*abM<iuent msr- uupcisoninent of either description for a 
rjftsei'contfftcted which may extend to ton years, 

and shall also be liable to finv 

Note.~.\ \«oman «1jo contr.u.t-« .1 s*KonJ ni.UTKtge shteen 
month*! after ehe has U»c<l with her lii-it husband without d'sclos* 
me that /act to the second husWnd 01 t.ikiiii; any steps to .is- 
certain the whereabouts of the Dint husband is liable under this 
section, 4 W. ft. (Cr.l 25 iJut where the .iccu^ed happened to be a 
yountj gill of ten and wheic the marriaf’e wrh iiegofatcd by her 
mother, ‘he wa> j!»%en the benefit of ». K:t. Batanial 476 

iJ96. Whoever, dishonestly or Mith a fraudulent 
. intention, goe** thiough the ceremony of 

coiyTjnteS- knowins tlMt he i, nol 

jy gone through thereby lawluUv ijiamed, shallbc pun- 
without Uwiul jshed with iiiiprisonment of either de- 
mirriago scnption for a tenu which may extend to 

seven year®, and shall also he Ii.ihIo to fine. 
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Note.— This section applies only when there is a show of ma*- 
tiage to attain some ulterior and fraudulent purpose, lOCWN 982 
=4 Cr. J. 152. But if the ceremony gone through is the usual 
marriage ceremony and c.ipable of indncmg the status of matr'- 
mony, hut for the pre-onsting marriage, s 491 and notthissjc- 
tion would apply. Ratanlal 77; 1861 W. R (Cr.) 13 Where dishonest 
or fraudulent intent is. absent, it is no offence to go through a sham 
marriage, 16 K. L. R 57=3 Cr L 488. 

497. Whoever has sevaal intercourse with a person 
who IS, and whom he knows or has 
leason to believe to be. the wife of 
another man, without the consent or connivance of that 
man, such sexual intercourse not ainoimtin" to the 
offence of rape, is guilty of the oftence of adultery, and 
shall be punished with imprisonment of either descnp- 
tion for a term which may extend to five years, or with 
fine, 01 with both In such case the wife shall not be 
punishable as an abettor 

For eommentaiy, see PuiUI ,Cb XII, § 205, at p 839 

498 Whoever takes or entices away any woman 
who IS and whom he knows, or has 
or *d«- I'^ason lo believe, to be the wife of any 
tiining ^with other man fioin that man, or from any 
cnmioal intent « person having Use care of hei on behalf 
msftie woman man, with intent that she may 

have illicit intercourse with any peison, or conceals, or 
detains with that intent, any such woman, shall be 
punished with impiisonment of eithei description for 
a term which may extend to two years, or with fine, 
or with both. 

For commentary, see Part II , Ch. XII, § 296. .it p 815 


CHAPTER XXI. 

OF DEFAMATION. 

‘499. WllOEVEU, by words either spoken or intended 
Defamat read, or by signs, or by visible 

representations, makes or publishes any 
imputation concerning any person, intending to harm, 
or knowing, or having reason to believe, tint -such 
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imputation will haim the reputation of such person, is 
said, except in the cases hereinafter excepted, to defame 
that person. 

Explanation 1 — It may amount to defamation to 
impute anything to a deceased person, if the imputation 
would harm the reputation of that peison if living, and 
ia intended to be hurtfni to the feelings of his family or 
other near relatives. 

Explanation 2. — It may amount to defamation to 
make an imputation concetomg a company, or an asso- 
ciation, or collection of pei.sons as such 

Explanation 3. — An imputation in the form of an 
alternative, or expressed ironically, may amount to 
defamation. 

Erplanation 4 — Ko imputation is said to harm a 
person’s reputation, unless that imputation, directly or 
indirectly, m the estimation of others, lowers the moral 
or intellectual chatacter of that person, or lowers the 
chaiacter of that person in respect of his caste or of his 
calling, or lowers the credit of that person or causes it to 
he believed that the body of thatpeieon, is in a loathsome 
state, or in a state genoialJy consideied ns disgraceful. 


A g.ijfl, “ Z n an honest ui.m ; he nexer stole B’s watch l” 
mtcudtnt’ to cause it to he believed that Z did steal B's natch. 
Tbi'i 18 (Icfa'iiation, U fall witlun ono of tlio etcftpUous 

(A) A 18 asked nho stoic B's wittch. A points to Z, mteiidinff 
to cause it to be believed that Z stole U’s natch This is defa- 
mation, unless It /'ll) within one of the exceptions. 

(r) A dr.ins a picture of Z running uwuy with B’s watch intend* 
ing it to be bclieied that Z stole il's wntch Thii is dcfuination 
Uulcss It full withui one of the exceptions. 

First Exception . — It is not defamation to impute any- 
, , , , thing which is true concerning any 

linputslitm ol H,., 

truth whichpuUic pvison, if tt be for tho public good that 
good requires to the imputation should be made or 
iw, rr,,.!.. r,, pubHsht*d. Whether or not it is for the 

I'ubfic good is a que-stion of fact. 


I'uMl bed 
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Second Ej-rrj^tion . — It is not defamation to express in 
PuW., co=d„« 8°°? whatever res- 

-o! pabijc servants pccting the conduct ot a public servant 
m the discharge of bis public functions, 
'Or respecting his character, so far as his charactei appears 
in that conduct, and no farther 

Third Erceplion . — It is not defamation to express m 
Conduct of HQ^ opinion whatever res- 

person touching pectiDg the conduct of any person touch- 
any public ques- jn„ jjj,y public question and respecting 
his character, so far as his character 
appears m that conduct, and notuithei. 


Wnttrahou 

It 18 not defanKitioti in A to cxpi€8'» m good (aitb any opinion 
wbatoter respecting X’s conduct in petitionmg Goicrnment on a 
public question, in signing » requi«ition foi a meeting on a public 
question, m presiding or attending at such meeting, in forming or 
joining any socictj mUicIi invites the public support, m voting or 
canvassing for a pa.ticulai candidate for any situation m the 
efficient discharge of the duties of uli.ch the public is mteiested. 


Publication of 
reports of ptoeeod- 
i&gs of Courts. 


Fourth Esceptton — It is not defam- 
ation to publish a substantially true 
lepoit of the pioceedings of a Court of 
Justice, or of the lesult of any such 
proceedings. 


Eipliiuition — A Justice of the Peace, or other officer 
holding an inquiry in open Comt, preliminary to a trial 
in a Couil of Justice, is a Court within the meaning of 
the above section. 


Fijth Exception — It is not datamation to express in 
good faith any opinion whatever res- 
pecting the merits of any case, civil or 
enmiDat, winch has been decided by a 
Court of Justice, or respecting the 
conduct of any person as a party, wit- 
ness or agent, m any such case, or res- 
pecting the character of such person, as far as his 
character appears in that conduct, and no further. 


Merits of else 
decided in Court 
ot conduct of Wit- 
nesses and others 
uoncerned 
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imputation will harm the reputation of such person, is 
said, except in the cases hereinafter excepted, to defame 
that parson. 

Explanation 1 — It niaj amount to defamation to 
impute anything to a deceased person, if the imputation 
would harm the lepntation of that person if living, and 
is intended to he hurtful to the feelings of his family or 
other near relatives. 

Explanation 2 — It raa) amount to defamation to 
make an imputation conceming a company, or an asso- 
ciation, or collection of peisons as such. 

Explanation 3. — An imputation in the form of an 
alternative, or exptessed ironically, may amount to 
defamation. 

Explanation 4 — Ko imputation is said to barm a 
person's leputation, unless that imputation, directly or 
indirectly, in the estimation of others, lowers the moral 
or intellectual chaiacter of that person, or lowers the 
chnracter of that person in respect of his caste or of his 
calling, or Jou'eri. the ciedit of that person or causes it to 
be believed that the body of that person, is in a loathsome 
state, 01 in a state generally considered as disgraceful. 


llluthUftMf. 

!»/) A “ 2 1,1 «n honest tn-m , he neseretole ir»\v.\tehJ" 
intending to cauie it to be believed that Z did steal B'b 'vatch. 
Thi^ }9 dcfanialion, unless it f.ill nithin one of thec?:ccptions. 

(?.) A is nsked nho stole D's nutch. A points to Z, intending 
to cau^ic it to be belieicd that Z stole B's wntcU Thisisdefa- 
Illation, unless it f.iH irtthui one of the OKceptions. 

(r) A dw>9 .1 picture of Z running awAj’ xwth B's watch intend- 
ing it to be believed th.it Z stole Jl'e n-atch. ThU is defamation 
tt {i\U within one of the ext.(.|i(ibns. 

Eirst ICxceplion. — It i«. not defamation toimputeany' 

laipuut.nn oi which IS true concerning any 

iruth nhichpuihc pfisoo, if It be for tho public good that 
ffood rcfiuircN to the imputation should he made or 
published >\iielher or not it is for the 
public good IS a question of fact. 


>!> bod. 

\ 



DEFAMATION. 


281 


'I 499.] 

Second KjTc^dion. — It is DOt deiamation to express in 
PnWi- conduct faith an}* opinion whatever res- 

-ol public set°ants. Pectinjj the conduct ot a public servant 
m the discharge of bis public functions, 
•^r respecting his character, so far as his charactei appears 
in that conduct, and no faither 


Third Exception,— ~\i is not defamation to express m 
Conduct inj ^ood faith any opinion whatever res- 
person touching pectiog the conduct of am person toucb* 
tiM mg any public question and respecting 

his character, so far as his character 
appears in that conduct, and noturthev 


Ptutlrahov 

It is not defamation tn A to cxpiesi, m good faitb any opinion 
whatever respecting Z'» conduct m petitionioi: Government on ft 
*"■ on a public 

forming or 

■ . Li lu voting or 

caniasBing for a pa.ticuiai candidate for Any situation iii the 
efficient discharge of the duties of uhtch the pubUc is interested 

Fourth Exceiiiton — .It is not defam- 
ation to publish a substantially true 
repoit of the pioceedings ol a Court of 
•fustice. Ol of the lesult ot any such 
proceedings. 

Exphnutiou — A Justice of the Peace, oi other officer 
holding an inquiry in open Court, preliminary to a trial 
m a Couit ot Justice, is a Court within the meaning of 
the above section. 


Publication «{ 
reports ot proceed- 
iDgs of Courts, 


Fijth Exception — It is not dctamation to express m 
good faith any opinion whatever res- 
pecting the merits of any case, civil or 
cninmal, which has been decided by a 
Court ot Justice, or respecting the 
conduct of any person as a party, wit- 
ness or agent, m any such case, or res- 
pecting the character of such person, as fat as his 
character appears in that conduct, and no further 


Merits of evse 
decided m Court 
or conduct of wit- 
nesses and others 
concerned 
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' lUiiifmltom. 

(o) A says, “ I think Z'-* evidence on that trial is so contradic* 
tory that he must he stupid or dishonest," A is within this 
exception, if he says this in good faith, inasmuch as the opinioa 
which he expresses respects Z's character as it appears in Z's 
conduct as a n itncss, and no farther. 

(t) But if A says, "I do not belie. e « Ii it Z asserted at that 
Inal because I knoiv him to he a man without veracity" A la 
not within this exception, loasmach as the opinion which he 
expresses of Z’s character is an opinion not founded on Z’s 
conduct us a witness. 

Sixth Erception — It I'i not defamation to express in 
good faitli any opinion respecting the 
i.c^JS!.™an« * merits of any peiformance which its 
author has submitted to the judgment 
of the public, or respecting the chiracter of the author, 
so far as his cbaractec appears in such perfonnancs, 
and no farther. 

Expianatiou. — A peiformance may be submitted to 
the judgment of the public evpiessJy. oi by acts on the- 
part of the autJior which imply such submission to the 
judgment of the public. 


(ri) .A person who piibli.'hct u book, xuuiuits that book to the- 
judgment of the public. 

(h) \ person nho makes a siiceoli in public, submits that 
speech to the judgment of the |iuiihe. 

(() An actor or singer who appear-i oa a public stage, subimU 
his acting or singing to the judgment of the public. 

(ff) A saj-s of a book published bv /, “Z's book is foolish. Z. 
must be n «eak mm. ?.'$ book « indecent, Z must be a inia of 
impure mind “ A is within this oxceptioo if he says this in good 
faith, inasmuch as the opinion which ho erpreases of Z respictt 
Z's character only so far ae it appears in Z's book, and no further. 

(rl Bui if says," I am not surprised that Z’s book is foolish and 
indecent, for he is a weak mao und « libertine, " \ is not within 
this cvccfttlon, inasmuch a« the opinion which he expresses of Z's 
character is an opinion not founded on Z's hook. 
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Seventh Exception — It is not defamation m a person 
^ having over anotbei .any authority, 
eithei confeiied f«y law, or arising out 
person having of .a lawful contiact made with that 
lawful authority othei , to pass 111 iiood faith anv ccnsure 

o\et another ,, 

on the conduct of that otliev m matters 
to which such lawful authority relates 

Jlliitiralina 

A Judge censuring in good faith the conduct of a witness, or of 
an officer of the Court; a head of a department censuring in good 
faith those who are under his orders. , a parent cciisuring in good 
faith a child in the presence of othei childien . a schoolmaster, 
whose authority is derived fioio a pareut, censming m good faith 
n pupil m the presence of other pupils, a master censuring a 
servant in good faith foi leiuissness m service ; a banker cen- 
soring in good taith the cashier of his bank for the conduct of 
such cashier as such cashier—are within this esception 

Eighth Exception — It is not defamation to prefer m 

Ao.uut.oa P,. e<X'i -in accusation against any 
ferredingoodfjith person to any ot those who have lawful 
to authorized authooty ovei that peison with respect 
to the snbject*in.\tiei of the accusation. 


If A in good faith accuses Z, before a Magistiate, if A in good 
faith complains of the conduct of Z, a seivant, to Z’s roaster, if 
A in good faith complains of the conduct of Z, a child, to Z’s 
father, A is within this esceution 


ninth Exception — It is not datamation to make an 
imputation on the charaotei of another 
provided that the imputation be made 
in good taith foi the piotection of the 
interests ot the peison making it, or 
of any othei pei-son, oi foi the public 
good 


made in good (aitb 
by pecBon foi pro- 
tsctiou of hi9 or 
othi.r's mtcrcsts 


(.jl A. a shopkeeper, sajs to B, who in in ices Lis business. “ Sell 
nothing to Z unless he pays >ou ready-money, foi I have noopin- 
ion of his houcsty " A is within the exception if he has made 
this imputation on Z m good f-iith for the protection of his own 
mtorests. 
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(i) A, ii J.£dgistr<»te, in msktnt'a report to his superior officer, 
•cnstsao iinputationonthecharacteioiZ. Here, if the imputatloa 
IS made in good faith and for the puWic good, A is nithia the 
'exception 

Tenth Exception. — It is mot defumation to convej’ a 
caution m good faith to one person 
against another, provided that such 
caution be intended for the good of the 
person to whom it is conveyed, or of 
some person in whom that person is 
interested, oi for the public good 

Note.— For commentaries, sec I’t. tl., Gh Xlfl, § J 207 — 223, at 
p. 851 et ic(]. 


Cnntion Jnisnd- 
cd lot good of 
person to 
whom conveyed 
or for public 
good 


500. Whoever defames another shall be punished with 
simple imprisonment for a term which 
•de^mation*”* extend to two years, or with fine, oc 

with both. 


501. Whoever prints or engraves any matter, know- 

PrmttQg oc an- '“S having good reason to believe that 

Sfflung mutter such inatteris defamatory of any person, 
koown to be de- sliall he punished With simple impiison- 
amatofy ijiont fot a term which may e.vtend to 

two years, oi with fine, oc with both. 

Kota.— This 18 anotlit-r instance of un abetment being made 
punishable as a substantive ofTence, (8S9 P, R. Ro. IS. 

502. Whoever sells, or offeis for sale, any printed or 

S.aia oi prmted ougraved sululaocc containing defama- 

or engraved sob- torv matter, knowing that it contains 
stance containing siich matter, Bhall be punished with 
defamatary matter gjjjjpie nppcisanincnt for a term which 
lua) e.xteiid to too years, oi with lino, or with both 

Kota.— This Hecticn is tiiorc favourable to the seller th in the cor- 
responding provision of the Knghsh 1-in, as the section requires 
knowledge on the part of the seller that the printed subst.inco *old 
contains defamatorj ni'«ter-'j<*r I'lunden, J., 1891 p. R, No. 8. 

On conviction, under #i. 501 or 502, the Court may order 
the destruction of oil copies of the thing in respect of which the 
conilctlon was obtained. «. .'*21,. Cr. P.‘C. 
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CHAPTER XXII. 

OF CRIMINAL INTIMIDATION, INSULT. AND 
ANNOYANCE. 

503 Whoever threatens another with any injury ta 

his person, reputation oi property, or to 
the person or reputation of any one m 
whom that person is interested, with 
intent to cause alarm to that person, or to cause that 
person to do any act which he is not legally bound to 
do, or to omit to do any act which that person is legally 
entitled to do, as the means of avoiding the execution of 
such threat, commits criminal intimidation 

Explanation — A thieat to injure the leputation of any 
deceased peison in whom the person threatened is inter-- 
ested, IS within this section. 

A, for the putposu of luducing B to desi&t from prosecuting a 
civil suit, thte.itens to burn B'e bouse. A is guilty of cnmmdl 
intimidation. 

Note —For commentary, see Part II., Ch. XIII, § 224, at p, 924. 

504 Whoever intentionally insults, and thereby 

Intentional in- provocation to any pereou, intend- 

suit with intent to mg or knowing it to be likely that such 
pw>ok0 breach of piovocation Will cause him to break the 

* public peace, or to commit any other 

offence, shall be punished with impiisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 

For commentary, see Part II., Ch XIII, § 22j, ut p 930. 

Statemeuts con- 505. Whoever makes, publishes or 
during to public cuculates any statement, rumour or 
repoit,— 

(«) with intent to cause, oi which is likely to cause 
any officei, soldiei or sailor in the army or navy of Her 
Majesty, or in the Uoyai Indian Marine, or in the Im- 
perial Service Troops, to mutiny or otherwise disre^rard 
Or fail in his duty as such ; or o ■ 
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(b) v/ith intent to cause, or which is likely to cause, 
fear or alarm to the public, or to any section of the 
public whereby any person way be induced to commit 
an offence against the State or against the public 
tranquillity ; or 

(c) with intent to incite, oi wJiich is likely to incite, 
anj’ class or community of persons to commit any offence 
against any other class oi community , 

shall be punished nith imprisonment which may ex- 
tend to two 3 ’ears, or with tine, or ivith both. 

Exception — It does not amount to an offence, within 
the meaning of this soctiun, when the person making, 
publishing or circulating any such statement, rumour or 
report has reasonable gioiinds for believing that such 
statement, miuoiu or vepoi 1 1<5 ti ue and makes, publishes 
or circulates it without any such intent as aforesaid. 

» * ' Oil. f.ve a 100, Cf. r. 

• . . S • V * ' Cr. 1. j. 353, When 

, tQ N'ei>aul circulated 

a report among tfwden cooOea that a uui mil soon breakout 
between the llfilish Ooternmeni and Nepau) and that NepauJeee 
soldiers had been inoicd to the Frontier, that the cooUes will bo 
killed bj thcllritish, «ith Uie result that about ICO (.oobes ran 
anay bom the esWte, held a conviction under tl. (W of this 
section "’as nnsustumablc as the cooUea were not induced 
to cotiunit any offence sifninst the state or against the public 
tran'iuilh^', ^ ^ 

506. Wiioever caminits the oflcnct- of c-riminal in- 

Punishmentior timidation shall be puDi-,hed with im- 
cnminaimtvtnida- prisonmcnt of either desciiptiun for a 
term which mat' extend to tuo years, or 
witl) fine, or >tith both ; and if the threat be to cause 

II threat be to death Or grievous hurt, or to cause the 
cause death or destruction of any properly by fire, or 
gnevou* hurt, etc iq causc an offence punishable with 
dcalU or transportation, or with imprisonment for a 
term which may extend to seven years, or to impute uii- 
chastity to a woman, shall be punished with niipri- 
Roninciit of cither description for a term which may 
extend to seven years, or with fine, or with both. 
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507. Whoevei commits the oftence of criminal m- 

Cnminal iiit’ tiinidation by an anonymous communi- 

midatiom by an cation, Or having taken precaution to 
anonymoas com- conccal the name 01 abode of the person 
ra\iaicat\on from whom the thieat comes, shall be 

punished with imprisonment of eithei description for a 
term which maj' extend to two yeais, in addition to the 
punishment provided for the offence b}' the last pre- 
ceding section. 

508. Whoevei voluntanh causes, or attempts to 
cause, any person to do anything which 
that person is not legally bound to do, 
or to omit to do anything which he is 
legally entitled to do, by inducing, or 
attempting to induce, that person to 
believe that he. oi any person m whom 
he IS interested, will become, or will 

be rendered by some act of the offender, an object of 
divine displeasure it he docs not do the thing uhich it is 
the object of the offender to cause him to do, or if he 
does the thing which it is the object of the offender to 
cause him to omit, shall be punished with imprisonment 
of either description for a teim which may extend to 
one year, or uitb fine, or with both 

(d) A Sits dhurii.i nt Z's door nith tlie intcution ot causing it to 
be believed that, by so sitting, he tenders Z an object of divine 
displeasure. A has coiaioitted the ofTeiiCC deSned in this section. 

(t) A threatens Z that, unless Z performs a certain act, A will 
ivill one of A's onn childicn, under sucb cirrumstances that the 
trilling would be belieicd to render Z an object of divine displea- 
sure. A has couiiuitted the olTence defined in this section. 

Note.— For commentarj , scePait 11 .Chap XHI, 5^24, at p 924. 

509. Whoever, intending to insult the modesty of any 

woman, utters any word, makes any 
.r'«°t'mL'd=a°Eo sound or gesture, or exhibits any object, 
insult the modest! intending that such word or sound 
of a woman shall bc heard, or that such gesture or 
object shall be seen by such woman, or 


Act cauucd bj 
inducing person to 
believe that be 
wUl be rendered an 
object of theDivioo 
displeasure 
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intrudes upon the privacy of such woman, shall be 
punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 

For commentary, eee PArt II.. Chap. XIII, § 226, at p. 931. 

510. Whoever, in a state of intoxication, appears in' 
any public place, or in any place which 

Misconduct^ uj ,g trespass in him toenter.and there 
ea person. " ' conducts biiuself in such a manner as to 
cause annoyance to any person, shall be 
punished with simple iraptisonment for a term which 
may extend to twenty-four hours, or with fine, which 
may e.xtend to ten rupees, or with both 


CHAPTER XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES. 

511. ^VH 0 EVK^t attempts to commit an offence punish- 
able by this Code with transportation or 
impn^onraent. or to cau5e suoh an 
to commit oSeneci offence to De committed, and in such 
punuhable wah attempt does my act towards the com- 
?ra*M*8onmVJt!, luission of the offence, shall, where no 
express provision is made by this Code 
for the punishment of such attempt, be punished w’ith 
transportation or imprisonment of .any description pro* 
vided for the offence, foi a ter«u of transportation or 
imprisonment which may extent to one half of the 
longest term provided for that offence, or with such fine 
as is provided for the offence, or with both. 

4 muircs tto goate /ettels i/y tfre^k<n^ opca a 

box.nnd finds, uftcr so opi'ninK the box, that there is ao len-cl in 
it. He hns done on act tow.trds the commission of theft, and 
therefore, is eailty under this section. 

(t) A makes nn attempt to pick the pocket of Z by thrusting bis 
hand into Z*a pocket, .\ fails m the attempt in consequence of 
Z's having nothing m his pocket. A is guity under this section. 

Note.— For commentary, see l’.\rt II., Chapter XIV, 5 227„ 
at p. 933. 
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PART 11. 


CHAPTER I. 

PREtlMINARY. 

1- Origin and Development of Criminal Law. — 

Ciimmal law is the modern equivalent for the law of 
revenge, bv which men piotected themselves when theie 
was no one else to piotect them. It still survives in the 
practice of duelling m Kuiope Before society existed, 
every man cairied his life m his hands He was liable 
at any moment to he attacked in his peison oi his pio- 
perty, and could only lesist by overpoweiing his opponent. 
He generally did so by killing him It was the simplest 
and must etfectual method TheniaMin, “A tooth foi a 
tooth, an eye for an eye, a life for a life,” though appa- 
rently lude, marks a distinct step towaidsciiminal justice. 
It indicates a sense of proportion and .a certain degree of 
restraint in the dealing between man and man. Still, 
even this principle could not be enforced without violence, 
and had the further defect that it geneially left bitter- 
ness behind it, and gave birth to consequences, such as 
the vendetta in Coisica and the blood feud among the 
Pathans A further advance was made when the injured 
party agieed to accept some valuable compensation, in full 
discharge of all his rights to kill or maun his opponent. 
The advantages of this system were leadily seen, and it 
developed until a regular sliding scale was fixed as satis- 
faction foi each of the ordinary offence':. Even in the 
case of murder the vengeance of the relatives might be 
bought olT by paying blood money, which, of course, 
raried accoiding to the importance of the victim. 

^Yhen matters had got so f.rr, it is evident that the 
rudiments of a system of criminal law had been reached 
Public opinion had begun to act in a recognized direc- 
tion and according to recognized rules. The next sten 
VIZ , that the execution of these rules should be taken 
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out of the hands of individuals and entiusted, to State 
officials, was a very long one, and often was not taken 
for a very long time Among the Jews, it does nof 
seem to have been taken at the period of their history 
described in Leviticus and Deuteronomy. A man who 
IS injaced makes his complaint to the elders. The men 
of the city carry the offender to tlie gate and stone him 
to death. The procedure is exactly the same as prevails 
to-day in Ameiica in the mining districts of the Far 
West, wheie justice is administered by a Vigilance Corn- 
niittee, and executed by Lynch law. On the other hand, 
the modem S 3 ’stem was in fall force in India, so early as 
the time to which Matm may' beattiibiitcd. He lays down 
with perfect distinctness, that theallegiance and revenue 
which the king claims fiom hl.s subjects are only the 
equivalent foi the piotection which he is bound to extend 
tothem (viii., §§ Bl)2 — 310) Kverv day he is to take bis 
seat in liis court of justice, and theie to decide causes 
under the eighteen principal title.s of hiu If he is too 
busy to do so himself, he is to depute in his place a chief 
judge and assessors (viii., §§ 1 — 10). The case is decided, 
and the punishuient awaided by the king oi his deputies. 
When the cuminal is condemned to a money payment, 
this does not go as compensation to the injiued person, 
but as a fine to the king 

2. Notion of Crime as anoffence against the State 
is of Modern Growth. — The modern distinction between 
civjl and criminal law is obviously of later growth. In 
eaily society, what we call civil law hardly exists. 
What a man complains of are direct and deliberate 
injmies to his person or his pioperty, oi to himself in 
his conjugal relations The injury is generally attended 
with violence, and is visited with vindictive and often 
barbarous punishment As society becomes more com- 
plex, men entei into dealings mth each other, and fail 
to perfoim their promises. They acquire various rights, 
and in the exercise of them they come m conflict with 
the lights of others. There is still an injury which 
requires redress, but it is felt that there is a difference 
between a mere iuj'ury and a crime. In the latter case, 
the offender commits an act which he knows to be 
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•wrong, which shows that he is a danger to society, and 
which makes it necessary that society should treat him 
.as one who has done a wrong to it as well as to the com- 
plainant In the former case, the dispute is one between 
the individuals concerned. If they lequire it, the State 
is bound to decide their dispute and enfoice its decision, 
but they mav pass the matter over, or patch it up as 
they like Hence the bioad distinction is established, 
that in the case of ciimes, it is the duty of the State to 
undertake the prosecution of the offendei, and to sentence 
him on conviction in a way that may opeiate as a 
punishment to him and as a warning to others. In the 
case of civil injuries, the dispute ma> safely be left m the 
hands of the paities affected by it, and the object of tho 
ultimate decision is not punishment, but compensation 
<ind redress. 

When this distinction is once established, tho number 
of cuines will incieaso with the opportunities for them, 
and also according to the objects which the State pro- 
poses for itself. Manu recognizes as dimes, assaults 
and slander, robbery and other violence, false evidence, 
theft, criminal breach of trust, cheating, adultoiy, and 
lape (vni , §? 0, U‘J, 191,103,.^5‘i,3GI) The numerous 
othci offences which fill the Indian Penal Code wore 
either unknown at that early period, or weieof such rare 
importance as not to call for notice Had they arisen, 
they would, no doubt, have been punished in the same 
summarv way as otheis. In modern tunes, however, and 
especially within the last ceiituiy, crimes, or offences 
ticated as if they were crimes, have multiplied in an 
extraordinary manner fiom the changed view which the 


moral or social duties, and to impose upon them legal 
restuctions or obligations in the management of their 
bu'uncss, and in the treatment of persons dependent on 
them Thc«o statutes bimg the persons affected by them 
into a completely now iclationship to the State, and arc 
enforced by the only machinery at the disposal of the 
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State, VIZ., that of criminal piocedure. This has effected 
an entire revolution in the conception of criminal law. 
Fonnerl}’, and with some few exceptions, chiefly foi the 
protection of the revenue, it dealt only with acts wron^ 
m themselves and to the knowledge of everybody. At 
present, criminal law may be said to embrace every act, 
the doing of, or abstaining from, w'hich the State chooses 
to enforce by the methods and penalties of criminal 
proceduie. Much of the difficulty which has been felt by 
the English courts in many lecent cases, has arisen from 
an attempt to adapt to the latei system the rules which 
were framed under the foimei system. The rest of this 
chaptei will be devoted to an examination of some of 
these rules 

3. The Presumption of Innocence. — The rule that 
everyone is piesutned to be innocent till he is proved to 
be guilty, IS pecuhai to the administiation of criminal 
law though there are analogous piincjpJes in other 
branches of junspuidcnce The iu)e means, that a 
person who :s accused of a crime js not bound to make 
any statement, oi to offer any explanation of ciroum- 
stances which throw suspicion upon him. He stands 
before the court as an innocent man till he is proved to 
be guilty It IS the business of the Crown to prove him 
to be guilty, and he need do nothing but stand by and see 
what case has been made out against him. As far as the 
case for the Crown is concerned, he cannot be called upon 
to take part in the proceeding, except m so far as, for 
his own protection, the couit may question him under 
§ 34*2 of the CnroinaJ Procedure Code If theie is a 
piece of evidence against the prisoner which might be 
cleared up one way or the other by a w*oid from him, 
he IS not bound to say that word. He is entitled to 
rely on the defence that the evidence, as it stands, is 
inconclusive, and that the Ctown is bound to make 
it conclusive without any help from him. For in- 
stance, where a woman was indicted for the murder 
of her child, and it appeared that she was seen with 
the child at 6 p.m., and arrived at another place with- 
out it at 8 p.m., having m the meantime passed a river, 
and that in that river was found the body of a child. 
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■which could not be identified as hers, ifc was held 
that she could not be called upon to account for the 
child till the death was proved, because till then the 
jjrosecution had not offered the minimum of evidence 
necessary foi a conviction R v Hopkins, 8 C. & P., 
591, (see Ck IX infra.) Further, in making out their 
•case, the prosecution have to get rid of ever}* presump- 
tion against u, and, to a certain extent, theie is a pre- 
sumption in favour oi innocence The great majority 
of mankind manage to get thiough life without commit- 
ting a Clime, and those who asseit that a particular per- 
son has committed a crime are asseitmg a fact against 
which theie is a presumption, which may range fiom 
something almost insuperable to something evanescent 
Probably no amount of evidence would convince a jury 
that the Commander-in-Chief, or the Chief Justice, had 
picked a pocket la the case of a member of the thieving 
classes it would he the most natuial thing m the world. 

4. Circumstances under which the presumption 
of innocence is easily displaced. — When the case for 
the Ciown has closed, it is for the piisoner or his advisers 
to consider whether any case which he need answer has 
been made out against him This will depend on the 
nature of the charge. The definition of every offence 
must he satisfied by proof, and if this proof fails as le- 
gards any necessary item, the whole fails Assuming 
the mimmnm of proof to be supplied, the Crown has 
offered evidence which may be sulficient foi a convic- 
tion. The question is, whether it is sutheient. As to 
this the Evidence Act piovides by § 114, “ the court 
may presume the existence of any fact which it thinks 
likely to liave happened, regard being had to the com- 
mon conr^ie of natural events, human conduct, and pub- 
lic and private business, in their relation to the facts of 
the particular case.” As an instance, illus, (a) states 
that the court may presnme that a person who is in 
possession of stolen goods, soon after the theft, is either 
■the thief or a guilty receiver, unless he can account for 
the possession So, if a man is found at night m an- 
•other man’s house where he has no business to be, the 
cqmt m.iy assume any particular criminal motive to 
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State, viz., that of criminal piocediire. This has effected 
an entire revolution in the conception of criminal law. 
Formerly, and with some few exceptions, chiefly for the 
protection of the revenue, it dealt only with acts wrong 
in themselves and to the knowledge of everybody. At 
present, criminal law may be said to embrace every act, 
the doing of, or abstaining from, which the State chooses 
to enfoice by the methods and penalties of criminal 
piocedure. Much of the difticulty which has been felt by 
the English courts in many recent cases, has arisen from 
an attempt to adapt to the later system the rules which 
were framed under the former system. The rest of this 
chapter will be devoted to an examination of some of 
these rules 

3. The Presumption of Innocence.— TJie rule that 
everyone is piesumed to he innocent till he is proved to 
be guilty, IS peenhar to the administration of ciiminal 
law though there are analogous principles in other 
branches of jurisprudence The rule means, that a 
person who is accused of a crime is not bound to make 
any statement, or to offer any e.xplanation of cirourQi 
stances which thiow suspicion upon him. He stands 
before the court as an innocent man till he is proved to 
be guilty It is the business of the Crown to piove him 
to be guilty, and he need do nothing but stand by and see 
what case has been made out against him. As far as the 
case for the Crown is concerned, he cannot bo called upon 
to take part in the pioceeding, except in so far as, for 
bis own protection, the court may question him under 
§ 342 of the Criminal Piocedure Code If theie is a 
piece of evidence against the prisoner which might be 
cleared up one way or the other by a word from him, 
he IS not bound to say that W'ord. He is entitled to 
rely on the defence that the evidence, as it stands, is 
inconclusive, and that the Crown is bound to make 
it conclusive without any help from him. For in- 
stance, where a woman was indicted for the murder 
of her child, and it appeared that she was seen with 
the child at 6 p.m., and amved at another place with- 
out it at 8 p.m., having m the meantime passed a river, 
and that in that river was found the body of a child^ 
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Tvbich could not be identified as hers, it was held 
that she could not be called upon to account for the 
child till the death was proved, because till then the 
prosecution had not offered the minimum of evidence 
necessaiy for a conviction B v Hopkins, 8 C. & P., 
591, (seeC/i IX infta) Further, in making out their 
•case, the prosecution have to get nd of every presump- 
tion against u . and. to a ceitain extent, there is a pre- 
sumption in favour of innocence The great majority 
of mankind manage to get through hie without commit- 
ting a crime, and those who assert that a particular per- 
son has committed a crime are asserting a fact against 
which theie is a piesumption, which may range from 
something almost msupeiable to something evanescent. 
Probably no amount of evidence would convince a jury 
that the Commander-in-Chief, oi the Chief Justice, had 
picked a pocket la the case of a member of the thieving 
classes it would be the most natural thing m the world 

4, Circumstances under which the presumption 
of innocence is easily displaced. — When the case for 
the Crown has closed, it is for the pnsoneroi his advisers 
to consider whether any case which he need answer has 
been made out against him This will depend on the 
natuie of the charge The deOnition of every offence 
must be satisfied by proof, and if this proof fails as le- 
gards any necessary item, the whole fails. Assuming 
the minimum of proof to be supplied, the Grown has 
offered evidence which may be sufficient for a convic- 
tion. The question is, whether it is sufficient As to 
this the Kvidence Act provides by § 114, “ the court 
may piesume the existence of any fact which it thinks 
likely to have happened, regard being had to the com- 
mon course of natural events, human conduct, and pub- 
lic and private business, in their relation to the facts of 
the paiticular case." As an instauce, illus. (a) states 
that the court may presume that a person who is in 
possession of stolen goods, soon after the theft, is either 
the thief or a guilty receiver, unless he can account for 
the po««cssion So, if a man is found at night in an- 
•other man’s house where he has no business to be the 
couitmay assume any particular criminal motive to 
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■which the facts may point, without specific evidence of 
motive, 22 C. 391. It may be that the evidence is 
unworthy of belief, or that, if believed, it is consistent 
With the innocence of the prisoner, in either of 
which cases he oujtht to be acquitted. It may be, 
however, that it it is believed it is sufficient for 
a conviction, and then it will be necessary either to 
contradict it or to explain it away. When matters have 
leached this point, it is evident that the presumption of 
innocence lias vanished. Theie is no presumption in 
favour of the existence of any paiticular fact which is 
necessary to make out innocence If it is necessary for* 
a man's defence to establish an nhii. he must piove it. 
(Ev. Act, § 10.^, dins, {ij j Whore a man does an act. 
which IS pnma facte cnininal, but winch may be explain- 
ed away, it is his hosinoss to offer the explanation, and 
to supply the evidence which will prove it. (Ev Act, 

§ 100 ) If he relies on the existence of circumstances, 
bunging his case within any of the general exceptions 
in the Indian Pena) Code, or within any special exception 
or proviso contained in any other pait of the same Code, 
or in any Jaw defining the offence, it e'juaiJy lies upon 
him to piove that tJie ciicumstances exist, and till this 
proof is offered tliecouit will assume that they do not. 
exist. (Rv. Act, § JOi ^ 

5. Exact significance of the Rule that the prisoner 
should have the benefit of any doubt. — It is a common, 
remark in directing a jury, that if upon tJie whole case 
the jury feel any reasonable doubt upon the guilt of the 
prisoner, they should gix'e him the benefit of the doubt. 
If this remark goes beyond a truism, it lequires to be- 
earefully scrutinized The nature of proof i.s defined as 
follows by the Evidence Act, § 3 — 

A fact 19 a.aid to be proved when, after considering the mxtters 
before it, the couu either believ-es it to exist, or con'oders its- 
e'ciatence so probsblc that a prudent man ought, under the circum- 
stances of the particular case, to set upon the suppo<:itioa that it. 
exists. 

A fact is said to be disprored when, after considering the- 
matters before it, the court either believes that it does not exist, 
or considers its non-existeuee so probable that .i prudent mao- 
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ought, umler the eircamstxnoes of thepaiticubr case, to act upon 
the supposition that it does not exist 

A fact IS said not to be pio\ed when it is neither proved nor 
disproved 

It IS evident that the whole question turns upon this : 
"When should a piudent man act upon the supposition 
that a fact exists, when he only considers its existence 
to be piobable ■<' This depends, as the Act says, upon the 
circumstances of the case Wheie a man’s own interests 
only aie concerned, a prudent man may act upon very 
slight evidence , where the interests of others are con- 
cerned, he will probably icquue stronger evidence A 
prudent man who is asked to take into his service a 
person who lies under a suspicion of theft, will probably 
act upon the supposition that the charge was true, and 
refuse to employ him If the charge is first made after 
the man has entered his seivice, he will require stionger 
evidence to dismiss him on account of it. and still 
stronger to charge hnu with the theft What is the 
amount of probability upon which a prudent man should 
act when he is sitting upon ajury’'> Here, I think, 
there is a difference between a civil and a criminal case. 
In a civil case, the interests of two parties are m conflict, 
and the jury is called in to decide the issue of the 
conflict They must decide one way or the other, and 
they cannot decide eitbei way except upon the balance 
of evidence Whichever way they decide, they must 
injure one party just as, and generally to the same 
extent as, they benefit the other The decision of the 
issue may involve an imputation of perjury to one side 
or forgery to the otbei, but the b?sue itself is merely 
whethei the plaintiff is the owner of a particular piece 
of land, 01 whether the defendant signed a piomis'jory 
note The facts may be so balanced that each case seems 
equally probable or improbable, and then the jury 
simply say that the plaintiff has not satisfied them that 
he has made out his case. But it there is a substantial 
preponderance of evidence on either side, though the 
ca< 5 e may still be full of doubt, the jurv must decide as 
the scale inclines. In a criminal case there is no conflict 
of inteiosts. The Crown does not wish to convict the 
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prisoner. It only -n-ishes to ascertain whether he has 
been lightly charged With the offence for whicli he is 
tried. It is the interest ol }nstjce that if he is gnilty he 
siiould be convicted, but it is not the interest of justice 
that he should be convicted unless Ins guilt is fully and 
cleaily made out. It has often been said that it is better 
that ten guiltj’inen should escape, than that one ianocent 
man should be convicted. Jiefore accepting the abstract 
proposition, one would like to know what the gmlty men 
had done, and what was the evidence against the inno- 
cent one. But of this I have no doubt, that it is better 
that ten guilty men should be acquitted, than that 
one guilty man should be convicted upon insufficient 
evidence, or by a lax procedure The only piotection to 
the innocent is that no one, however apparently guilty, 
should be convicted e.'ccept in conformity with the 
strictest lules of law. \Viien. therffore, it is asked what 
degree of probability will authorise a jury to convict, I 
would answer, that they cannot demand such absolute 
certainty as will exclude every possible doubt, and nega- 
tive eveiy possible theory , but they siiould have arrived 
at such a degree of moral certainty as will warrant them, 
in the interests of justice, in taking the risk of being 
mistaken That iisk, under om svstem of !b%\, I believe 
to bequito mrinitesnnal. Ko innocent man who is fairly 
and pioperly liied can be convicted, except underacom- 
binalion of adverse circumstances against nhich no pre- 
cautions can guard. 

6. Mens rea. — It is an .almost immemorial common- 
place of English judges to state that there can be no con- 
viction on a criminal charge, unless the prisoner has a 
men’! rea, or guilty mind. The maxim which lays down 
thisdoctvine lochis nan facitrenm nisi mens sit rea. Non 
est reus nisi mens sit tea) has been traced by Sir James 
Stephen backwaids through Lord Coke to the laws 
of Henry I. (2 Steph. Cnm, h , 94. n.) Its meaning was 
discussed ndth great elaboration m two English cases, 
(I?. V. Pniice, L. R., 2 C. C.» 154; and S. v. Tolson, 
23 Q. B. D., 168), where the judges differed completely as 
to its application. la the last case, Stephen, J., xvith 
characteristic independence, expressed an opinion that 
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the maxim itself was not of much practical value, and 
was not only likely to mislead, but was absolutely mis- 
leading , and in this opinion, Manisty, J., who agreed 
with him in nothing else, most heartily concurred. 
When the maxim originated, ciiminal law practically 
•dealt with common law oftences, none of which were 
defined The law gave them certain names, such as 
treason, luuider, burglary, larceny, or rape, and left any 
person who was interested in the matter to find out for 
himself A\hat these terms meant To do this he had to 
resort to the explanations of text-wiiteis and the deci- 
sions of judges There he found that the crime consist- 
ed, not merely m doing a particular act, such as killing 
a man, or carrying away Ins purse, but in doing the act 
with a particular knowledge or purpose. The super- 
added mental state was generalized by the term mens rea, 
and tlie assertion that no one was a criminal unless he 
had the mens rea, really came only to this, that nothing 
amounted to a crime which did not include all its neces- 
sary ingredients. (2 Steph. Crim. L., 0.5); Cundy v Le 
Cveq, 13 Q. B. D., 207; It. v. Tohon, 23 Q. B. D., 163 at 
p. 187; Banko/N.S Tluffs v.Pi>r [1897], A. C., 383. 
Of course the mental slate which had to be estahhshed 
to make out a crime varied with the crime ilself. The 
maxim that every cuniinal must have a yuens rea was 
generally true, but was always valueless The real ques- 
tion was. whether in each case the accused had the 
particular mens tea ivhich pioved him a criminal. 

Under the Penal Code such a maxim is wholly out of 
place Every offence isdcfined, and the definition states 
not only what the accused must have done, but the state 
of his mind with regard to the act when he was doing it. 
It must have been done knowingly, voluntaiily, fradu- 
lently, dishonestly, or the like And when it is stated 
that the act must be done with a particular knowledge 
or intention, the definition goes on to state what he must 
have known, or what he must have intended. These 
cloiuents of the crime will be discus'sed fully hereafter in 
reference to tlic special offences of which they form part. 
It may, however, he material to make some remarks here 
in icgard to intention, motive and knowledge. 
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7. intention. — When a man is charge6 with an 
offence, he frequently says that he thd not intend to- 
coraraxt it, and apparently supposes that the answer, if 
believed, would be complete Does he mean that, in 
doing the act charged against him, he did not intend to • 
commit a crime ; or does he mean that he did not intend 
to do the act which the law declares to be a crime ? In 
the latter case the plea would generally be a good one. 
In the former case it would always be bad. It would’ 
only mean that he had toiined a wrong opinion as to the 
legal aspect of his conduct, or as to the consequences 
to hnnseU that might dow /lom it (See 2 Stepb. 
Crim L., 113 ) e g. a man is charged with killing a . 
peison by filing a gun at him He savs that he did not 
intend to kill him If he means that the gun went off by 
accident, this is a good defence independent of § 80 of the • 
Penal Code, as it show's that he never fired the gun. If ‘ 
he means that he fired at the man to frighten him, and' 
did not believe the gun would cai rv so far, this, if a reason* 
able belief, would negative the ciimmal intention neces- 
sary under § 299, but would be no an«wer to a chaige 
under § SOIA, winch involves no intention to injure. 
If he means tliac he died at him, mistaking him for 
another person whom he had no right to kill, this is no 
defence whatever, as it is merely a description of the* 
offence defined by § 301. If he means that he fired at 
him in his bouse at night, honestly believing him to be- 
a burglar, this would be a good defence under § 79, as it 
shows that he has committed no offence If he means 
that he fired at him, intending to wound, but not intend- 
ing to kill him, this again would be no defence, if the- 
natuial result of hitting the man would be to kill him 
(§ 299). To say that he intended to do a particular act, , 
but did not intend that the ordinary consequences should 
follow from it, is merely to say that he expected that the 
law's of nature would be suspended in the particular in- 
stance for his convenience It is a “ universal principle 
that when a man is charged with doing an act of which 
the probable consequence may be highly injurious, the- 
intention is an inference of law resulting from the doing 
of the act” — See if. v Dixon [1814]. 3 M. & S., II 
per Lord EUrnborou^h, C. J., at p. IS ; E. v. Ilicldin^. 
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L. R., 3 Q. B.. 360 at p. 37S ; Miles v. Hutchings [1903] , 
2K.E., 714 and cf I{ v. iMeade [19G9], 1 K.E.,895 (see 
Ch XIV infi/i) 

8. Motive. — Intention must not be confounded with 
motive Intention shows the natuve of the act winch the 
man believes he is doing If he fii'es at a tigev, and the 
ball glances oil and kills a man, he intends to kill the 
tiger . he neither intends to kill the man nor to do any 
act A\hich could have that result iMotive is the reason 
whicli induces him to do the act which he intends to do 
and does If his act is absolutely legal, the motive which 
leads him to do it cannot make it illegal If a man sinks 
a ueU m his own land, or sets up a shop next door to one 
of the same soit, oi carries goods at an uniemuueiative 
sale. Ins a,cl does not heoomo wulawiul because h\s motWe 
IS to diain the cunentof water which supplies his neigh- 
bour’s well, or to undersell and uim a competitor. 
Bradfoid v Ptcklcs [1894], 3 Ch. 53atp. 68} affd. 
[189S],A. C,,S87; Mogul Stcamshij) Co. v. Megtegor 
[1892],A.C.,2S;^;c«ov. iror.^/e?/ [1898], 1 Ch.,274 5, 
Alkn V Fluod [1898], A. C., 1 ; Hubbuck v, ]VUhinion 
[1899], 1 Q. B. D., 86, see per McUo), J. Haukhis 
V. Ld. Faulct. L, R.. 5. Q. B.. 94 at p. 111. An 
executioner who sought the olllce tor the purpose of 
gratifying his spite by hanging his enemy, would still be 
doing a perfectly legal act. il he hung him in a proper 
way. If the act intended is absolutely illegal it cannot 
become lawful by being done for an excellent motive. 
A man who steals the goods or takes the life of another 
in order to save himself from staiving, is not the less 
committing a criminal offence (see Ch. Ill infra). A 
man who libels another from the loftiest motives is just 
as cihninal as if he had done so for spite. Per Ld. 
Cohridge, C. J., in liouen v. Hall (6 Q. B. D., 333 at p. 
343; Capitaland Counties Hanky. Hciifg, per ISlachburn, 
J., 7 A. C., 741 at p. 777.) On the other hand, 
motive IS sometimes important ns evidencing a state of 
mind, wliich is a material element in tlio offence 
charged, per Loi-d Watson, in King v. Henderson [1898], 
A. C., 720 at p. 732, If a person kills another under 
the pretext of self-defence, it is essential to consider 
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whether his real motive was to save his own life, or to take 
a cruel revenge upon a man whom he found in his power 
fsee Ch III infra.) If piovocation is set up as an ex- 
tenuation of what would otherwise be murder, the motive 
imdei which the act was done is matena), as bearing 
upon the question whether the provocation had deprived 
the prisoner of self-control (see Oh. IX infra.) So the 
motive which induces a man to take goods which belong to 
another will be very material, as showing that he believed 
the goods were his own, or that he had the owner's 
consent to taking them. It will be utterly immatcnal 
if it only shows that he took them to prevent the owner 
making what he considers an improper use of his own 
property (see Ch XI infra 1 

9. Knowledge.-~-'VVhcre knowledge of a particular 
fact is an essential element inanoflfence,as, forinstance, 
under ^ 497 of the Penal Cede, it must necessarily be 
pioved So, also, wheie a fraudulent or dishonest intent 
is an ingiedient, there must be a knou ledge of the facts 
which make the act a fraudulent one. Hence there can 
be no theft ivlieie the property is taken under a Iona 
fidit though mistaken, claim of light (see Ch XI infra.) 
Probably some such knowledge is always required m 
regard to all ciimes properlv ro called, that is. acts which 
cannot be done without a sense that it is wrong to do 
them. There is, however, a laige and growing cKass of 
statutory offences, wheie acts pieviously innocent are 
forbidden, or acts previously optional aie commanded, 
simply because the State consideis such legislation neces- 
sary for its own inteiests, or foi the protection of some 
partteular class of the community Here the object of 
the State is meieJy to compel tlie adoption of a particular 
line of conduct, and the penalties that are imposed aie 
intended, not for punishment, but for pievention, as the 
only means which the btate has at its disposal for the 
enfoicement of its laws. Now, m legaul to such cases, 
questions have frequently arisen, uhether a person is 
punishable under the statute, when he has violated its 
proiisions in ignoiance of the fact on which the violation 
■depends. \In some cases of this sort, the judges, influ- 
enced by tne inriisrea doctiinc, have sought to solve the 
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question by inquiring whether the proceeding was really 
a cnminal pioceedingornot. Atty-Gcn -s.Siddon, 1 Cr. 
& J., 220; see Cooper v Simmons, 31 L. J. M. C., 138, 
per^Q}tin.B,p 144. It is now% however, settled that 
the true test is, “ to look at the object of each Act that 
IS under consideiation, to see how far knowledge is of 
the essence ot the offence created.’* Pet Stephen, J Gundy 
V Le Cocq, 13 Q. B. D., 207; Bank of N. S. v. Piper 
[1897], A. C., 383. In arriving at this decision, it has 
been held material toinquiie (^^r) Whether the object of 
the statute would be frustrated, if proof of such know- 
ledge was necessary (6) Whether there is anything in 
the wording of the particular section which implies 
knoi:i ledge (0 Whether theio is anything in other 
sections showing that knowledge is on element in the 
offence, which is omitted or relened to in the section 
undei discussion 

Henco, upon the first of these grounds, it was hold 
that knowledge was immaterial, where a statute imposed 
a penalty on any one who shall represent any dramatic 
pioduction w'lthout the consent of the author, Lee v. 
Simpson. 3 C. E., 871=16 L. J. C. P., 105=4 D. & L., 66 
=11 Jur. 127, or whcicthe acts foibidden were "selling 
to the prejudice of the purchaser any article of food or 
diug, which IS not of the nature, substance, oi quality 
of the aiticle demanded by such puichaser,” Betts v. 
Armistcad, 20 Q. B. D.,77I, or" having in his possession 
and intended for food, meat which was unsound and 
unfit for man," Blaker v. Tillstone [1894] , 1 Q.B.,345, 
So, wheic a statute provided that " It shall not be lawful 
for any poison to receive two or more lunatics into any 
house, unless such house shall have been registered under 
this Act," a conviction was supported, where it appeared 
that several persons had been received into an unregistered 
house, who wcie in iacl lunatics, hut whom the defend- 
ant, honestly and on reasonable grounds, believed not to 
be lunatics, J?. v. Bishop, 5 Q. B. D., 259 ; see cases cited 
by Wright, J., in Sherras v. De liutzen [1895], 1 Q. B., 
918 at p. 922. So where an Act prohibiteti the removal 
of salt in contravention of a license, knowledge on the 
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paxt of the accused was held to be immaterial, 2S B., 346 
-following v. NoUoth [1903], 2 K. B.,264. 

As instances of the second ground, it has been held, that 
w’heie a penalty is imposed upon any one who" allows,” 
or " permits” 01 , “suffers’' a prohibited act to be done, this 
implies knowledge ol the natuie of the act, Massei/ v. 
Moiriss [1894] ,2 Q. B.,4I2; Sowmsf V. Wade [1894],! 
Q. B., 574. So it was held that a person could only be 
convicted of “unlawfully killing pigeons” when he knew 
the facts which made it nnkawfal to kill them. Taijhr v. 
Nexc»xnn, 4 B. & S.. 69 = 32 L. i. M. C., 186=9 
Cox, 314=8 L. T., 424=11 W. R.. 752. The words 
“ knowingly and wilfully ’’ merely mean that a man 
did the act, being quite awaiy what he was about, and 
what consequences would follou from it, Daniel\,daneSt 
2 C. P. D.,351. A statute which pi ovidcs that every- 
one who sends dangerous goods by railway shall distinct- 
ly inaik then, quality outside, assumes tlie knowledge 
which would enable sucJi a description to be given. 
Theuefoie it was held that a person could not be con- 
victed who had merely lorwaided goods received from 
■their owner uith an untiue dcicirption upon them, and 
who had used piopei precautions to find out their true 
chaiactev, Hcarnc t (iaftou, 2 £. & E., 66=28 L. 
J. M. C., 16=33 L, T., 256=5 Jur, N. S., 648. 


As illustiating the thud giound a statute passed for 
the protection of Goveioment atoies, made criminal by 
§ I the concealing, and by ? -2 the possession, of stores 
marked with the broad airow The defendant w'as 
chaiged under S 2 with the possession of such stores, 
which were found on his piemises in caoks which he had 
lately received, and which had not been opened. There 
was no evidence that he knew of their contents. It was 
held that he could not be convicted. Hill, J., said. 
“The possession in the secondsection is put in picciscly 
the same categoiy with the concealing, which is a 
positis’e act done by the individual, in older to constitute 
the crime.” He also considered that any other con- 
struction would reduce the statute to an absurdity, E. 
V. Cohen, 8 Cox, 41 ; Followed li. v. Sleep, L. & C., 44 ; 
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=8 Cox, 472. On the other hand, where a person was 
charged under § 13 of the Licensing Act, with “ selling 
intoxicating liquor to a drunken person,” and it was 
proved that the pei-son was m fact dinnk, but did not 
appear to be so, and was not believed to be diunk by 
the person v,ho served him, the conviction was upheld. 
Stephen, J , relied upon the presence of the word “know- 
ingly” in other sections, and its absence in § 13, and 
also on the general policy of the Act, to put upon the 
publican the responsibility of deteimtning wliether his 
customer is sober, Cundy v Le Coi'q, 13 Q. B. D., 207. 
See Brouhs V Mason [1902], 2 K. B., 743, where the 
word “knowingly” in the beginning of a section was 
held not to apply to an exception in the end of the same 
•section In two later cases, whcie the circumstances 
were very similar, a different conclusion was arrived 
at In one She) ras v De Bttlzen [1895], 1 Q. B., 918, 
the defendant was convicted under § 16 (2) of the 
Licensing Act for having unlawfully supplied liquor 
to a constable while on duty. He had piescntcd himself 
■without his armlet on, and had been served with 
hquoi without enquiry, but under the bona Jidc belief 
that, as he had no armlet on, he was not on duty. The 
conviction was set aside. In this case the sub-section 
(2) on which he was convicted did not contain the 
word ‘ knowingly ’ which was found in the previous 
sub-section Day, J , s.iid. “In my opinion the only 
effect of this is to shift the burden of proof. In cases 
under sub-section (1) it is for the prosecution to 
prove the knowledge, while in cases under sub-section 
(2) the defendant has to piove that he did not know.” 
Wright, J., said ; “ Tlieic is a presumption that 
mens rea, an evil intention, or a knowledge of the 
wrongfulncss of the act, is an essential ingredient in 
every offence; but that presumption is liable to be 
displaced either hy the woids of the statute creating 
the offence, or by the subject-matter with which it 
deals, and both must be considered.” “The princi- 
pal c!a‘:scs of exceptions may perhaps be reduced to 
three. One is a cUss of acts which, in the language 
of Lush, ,T., in Darics v- Ilarrey, L. R., 9 Q. B., 
433, are not criminal in any real sense, but are acts 
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which, in the public interest, are prohibited under a. 
penalty.” “Another comprehends some and perhaps 
all public nuisances.” “Lastly, there may be cases in 
which, although the proceeding is cnminal in form, it is 
really only a summary mode of enforcing a civil right.” 
“ But, except m such cases as these, there must in gene- 
ral be a guilty knowledge on the part of the defendant, 
or of someone whom he has put in his place to act for 
him, geneially, or in the particular matter, in order to 
constitute an offence ” So it was held that a petson 
could not be convicted under § ‘27 of the Sale nf Food 
and Drugs Act, 1875 & 89 Vict., c 63), for giving a 

false warranty as to food, when he did not know and 
had no reason to believe that the warranty was false, 
Derbyshire v Houhston [1897], 1 Q. B., 772; sec 14 
M., 342 ; Jt. V. Pennon, No. 2 [1898] 72 J. P., 451 ; if. v. 
Key, [1909] 52 Sol. Jo., 784. These questions will 
generally arise upon special and local Acts. There are, 
however, a few sections of the Penal Code m which the 
prohibition to do an act appeals to be absolute, ir- 
respective of the know/edge of the offender as to the facts 
which make it unlawful ^ftee §§ 137, 188, 226, 292, 
293, 3^0 to 344 , 13 B., 376.1 It must be vemembered 
also that, where ignoiunce is a defence, the proof rests 
on the person alleging it. (Bv Act, § 106.) In many 
cases, as in the Merchandise Maths Act IV of 1839, 
§§ 6, 7, 8, or the Madras Forest Act V of 1882, § 56. the 
onus of proving certain facts is expressly thrown upon 
the prisoner. 

10 Liability of Master for acts of Servant. — It is a 
general rule of criminal law that a master is not respon- 
sible for the unauthorised acts of his servants Per Pollock, 
B., Biidd Y. Lucas [1891], 1 Q. B. 40S at p. 412; per 
Blackburn, J , JR v Stephens, L. R., I Q. B., at p- 710, 
6 A. L. J., 1324. Where, as m most serious cranes, tbe 
charge involves proof of a certain state of mind in the 
person accused (ante 6, 7), it is evident that this 
cannot be supplied by proof of its existence in the 
mind of any other person, unless that person was acting 
in concert with, or under the orders, or at the insti- 
gation of, the accused. In an old case, P. v. Huggins,. 
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2Ld. Raymond [X5743,atp. 1580, Bacnes and Huggins 
were indicted for the murder of a prisoner in the Fleet 
Prison by placing and keeping him m an unwholesome 
room The acts weie done by Barnes, the. deputy 
warden of the Fleet Huggins, the warden, was once 
present, and saw the deceased in the room, and turned 
away Barnes was held bv all the judges to be guilty, 
and Huggins not. They said. 

“ Though he w.i3 w.irden, yet, it betns found that there was a 
deputy, be is not, as warden, gmlty of the facts corainitted under 
the authoritv of the deputy He shall answer as superior for his 
deputy civilly but not uiimtnally It has b-isit battled that, though 
asheritlmusb .loswei for the offences of his gaolers civilly, i.e. 
he IS subject to make eivtistaction to the party injured, yet he is 
nut to anbwei criminally for the olfeoccs of his under sheritf. He 
only is ciimmully punishable who immediately does the act 
or permits it to be done So that if an act is done by an under 
officer, unless it ib done by the command, or diiection, or with the 
consent of the principal, the principal is not criminally punish* 
able for it." 

As rogaids the liability of a mastei foi his servant at 
civil law, “ the general rule is, that the master is an&t\ er- 
able for every such wrong of the siervant or agent as is 
committed m the course of the service, and for the 
master’s benefit though no expiess command or privity 
of the master be shown.” per WilUs, J., Barioick v. 
English Joint Stock Bank, L. R. 2 Ex. 259, p. 265. And 
provided it was done in the couiAe of his employment 
it makes no difference tliat the act of the servant was 
not onlv a civil wrong but a ciiminal offence — Dyer y. 
Miinday [1895], 1 Q. B., 742; Boyle v. Smith [1906] 1 
K. B., 432. It the servant acts for his own personal 
benefit, the master would not be liable. — lean 
Oil Co , Ltd. V Manning [1908] 1 K. B.,536. In order 
to make a master criminally liable, it is necessar}* to 
go fuither, and to show that the injury lesuUing from 
the act of the seivant can be traced to some personal 
misconduct or crunma! negligence of the master, e g., a 
master who puts a servant whom he knows to be incom- 
petent to manage an animal, ora machine, or to discharge 
any other duty, upon which the safety of others depends, 
is criminally responsible for the result, as it is one which 
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he ought to have known would probably follow. — B. v. 
Lowe, 3 C. & K. 123 ; Ji v Sjtcnce, 1 Cox, 352. "Where 
a baker was indicted lor suppiving unwholesome bread, 
and it appeared that it was made by his foreman, who 
used alum to the knowledge of his master, the latter was 
held to be properly convicted Cayfey, J., said : “If a 
person employed a servant to use alum or any other 
ingredient, the unrestrained use of which was noxious, 
and did not restiam him in the use of it, such a person 
would be answerable li the servant used it to excess, be- 
cause he did not apply the propei precautions against its 
misuse.’’ Jl v. Dixon, 3M. & S. 11, p. 14, So, where 
a person fraudulently kept smuggled tobacco, and his 
managei, upon a seaich being made on the premises, 
produced a permit which related to other tobacco, the 
master was held UaWc for the wrongful use of the permit. 
The ground of the decision appears to have been that 
the master by employing his servant to commit one 
fiaud on the icvemie. authonzerl him to commit any 
othei fiaud that might be leqimed to conceal Jt. — AtiU-- 
Gen. V Siddoii 1 Cr, & J., 220, 24 B., 423=2 Bom. 

L. R„ 52 ; 26 B. 609 at 614 ; 31 B. 61 1 at 627*28. But 
if the servant does something outside the scope of his 
employment the mastci would not be liable criminally, 
34 A. 146, Where, however, a m.istei employs a proper 
person to do a propei act. he is not criminally res- 
ponsible if the precautions which he bad reason to suppose 
would be taken are neglected B. v. Allen, 7 C. & P* 
153 ; Dickenson v Fletcher, L. R. 9 C. P., 1 43 L. J. 

M. C. 25=29 L. T. 540. 

11. Liability for failure to discharge statutory obli* 
gations, even when guilty intention or knowledge is 
absent. — In many cases the law imposes upon the owner 
of property the obligation of managing it, so that it shall 
notinjuriouslyaffectany one else or the public, or requires 
or forbids the dealing with it in some particular way. In 
such cases, where the breach of obligation is punishable 
criminally, the ownei cannot free himself from liability 
by delegating the management to someone else on his 
behalf. This, no doubt, was the principle on which it 
was held '^hat the proprietor of a newspaper could be 
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indicted foi a libel published in it, though he was living 
4it a distance, and knew nothing about the libel till he 
read it m the papei. R v. Gutch, Moo. & M„ 433 ; this 
has since been altered m England by 6 it 7 Vict , c. 
96, § 7 The test to be applied in each case is, whether 
on a true construction of the Statute, the master is in- 
tended to be made ciimmally lesponsible for acts done by 
servants in violation of the Statute and m the ordinary 
-course of then employment. Goppenv. Mooic [1898] 2, Q. 
B, 306, 9 C. 849 ; 9 Bom. L. R. 967=6 Cr. L. J. 240. 
'The same lule exists in regard to public nuisances The 
defendant, who was the owner of aquairy, was indicted 
for a nuisance caused by the refuse being discharged into 
arivei It appeared that he was, through age, unable 
to superintend the woiks, which were earned on by a 
manager, and that lie and his sons had lepeatedJy told 
the wuikraen to put the luibbish wheie it could cauao no 
haim At the trial, B/ocA'iiim.J., told the jury that such 
evidence was immateiial if the nuisance was in fact 
caused as alleged This direction and the consequent 
•conviction weie susUined by the Court of Crown Cases 
Reserved, on the ground that the pioceeding was not of 
a stiictly criminal natme. Bluchhuin, J., said . — 

"I only wish to «imij myielf A^iinst it litjirii? 8Ui>i>osed tint 
either at the trill or now. the general rule, that a priucip il u not 
criminally answ oriible foi the acts of his agJiit, la infringed. All 
that it IS nece&B.iry to fc.iy is thit nhece a person maintains works 
by Ins cnpilftl, and employs serrants, and so carriei on the works 
ns in fact to cause a noi'^ance ton private right, for which an 
action w ould He ; if the same nuisance mBicts an injury upon a 
public right, the reniedv for which would be by indictment, the 
evidence which would maintain the action would also supptrt 
the indictment" II. >. L. R. 1 Q B, 702; 21. MnUri/, 

6 C. & P. 292. See as to tho employment of Contractors, H’tnhiUr v 
Idle [1896], IQ B.335;;/oHida»/ a. To . [1899] 

IQ B.22i,2Q B,333 

Prima facie n geneial authority to an agent to conduct 
a lawful business must be taken to mean an authority to 
-conduct It accoidmg to law . — Thwaites v. Coulthicaite 
[1896], 1 Cb., 496. The presumption may of course 
be negatived by showing that the principal had appointed 
an agent whom he knew to l>e likely to act m an unUw- 
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he oa^ht to have known wooW probably follow. — B. v. 
Lowe, 3 C. & K. 123 ; R v. Spence, 1 Cox, 352. Where 
a baker was indicted loi supplying unwholesome bread, 
and It appeared that it was made by his foreman, who 
used alum to the knowledge of his master, the latter was 
held to be properly convicted Bayley, J., said : “If a 
person employed a servant to use alum or any other 
ingredient, the unrestrained use of which was noxious, 
and did not restiain him in the use of it, such a person 
would be answerable if the servant used it to excess, be- 
cause he did not apply the piopec precautions against its 
misuse.” li V 3 M. & S. 11, p, 14. So, where 

a person fraudulently kept smuggled tobacco, and his 
manager, upon a seaich being made on the premises, 
pi-odiiced a permit which related to other tobacco, the 
mastei was held liable for the wrongful use of the permit. 
The ground of tlie decision appears to have been that 
the by employing his setvant to commit one 

fraud on the levemie. autboiized him to commit any 
other fraud that might be requited to conceal 
Gen V Siddoii 1 Cr. & J,^ 220, 24 B., 423=2 Bom. 

L. R.. 52 ; 26 B. 609 at 614 ; 31 B. 61 1 at 627-28. But 
if the servant does something outside the scope of his 
employment th«=‘ master would not be liable cmninally, 
34 A. 146. Where, however, a m.^stei employs a proper 
person to do a pioper act. he is not criminally res- 
ponsible if the piecautions which he had reason to suppose 
would be taken are neglected R v. Allen, 7 C. & P. 
153 ; Dickenson v FUtrhci, L.. R. 9 C. P., 1 43 L. J. 

M. C. 25t=:29 L. T, 540. 

11. Liability for failure to discharge statutory obli* 
gallons, even when guilty intention or knowledge is 
absent. — In many cases the law imposes upon the owner 
of property the obligation of managing it, so that it shall 
not injuriously affectany one else or the public, or requires 
or forbids the dealing with it in some particular way. In 
such cases, where the breach of obligation is punishable 
criminally, the owner cannot free himself from liability 
by delegating the management to someone else on his 
behalf. This, no doubt, wav the principle on which it 
was held 'that the proprietor of a newspaper could be 
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indicted foi a hbel published in it, though lie was living 
•at a distance, and knew nothing about the libel till he 
read it m the paper li v Giitch, Moo. & M„ 433 ; this 
has since been alteied in England bv 6 it 7 Vict., c. 
96, § 7 The test to be applied in each case is, whether 
on a true constiuction of the Statute, the master is in- 
tended to be made cnmm.illy lesponsible foe acts done by 
servants in violatiDO of the Statute and in the ordinary 
courseoftheu employment Gojtpenw Moore [1898] 2, Q. 
B. 306, 9 C. 849 ; 9 Eom. L. R. 967=6 Cr. L. J. 240. 
'The same lule exists m regard to public nuisances. The 
defendant, who was the owner of aquariy, was indicted 
for a nuisance caused bv the refuse being discharged into 
arivcv It appealed that he was, through age, unable 
to supeuntend the works, which were cained on by a 
manager, and that he and his sons had repeatedly told 
the winkmen to put the rubbish wheie it could cause no 
harm At the trial, Blackburn, J , told the jury that such 
evidence was inunatenal if the nuisance was in fact 
caused as alleged This direction and the consequent 
conMCtion weie sustained by the Couit of Crown Cases 
Rescived, on the ground that the proceeding was not of 
a strictly criminal natuie. lUackhutn, J , said 

"I only ttishtoKHnid iio'seU H;;unsk it 1>inn»; Hupposeil that 
citliei »it the trul or now, the f^enerAl rule, that a jjrincip il ii not 
criminally nnsw crahlo for the nets of his is infruigeil .Vll 

that it IS neccbs nj to b.ay is that where * poison inaint inn works 
by hiR capital, and employs Rcnants. and so carries on the work* 
as in fact tn c lusc a nuisance ton private right, for which an 
action would lie, if the s-itne nuisance intlicU an injury upon u 
public right, the reniedv foi which would bo by indictment, th- 
evidence which would maintain the action would also t<uj>p -rt 
the mdictincnt ’’ It v. L. R. IQ B,702; v. .l/r./i „ 

SC & P. 292 See as to the employment of Contractors, //(irr/.i/rr i 
hlir [1896], I Q B , 335; JJoJluliU/ Tchphwf Co . [im 

IQ B. 221, 2 0 B.,392 

Viima facie a gcnei.d authority to an agent to ; 

a lawful business must ho taken to mean an authv'y 
■conduct It accoiding to l.\w. — Thicaitc^ v. ,.y *, 

[1896], 1 Ch., 496, The presumption inuy ‘/ ^ 
be negatived bv show ing that the principal h..-' ..j-y ■ • y.-j 
an agent w honi ho knew to be likely to a'.t m i • • 
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ful manner, or that he had continued to employ him 
after he had so acted, or that the business was in fact- 
conducted in an unlawful manner for the benefit of the- 
employer, m a way which justified an inference that the 
latter knew of or connived at it — H. v. Holbrook, 4 Q. B. 
Dm 42 p. 62=48 L. J. Q. B. 113=39 L. T, 536=27 W. 
R. 313; Masseij \\ Moms, [1894] 2Q.B, 412; Attij.- 
Gen V Siddon, 1 Cr. & J., 220=1 Tyr. 41. In the 
absence of such special ciicumstances, an employer is not 
in general answerable criminally for the acts of his 
seiwant There are, however, cases in which a statute 
expressly oiders or foibids the doing of a particular act, 
and imposes a penalty for disobedience. The great 
majority of such statutes lelate to the mode in which a 
paitjculai business js to be conducted In construing 
such statutes, the liability ot an employer for the act of 
his agent depends upon exactly the same considemtions 
as those already discussed, m legaid to the liability of a. 
man m respect of matteis of uhose existence he was 
ignorant {ante ^ 9> Assuming that the employer was. 
not aware that the agent was doing, or likely to do, the 
act complained of, it is evident that the same question of 
knowledge arises in a slightly diffeient form. Accord- 
ingly, in an English statute which provided that “if the 
earner have any pheasant m his possession he shall be 
convicted,” and wheie the possession was that of one of 
his servants, it was held unnecessary to aver or prove 
that he had it in his possession "knowingly " Abbot, G. 
J., said . — 


The Btatuto hi»9 no such word Ifitweie necessiry to aver 
that tlte defendant had actual knoniedge, it otould cast on the 
.prosecutor a hurthen of proof which could not be easdv satisfied, 
foarticiihirly as the c.arriers themselves. usuaPy residing in one 
phace, cannot h.ue any actual knowledge of that which maybe 
dom,e by their servants in the course of a Jong journoj. I am of 
opinion that it is not a sufficient defence for a carrier in any case 
of theVdescription, to show that be did not know that the parti- 
■ ' ’ ” . • . ht he a good defence 

, servant for his own 

fr.Tud of his master. 
tollman v. Mills iiS3S]. i Q B. i396, 
iyjyicra ntid y. Jfrnnrt 11896) B , 65 
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In 38 C. 415=15 C. W. N. 390=13 C. L. J. 335=12 
■Cr. L. J. 89=9 Ind. Cas. 480, aservanb drove a motor 
•car at e\cfcssi\e speed contiaiy to iiile 4 under Bengal 
Act III of 190;-1 Avhich was to the effect “ No person 
•shall drive oi have charge of oi cause oi permit to be used 
any motoi-cai contiaiy to rule 20.” The master had 
given stnct oidprs to the chauffent not to drive contrary 
to lules and was not hiinselt present when the rule was 
violated, but; all the same he was held liable for the act 
of his seivant whom he permitted to drive his car On 
'the other hand, wheie the Meichant Shipping Act 
subjected to a penalty, ” Any owner oi master who allows 
the ship to bo loaded so as to submerge it below a par- 
ticular line the owner was held not to be liable for the 
•act of the mastoi done without his knowledge andas«cnt. 
ilfrtiscy v Morns [1894], 2 Q. B., 412. Hero the word 
” allow ” implied an exercise of peisonal discretion, and 
the woids “ or master” showed that the statute contem- 
plated a case where the master might allow the forbidden 
act, though the owner did not The same question has 
frequently arisen upon the Licensing Acts hy which tha 
management of public-houses is contiolled. The princi- 
ple of those Acts was staterl by Cave, J., in the last- 
•named case, as follows — 

Licenses to l.eoi) ale-housus nre only ernnted to persons of (;ooil 
personal cliiiVActcr ; And it is ob> lou'i Mint the ol}ici.t of ho restrict, 
mg the grant of licensee would be defeated it the licensed person 
could, by doleg'itmg the control nnd inanAgement of the house to 
another porHon who was nltogetbuc unfit to keep it, free himself 
fioin respoiisibilit) for the iii.xnncr in which the house *was con* 
•ducted. 


Accordingly, wlieie an Act imposed a penaltj' on any 
licen=!ed person wlio ” supplies any liquor to a constable 
•oTr dwiy withmtl aulVimtty Iioiw svr'p&t^ot ofticer,” ihc 
defendant, who was a licensed person, was convicted on 
prool th'it his soivaut had supplied liquor in violation of 
the clause. Archibald, J., relied on the absence of the 
word “ knowingly,” which was contained in the previous 
•clause ; JHackburn and Pimtn, JJ., on the principle that 
•otherwise the Act would lie rendered futile . — Mullins v. 
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Collins, L. R. 9 Q. B., 292; Comniissioners of Police v. 
Cartman [18961, 1 Q.B.,655i Coppen v. ^iooic [1898], 
2 Q. B., 306.' The woids “suffei-" ot “permit" 
are Construed as implying peisonal knowledge. In 
reference to clanses containing such words, it has been 
held that where the householder is piesent, exercising 
personal contiol over the pieniise.s, he is not liable for 
acts which take place tv itbout Ins knowledge oi conni- 
vance, even though they aie known to a servant, upon 
whom no duty is cast in consequence of such knowledge. 
Emerij v. NoUvth [1903] 2K.B., 264. If, however, he 
places another peison in complete chaige of the piemi- 
ses, or any part of them, then he substitutes that person 
for himself, he accepts liability for his acts, and the 
knowledge of that person is his knowledge, and he is re- 
sponsible as if he liad sulteied ot petmitted whatever his 
delegate sufFeis m peiniits Accoidingly, it was held 
that the landloid, who was buMly engaged in another 
part of the house, could not be convicted for “ suffering 
gaming on licensed picmises ” when it took place with- 
out his knowledge in another looro, although a waiter 
occasionally enteied the icoin to supply drink to the 
personswhowerc gaming — So/wmef v Sari, 12 Q.B.D., 
360, On the other hand, where the gambling took place 
in a skittle alley attached to the pieiuises, which was 
placed in entire charge oi a scivant who managed it and 
attended upon those who fiequented it, and the gambling 
took place with his knowledge and assent, the landlord 
was held liable, though he did not know of it, and had' 
instiucted the manager to prevent it — Bond v. Evans 21 
Q.B.D., 249 ; following iZed^rttc V. Haijnesl Q.B.D. 8&» 
where the landlord went to bed leaving the hall-porter 
in charge 

A cQTporatiov aggtegate can only' act thiough its ser- 
vants or agents and u is only thiough the acts and defaults 
of such persons that it can he made criminally liable. A 
corporation aggregate may be made liable in its corpo- 
late capacity feu a crime, for the punishment of which 
a fine may be awarded, if the corporation fails to perform 
a duty imposed by Common Law', Charter or Statute, 
or commits by its servants or agents, acting in the course- 
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of their employment, an offence which does not involve 
criminal intent. — Hahbun/IX | 503, p 235. 

Sections 154 and 155 of the Penal Code impose a 
penalty upon the owner of land in coutam cases wheie a 
breach ot duty is committed by his agent or manager. 
In these cases the owner or occnpiei of the land may be 
convicted, though he may be in entiie ignorance of 
the acts ol intentions of his agent or manager. 28 C. 
504 . 
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CHAPTEU II. 

THE APPLICABILITY OF THE CODE TO 
OFFENCES WITHIN AND BEYOND 
BRITISH INDIA. 

A. To odences within British India. 13. 

B. To offences outside Biitish India. •'1” 13 — 20. 

(i) to offences committed within Terntoiial Waters.*'*' 14—16. 

(u) to offences uomiuiUed m Cantonments and Civil Stations 
situated in and Baiiirajs luaniug through Xative States. 
»'». 17-19. 

(la) to offences coiuiQittcd m Native States *"* 20— 22. 

(it) to offences tommitted in Independent Focciga States, 
23-24 

(vi to offences on the High Sca«. * * 25 — 29 

C. E.vtradition. 30—33. 

A-^ To offences withtn BntUh India. 

12. Application of Pena! Code to British India.— ' 

So fnr fts India and the persons lesidcnL therein are 
conceinod, the primary mtent.on of the Legislature 
is to substitute the Code foi the criminal law ^■.hich 
previously existed That law, howeter, is not repealed, 
except by implication, and in cases to which the provi- 
sions of this Code appK' The fianie of these clauses is 
thus explained by the Couimissioneis in their Second 
Report, 1847. §§ 530— .538. 

“Wt-do not odvisc the gpiietal repent of the I'en.vl !xw3 nov? 
existing ’n the temtowes for which <re ham recommended the 
ennetment of the Code. '.Vc think it will be more expedient to 
provide only that no man shall bp (tied or punished (except bj 
u Court-JIartial) for any act» which constitute any offence defined 
in the Code, otherwise than according to its provisions. It is 
possible that a few actions which arc pamshable bj some existing 
Ikw , wmt whicli the Legislature would not dcvire to exempt, may 
hove teen omitted from the Code, And, in addit.on to this con- 
sideration, it appears tons that nctionsTvhich have been made 
penal on ejiecial tempor.arj grounds, ought not to be included in 
a general I’ennl Code intended to take its place amongst the per- 
manent institutions of the country,” 
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The object is c ' ’ ~* 

■within the tern 
Every person of 

India IS subject to the Code— De Jager v. Ait.-Gon. of 
Natal, [1907] A. C. 326 at 328; 25 A. 31. Protection 
and allegiance aie co*extenaive — 1? v Lopez D. &B. 525 
=7 Cox, 431 =27 L. J. M. C., 48=4 Jur. N. S., 98. It. v. 
Anderson, L. R. I. C. C. R. 161 ; B. v Esop, 7 C. & P. 
456 ; 2 M. H. C. R. 444. The only exception totheuni- 
versalitv uf the Code, as legards places in British India, 
IS that intioduced by the Scheduled Dist) icts Act, XIV of 
1874 As legaids peisons, theie are ceitam Statutory 
exceptions m favour of the Governor-General, Presi- 
dency Goveinois, etc , for which see Chapter III. Other 
well-known exceptions recognised by International Law, 
such as. the sovereign, foreign sovereigns, ambassadors 
and then suite, public ships, alien enemies, foreign armies, 
etc., are not of sufficient piaclical imrortance to be dealt 
with here. Foimerly an abetment m British India of 
an offence outside, was not punishable under the code. 
7B.H.C.R, Cr. Ca.89atll8; 19 B. 105. But gradu- 
ally e.xceptions ueie intioduced until finally by § 108-A, 
it was made of geneial application to abetment of 

• all offences But a foicigner who by actsdone out of Bii- 
tish India, abets the Commission of an offence in British 
India 1 ^ not luiblo to he punished under this Code hy 
Bntisli Indian Courts, 10 B. H. C. R., 356, even if he 

• afterw.auls be in British India, 1878, P. R. (Cr). 20. 

IJ — To offences outside British India. 

13. Nature of extra'lerritorial application. — With 
regaid to offences cominuttjd beyond those terntoiies, the 

• Code is less clear. S.. 11 enacts that where a person might, 
by virtue of any Act of the Iiniwrial Legislative Council, 
be tried in British India for an offence committed 

•out of Bvitish India, he is to be dealt with according 
to this Code. S. 4 contains u similar piovision as to 
Native Indian subjects of His Majesty who commit 
■offences m any place without and beyond Biitish India 
and as to British subjects, and servants of the King, 
(whether British subjects or not), who commit offences 
•witliin the dominions of any Native Prince or Chief 
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in India. But neither of these sections covers an 
equally important class of cases, that, namely, of persons 
\vho are not servants of the King, and who are triable 
in Butish India, not bv virtueofanr Act of the Viceroy's 
Legislative Council, but under Acts of Parliament. 
These will be governed by the law contemplated by the 
Act of Parliament wnich gives ]uiisdiclion over them 
in India 

Fuither it must be lemeiiibeied that ihe Indian courts 
are essentially courts of local juvisdiction, and have no 
power to try any person for a crime committed out of India, 
unless it be by some special piovision aiithoiizing them 
to do so When such a cnme has been committed, and 
the offender is within Indian 3 urisdiction, it is necessary 
to enquu'e <a) what couits can take cognizance of the 
otfence , (6) what persons aie triable by tho'ie courts ; and 
(£} what law is to be applied to ascertain the offence, and 
to deteimmo its penalty Wheie it is doubthil whether 
the offence is committed m British or Foieign territory, 
the question of juiisdict.on cannot he fully deteimined 
unless the Magistrate pioceeds with the investigation 
and stales what in his opinion is prosed by the evidence 
9 W. R,(Cr.) 29, Again, different considerations apply 
according as the offence has been committed on land or 
on sea. As regards offences comouited by servants of the 
King and by European British subjects within the allied 
Native States, and by native Indian subjects anywhere, 
the Code applies. (§-11 P. C and § 188 Cr. P. G.) 
The same lule would apply to all offences committed on 
board a ship which could piopcily be considered as being, 
at the time the offence was committed, within the limits 
of an Indian distiict, by 10 . 1 x 00 of its being within a port, 
liarboui, ijver-inouth or a land locked b.ay. Perry’s Orient 
Ca. 577 ; 11 Bom. L.R. 211. {Hee^‘27 } It will bs obser- 
ved iliat the stat 12 A 13 Yiet , c. DO, § 1 and the 
Merchant Shipping Act 1894, §§ 030, 087, all assume 
(hat the Indian courts would have junsdiction, apart 
from those statutes, over offences committed on a ship 
whicli was l^’ing in the inland natois of British India. 
Such jvuisdiction would, of course, be exercised accord- 
ing to the law of the country in which the .ship was- 
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found (see • lo> The only ditlicult) aiises in legaid to 
offences cognizable by vntue of the Adinualty juiisdiction 
extended by btatute, oi by the sjiecial piovisions contain- 
ed m the senes of ilcithant Shipping Acts. This 
question lequiies to be examined with some closeness, 
as the decision in 14 E. 227 has cut the knot in a manner 
which stems to be mine summary than satisiactoiy. 

(i) Offences committed icitUia Tei ! ito! lal Waters 

14 Exact nature of the jurisdiction over the Terri- 
torial Waters. — Although no English country, and 
therefore no Indi.in district, extends on the seashore be- 
yond low-water maik, a usage has spuing up in modern 
times of attubuting foi some piu poses a quasutcuitoiial 
lurisdiciion to eveiy nation o\ei the waters boidenng on 
its coast, to a distance which is now gcneially spolcen of 
as extending to a cannon shot, oi one mautime league 
fiom the shore. A well-known mteinalional lecognition 
of this doctrine is the rule w'hich pioliibits acts ot hosti- 
lity to be earned on by one helhgevent against another 
withm three miles fioin a neutral shore, and winch 
lequiros that prizes c.tptuicd within that distance slunild 
bo giscn up. The origin, extent, and application of tins 
marine jurisdiction were discussed exhaustively, especial- 
ly by Cockbinn, C. J . ni the gi-eat case of It, v. Keijn. 
2 Ex. D., 63. There The Franconia, a Geiman vessel, 

1 rr-T n. .... .r> . . • . ^ tllrCO 

: caused 

under 

< uount- 

ed to manslaughter. The captain of The I'ianco}iia, a 
German, was tiied for the offence under the Admiialty 
jurisdiction in the Central Criminal Couit, and was 
convicted by the jury, the question of juiisdiction being 
leserxed. The case was twice argued; on the second 
time before fourteen judges, of whom eight held that the 
con\iction was bad, and six that it was good. The 
minority considered that within three miles fiom shoie 
the sea was actually English tciritoiy, ovci which the 
Admiialty jurisdiction extended to foieigners as well as 
Ihituh subject^. The majority held that the comity of 



‘28 TEKRironiAL WATERS JDBISDICTIOK ACT. [CH. 11, 


nations recognized certain undefined rights over such 
portion of the sea That those rights did not amount 
to absolute ownership, so as to give the courts of the 
countrj- jurisdiction, de jure H de facto^ over foreigners 
for liieaches of English law, but that the)' did authorize 
legislation which iQiyht cieate such a jurisdiction, if 
Parhainent thought fit The result of this decision was 
the passing of T/ie TcmVoi/rtf Watetf. Jurisdiction Act, 
1878 (41 it 4‘2 Viet , c 73i 

It provides by § 2 that “an offence committed by a person, 
■whether ho is or is not a subject of Her Sfajesty, oa the open se.i 
within the territorial nateis of Her Jfajesty’s dominions, is an 
■offence nithin the jurisdiction of the Admiral, although it may 
have been committed on boird, oi by means of, a foreign ship, 
and the person who committed such oflenee may he arrested, 
tried, and punished accordiogh " 

Proceedings in India for the trial of anj person who is not a ■ 
sahject of His Majesty, and who is charged with any such offence 
as is declared b} this Act to be witbiu the jurisdiction of the 
Admiral, shall not be instituted in India except with the leate of 
the Oovernot'Oeneraj or Governor of any presidency, and on his 
vertiScate that It is evjiedient that such iiioceedings should be 
instituted (S 31. 

The jurisdiction of the Ailmirai lo the above sections includes 
all Admiralty junsvlictson described .vs such in any Act of Parlia* 
ment refcniug to India And for the purpose of arresting a 
person charged with an offence tiiuble under this Act, the terti- 
norlal waters adjacent to anv part of Indn are to be deemed 
w-ithia the jurisdiction of aov judge, uiagutrutc, or other ofBcer 
who IS authorized to issue wariaiita fov aciesting, oi to arrest 
persons charged with committing offences vvvthin hts lurisdiction 
<§ ’!). 

For the purposes of this Act, the oi«u sea within the territorial 
waters of Uis Afajesty’s domioioos iq to include any part of the 
-open sea within one manno league of the coast measured from 
low-water ruarh. But the offences triable by virtue of this Act 
arc limited to acts, ncglccl*. or defaults such as would, if com- 
mitted within the body of a county in England, be punishable on 
indictment according to the law of England for the time being 
in force (§ 7) 

It was suggested by Holloway, J . mi?, v Irvine, 
1st Mad. Scss , 1807, that the Penal Codeoperated to the 
<listanco of three miles under § 1, which directs that it 
should extend throughout the whole of the territories 
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vested m His Majesty This view was based on the 
principle loosely laid downm hooks on International Law, 
that teiritonal jurisdiction extended so far. Since the 
discussion in i? v Ko/n a distinction must be drawn 
between tenitoiial jurisdiction and jurisdiction over terri- 
toiy Juiisdiction under a local statute does not operate 
three miles fi oiu shoie on the giound that the territory 
of the State extends so tai , but cveiy State has, for its 
own protection, a nght to pass laws fot certain purposes 
which will be lecognized by other nations, and of course 
acted on by its own tiibunals See 2 Ex. D. 63 at pp. 
9a, 138 & 208. CocKbum, C J , savs at p. 20G : 

Then how btands the in&tter ns to usage '> When the matter h 
looked into, thu only usage found to exist la such as is coQuected 
with n\\ mation, or with revenue, local fisheries, or neutrality, 
and it lb to these alone (hat the usage relied on is coufineiL 
Usage, nh to the application of the genervi law of the local State 
to foreigner', on the littoral sea, there is uctmlh none No nation 
b.i8 arrogated to itbcif the right of excluding foreign vessels from 
the use of its external littoral waters for the purpose of na\iga> 
tion, 01 has nssumed the powei of making foreigners in foreign 
ships passing through these waters subjeLl to its law, otherwise 
th'in in respect of the matters to which I Lave just referred Nor 
have the tiibunals of any nat.on held foreigners in these avaters 
amenable generally to the local ciiminal law in respect of offences. 
It 18 for the first time in the annals of lunsprudencs that a court 
of justice IS now called upon to apply the criminal law of the 
Gountrj to such a ease as the present.” 

Theie is no doubt that the Legislatures of India or 
the colonies have, within the limits imposed upon them 
at their creation, the powci to bind persons domiciled 
aaithm then jurisdiction up to thiee miles, and even 
foreignois to the extent lecognized by International Laav,. 
In Ilulct V. The Queen, L, R., 1 P. C., 198, the Judicial 
Committee lield that the customs ordinances of Sierra 
Leone bound foreigneison a foreign ship wuthiu the terri- 
tonal wateis. In 1851, Sir J, Harding, the Queen’s 
advocate, advised that foreigners might lawfully be pre- 
aonted from a\ hale and seal fishing within three miles, 
of The Falkland Islands. In 1855, the same officer, 
and Sir A. Cockhurn and Sir K. Bethell, Attorney 
and Solicitor-General, advisetl similarly as to the 
\alidity of tlie legislation of liritish Antir/ua. For- 
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sytli, 24. 'Where express legislation created, or applied 
to offences within the teintorial waters, I suppose no 
reference to the Governor-General or Governor would 
be necessary under r/ie TerrUoiial Watera /itrisdic^ibn 
Act. It would certainlv be necessaiy, if it was ’desiied 
to puni'^h a foreignei* on a ioieign ship for anything 
contrary to the Penal Code If an Englishman in an 
English ship lay within these wateis, he would be 
punishable tor any offences committed on that ship 
under the Acts aheady discussed, and could only be 
punished by Englibh Law Suppose, foi instance, 
that an English vessel on its way from Liver- 
pool to Calcutta lay a njdi* off the shore at Bimlipataui 
to dii’chaige cargo, and that a passengei on board tlien 
and theie committed an act ot adultery; I imagine it 
would baldly be contended that he could be tiied for it 
in India. But it might be very diffeient if the offender 
was a peisoa who, being domiciled or resident in India, 
and thereby personally subject it' the Penal Code, went 
Irom shoie to the sessel, committed the act there, and 
then rotmned In 8 B. H. C. Cr. Ca. 63 al p. 67, it 
was held that the removal ol fishing stakes fixed in the 
sea y\ithin three miles of tlie shoo* was an offence under 
|§ 4"J'> and 4 i7 of tliK Code, and punishable m India 
under id and Vict . c The decision w.is based on 
the view that the toriitoue-* »f India extended to three 
miles fioin tlic shou'. and theiefore that the Penal Code 
applied undei H I and ’2 This seems not to be welt 
founded The deci'sion )ts<*lf is probably maintainable 
on the ground that the del«>ndaDt wa's subject to the 
Penal Code by domicile, and did not escape from it till 
beyond three imies fioiij shoie At the date of the deci- 
sion tile Act XXI of 1N75) Jiad not become law. 

15. Extent of Jurisdiction over Merchant Ships en- 
tering Territorial waters. — The rule that a merchant 
ship on the high seas is floating territory of its own 
nation, is qualified when itenteisanv foreign river or har- 
bour which IS completely a part of that foreign territory. 
In such a case, while the nation.iI jurisdiction remain*’, 
the territorial jurisdiction attaches to the ship and all on 
board of it, to a very large extent exactly as it would toa 
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merchant or seaman who landed foi trade or an}’ other 
purpose — Pet Marshall, C. J., The Exchange v. Me- 
Faddon, 7 Cranch, 116 at p. 144. Accordingly, in 
Cutuiingham'^ cdAe. Bell C. C. 72 = 28 L. J. M. C., 
50, Anjeucans on board an American ship m the 
Biistoi Channel were convicted of wounding one of the 
crew of the ves-^el, and this offence was tiied in 
Glanvngauilmc, as having been committed in the body 
of the county (see ^ 27^ Tlie French jurisprudence, 
however, iecogtuze'» a distinction between the offen- 
ces committed on the ship, which only affect its inter- 
nal discipline or the peisons onboard, and offences com- 
mitted by a sti anger on one of the crew, or vice veisa 
in such a mannei as to disturb the peace and good 
order of the poit. As to the former, they decline juris- 
diction. cithei taking no notice of the matter, or hand- 
ing ovei the offender to his own Consul In the latter 
case they deal with the oflender tliomselves. Wheio 
their own meccliant vessels are in a foreign port they 
recognize the juusdiction of its tribunals, while autho- 
rizing their consular authorities to deal with the case, if 
the matter is not taken out of their hands. 1 PhilL Int, 
L., 374-713, pel liovil.C J..L. R. I. C. C., 163. Even in 
England the couitswill not necessarily enfoice statutory 
obligations upon foreign ships It will be n question 
upon the construction of each statute, whether it was 
intended that the duties and penalties created by it should 
attach to foreigners, even within territorial waters. 
TheEchpse, 31 L, J. Adm.,201 = 15 Moo. P. C., 262= 
8 Jur. N. S. 315=6 L. T.6=10 W. R. 431 ; The L^i-i 
B. & L. 19=32 L. J. Adm. 58=9 Jur. N. S. 208=5^^ 
Adm.40; Gencial Iron Screic-GoUier Co. v. Schnrir.'ir> j 
J. & H., 180=29 L. J. Ch., 879. 

16. Foreign Public Ships are exempt frors 
operatioa of the Code. — Ships which are the pc - - v 
perty of the State, whether they .are intended 
for peaceful purpo«ios, such as mail stcaincir, rtia- - 
•different footing from merchant ships when l\‘rr * 

foreign jurisdiction. By international 
deference to the soi'creign by whom they s -V* 
sioned, they retain their territorial 
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harboul of another State, and remain as mucli exempt 
from local jurisdiction as when they were on the high 
seas. This e.xemption does not arise from any predomi-- 
tiant light in the soveteign to whom the ship belongs, 
but from a concession made by the sovereign whose 
dominions are visited and lests on the same principle of 
international courtesy which accorded a similai conces- 
sion in favour of(a) foreign .sovereigns. — Mighell v. Sultan 
of Joho)e L, R, [1894] 1 Q. B,, 149 ; Staihavi v. the Gath- 
icarof Baroda [1912] P. D. 92 and (i) diplomatic Agents 
Musunis Bey v Gadhan L. R. (1894J 2 Q, B. 352. The- 
concession is implied from the permission to enter the- 
poit, and may for sufficient cause be lecalled or refused 
by anticipation — The Exchange v. McFaddon 7 Cranch, 
116 ; The Parliament Beige 5 P. D., 197=42 L. T. 273= 
28 W. R. 642. The mimimity extends -not only to- 
the ship Itself, but to »ts officers and crew and all 
persons who have entered the domestic wateis under its 
protection, and to its boats, tenders, and other appurten- 
ances. It does not extend to ofiences committed on 
shore, though the commandei of any such vessel is enti- 
tled to be infoimecl of the cause for which any person 
under bis aulhoritj has been arrested — 1 Pliill. Int.L-,. 
3G9. The commission of a foieign ship of war is sufii- 
cient to establish its ch-aiactei, and cannot be questioned. 

A Fiench schooner, commissioned as a ship of war by the 
Ewperor Napoleon, entered an American Port, where it 
was claimed by an Ameiican citizen. He contended that, 
it had been his pioperty, that it was wrongfully seized by 
the French for alleged breach of neutiality, and that it. 
had nevei been lawfully condemned. It nas held by 
Marshall, C J , that no court could look beyond the com- 
mission, and that the evidence offered was inadmissible. 
—The Exchange v. Me Faddon 7 Crunch., 116, folluiccd 
hj Stonj, J., in The Saniissima Trinidad 7 Wheaton 
335. How far this excuipiion extends to persons other 
than those who accompanied the ship on its arrival in port 
rests rather on reasoning than on decision. If persons 
Bub]ec\ to the home jun^iction wont on hoard the vessel^. 
ani( tlmre coramittocl a crime, it would certainly be the 
dutj^ of 'pie commander tosuirender them, and if he did 
so, the p'ower to punish them would not be affected by" 
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the locality of the offence 2 Steph. Cnm. L., 48 — 52. 
In the United States it is considered that a writ of habeas 
corpus might be laivfully awaided to bung up a subject 
illegally detained on board a foreign ship of war in 
American wateis Sii Kobert Philhmoie thinks that 
the same doctrine would piobably be held by the 
courts ot Great Britain IPhill Int. L , 372 Sir James 
Stephen discusses the right of fugitive criminals to seek 
asylum on board a ship ot wai, and decides against it, 
in conformity with the opinion of the Fiench jurist, M. 
Ortolan 2 Steph Cnm L , pp 52 — 54. This is in ac- 
cordance with International Law as legards the analogous 
case of an ambassador’s residence Attempts to afford 
such an asylum to subjects accused of high treason, who 
sought a lefuge m the lesidence of the English Ambas- 
sador, were forcibly resisted by Spam m 172G, and bv 
Sweden in 1747, and m each case the remonstiances 
of Great Britain were icjected, and, in Sir Robert 
Phillimore’s opinion, lightly 2 Phtll, Int L., 212. 
The practice of Great Britain m allowing fugitive 
slaves to seek lefuge on her ships of war is stated 
in two circulars of tiie yeai 1875 .4mi. Peg. of 1875, 

pp. 224 — 22G. They came substantially to this, that 
ships lying in foreign waters should not admit fugitive 
slaves unless their lives were in dangei , or harbour them 
longer than such danger continued, except m places 
where slavery was by treaty with Great Britain rendered 
illegal. These circulars caused considerable outcry, 
which led to the appointment, m 1870, of a Itoyal Com- 
mission to investigate the subject. The reports of the 
Coramissioneis conceded that there was no legal right to 
receive a slave, merely because he wished to escape from 
slavery, and to pi-otect him against the rights of a master 
legally existing at the place from which he escaped. On 
the other hand, they iccognized a right higher than 
technical law to afford such protection in special cases 
where it was demanded in the interests of humanity. 

'1 Steph. Cr L ,p 43 — JiS; Ann. Peg. 187G [01]. 
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harbour of another State, and remain as much exempt 
from local jurisdiction as when they were on the high 
seas. This exemption does not arise from any predomi- 
nant right in the sovereign to whom the ship belongs, 
but from a concession made by the sovereign whose 
dominions are visited and rests on the same principle of 
international courtesy which accorded a similar conces- 
sion in favour of(fl) foreign sovereigns. — Miffhcllv. Snlian 
ofjohoie L. R- (1894] 1 Q. B., 149 j Siaiha/n v. f/ie Gail- 
icarof Baioda [1912] P. D. 92 and (Z*) diplomatic Agents 
MmiinisBey v. Gndban l 1 R. |1894] 2 Q. B. 352. The 
concession is implied from (he permission to enter the- 
poit, and may for sufficient cause be lecalled or refused 
by anticipation. — TAe Escltangc v. McFaddon 7 Cranch, 
116 1 The Parliament Beige 5P. D., 197=42 h. T. 273= 
28 W. R. 642. The immunity extends not only to- 
the ship itself, but to its officeis and crew and all 
persons who have entered the domestic waters under its 
protection, and to its boats, tenders, and other appurten- 
ances It does not extend to offences committed on 
shoie, though the commander of any such vessel is enti- 
tled to be informed of the cause for which any person 
undei his authority has been arrested— 1 Phill. Int.L.,. 
809. The commission of a foieign ship of war is suffi- 
cient to establish us charactei, and cannot be questioned. 

A French schooner, commissioned as a ship of war by the 
Fmpeior Napoleon, entered an Amerjcan Poit, where it. 
was claimed by an American citizen. Ho contended that 
it had been his property, that it was wrongfully seized by 
the French for alleged breach of neutrality, and that it- 
had never been lawfully condemned. It was held by 
Marshall, C J , that no comt could look beyond the com- 
mission, and that the evidence offered was inadmissible. 
— The Exchange v. Me Faddon 7 Cranch., 116, folloiced 
hij Story, J., in The Santhsima Trinidad 7 Wheaton 
335. How far this exemption extends to persons other 
(ban those who accompanied the ship onitsarn'valin port 
rests rather on reasoning than on decision. If persons 
subject to tlie home jurisdiction went on board the vessel^ 
and there committed a crime, it would certainly be the 
dutj* of ahe commander tosurrender them, and if lie did 
BO, the power to punish them would not be affected by' 
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the locality of the offence 2 Steph. Crim. L., 48 — 52. 
In the United States it is considered that a wnt of habeas 
corpus might be lawfully awarded to bring up a subject 
illegally detained on board a foreign ship of war in 
American waters Sn llobert Phillimore thinks that 
the same doctrine would piobably be held by the 
courts of Great liutain 1 PhiU. Int L , 372 Sir James 
Stephen discusses the light of fugitive criminals to seek 
asylum on board a ship ol war, and decides against it, 
m confoimity with the opinion of the French jiiiist, M. 
Ortolan 2 Steph Crim. L , pp. 52 — 54 This is m ac- 
cordance with International Law as regards the analogous 
case of an ambassadoi's residence Attempts to afford 
such an asylum to subjects accused of high treason, who 
sought a lefuge m the lesidence of the English Ambas- 
sador, A\Bre forcibly resisted by Spam m 1726, and by 
Sweden in 1747, and m each case the icmonstrances 
of Great Britain were lejected, and, in Sir Bobeit 
Phillimore’s opinion, rightly. 2 Phill, Int L., 212. 
The practice of Gieat Britain in allowing fugitive 
slaves to seek lefuge on her ships of war is stated 
in two circulars of the yeai 1875 Beg. of 1875, 

pp. 224 — 226 Tliey came substantially to this, that 

ships lying in foreign wateis should not admit fugitive 
slaves unless their lives were indangei, or harbour them 
longer than such danger continued, except m places 
where slavery was by treaty with Great Biitain rendered 
illegal. These circulars caused considerable outcry, 
which led to the appointment, in 187G, of a Royal Com- 
mission to investigate the subject. The lepoits of the 
Commissioneis conceded that there was no legal nght to 
receive a slave, merely because he wished to escape from 
slavery, and to piotect him against the rights of a master 
legally existing at the place from which he escaped. On 
the other hand, they iccognized a right higher than 
technical law to afford such protection in special cases 
where it was demanded m the interests of humanity. 

2 S/cp/i. Cl. L., p. 43— 58; Ann.Iteg. 1876 [91]. 
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{it) O^ffences Committed in Cantonments and Civil 
Stations situated in or on Haihcays running 
through Native States. 

17. Code applies to Offences in British Canton" 
meats in Native Stales. — In this case the claim to exclu- 
sive ]unsdiction arises out of local conditions, and ex- 
tends to aJJ persons whatever who are found within 
the localities affected by those conditions. Jlbert (2nd 
'Ed ) 39d — 390 As re;jaids Cantonments, it has to be 

observed that m the treaties entered into with Native 
States m the eailier part of the last centniy, it 
is remarkable how strenuouslv they stipulate for ab- 
solute and even despotic authority within their own 
limits, and especially that the Butisb jurisdiction shall 
not be intioduced Oodeypore. H Aitch., 20; JcypoTt 
96; Jod/ipitr. 145; liundi, 214; Kotak, 322; Sniff" 
hia, 4 Aitch. 30. Holkai, 170. Kutch, 7 Aitch, 19 
But in the early days of the Bast India Company it 
was one ot many powers which were constantly at war, 
and its alliance and aid were \ery valuable The pre- 
sence of its disciplined tioops was eagerly sought, and 
forts, or tracts of ground on which foils could be built, 
were offered on a tenure which was to continue at least 
as long as .t was required lor that purpose. The troops 
necessanly brought with them their own sovereignty 
and their own laws which excluded all other authority 
within the limits of the Cantonment. It attracted Civi- 
lians, European or Native, who settled there for trade 
and protection In the case of more important States 
it was the home of the Resident, who again earned with 
him the same elements of sovereignty and immunity. It 
is Singular how barren the records are of any reference 
to the imperxiim in impcrw W’hich was thus growing up 
within the Native State in the Biitish Cantonment. The 
only reference one can find to the subject in the twelve 
volumes of Aitchison s Treaties and Sunnnds is in regard 
to Mysore. It is laid down b^' Art. 9 of the Instrument 
of Trans/!}^, S Aitch., 479. 
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That the llahaiaja of Mysore shall not object to the maiQte- 
aiance or establishment of British O.vntonnients m the said 
territories, \vhene\ei and wheiever the Governor General in 
Council inaj consider such Cantonment necessary. He shall 
grant free of all charge, such land as may be required for 
such Cantonments, and shall renounce all jurisdiction « ithin the 
land so granted 

In pursuance of this agieemeut the Maharaja assigned 
ihe Ciiil and Military Station of Bangaloic to the 
British Government, and renounced all jurisdiction with- 
in its hunts. 12 M. 39. The preamble to the oidev in 
'Council issued in June 1002 under the Foieign Juris- 
diction Act, 1800, recites that by tieaty, giant, usage, 
.sufferance, and othei lawful means, His Majesty the 
King has powei and juiisdiction eseicised on his behalf 
by the Goveinov-Gencral of India in Council m India and 
m certain teriitoties adjacent thereto. But except m 
Mysore theie «oeins to he no giant oi capitulation on 
the subject, and tlie jurisdiction in Military Cantonments 
must therefoie lest on an implied assent evidenced by 
usage As Dr Lushmgton obseivcd in TAe /vncoiim 33 
L. J. Adm., 11=2 Moo, P, C. (N. S.), 181=7 L. T. 164 
=12 W. R. 90 (P. C.) 

It i<i tiue bev 011(1 .vll doubt th.it as a luittcr of light no State 
can claim juiisdiction of any kind within the tciiiton.il hmits of 
another iiidcpoiidcnt State It aho true that between two 
Chiistian States all claims foi luiisdiction of uny kind, or exemp- 
tion from juii»diction roust be founded on tieatv , oi engageii’enls 
-of similar v.vliditv Any mode of pioof by whuh it is shown that 
a privilege is conceded is, according to the prinuiplev of natural 
jusUte, suflicieiit for the pmpose The formality of a treaty is 
the best proof of the consent or acquiesoeuce of parties, but it is 
not the only proof, nor does it exclude othei proofs, especially 
in tiansuctioii'i with Onenlul States Consent may bo expressed 
in V inous ways by const mt usage, t>eriaitted or acqu'esced m 
by the iiuthorities uf the btato , active assent, or silent acquies- 
cence wheio there must be full knowledge 

It must, however, bciememheied that, as against the 
Native State, the juiisdiction is founded upon, and limi- 
ted b\, its assent, express or implied, and is not derived 
from eithei the Indian or Imperial Foreign Jurisdiction 
Acts, which stall with the assumption that it already 
•exists 24 I. A., 137 at 145=25 C. 20 at 31, imt * 19 
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18. Code extends to Civil Stations in Native- 
States. — The case for exclusive juiisdiction within civil 
stations, which foi various purposes have been estab- 
lished in Native States, is obviously weaker. When 
the State of Jlajh-ot granted a site of 385 acres in 1863 
to the Bombay Government for a civil station, the 
agieement laid down the following rules.— 

“It ia to be understood by both parties that the estAbUfihment 
of this Civil Station in the vicinitv of Rajkot is not m any way 
to affect tbe civil jurisdiction of the Rajkot State, nml that the 
inhabitants of Rajkot who tuiy iite m the Civil Station, or 
possess property in it, are not to be therebj entitled to assistance 
from the Bntitih autbor>tiL-9 in c.«aes lu which the c.vuse of action 
has arisen in the Rijkot territory. In the same manner tho 
criminal jurisdiction of tue Rajkot State is not m any way to he 
prejudiced or curtmled b> the establishment of the Civil Station; 
but that State is to coDtiouo to enjoj the same privilege of civj] 
and criminal jurudiction that nuw be continued to ether tributary 
States of equal tank and position No person shall be enticed 
into the st.Uion, but once permaaenti} residing there will cease 
to be subjects to the Rajkot Durbar. Such residence will not 
give nay claim to the protection of the .Agency regarding landed 
and other property withm the jurisdiction of the Rajkot Durbar. 
Claitae regard.og robberies occuriing wiihio the stiition limits 
shall be disposed of uccordmg to the general custom of the 
country. *’ 6 ]//M, 232, |//% B, & iC. Id, 

This agreeuieDt is very inarfcifiej.al, and is of course 
only inipoitant as evidencing what, in the mind of the- 
Pohtical Agent, were the usual incidents of such an 
eiiclcve in Native teintoi}' The idea seems to have 
been that it became British soil, uhich ceased to be 
within the llajkot jurisdiction, and lesidence in which 
would change the allegiance of a native of the country. 
All of its provisions an* diiccted to guard against any 
overllow of the new jurisdiction to places, persons, or 
causes of action heyond the boundary. When, however, 
grants of land for Civjl Stations were made by the State 
of IVndtcnn in and by Oondnl m 18BG, e.xpress 

provisions were inserted that inhabitants of the Native 
State, who reside oi hve m the now station, ore not to he 
entitled thereby to any protection or assistance from 
the British Government. This negatives the idea that 
such residence caused any change of allegiance. It was- 
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probably also intended to emphasize the declaration 
■which preceded it, which provided tliat whereas all civil 
and criminal jurisdiction in respect of all causes of action 
•that may aiise, or of all crimes committed within the 
limits of the land assigned, should vest m the British 
Government, the jurisdiction as to causes of action or 
•offences outside those limits should remain with the 
State. 0 Aitch , 285, 279. 

19. Code extends to some extent to British Railways 
running through Native States. — In the progress of rail- 
way extension, it frequently liappens, paiticalarly in the 
north-west o! India, that a British railway passes through 
■s. Native State. In such cases an agreement is generally 
made by which the State cedes the land in perpetuity to 
the British Government with full civil and ciunmal juiis- 
diction Sindhta, 4 Aitch, 95; B/iopa?, , 2G8, 271 ; 
A'lou'rtii, 295 , Sawi^/iar, 5 .litc/i , 109 : Taiaon, ib , 
213, Pahia,ib, 214; Alipnra, ib , 221. Garcmh, 2-d4 ; 
Kathiaicar, 0 Aitch, 237, Junagaih, ib , 380; BhaU' 
ixagar, th , 240 ; Gondal, tb , 240 , A/oin, ih , 273, 277 , 
Khairaja, 8 Aitch, 049 ; Nandgaon, tb , 552, Some- 
times the grant is stated to be with full sovereignty, Dhar , 

4 Aitch.. 431 , Jitabua, tb., 444 , Jobat, tb , 44(5 , Rewa, 

5 Attch , 2G8 , Baroda, May 185G, 0 Aitih , IGH Some- 
times there IS an express resen-ation of its rights of 
Boveieignty , Dewax, 4 Aitch , '21S Baroda, Januaiy, 
1880, G /l7^c/i , IGK, Jnnad.tb, 211, Snuanaijar, ib , 
272 Sometimes the grant is said to be “ of the necessary 
juiisdictional powers foi theefhcient working of the line, 
and for the disposal of the cases arising thereon ” 
Baroda, G Aitch , 109 , Palanpur, ib., 309. In the case 
•of Hnlkar the British Government agrees to give up to 
him all Duibar ollendeis who, having taken refuge with- 
in lailw’ay limits, may be found there ft also states 
that, as a general iiile, it will not object to deliver up 
to him all Durbar subjects who niav have been convict- 
ed and sentenced by Government officials for offences 
•committed within railway limits, 4 .4itr/;. 179 In any 
case tlio Native State ngioes, not only that all residents 
within tlie limits of the railway, whether the subjects of 
the State or of the Bntish Government, shall be con- 
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sidered under the iuiudiction of the Eailn'ay officers and 
of the British Government, but that aU dispntes between 
the officers and servants of the railway, and the subjects 
of the State shall be beaid and settled by the Political 
Agent Hutlam . 4, A tUh , .J70 : Sailann. ih., 373 ; Sfefamoir, 
ib., 377 , Dhnr . i6 . 341 . Ahabti-i, ib.. 444 ',AU liajpore, ib., 
445 . Beronda, a AAch., 192: Sagode, ih., 275 ; ^Jaihar,ih., 
'2S4, Hfhaical, ib.. -294 . 301. Baroda stipulates 

that the authoniifS exeicising the jurisdiction ceded 
as aforesaid will hberalK afford to the servants of the 
Baroda State all reasonable and practicable facilities in 
view to the prevention of crimes, the apprehension of 
cnmmals. the seixore of «t>'den propertv, and in anew 
generally to the miioteoanc*- and promotion of peace 
and order Hi 4it. /i . Jijn. ) 

The exercise ot this jorisdiction oa the nvderab.»d StUe r.ail- 
way (pi'® n^e to a cjs* yf 'ome impo'tan^e irhicb ahiinately 
reached the Privy touav.l. 21 I A , 137=25 C., 20 In that 
ease the railway was c<>Q«(ru<.ced b. lad was the property of, the 
.Niciim, and nocessio'i of the -voil had wer been ruade or asked 
for. In 185“ the Bruish Re».d* at addressed the Nitam’s OoTcni* 
meet asking that full c«ril aod (.rianoal ;artsdtcttOQ o'er the 
raihrvr land might oe c, .ntrd to the British Government, to en- 
able a llagjstrato and iMue ufiitcr receatl,' appointed with the 
Nizam's a-seat. to perfonu their duties, in respect of which, and 
for want of each ;uri»dK'iii>ii. their action was at present irregular. 
He SQiDtued op hjs demand a» fulluws ; " the jansdiction is not 
asramed by the Bmisb Ouieroujc'iS m us own right, hut is con- 
ceded by His Highness of bi» owq free will, far the sate of legal 
and administratise ccn\ea.vnve over an area limited hv the rail- 
way fences, in which the d'ttcuuies that may occat are likely to 
be caused by Enrooeans A y .oddeal of corresjioiidence folbw- 
ed in which the laeztdeot uadoubtediv minimised the object of 
the propesaJ he was making Fmallr.the Nizam's Minister wrote : 
“I beg to st.ite if,« Hi^-hne-s' Gorernmeit is nilling to 

accede to t'le vw>h-s of i.'ie Onemuient regarding the civil and 
criniinai lurisdietion along tn- mie jf raiina%, iis is the case on 
other Imes running tbrongn iad,-p-ade3t 'lUtes.” Upon this a 
notidcafoa was^ js-ued bv tbe 'jovern'j'--«eai.ral onder ' 5 of the 
Act XNI of 18«9. bv which he recitcd the grant of full jurisdic- 
tion by the Nizam to the British Oovemmenl over the railway 
lands, and made s}>ecific arrangement* for eiercising the jarisdve- 
turn. \\ hat happened next wjs this the appellant, a “uUject of the 
Nizam, and a resident of Hyderabad, weut to hinila, and wai 
alleged to have there attem(ftc>i to bribe the Racord-keeper of the 
lodisri lorvign 03ce to disclose to him cert.iia o.'hciaJ infornia- 
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tion relating to the Hyderabid State. He then returned to 
Hyderabad, and a warrant for his arrest was issued by the Dis- 
trict Magistrate at Sinil.\ and transmitted for erecution to the 
Resident, and by virtue of it the appellant was arrested at a sta- 
tion on the Nizam’s Railway. The legality of this arrest was 
the question which came before the Judicial Committee As 
to the effect of the notification, which had been much relied 
on m India, llahhun/, L. C., after pointing out that the railway 
territory had neier become part of British Indu, said. “The 
authority, theiefore, to crecute any criminal process must be 
derned in some way or another from the sovereign of that 
territory, and the only authority relied on here is ihc authority 
given m the correspondence, which constitutes the cession 
by the Nisam of jurisdiction to the British Government It 
is important to observe that the notification upon which 
the learned Judges m India appear to have relied, could itself 
give no such authority Even if in more extensive terms than 
in fact are included in the notification it hiul purported to 
give jiuisdiotiou, as the stream cnti rise no higher than its 
source, that notification can only give authoiitv to the 
extent to winch the soveieign of the territory (the Ni/am) has 
permitted the British Government to mike tliu notification ’’ 
The Lord Chancellor then examined the <.o'’rcvpondeace, and 
concluded as follows . “ If that is the only jurisdiction which is 
given, and there is no evidence of any other jurisdiction whatever 
given b> treaty, or usage, or otherwise, if n tlint the 

^nru<Ui lion rotifcrriit i« <i cmiiiiiul aiuf rtvif jm iitlu timi ‘tiloii’/ the 
line of rdtinnij.as iS the co\e on ollin linf’ tiinninf/ (hrtuitjh 
peiiiliiit Slain' the only question, theiefore, tliat icmuine is, 
whether the act complained of in this case was one which can in 
any sense be regarded as coming within the jurisdiotiou ' along 
the lino of railway ' It is not suggested that the paiticuUi offence 
charged was committed on tho railway, or that it was iii any way 
connected with the administration of the railway What is 
suggested IS that in another pait of India (at Simla) an ullence 
was committed in British territory, and, bctaust, the appellant 
was physically present on a portion of that line of railway over 
which juiisdiction is given for the purpo>c of civil nd criminal 
jurisdiction, he was open to criminal procedure for an offence 
committed elsewhere Their Lordships arc of opinion that there 
IS DO found.itioii for any such claim, and that the arrest was 
illegal” 

Tlie substitution of .in oidt-i in Council under the 
Foreign Jurisdiction Act, ISUO. for tin Act of tin- Indian 
Legislatuie has placed the e\tia-lei i ilou.il juiisdiction 
of the Govei nor-Geneiai m Council on a widei and firm- 
er basis and has leuiovod many of the doubts and 
difiicullies which aiose fiom the limitations on the 
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powers of the Ir\dian Legislature and from the language 
of the Statutes by which those powers were conferred. 
The language of the order is wide enough to include 
every possible source of evtra-territorial authority. The 
powers delegated are both e.vecutive and legislative and 
are saSicwntly extensive to cover aU the extra-territonal 
poweis previously exercised in accordance with Indian 
Act XXi of lfi79 (llheit, 2nd edition, p. 380). 

(Hi) AppUcahility of the Code to offences 
committed within Native States. 

20. The Code applies to certain offences in 
Native States. — 3 and i of this Code and § 1S8 of 
the Cr Pro. Code pro\ide that certain offences com- 
mitted by a limited class of persons withm a Native 
State, shall be inquired into or tried m British India. 
Thus in 9 B. 333 it has been held that the High Court 
of Bombay liad authority, under § 526 of the Cr. Pro. 
Code, to tiansfer for tiiaJ befoic itself a case of defa- 
mation pending befoie the Com t of the Cantonment 
Magistrate of Secunderabad against a Kuiopcan subject. 

5 J ’>■'*, f', }'r. Co'tr, ilfihii’i ihnf ‘'when a natire Indian 
subject of Her .Uii]csty cointn>t<) an odeoce at any i'lace without 
and be>ond the liiuits of hritish India, or when any iintisb 
subject comirits nil offence in the tciritones of ”n>* Nat'ue 
Prince or chief in India, or when u ’»er\dnt of the Queen, 
whether a British subject or not. coiiimits «n offence in the terri- 
tories of any Native I’nnce or chief in India, he may be deilt • 
with, in lesjiect of such offence, as if it had been committed at 
any place within British India at nrliich he may be found. 
ProMiii'd that no chiirpe as to any such offence sh.ilJ bo inquired 
nto in Biitisli Indm, nnlcss the Politicaf Ai'cnt, if there one 
or the tcrritorj in which the offence is ailc^'cd to have been 
'Omniittcd. certifies that, m his optnioit. the churge ought to ha 
nquired into in British India, and where there is no Political 
^ent, the sinctiun of tho Boc.i) Ooicrnioent shall be required." 

A Cl 

\ion it wlieif till’ nlTcnco was coiumitted in a Native 
*'hich i)o-,-.c‘.sys a Political Agent, iie must certify 
0 iV ***■^9) that the ofTciice is one wbicJi ought to be 
^ IOl-j to*i)t*‘*b India. Am' proceedings t.sK-en thereupon 
'*1 li\i I'orvir In proceedings for the same ofTeiice under 
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■Chapter III of the Extradition Act, XV of 1903, in any 
territory beyond the limits of British India, exactly as 
‘they would have been if the offence had been committed 
in India. So far as Native Indian subjects are concerned 
§§ 3 and 4 of the Code and § 188 of tiie Cr P Code 
are purely enabling The jmisdiction of the Native 
State or foieign country is m no wav intended to be 
affected 1910 P. R. Cr. 14=1910 P. W. R. Cr. 20= 
11 Cr. L. J., 390=6 Ind. Cas. 640. 

As legards the peisons tiiable by Biitish Couits for 
offences committed by them in Native States, it has to be 
observed in the first place that the expression British 
subject, as used m § 4 of the Code and m § 188 Cr P. 
Code, is by no means synonymous with the expression 
Euiojiean British Subject" as defined in § 4 tl> (i) of 
the Cr Pr Code Its ordmaiy meaning is that of a 
person who owes allegiance to the British Ciown as 
•opposed to a foreignci — -R. v Manninj 2 C. & K. 887 
at p. 900. Accoidingly upon the construction of a 
•Criminal Statute 9 Geo IV C 31 § 7 the expiessiona 
“His Jlajesty s Subject” and ” Bntish Subject” were 
treated as synonymous in dealing with a native ot Malta 
who murdered a watchman at Smyina— R v Azg 0 })ardi 
1 C. & K. 203=2 Moody 289. But in the Code the 
cxpiession ‘‘British Subject” is used evidently in a 
limited sense in antithesis toa ” Native Indian Subject ” 
As rcgaids tlie question — Who is a native Indian sub- 
ject'^ the fullouing case .nose in Boinbav The family 
•of the accused belonged to Bakool, in Baroda. Hi? 
giandf.athei took seivjcc in Bntish teiritory, at KaM, 
lotaining a house at Bakool, and having another, where 
he generallv resided, at Kalol The father of the accus- 
• ed lived almost entiiely at Kalol, and was also in the 
seivico of the British Government He married a wi/p 
fiom Baroda. and the aecustd was born there in the 
teintory of the Gaikwai The accused was educated 
partly m Kalol, and subsequently at Baroda, and he also 
•entered the British ser^'lce He committed an oT^-nce 

Jn the allied State of Cambay, and being found in 
Alunedabad. was tiied theie and convickti. Hjs con- 
•viction was leversed. It w.is held upon thr-o faas 
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that he a natmal-bom subject of Baroda ; that he 
had done nothing to alter his nationality ; and that 
neithei his residence in India, nor his service under the 
British Government, made him a native Indian subject. 
As a ‘t/’rcant of the Queen, he would now he punishable 
under § •! of the Penal Code .* lead with g 188 Cr. P. 
Code as it stands m the 1898 Code. 16 B. 178; 1 
Morton, 371. 8ee also 1885 P. R. (Cr.) 1 where it was 
held, occasional residence in British India was not 
enough to confer jurisdiction on Indian Courts. Fora 
statutory definition of " Natives of India ” see ^3 d 34 
Viet, r 3 § 6 (3) 

21. Mode of dealing with British offenders when 
they commit offences and are found in Native 
States. — The above ptovistons lelate to cases where the 
offender, having comraitte<l an offence m a Native State, 
js afterwards found within British India. "Where the 
offender remains m the countiy wheic Ins offence was 
committed he must be dealt with under the Order m 
Council issued (under tlio Fureiffn Jurisdiction Act 1890i 
53 and 51 Vict c 37> on 11th June 1002 See Ifierf, 
^ndEd,p 388 This authoiizcs the Goveinor-General 
in Council to appoint m places out of British India 
Justices of tlie Peace, who shall have, m proceedings 
against European iJritish subjects, or poisons accused 
of irdMng committed offences conjointly with such sub- 
ject's, all the powers confcrit'd by the Code of Criminal 
Procedure on Magistiate.s of the first class who are 
Justices of tlie Peace and Euiopean British subjects. 
TJie Governor-GcneraJ m Council is hy the same section 
authorized to direct to what Court having jurisdiction 
over ICuropean British subjects such Justice of the Peace 
may commit for trial By Statute 28 it 29 Vict., c. IG, 
tlie Governor-General in Council was empowered to 
nutliorize any of the High Courts established under 2J 
it 25 Vict., c. J04, to exercise any such jurisdiction in 
respect of Christian subjects of Her Majesty resident 
within the dominions of such of the Princes and States 
of India in alliance with Her Majesty as the said Governor- 
General in Council may, from tmie to time, determine. 
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In pursuance of this powei a Notification, No 178-.T, was 
issued by the Governor-General m Council on the 23id 
September, 1874, which allotted to the Higli Couits of 
Fort William, Madras, Bombay, and Allahabad the 
Original and Appellate Criminal Jurisdiction to be exer- 
cised ovei Euiopean Biitish subjects of Hei Majesty, 
being Christians, lesident in the several Native States 
therein mentioned. To Madias was given juiisdiction 
over such persons resident luMysoie, Travancore, Cochin, 
Puddukottai, Banganapalle, and Sandui 12 M., 39. A 
later Notification to the same effect, No 119, was issued 
on the 9th August, 187G See also 8 B. H. C. R. Cr. Ca. 
92; 2 M. H. C. R. 444. By further Notifications of the 
same date. Nos 180. 181-J, it was duected that the 
Agents to the Governor-General in lUjpntana and Central 
India should not exercise the powcis of a High Court 
within the districts previously specified m cases where 
the accused were European Christian liiitisl’ subjects 
Theie seems to be some dilhculty as to the mode m 
which an offence committed by a Emopean Biitisli sub- 
ject residing m the above distucts is to be dealt with, 
where the offence is one which, under §§ 44(> — 449 
Cr P Code, would be disposed of by committal to the 
Sessions Court, if the oflendei wete losident in Biitish 
India. By Notification, No 179-1 r2 hd September, 
1874), the Govoinor-Gencial directed that all Justices of 
the Peace within the distiicts above specified should com- 
mit to the High Courts lespectively having jmibdiction 
under Notification 178-J,sucl» European British subjects 
as are lequiied by Act X ot 1872 (now Act V ol 1898) 
to be coiuuiitted to a High Couit. hut uo such subject 
need bp committed to a High Couit unless he is accused 
of au olTeiico punishable with transpoitation oi death. 
Foi minor offences, not within the competency ol the 
committmg Blagistiate to punish himself, the course 
under the Cnm Pio Code, is to commit to the Sessions 
Couit l^or such cases no provision seems to be made 
by the existing iiotific.Uion This dilticulty was pointed 
out by tlio RIadras High Comt m 5 M. 33, and it was 
suggested that “inasmuch as this Couit has been duly 
constituted a Court of Oiiginal .1 unsdietion to take 
cognizance of offences committed by European British 
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subjects, beic" Christians, it may be that in the absence 
of any special direction a commitment to this Court 
•would be a good commitment.” 

22. The right to oust Native States’ Jurisdiction 
examined. — The power of the Council of the Governor- 
General to make laws for sei-vants of the Government 
of India within the dominions of Princes and States 
in aihanct' witli His Majesty is derived from the Indian 
Councils Act, 1861 25 Vict., c. 67, § 22); this 

authority was extended by *28 ricf,, c. 17, § 1 to all 
British subjects of His Majesty within the above 
dominions, whether in the service of the Goveiunient of 
India or otheiwise. As icgards Native Indian subjects 
without and beyond, as well as withm the Indian terri- 
tories under the doiiimion of His Majesty, the same 
power of legislation was given by Act 32 A 33 Viet., 
c. 08, § 1 As between the Government of Indio and its 
subjects outside its dominions, the above legislation is, 
therefore, ettectivc m principle As between the 
Government and those Native States which have full 
poweis of criminal jurisdiction, tlic legislation is inefTec- 
tive in principle, so far as it witlidraws any of His 
Majesty s subjects.residtnt within their limits and ollend- 
mg against their laws, from their juusdiction. 

"Whatevei nghts, civd or otheiwise, a man may have 
which may be alTecied by liis, domicile, it is, and must 
be, perfectly cleai bj the law of all nations tliat 
each person wlio is wilhin tlie jurisdiction of the 
p.articular country in which he coipmits a crime is 
aubjcct to that jurisdiction ; otherwise the cruninal 
law could not bo administered accoidmg to any civilized 
method " — Per Pollock, It . It v (Jam, 9 Q. B. D., 93 
at 100. In 1S60 the State of Travancore pressed 
their rights upon tnis point upon the Goveiniiient 
of Indi.a. Sir II Maine recorded a minute in wJiicii 
he stated as hi‘i undoubted opinion that the Travancore 
Slate, so long as in any sense it is not pact of British 
India, had jurisdiction theoretical!) to try Kuropcan 
iintibh subjects for offences coiiiimtted within its 
boundaries, and that Purljaiiient had not the power to 
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legislate away its ]uriscliction. At the same time he was 
equally clear that the Statute.and the Government notifi- 
cation vesting criminal junsdiction over such persons in 
the Madras High Court, was an intimation by Parliament 
and the Government of India of an opinion that Native 
States ought not to try European British subjects, or 
of a belief that, as a matter ot fact, they did not try 
Europeans oi claim to exeicise their inherent jurisdic- 
tion over them He expressed his opinion that they should 
not be allowed to do so, and that this view should be 
brought to the not.ce of the Tiavancore State, Maine, 
Life and Speeches, -100. The practice of all Euiopean 
nations in dealing with “ pagan ” States has been m 
accordance with this oiimiou. Without disputing their 
right, it has been the invariable incident ot intercourse 
with such States, to insist that junsdiction ovci the 
subjects of the Christian State shall be vested m its own 
othcials In 18G3, before any of the legislation lehed on 
by Sir H Maine, the State of Bhopal had set up a claim 
to exeicise cnminal jurisdiction over Emopean British 
subjects, and the claim hail been rejected as inconsistent 
with the supremacy of the Biitisli Government and 
the obligation to act m suboidmate co-opeiation with it, 
accepted by the State in the treaty ol 1818 •! htch 

{'6rd Ed.), 253 See the treaty, ih , 2C0 On the 10th 
July, 18()1, the Nizam’s Goveininent issued a Sunnud 
which, after leciting that many Exnopeana, foieiguers, 
and otheis, descendants of Euiopcans and born ui India 
were lesident m the tcintory of the Nizam, and that 
disturbanci’s arise amongst themseh'os and tlio inhabi- 
tants of the said terntoiy, duected tliat, in the exent of 
any dissension or disjmte aiismg among the classes 
above named within the said teiritoiy, except those 
employed by this Ciicar and its dependents, the Kesident 
of Hyderabad, or any ofiicex deputed by him, should be 
empowered to enquire into and punish the said otTences. 
8 .-iitch , 3(3'' As regards Mysore it is laid down by 
Art 17 of the Instrument of Transfei (8 Aitch , 479) 
of 1881 tliat plen.\ry ciiminal junsdiction ovei European 
British subjects in the said territories shall continue to 
be vested in tlie Goveinoi-General in Council, and the 
Maharaja of Mysore shall exercise only such jurisdiction 
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in respect to 3ivuopean British subjects as may from 
time to time be delegated to him by the Governor-Gene- 
ral m Council. Mysore Courts have no power to enquire 
into or try charges against Kniopean British subjects 
even where the accused waives his special privileges as 
such, 5 Mysore C. C. R. 281, but under the poweis dele- 
gated to them by the Governoi-Geneval in Council, the 
polfce officeis and magistrates in Mysore may, with 
respect to European British subjects, exercise the same 
powers as may be exercised with respect to Eui'opcan 
British subjects by polree officers and magistrates who 
are not .lubtices of the Peace lespectively in places in 
British India, beyond the limits of the presidency towns. 
In 26 M. 607, it was held that a Magistrate of Mysore 
wlio IS also a J P has jurisdiction to try and convict a 
European BntiUi subject foi an offence which, by Mysore 
Regulation, is punishable in Mysore, though it is not an 
offence by ludian Law It may be safely assumed, 
thcrefoiG, that the right of the British Government to 
excicise exclusiiccriroiiial jurisdiction overall its Euro- 
pean British subjects, wljcthcr within or without its 
dominions, has become pait of tlie common law’ of India, 
being based either upon expiesa or implied assent, or 
upon submission aiit>»ng fiom political pressiuc, which 
is Itself based upon imperative necessity. 

As legatds Native subjects of British India residing 
in Native Siate.s it >s not the practice of the British 
Government to inteifere with the Native juiisdiction, 
fio far as it is vveiciscd on proper occasions, in con- 
formity with tlie Ian of tlio Slate, and according to 
principles of natural justice Kherl, (“2nd Ed ) 392. It 
docs not appear that theie is any public pronouncement 
on the subject. Sir hee JEnr/ier is of opinion 

that the same rule would be adopted even in the case of 
a Euiop'-an British subject, who had taken serWee with 
a protected Prince, in whose dominions the offence was 
committed, subject to a right of intcrs-ention by the 
Political Officer if siilhcicnt tcasons were adduced for his 
intcn'ention in the particular case. Lee 'Warner, O.if. 


As regards Kuropcaii foreigners witliin a Native State, 
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there has not been, and m theory probably could not be, 
any British legislation. If, however, a citizen of a Euro- 
pean friendly State, resident m a Native State, were 
to be charged with an offence against its laws, and were 
to be arrested and committed for trial, it is piobable the 
European State would object to the proceeding. It has, 
however, no diplomatic relations with any such State, 
and could only apply for assistance to the British Govern- 
ment It obviously could not claim that its subject 
should be relieved from all jurisdiction, and it could not 
try him itself for want of evidence The case has never, 
as far as I know, arisen It is Sir Courtenay Ilbert’s 
opinion, Ilbert {2nd Ed ) 393, 396, that m such a case 
the British Government would tiy and deal with the 
offender though not a British subject, he being a person 
for whose good behaviour it was responsible as regards 
the Native State, and for whom it was bound to secure 
j'ust treatment as regards the European State 


{iv) AppUcahUtiy of the Code to offences in 
Foreign Independent States 

23. Jurisdiction to deal with offences commit* 
ted in a Foreign State rests entirely on a Statutory 
basis. — It is now neccssaiy to examine the cases in 
which the Indian coiuts have jiuisdiction m respect of 
crimes committed out of India By the common law of 
England, the coiuts m England have no jurisdiction 
over a British subject in lespect of crimes committed by 
him on land out ol England The leasons appear to 
have been, because such an act could not be said to be 
done “against the peace of the King’s realm, his Crown 
and dignity and also because the couits could only try 
a crime by means of a jury de vtctneto. that is, summoned 
from the district in which the act took place Subse- 
quentfy various statutes were passed enabling the courts 
to tryireason. murder, and manslaughter committed on 
land by a British subject ahioid. The Court of King's 
Bench is also a statutory tribunal for the trial of abuse of 
official authority by persons acting under royal commis- 
sion bejond the realm (S Steph. Cr. L 14). From about 
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the sixteenth century, commercial settlements and factor- 
ies came to be established in non-Christian and partly 
civilized nations, and thereby treaty, usage or sufferance, 
the right to excicise civil and criminal jun’sdiction over 
persons withm the limits of such settlements or factories 
by means of local tribunals came to be recognized. See 
the remarks of Lord Stmvell in The Indian Chiefs, C. 
Rob. Adm. Rep. 12 at p. also per Dr. Lushington in 
Papayanni v. ThcHussian S N. Co, 2 Moo, P. C, fN. S.)' 
161 at 183=9 Jur. N.S. 1160. These tribunals haire 
now received a Paihamentary sanction by the Foreign 
Jurisdiction Acts of 18(55, 18G6, 1878, which 

are now consolidated by the Foreign Jurisdiction Act, 
2S00 (50 A 54 Vict , c. 37) Under an order in Council 
for courts of the dominions of the Porte, the courts- 
of Constantinople and Egypt may, in special cases, for- 
ward natives of India for trial to Bombay. 2 Sieph. Cr. 
L. 5B — CO. The Zanzibar Order in Council 1897 directs 
by §§ 11 and 12 that the Indian Penal Code, and the 
Indian Criminal Procedure Code shall apply to offences, 
committed within the juii^diction which it creates. 
Wbeie It IS necessary to commit an offender for trial the 
commitment is to be to the High Court at Bombay (§ IS) 
to which court also appeals, ivhen allowable, are to be 
made (§ 24). In 19 B. 741 a Greek resident, who had 
placed hirosell under Hiitish protection, was convicted 
under the Penal Code foi an offence he committed in 
Zanzibar. The East Africa Order in Council 1897 
makes the samepioiiMon as to the law and procedure 
to be applied to offences 11. 14), but commitments 
and appeals are to be to the Zanzibar Court (§§ 15, 24.) 

A further and special provision is contained in the 
Slate Trade Act (39 and 40 Vict , c. 40, § 1), which 
makes the commission, or nbetment, of offences under 
§§ 307 — 370 and 371 I P C., punishable in the same 
way as if they had been corimikted in any place in Bri* 
tisli India ivithm which the offender may be found, 
provided he was a subject of Her Majesty, or of any 
allied Indian Pnnee, even though the offence itself 
w.is committed on the high seas or in any part of Asia 
or Africa spccifitd by Crder in Council, 3B. 334. Special 
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powers of issuing commissions to obtain evidence are 
given to the High Courts under § 3. 

A special ciiininal jurisdiction was conferred upon 
the Indian Supieme Courts, and has now passed to the 
High Courts, by 9 Geo IV , c 74 These provisions 
have been left untouched by the Statute Law Iteviiaon 
Acts, 1873 and 1871. 

This statute, by 5 1, “shall extend to ill persons and all 
places, as well on land as on the high seus over whom or which 
the criminal jurisdiction of any oi His Majesty's courts of justice, 
erected or to be erected within the Rritish territories under the 
government of the East India Company, does or shall hereafter 
cxtei'd." By § 50, “ Where any person being feloniously stnuhen, 
poisoned, or otherwise hurt it any place whatsoever, either upon the 
land or at sea, within the limits of the charter of the said United 
Company, shall die oi such stroke, poisoning, or hurt at .iny place 
without those limits, or being feloniously stricken, poisoned, or 
otherwise hurt at any place whatsoever, either upon land or sea, 
shall dio of such stroke, poisoning, or hurt at any place within 
the limits aforesaid, any offence committed in respect of any 
such cose, whether the same shall amount to the otTenco of murder 
or manslaughter, or of being accessory before or after the 
fact to murder or manslaughter, may be deilt with, inquired, 
tried, determined, and punished by any of IIis Majesty’s courts 
of justice within the British territories under the government of 
the said United Comp.vny, m the same manner in all respects as 
if such offence had been vvholly committed within the jurisdiction 
of the court within the jurisdiction of vvhi. h such olTcndfr shall 
be apprehended or be in custody " 

The application of § 5G is limited by 5 1 to poisons 
tvho, at the time of the commitul of the oTence, were 
subject to tlic original eiiminal juiisdulioii ol the court 
by which they .iie tiied In 7 M. I. A., 72. some Bur- 
mese native subjects of the Ea'st India Conipanj com- 
luitteil a mill der on the Coco I'^Unds, whii h aie unin- 
habited islands in the l}.v\ of Bi ng.il, w iilim the charter, 
which was held to me.in the tiading eluutei of the East 
India Coinpanv They weie convicted under the above 
statute by the Supreme Couit ol Calcutta . but this con- 
viction was revcibcil by the Piivv Council It was held 
that the place m which the oflence was committed was, 
hut that the offenders personally were net, w,tluD the 
4 
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jurisdiction conferred by the statute ; that the object of 
the statute was “ only to apply the law which had been 
lately enacted in England, as to an offence partly com- 
mitted in one pax’t and partly completed in another, to 
the East Indies, and not to make a new enactment ren- 
dering persons liable for a complete offence, who would 
not have been liable before ” (p. 101). It was also laid 
down that " the words of the section do not apply to 
entire offences, begun and committed within the juris- 
diction, but to those partly committed within and partly 
without, which are put on the same footing as if they 
had been wholly committed within the jurisdiction ” (p. 
103). The trading ehartev referred to m this statute 
was that of William III, dated 5th September, 1098, 
and extended from the Cape of Good Hope to the Straits 
of iilagellan. 

24. Jurisdiction over Natives of India is absolute 
and unlimited.— -As rogaids offences committed out of 
India, Native Indian subjects of the Crown are punish- 
able m India, wlicievei the offences might bare been 
committed. 9 B, 288. In2 A. 218 a Native Indian uos 
tried in Agra for a muider coiuroitted by him m Cyprus 
and in 13 B. 147 Indian subjects found m Aliracdabad 
wove convicted there of the offence of breach of trust as 
carriers committed by tbeui in Goa. See also 2 W. R. 
(Cr.)60. European British subjects are only punishable 
where the offence has been eoinimtted on land, if within 
the territories of the Native States in alliance witii the 
Crown, which, though not India, aie treated by our 
legi<5lation as forming p.vrl of its suburbs Whore the 
offence is cornu'ittcd on land beyond those limits, no 
person, not being a Native Indian subject, is amenable 
to the Indian courts, unless his crime, being murder or 
manslaughter, can h»* brought within tlic provisions of 0 
Geo IV., c. 7 1, § 50, or unless it has been committed 
by a person within the scope of tht Jderchant Shipping 
.let of iHffj, § 587 No foreigner can ever bo liable 
to any British jurii^iction for any offence committed 
by Imn on land out of British doiiimions, even though 
tlie act coniiuitted by him takes its operation within 
British territory. The question is, was the person, at 
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Ihe time the act ■was done within the territory of British 
Indian* 1878 P. R. Cr. 20; 1889 P.R. Cr. 30; 28 A. 372; 
1901 P. R. Cr. 1. See the discussion in 5 B. 338 (F.B.) 
See also 1894 P. R. Cr. 7 ; 4 B. H. C. R. Cr. Ca. 38 ; 1881 
P. R. Cr. 37. Even the statutes W’hich give a tiibuual 
jurisdiction over an offender found within its limits, m 
respect of an act begun outside those limits which has 
produced its effect within the limits, does not apply to 
the case of a foieigner Such statutes arc merely rules 
of procedure, which enable aparticulai court to try an 
offender who, at the time he committed the act, was 
amenable in respect of it to some British court R v. Leicis, 
26 L. J. M. C., 104 ; 10 B. H. C., R. 356 ; 7 M. I. A., 72, 
p. 103; 1878 P. R. Cr. 20. Hir James Stephen thinks 
that the Mei chant Shipping Act, 1854, § 2f)7 (now 
§ G87 of the A.ct of 1894b would give British courts 
jurisdiction over a foreigner who came within its terms 
ID icspect of acts done by him on foreign territory. 
H Steph Cr L. 12. The point ivas tieated as doubtiul, 
■unless where the act was done on sea, by the judges in 
ll V. Anderson, L. R., 1 C. C., 161. 


(u). Applicahilitg of the Code to offences on the 
High Seas 

25. History of Admiralty Jurisdiction. — •Tiu’isdic- 
tion in legard to offences committed at sea stood on Qinte 
fl, diffeient footing From the oacliest times English ships 
were found in every pait of the known world Control 
ovei them and their crews, and those w’ho had dealings 
with them, was vested m the Loid High Admiial, and 
he, by his local deputies oi viee-adinnals, took cog- 
nizance of all ci lines committed on British ships The 
objection to this was that pioceedmgs in the Admiralty 
Couit weie governed by civil law. so that, unless the 
accused plainly confessed the chaige laid against him, it 
must bo proved by two witnesses who saw the offence 
committed In gencial also the case was tried without 
n jury This led to the passing of an Act. 28 Hen. 
YIII. c 15, by which ail offences cognizable by the 
•admiral wore to be dealt with according to the course of 
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the common law, as if they had been committed on land, 
in places within the realm, by commissions directed to 
the admiral or his deputy, and three or /our other sub- 
stantial persons named by the Icing. These persons 
were in practice judges of the common law courts. By 
H A 1’2 Will. Ill, c. 7, and 4(i Geo. Ill, c. 54, the 
king was authorised to issue commissions to persons in 
any colony or foreign possession of the Crown to try any 
offence committed on the sea, according to the common 
course of the laws of this realm used for offences com- 
mitted on land. Finally, in 1834, by the Central Crimi- 
nal Court Act i3 4 Will. IV. c 30, § *22), that court 
was empowered to try all offences committed within the 
jurisdiction of the admiralty, and in 1844 it was provided 
by the 7 A 8 Vict . c- 2, that all commissioneis of otjer 
an(lternnner,or gcol dfhtery.shoxdd have all the powers 
which commissioners under the Act of Hen. Vill would 
have as to trial of offences committed at sco. SSteph, 
Crhn Ij , 16 — ^2, I liuti SI — 4T. It will be observed 
that none of these acts d.d away with admiialty 
jurisdiction They meicly directed that it should be 
e.rercisod by particular persons or courts, and that 
the same law and piocedurc should bo applied as if the 
acts complained of had been c«>mm)tted in an English 
county. 21 v liegn, 2 Ex. D., 63 at pp, 169,209. 

OJfcnt'cf! ('omr/iitfcd on the High Seas are triable by the 
Indian Courts m Mrtin- of the Adiuiralt) jurisdiction, 
and by .a senes of provisjuns which fonu part of the 
Merchant Shipping Code AtlmtrnUy jurisdiction was 
originally conferred Upon the Supreme Courts by 
tlicir respcctne charters, and by 33 Geo. Ill, c. 52. 

§ 150, and 53 Geo III, c. 1.55, § JlO. (5 B. H, 
C. R. O. C. J. 64; 10 B. H. C. R. 110; 6. B. L. R. 
323 at 330), and was continued to the High Courts 
by 21 A 25 Vict., c JOJ, j 9. and by 32 A 33 of the 
Letters Patent of iSUj Under Act XVI, of 1801. § 2. 
the High Courts of Bengal, Madras, and Bombay, the 
Chief Court of Uingoon. the Court of the Resident at 
Aden and tlie District Court of Karachi are declared to- 
be Colonial ('ourts of Admiralfy, within the meaning 
of the Colonial Courts of Admiralty Act 1820, 53 A 54 
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Vict., c 27 The High Court of Allahabad has no such 
■jurisdiction under \i‘i hetters Patent oi 18CG The effect 
•of these statutes is to confer upon those courts the same 
jurisdiction as is possessed by the Admiralty Court of 
England, in lespect of all offences committed m all 
places and bv ail peisons over whom that court would 
have had juiisdiction. 

Till lat-.'ly the llofmsil Courts have h.id no similar juris- 
diction Koiv bj the combined effect of the Admiralty Offences 
(Colonial) Act, 1819, I'i & 13 Vict c 96, and 23 & 21 
Vict., c 83, § 1, it IS enacted “That if pny person m British 
India shall be charged with the commission of any treason 
piracy, felona, robbery, murder, conspuac), or other offence, 
of what nature soaaer. committed upon the soa. or in any 
haven, river, cieeU, or place where the admiral hts pouer, autho- 
rity, or jurisdiction, or if an) person charged with the commission 
of any such offence upon the sci, or tn any such btven, river, 
cieek, 01 place shall be biought for tiul to British India, then 
and in c\er) such case all magistr ites, justices of the petce, public 
proaecutorB) juries, judges, courts, public ofScers, and other per- 
sons in India shall b.we and evorciso the svine jurisdiction and 
authorities for inquiring of, tiying, hc-uing, determining, and 
adjudging such olfcuces, and they arc hereby lospectivoly autho- 
rized, empowered, and tcquired to institute and carry on all such 
proceedings for the bringing of such pci&on so cliaiged as afore- 
said to trial, and for and ausiliarv to and consequent upon the 
trial of any such person foi any such offence whetewith he may 
be charged as aforesaid, ns b\ the 'uv of Britiih India would and 
ought to have been had and o'ccrcised, or inBiituiod ami earned 
on by them respcctiveiv, if such offoucc h ul been committed, and 
such persons had been ihaigcd with hu\tng cuiiiniitted the same, 
upon Any w aters situ ate uilhm the limits of British India, and 
within the limits of the locil jurisdiction of the Courts of Crimi- 
nal Justice Proiided n)u.i\s, that if un> peisoii shall be 
coDMcted befoic an) su,.]i court of any such offence, such person 
so con\ icted shall be eubjcct and liable to, and shall suffer all such 
and the s,jme pains, penalties, and forfeitures a^ b) an\ law or 
laws now in force peisons convicted of the same lespectively 
Would bv subject and liable lo, in case such offence had been 
committed, and were inquired of, tried, hoard, determined, and 
adjudged in Engl ind, anv liw, statute, or usage to the contrary 
notwithstanding" ilj a 13 Vict, c 96. §} 1, 2i 

Futthot piovisions of a similar character are cuiu.iined 
in the ^lenhant Shtppuui Act, 18U4. .77 A oS Vict, 
c. i>0, \\ Inch coiisaliilalcd tho former Acts on the same 
subject t)f the following sections, I bJ<ij emb-xlies the 
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the coniinon law, as if they had been committed on land, 
in places within the realm, by commissions directed to- 
the admiral or his deputy, and three or four other sub- 
stantial persons named by the hing. These persons 
were in practice judges of the common law coints. By 
11 S: 12 Will. Ill, c. 7; and tC Geo. Ill, c. 54, the 
king was authoiized to issue commissions to persons in 
any colony or foreign possession of the Crown to try any 
offence committed on the sea, according to the common 
course of the laws of this realm used for offences com- 
mitted on land Finally, m 1834, hy the Cential Crimi- 
nal Court Act <3 & 4 Will. IV, c 30, § 22), that court 
was empowered to try all olfcnces committed within the 
jurisdiction of the admiialty.and m 1844 it was provided 
by the 7 & 8 Vict , c. 2, that all commissioneis of oyer 
and fciHii/ie/, or « 7 (io/ dc/tt cry, should have all the powers 
whicli commissioneis under the Act of Hen VIII M'ould 
ha\o as to trial of offences committed at sea. S Steph. 
Cnm L, IG — . 1 31 — 47. It will be observed 

that none of tho«e acts d.d away with admiialty 
jurisdiction They mcicly directed that it sliould be 
exercised by paiticular persons or couits, and that 
the same law and piocediirc should bo applied ns if the 
acts complained of had been committed in an English 
county, li. V Kcyn, 2 Ex. D., 63 at pp. 169, 209. 

OJfenrm committed on the High Sea't are triable by the 
Indian Courts m virtue of the Admiralty jurisdiction, 
and by a senes of provKions which foim part of the 
Merchant Shipping Cixle AdnurnUij jurisdiction was 
originally confened upon the Siipromo Courts by 
their respective charters, and by 33 Geo. Ill, c. 52, 

§ 15G, and ‘iS {?co. Ill, c. 155, § 310, (5 B. H. 
C. R. O. C. J. 64; 10 B. H. C. R. 110; 6. B. L. R. 
323 at 330), and was continued to the High Courts 
h\ 21 A. 25 Vict , c 101. § 9. and hy §§ 32 A 33 of the 
Letters Patent of Under Act XVI, of 1891, § 2, 

the High Courts of Bengal, Madras, and Bomlny, the 
Chief Court of Ihuigoon. the Conrt of the Resident at 
Aden and the District Court of Karachi are declare<l to 
be Colonial Courts of Admiralty*, within the meaning 
of the Colonial Courts of Admiralty Act 1890, 53 A 51 
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"Viet., c. 27. The High Court of Allnhabad has no such 
■jurisdiction under its Letters Patent of I860. The effect 
•of these statutes is to confer upon those courts the same 
jurisdiction as is possessed by the Admiialty Couit of 
England, in respect of all oTences committed iii all 
places and bv all pel sons over whom that court would 
have had juusdiction. 

Till lately the Mofiiwil Courts have li.iil no similar juris- 
diction. Now bj the combined effect of the Admiralty OlTences 
'(Colonial) Act, 1819, 12 £ 13 Vict c 96, and 23 & 21 
Vict , e 89, § 1, It is enacted “ That if eny person in Hritish 
India shall be charged with the commission of any treason 
piracy, felony, robbery, murder, conspii.vcs’, or other offence, 
of what nature soever, committed upon the sea. ur in any 
haven, river, creek, or place where the admiral has power, I'utho* 
nty, or juriadiotion, or if any person charged with the ooiuraission 
of any such offence upon the soi, or m any such hvven, river, 
creek, or place, ehalt be brought for trial to British India, then 
and in every each case all inagistMtes, justices of the peice, public 
prosecutors, Junes, judges, courts, public officers, and other per- 
sons is India shall have and eveicise the same jurisdiction and 
authorities for inquiring of, tiymg. hearing, determining, and 
adjudging such offences, and thev are hereby respoctivoly autho- 
rized, cmpoweied, and icquired to institute and cairy on all such 
proceedings for the bringing of such person so chatged as afore- 
said to trial, and for and anYiiiary to aud consequent upon the 
trial of anj such person for any such offence wheiowith he iiuj 
be charged as aforesaid, ns hv the law of Dritiaii India would and 
ought to have been had and e.xercised, or insiitutei and earned 
on by them respectiv elv , if such otTeuce had been coiniuittsd, and 
such persons had been charged vvith having committed the same, 
upon nn> waters situate vvilhiu the limits of British India, and 
within the limits of the Jo^.il jurisdiction of the Courts of Crimi- 
nal Justice Provided always, that if any person shill be 
convicted befoic any such court of any such oS'eni.e, such person 
80 conv icted shall be snbjcct and liable to. and shall sulfer all such 
and the sjtue pains, penalties, and forfeitures as by any law or 
laws now in force peisons convicted of the same lespectively 
would be subject and liable to. m case such offence had been 
coraniittod. and were inquired of, tried, heard. detetnn.ae>i, 
adjudged in Eugl ind. an) li«. Statute, or usage to the contrary 
notw ithst indiiig ’’ ili ft 13 Vict , c 96, 1.2) 

Fuitlu ‘1 piovisunisof d tiimlar chaiacter die contained 
in the ytcnhant Shtpputij Act, 1894, 57 A 5$ Vict 
c. (>0, w Inch consoluidtcvl the former Acts on the same 
subject. Of the following sections, § 686 embodies the 
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provisions of 18 & 10 Viet., c. 91, § 31, and of 30 & 31 
Viet , c. 124, § 11 : and | 087 is identical with 17 it 18 
Viet., c. 104. § 2G7. 

? D86, (1) AYhere any person, being a Britlsb subject, is cbirgej' 
with hai «ng coinniitted any ofTonce on board -‘inj’ jiritiah ship on 
the high 8C.IS, or in any foreign port or harbour, or on board any 
foreign ship to iihich he does not belong, or, not being a British 
subject, IS charged with h-aving committed any offence on board 
any British ship on the high aeas, .vnd that person is found ''’hhin 
the jurisdiction of any coint in Her Miijest3''8 dominions, which 
would have had cognizance of the ofTence if it had been commit* 
tod on board a British ship within tho limits of its ordinarj' juris- 
diction, that court shall have jurisdiction to try tho offenco as if 
it bad been ao committed 

(2) Nothing in this section sh.ill affect tho Admiralty O.-Ten^cs 
(GoloiUil) Act, 1819, 12 s. 13 Vict , c. 96. 

^ 687, All offences ag.iinst propert> or persou eoinniitted in or at 
1(11) place ashore or afloat out of Her Uajesty’s dominions by any 
master, seaman, or appienticc, who at the time "hen the offence 
IS committed is, or withm three moniha previously hivs been, em* 
ployed in any British ship, sh.ill be deemed to be offences of tho 
same niturc rcspcctivclv. and be hiule to tho s.ime punishment 
respective]), and be lU'iuircd of. heard, tried, and determined, and 
adjudged in the s.inic mannei. and bv the same courts, and in tho 
same placei, as it such oRcncas hwl bt*«n eoinmitted within the 
jurisdiction of the Admiralty of Ciigi.ind . and tho costs nnd et* 
penscs of tho prosecutioii of nnv snrh ofTcncc may be directed to 
be p.iid us in the case of costs and etpenses of prosecutions for 
offences coniinttied within the jiiiisdiction of the .Idiniraltyof 
Hngbind. See as to suen ciMts, r firo ll' c */, § th' n«<f * «"d ^ 
I'lrJ , r I J 

Tiu’ jirocL-diiio hictiuns of thr Mt>n‘Jianl Shipping Acl^. 

18’)i, VIZ, §5f»S4 und fi-ij. .lie lunitwl to offoacos crested 

by that Act. I call attcniioii to then liiiuted purpose, aa 
the lan^aia'jf of § oH,'), ttkfn by lUelf, aught seera to 
aiilhorizo i-icrytliing tiiat was ottcmptcd to be clone in- 
tile Fronroiim case Lastly, it is provnb^J liy § 3 of 
the Colonial Cmiris Act ft? ami Vict , c. 27) that 

" \Mww by \uVo^ ol anv \cl ol I'arli-vnicnt, now or hereafter 
to be u p*r*io?i n tried in a court of anj colony (which 

includes India, 5 for an> crime or offmeo committed upon 
the high »eis or cU'^wherv out of the territon vl limits of such 
cofony and of the local lacudvctvonot oviclv co'ict, or i( comuiltteif 
within •iioh locd jiiriadiction mwle pumsh ible by «ach Acts, 



§§ 25 - 26 ] EXACT SCOPE OP admiral’s jurisdiction. 55 

Buch person shall, upon conviction, be ILible to svnh punishment 
as naiyht h.ive oeen inflicted upon him if the cnme or offence 
had been committed within the limits of such colony and of 
the local jurisdiction of the court, and to no other, anything m 
any Act to the contrary notwithstanding : Provided always, 
that if the crime or offence is a crime or offence not punish* 
able by the l.iw of the colony in winch the trial takes place, 
the person shall, on conviction, be liable to such punishment 
(other than capital punishment), as shall seem to the court most 
nearly to coi respond to the punishment to which such person 
would have been liable m case such crime or offence had been 
tried m England ” 

26. Exact Scope of Admiral's Jurisdiction. — Admi- 
ralty jmisdiction only lakes cognizance of acts committed 
on the sea, and, m respect of cijmes, only of those which 
become complete at sea The admiral has no piusdic* 
tion over muidei, where the wounding was on sea but 
the death happened on shore. 1 Hale P C 17 , 1 
Comi/n, Dig 49S- And so it was held in Sladraa 
that a master of a ship who received iice at Mangalore 
for conveyance to Calicut, and took Ins sliip to Goa, 
wheie he sold the rice and emWzzleil the money, was 
not tuable under 1*2 and 13 Vict , c UG, as he com- 
mitted no otlencc upon the sea, noi any iit all till he 
got on shoie at Goa. S M, 23, Conveisely, where a 
■ ' ' ’ ' aniiliesult at 

1 wialty, not by 

\\.is residing. 

A gunner in Ht James’s b’ort, at Baibadoes, fiied a gun 
at a vessel which was leaving the port, for some supposed 
breach of the Custom rules He killed one man and 
wounded another The Attoiiioy, and Solicitor-General, 
Sir Philip Yoike and Sii Cleiucnl Wearg. advised the 
Clown (in ITgril that the gunnei could not he tiled by 
any coiiit of common l.iw, but only by tlie .\dmiralty. 
Forsijth, iilO, /olhictng I IJatck P C, ii54, § 16, 
Comic $ ca^e, 1 Leach, C C.388; It v Keijn, 2 Ex. 
D., 63 at p. 102; per liighij, L. J., Umhbche v. 

Hen , tj [1897] , 2 Ch. 322 at p. 349. 

Adiimalt\ juiisdiction begins when- the tide touches 
tho shoie, w hethei at low or high-water mirk, lirneial 
Iron Sircu- Colhir Co. v. Schumans. 29 L. J. CK. 879 = 
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1 J. & H. 180. Vie EcUpse, 31 L. J. Adm.201; Jl v. Carr, 
L. R. lOQ.B. D.76; and extends all over tlie world, to 
the coast of oveiy country.and up every bay. arm of tlie 
sea. and river, so far as {jreat ships go. It is not necessary 
to show tliat the tide reaches the spot if it is accessible 
to ocean-;;c)ing veasels. e g., the admiral was lield 
to have jurisdiction ovei offences committed m an 
Englisli ship li ing at Wompu, in China, twenty oi thirty 
miles fiom the sea, H v. Allen, 1 Moody. 494, 
and similarly, m anotliei \c5sel lying in the Garomtt:, 
ninety miles from the It makes no difference wlie* 

thei the ship is made fast to the bottom of the river by 
anchor and ciblu cu to its side b}' ropes from tlie quay. 
}{. V, An-h'ison, L. R., 1 C. C., 161; nor does it make 
an) difference tlutilr. ship is actually within a foreign 
poit Admualty juusdiction has been lield to apply to 
all on h laid an JCngbsh ^hip nhich was inooied to the 
quaj at IMfeidnm. and was as cumpletels within the 
port as a '.hip would h<‘ tfh ing in the Tool below London 
13r»dge, <u in tlie Hooghh opposite 0010011.1. Jl.V, Carr, 
10 Q.B.D., 76}/^ V //i/«tc>i, ifiii/, 86; Lfs/t,’!/, 29 L.i. (M. 
C,)97=Een C.C. 220=8 Cox 269=6 Jur. N. S. 202“1 
L,J. 452=8 W.R. 220. Tl>e plact must, however, he part 
of ih<‘ con time Ills n t\igabl- w.itei which exteiuH upwards 
from ih*' open m.i \Vh» it- .in Ameiic.in ship was lying 
in .111 du-k in Himc. inti> which the water was 

adimtnd at the will of ih. owm-ts,. Mr. .Justice Story 
held ihai till- juns.liction did not apply. He 

s.iid, ” Tilt* pl.ici wh* !«• Hu "ship lay was m no sense the 
higbh«'!is. The Adiiiii'iJii lias mwer lield that the waters 
of liisens, when- the tule ehbs and Hows, are properly 
the liigh sea*,, iinlt..s tJiosc wat«rs aic uillioiit low- 
watci mark I'nttf cl States \ //(/m/f/oa, 1 Mason, 152. 

27. Question of Concurrent Jurisdiction in Ad- 
miralty and Common Law Courts. — The common law 
courts of I ngham] in ejiiJi tunes cUitned concurrent juris- 
dictum with the .\dimra!t% in respect of offinccs comiuil- 
tofi upon the 0.111., a se.is.un the ground tb.it they were 
actually within the realm of England Ties was the 
groiinil On whicJi the right to compel foreign ships 
(if war to lower llieir fbgn before Jlritisli flags jn those 
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seas was asseited Since the time of Edwaid III, how- 
ever, it has been admitted that the common law courts had 
no jurisdiction beyond the limits of the county, \\hich 
•only extended to low-water niaik. Beyond those hmits 
the jurisdiction of the admiral was exclusive 2 Hale, P G. 
12; n. y Keyn, 2 Ex. D., pp. 67, 79, 162, 197, 239. 
IVheie, houever, a iiver, bay, or aim of the sea extended 
inland m such a mannei that the space covered with 
watei could piopevly be considered as an actual portion of 
England, then the countieson each side wore considered 
to extend to the middle of the intervening water, and 
it made no diffeiance that the water itself was tidal and 
navigable In such a case it was held by Loid Coke 
and others that the jurisdiction of the admual was 
ousted 2 East ^ V C 603. Lord Hale, howe\ei, was 
of opinion that even in such a case the Admualty had 
conciuient juusdiction with the common law courts — at 
all events, in cases of inuidcr and manning— uiul esclu- 
sive jurisdiction ovoi piracy, which was not tiiable by 
any common law court, as being essentially an offence 
committed at sea, and recognized only by the civil law 
2 Hale, P C. 10 This view has been accopted m later 
times — li. V Kei/n, 2 Ex. D.,p. 168, i)erCocklmni, C J 
The only question which c.in insein legaid to it i«. w hen 
may it be said that such an iniviveumg spate is pait ot 
English teiritoiv Lord Hale, in his tieati&e, ” l)e ■fine 
Mans," «ays, “ That arm oi bianch of the sea w Inch lies 
within llu’ y<i»((rs tetm, vvheie a man inav lea&onablv 
discern between shoie and shoie, is, or at least may be. 
within the body of a county ‘ Hawkins, howevei, 
considers the rule inoic actuiatclj' cont’ined by other 
authoiitics to such parts of the sea. wliere a man stand- 
ing on the side of the land may «ee what is done on the 
other. 2 East, P. G. 80-t , G liar Abr , IGG. Piobablv 
no stiict rule can be laid down, each case must be 
judged on its own facts For instance, where an otlence 
Was committed m tlie Biistol Channel, at a pome where 
it IS ten miles fioin shore to shoie. and where on a clear 
day one slioie is visible fioui the other, it was held that 
the whole Channel 'va'« within the limits of the adjac< nt 
counties, and that theeoimnon law jurisdiction extended 
to a case of wounding committed on a ship l.ving time 
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quaiters of a mile fi‘om the county in which it was ti'ied. 
Cockburn, C. .7.. saul, "Does not the jurisdiction of the 
county of Glamorgan extend to the medium filum nqu(t 
beUveen Glamoigan and Somerset'-’ Is not tlic whole ol 
the Btistol Channel becw'een those counties within the 
limits of England — It. v Cunningham, 28 L. J. M, C., 
66=8 Cox 104=5 Jur. N. S. 202=32 L,T. (O. S.) 287 
=7 W. R. 179 ; Bell, C. C. 72. See Perry’s orient, Cas. 
577 ; 11 Bom. L, R. 21). On tlie other hand, the Admi- 
ralty jurisdiction was maintained where a mvuder was 
committed on a ship within the body of a county, viz,, 
in Milford Haven, eiglit imles from its mouth, and where 
it was only three miles from shore to shore. — 7?. v. 
Brurc, Leach 1093. A similar decision w.as given where 
the ofTcncc was committecl in a bay witliin the county 
of Galway, li v d/unnion, 2 Cox C. C. 15S. In Eng- 
land the question of juiis<liction is practically unimport- 
ant; in India it may be a matter of considcrablo 
iuipovtance, as altecting the law by wlijch the case will, 
bo goMirned. 

28. Persons subject to the Admiralty Jurisdic- 
tion. — As regards persons. Admiralty criminal jurisdic- 
tion extends* la) to all Biitish subjects at sea ; (I>) to all 
persons on any ship wliicJi by reason of nationality or 
situation was subject to British jurisdiction when the 
olTence was coininitted . (c) to ail persons charged with 
committing piracy jure genttwn, irrespective of nation- 
ality or place. 

(<i) When we speak of a Biitish subject commit- 
ting all ofTcnco at sea, we mean, of course, on board 
some ship. In general, this would be a British ship. 
TiicM' IS a leinarkabic alwcncc of authority as to the 
jurisdiction over a British subject, for olTcnccs commit- 
ted <*ii a foreign ship out of Ills Majesty's dominions; 
as, for instance, if he committed an olTence while he 
was on a Britisli ship nlnch took elTcct on a foreign 
ship : or if he left a British ship to whicli be was attach- 
ed, committed an offence on a foreign ship, and then 
returned to his own In the case of United Stalet 
7Mrii. 2 Sumner, 482, tin* waster of an American ship. 
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which was lying m harhoui m one of the Society Islands, 
fired a gun fiom his own ship, and thereby killed a for- 
eigner in a schooner which lay alongside. The schoon- 
er belonged to a lesident of tne Society Islands. The 
master was bioughtto trial in a court in Massachusetts. 
It was held that the Amencan court had no jurisdiction. 
Story, J , following Coonibes case, 1 Leach, C.C. 388, 
considei ed that the offence was committed on the schoon- 
er, which nas a foreign vessel, and subject to foreign 
]urisdiction, and that as the act was not a piratical act 
the piisonei was liable to no other jurisdiction. He 
declined, however, to remand him for trial to the foreign 
jurisdiction, saying that such a course was never pur- 
sued. Cockbuin, C.J., commented upon this case in The 
Franconia case 2 Ex. D., p. 234, and doubted whether 
It was rightly decided. Ho suggested that a continuing 
act might bo considered to be an offence equally in the 
jurisdiction in which it oiiginatcd, and that m which it 
took effect No such suggestion could be made if he 
left bis own ship, and committed the entire offence on a 
foreign ship, though it he committed murder or man- 
slaughter on land out of the Queen’s dominions, he 
might be punished in any county or place in Kng- 
landor Ireland in which he might be in custody (tU and 
25 Vict , c. 100, § 9). The ordinary Admiralty juris- 
diction IS supplemented as legaids masters, seaman, and 
apprentices employed at the time of, or within three 
months before, the offence, on board a British vessel, by 
§ G87 of the "Merchant Shipping Act, 1894. It makes 
them punishable for any offence against person or 
property committed at any place afloat or ashore out of 
His Majesty’s dominions (ante 25). This, of course, 
would cover the case just suggested. So the Jlcrchant 
Shipping Act, 1894, § C86 (ante *' 25) gives jurisdiction 
over any British subject who commits any crime or 
offence on hoard any foreign ship to ichich he does not 
belong. A person belongs to a ship if ho is one of the 
ship’s company underthe orders of the master. It seems 
very questionable whether a passenger does belong to it. 
So far as either belongs to the other, the ship belongs 
to him. If, therefore, an English passenger and an 
English engineer employed on a I'ronch steamer severallv 
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•committed offences on their way ont to India, the former 
could on arrival be punished by a British court, the 
■latter could not. He would have to be sent back to 
France for trial 

Every person whois found within a foreign Stateis 
subject to and punishable by its law. The English law- 
yers put this on the principle that a person who enters 
a State becomes entitled to the protection of its law. and 
js theiefore bound to render it obedience. The more 
obvious leason is. that no State can tolerate the presence 
within it of a peison who is not subject to some law, and 
no law can be administered to him but the law of the 
State Every ship, so long as it is on the high seas, is 
part of the tenitorv of the country whose flag it flies. 
So completely u this the case that a child born on an 
English ship is consuleied, for all legal purposes, as born 
in England Marsludl v yiurgatroi/d, L. R., 6. Q. B** 
31. Hence a foremner. who commits an offence upon an 
English ship, u heiher he is permanently or merely 
casually on bo.ird, is li.ible to the Admiralty jurisdiction. 
In the case of /? v Andfrson, L. R., 1 C. C.» 161 an 
American citizen, serving on board an English ship, 
which uas at the time in the Garonne on her way to 
Bordeaux, committed luausl.iughter upon another Ameri- 
can citizen serving on the same ship It was held that 
hio offence was tnable under the Admiralty jurisdiction, 
without reference to the provisions of the Merchant 
Shtpiing Act, lbo4, § 267 A stionger case was that of 
B V Carr, 10 Q, B. D., 76. Tlieie some bonds had 
been stolen from an EnglivJi ship while it was moored to 
a floating derrick attached to the quay at Rotterdam. 
The bonds in some manner, which was not explained, 
found their way to England, and were there received by 
the pnsonor.wbo was charged with receiving them, know- 
ing them to be stolen propeity. He could not he con- 
victed. UUK5S It -was shown that the thief, who was 
probably siWe Dutchman who had come on boaid, could 
have been ^nvicted by English law for the theft. It 
was held th^ if such a Dutchman had been carried away 
before he lefi'tlie ship, he could have been convicted at 
the Central Criminal Court, The ship was still English 



§ 28] WHAT CONSTITUTES A BlHTISn SHIP. 


61 


territory, though moored to the Dutcli shove. Therefore 
English law, as exeicised through the Admiralty jurisdic- 
tion, reigned on board it, and attached to eveiyone who 
entered it, and who, by placing himself under the pro- 
tection of English law, became amenable to its jurisdic- 
tion and liable to its punishment. 

British S/fij) — The mere fact that tlie ship has a 
certificate of registry as a British ship is prima facie 
evidence that she is such. But the presumption maybe 
rebutted, as, for instance, by showing that her owner 
was an alien — li v Bjornson, 34 L. J. M. C.» 180=10 
Cox 74=12 L. T. 473=llJur. N. S. 589=13 W. R. 
664. On the other hand, a ship may be shown by evi- 
dence to be a British ship, though she is not registered as 
such — B V. Sien Seberg, L. R., 1 C. C., 264; lileichant 
Shipping ict 1854, § lOG. If, houcver, a ship appears 
to have had a foreign title, every step which is necessaiy 
to establish a lawful transfer to British ownership must 
be clearly made out. This was the gioimd of the decision 
in li V Serva, 2 C. & K., 53=1 Den, C. C., 104, 
There an English cruiser captuicd a slaver and put a 
prize crew ou board. The prisoners rose on the crew 
and killed them They were tried for murder in 
England They were acquitted on the ground that un- 
der the treaties which were relied on to Justify the 
capture, the slaver was not lawfully in British pos'^ession. 
There was, therefore, no territorial Jurisdiction over the 
ship, and the prisoners, as foreigners, weio in no other 
respect subject to Britisli law. 

Where a foreigner is confined on a British ship, 
under circumstances which would Justify him in using 
violence to effect his escape, he is not punishable for acts 
done with that object, even though they would otherwise 
amount to murder. But m respect of acts not done for 
that purpose, he is liable under British law exactly as if 
he were voluntarily on board. The former point was 
raised, but not decided in the case of B. v. Serca. 2 
C, & K. 53=1 Den. C. C, 104. The latter point was 
decided expressly, and the former inferentiaily, in the 
two following cases. In Ji. v. Sattler, D. & B., 529= 
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•committed offences on their way out to India, the former 
could on anival be punished by a British court, the 
•latter could not. He would have to be sent back to 
Fiance for trial. 

1 .&) Every person who is found within a foreign State is 
subject to and punishable by its law. The English law- 
yers put this on the principle that a person who enters 
a State becomes entitled to the protection of its law, and 
IS theiefore bound to render it obedience. The more 
obvious reason is, that no State can tolerate the presence 
within It of a person who is not subject to some law, and 
no law can be administered to him but the law of the 
State Every ship, so long as it is on the high seas, is 
part of the territory of the country whose flag it flies. 
So completely is this the case that a child born on an 
English ship is consideieil, for all legal purposes, as 
in England Marshall v Murgatrojd, L. R., 6, Q. B*» 
31. Hence a foieigner, who commits an offence upon an 
English ship, whether be is permanently oi meiely 
casually on board, is liable to the Admiralty jurisdiction. 
In the case ot /? v Anderson, L. R., 1 C. C.» 161 an 
Aineijcan citizen, serving on board an English ship, 
which uas at the time in the Garonne on her way to 
Bordeaux, coinini tted manslaughter upon another Ameri- 
can citizen sewing on the same shij). It was held that 
his offence was tnable under the Admiralty jurisdiction, 
without leterence to the provisions of the Metchaiit 
Shipping Act, 1854, § 267 A stronger case was that of 
li V Can, 10 Q, B. D., 76. Theie some bonds had 
been stolen fiom an English ship while it was moored to 
a floating derrick attached to the quay at Rotterdam. 
The bonds in some manner, which was not e.xplained, 
found tlieir way to England, and w’ere there received by 
thepiisonei.who was charged With leceiving them, know- 
ing them to be stolen piopeity. He could not be con- 
victed, unless it'was shown that the thief, who w'as 
probably smile Dutchman who had come on boaid, could 
have been \onvicted by English Uw for the theft. It 
was held th^if such a Dutchman had been carried away 
before he leit\he ship, he could have been convicted at 
the Central Criminal Court. The ship was still English 
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territor}’, though niooi'ed to the Dutch shore. Therefore 
English law, as exercised through the Admiralty jurisdic- 
tion, leigned on board it, and attached to everyone who 
entered it, and who, by placing himself under the pro- 
tection of English law, became amenable to its jurisdic- 
tion and liable to its punishment. 

British Shqi — The mere fact that the ship has a 
certificate ot registry as a British ship is pritna facie 
evidence that she is such But the presumption maybe 
rebutted, as, for instance, by showing that her owner 
was an alien — li v. Bjornson, 34 L. J. M. C.. 180=10 
Cox 74=12 L. T. 473=llJun N. S. 589=13 W. R. 
664. On the other hand, a ship may be shown by evi- 
dence to be a British ship, though she is not registered as 
sucli — B V Sven Seherg, L. R., 1 C. C., 264; Merchant 
Shipping Act 165i, § 100. If, however, a ship appears 
to have had a foreign title, every step which is necessary 
to establish a lawful transfer to British ownership must 
be cleat ly made out This was the giound of the decision 
in R V Serva, 2 C. & K.» 53=1 Den. C. C., 104. 
There an English cruiser captuicd a slavei and put a 
prize crew on board. The prisoners lose on the ciew 
and killed them. They were tried for murder in 
England They were acquitted on the ground that un- 
der the treaties which were relied on to justify the 
capture, the slaver was not lawfully in British possession. 
There was, therefore, no teiritorial jurisdiction over the 
ship, and the prisoners, as foreigners, were in no other 
lespect subject to British law. 

Where a foreigner is confined on a British ship, 
under circumstances which would justify him in using 
violence to effect his escape, he is not punishable for acts 
done with that object, even though they would otherwise 
amount to murder. But fii respect of acts not done for 
that purpose, he is liable under British law exactly as if 
he were voluntarily on board. The former point was 
raised, but not decided in the case of li. v. Serca. 2 
C. & K. 53=1 Den. C. C. 104. The latter point was 
decided expressly, and the former inferentially, in the 
two following cases. In R. v. Sadler, D. & B., 529= 
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27 L. J. M. C. 48 = 7 Cox 431 =4 Jur. (N. S.) 52S, the 

prisoner, a foreigner, having committed larceny in Eng- 

land, escaped to Hamburg 

and put on board a British 

prisoner, who was in nous 

shot the oftioei who airesti 

of his wound. Lord Campbell, C J., during the argu- 
ment of the case, said “ If a prisoner of war, who had not 
given his paiol, killed a sentinel in trying to escape, it 
would not be murdei ” In giving the judgment of the 
full court (fourteen judges, among whom the heads of 
the thiee courts were present), he said . — 

Here a crime is committed bj tbe prisoner on board an 
English ship oa the high seas, which would have been murder If 
the killing had been by an EngUshmin in an English county; 
and we are of op.nion that under those circumstences, whether 
the capture at Hamburg, and the subsequent detention were 
laivful or unlawful, the prisoner was guilty of murder, and of 
an offence against the laws of England > for be was in an 
English ship, part of the territory of England, entitled to the 
protection of tbe English lew, and he owed obedieuco to that 
law ; and be committed tbe crime of murder— that is to say, he 
■shot the officer, not with tbe Mew oi obtaining his liberation, but 
from revenge aod malice prepense. D & B., p. 5)7. 

In the case of Atty -Gen for Song-Kong v. Kteok- 
A-Sing, L, R, 5, P. C. 179, the prisoner was one of 
a number of Chinese coolies who, while on a voyage 
from China to Peru in a Fiench emigrant ship, killed 
the captain and several of the crew and took the ship 
back to China The Chief Justice of Hong-Kong re- 
leased the prisoner on habeas coipus on the ground, 
inter alia, that the ship was a slave ship, and that the 
coolies were justified m killing the captain and crew for 
the purpose of obtaining their liberty. This finding 
was reversed on appeal by the Judicial Committee. 
Their Lordships said: — 

There was evidence from which it might be iuferred that some 
of the coolies had, by fraud or by threats on the part of other 
Chinesp, been induced to go to the barracoon and embark on 
hoard the ship against their will. They ap2>ear, however, all to 
have professed to the Poituguese authorities at Macao thot they 
were Milling emigrants; and there was, in their Lordships' 
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•opiDion, DO sufTicieat eMdence upoa the depositions thal either 
the Portuguese authorities at Macao, or the French captain or 
crew, were any parties to compelling any of the coohes to ieavo 
•China against their wilt 

The Committee were accordingly of opinion that the 
offences committed by the prisoner, assuming the 
•evidence to be true, W'ere those of murder under the 
French municipal law, and pirac 3 ' gentium It will 
be observed that it was the fact that the murder 
was committed in such a manner as to amount to 
pirac 3 ‘ jHre gentium which gave the English court juus- 
-diction. Otherwise it would have had none An Amer- 
ican, on board an Aineiican vessel, inflicted injuries on 
a German, who died from them after the arrival of the 
ship in Liverpool, where the American was taken into 
custody It was held that there was no jurisdiction to 
try the oQence m England, even under 9 Geo IV, c. 
31, § 8, which gave the courts power to try a piisoner 
for murdei, where the death ensued within its limits 
.from an injury inflicted beyond them. li. v Lewis, 26 
L. J. M. C. 104=D. & B.. 182=26 L. J. M. C. 104=7 
Cox 277=3 Jur. (N S.) 525. 

As to the poisons triable by the Indian Courts it will 
-be observed that § 4 of this code and § 188 of the Cum. 
P. C., and §§ GSG and 087 of the Merchant Shijiping 
Act confer jurisdiction in certain cases over a “ Biitish 
■ subj'ect,” which is an ambiguous expression (See ante 
^ 20.) It used to be einplo^'cd in the earlier statutes rela- 
ting to India in the same restricted sense as “European 
British subj'ect ” But its ordinary moaning is that of a 
peison who owes allegiance to the British Crown by birth 
•or naturalization, R. v. Manning, 2 C. & K., 887 at 900. 
. Accordingly’, upon the construction of a crimiual statute, 
9 Geo. IV, c. 31, § 7, the expressions “His Maj'est}’‘s 
•subject’’ and “ British subject ’’ were treated by the court 
us sy’nonymous, in dealing with a native of Malta, who 
murdered a Dutchman in Smyrna, — R. v. Az:opardi, 1 C. 
& K., 203=2 Moody, 289. It seems clear that the word 
British, when qualifying subject, in the Merchant Ship- 
ping Act, must mean the same thing as it does when 
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as opposed to foreign. The restricted meaning of the 
term would become important for the first time when 
the question arose, what court in India was to try the 
prisoner^ For instance, suppose an English sailor and 
a Malabar coolie, returning fiom the West Indies, join 
in robbing a passenger on board a British ship while it is 
in a foreign port, and are ariested when they reach 
India ; both would be amenable to the jurisdiction of the 
Indian courts, as being in the general sense British sub- 
jects. But the Englishman, as being a British subject 
in the restricted sense, i e , an European British subject, 
could, in general, only be tried before the High Court, 
while the coolie might be tiied by any Court in the 
ll/o/MSsif within whose jurisdiction he was found, provided 
it was capable of taking cognizance of theft 

Wheie a person, charged under Act 12 & 13 Viet., c 96, 
has, and claims, the privilege of being tried by the High 
Court 

The court erercising ciiroinal jurisdiction shall certify the 
fAct and claim to the Governor of such place, or chief local 
authority theieof, and such Governor, or chief local authority, 
shall thereupon order and cause the said person charged to be 
sent into custody to such one of the Presidencies as such Gover- 
nor shall think ht, for trial before the Supreme (Hieh) Court of 
such Presidency, »nd the said Supreme Court, and all public 
officers and other persons m the Presidency shall have the same 
jurisdiction and nuthonties. and proceed in the same manner in 
relation to the person chariced with such offence, as if the same 
had been couimitted, or orignially charged to have been commit- 
ted, within the limits of the ordiniry jurisdiction of such 
Supreme Court (23 & 24 Viet c 88, § 2). 

(c) Piracij jiireqentium\5o.n offence against all nations, 
which renders the offender punishable by his captors, 
wheiover he may be found, to whatever nationality he 
may belong, and in whatever court having jurisdiction 
to try such offences he may be arraigned. 1 Phill. Int. 
L., 379. (for a collection of definitions see The United 
States V Stater, 5 Wheaton 153 at 163n.). In the 
case of Atty.-Gen of Hong-Kong v. Ktcok-A-Sing, L. R.» 

5 P. C., p. 199, the Jndicial Committee cited with 
apptoval the following definition of the offence given by 
Sir Charles Hedges in JRex v. Doit'Sort .* 13 St. Tr., 454. 
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Piracy is only a sea-term for robbery, piracy being a robbery 
committed within the jurisdiction of tbe Admiralty. If the 
mariners of any ship shall Molently dispossess the master, and 
afterwards carry away the ship itself, or any of the goods, tackle, 
apparel, or furniture, with a felonions intention, in any place 
where the admiral hath or pretends to hare jurisdiction, this is 
also robbery and piracy. 

In the case of the M'ltjHlan Ptraiet, Dr Lushmgton said • “ If 
it was clearly proved against the accused that they had committed 
robbery and murder upon the high seas, they were adjudged to 
be pirates, and suffered aceoidingly. It was never denned 
necessary to inquire whether the parties so convicted had intend- 
ed to rob or to murder on the high acoa indiscnminitely Though 
the municipal law of different countries may and Joe^ differ in 
many respects as to lU definition of piracy, yet I apprehend that 
all nations agree in thtS, that acts such us robbery and murder on 
the high seas are piratical acU and contrary to the law of 
nations." 1 Phill Int L , 392. 

These extracts, though peiiectly adecjuatoin lefeience 
to the cases to which they were applied, aie not defini- 
tions, in the logical sense, ot the term inrac}j jute t/cntiuin. 
They are at once too wide and too nanow Foi instance, 
It has been repeatedly hold by the most tininenb 
Judges in the United States that. “ the inoie coiuinittalof 
lobbery or muider by a person on board of ot belonging 
to a vessel, which at the time, in point ot fict as well as 
of right, IS the propeity of the subjects of a foioign state, 
who have at the tune, in vutue of this pioperty, the 
control of the vessel, is not piracy jure gcnttiim ' It 
may be punishable as •'Uch by tlie nation which has 
jurisdiction over the ship, but not by other nations. — Per 
Marsliall.C J Uiiifed Stiife's\ 5 Wheaton, 144, 

foUoiciiuj a previous decision ot his own. — United States v. 
Palmer, 3 Wheaton, 610, p. 643. ^Yhele such acts aie 
done by those who are on board the vessel, thev will 
become piracy jioe gentium, if bv overpuweimg the 
master they obtain possession of the oi its contents 

and it makes no ditleience whethei the offendeis are the 
crew or the passengers, or what the purpose may be for 
winch they intend to use the ship, provided they aie not 
acting f>o/m fide undei any justifying authority, or for 
any justifiable cause In the case of United States v 
Pirates, S Wheaton, 184, the crew of a properly 
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cotnmissjoned vessel rose upon their officers and pio- 
ceeded on a puatical cruise. Johnson, J., said, "The 
decision in Palmar s case does not apply to the case of a 
crew whose conduct is such as to .set at nought the idea of 
their acting under allegiance to any known power. From 
which il follows, that when embarked m a piratical 
cruise every individual becomes equally punishable, 
whatever may liave been his national character, or what- 
ever may have been that of the vessel in which he sailed, 
or of the vessel attacked ” See May 3 East P. G 796. 
So in It. V. Tertian or TivnaHy 33 L. J. M. C., 201— 
5 B. & S., 643. the vessel was seized by passen- 
gers, who sent the master and crew adiift m a boat. 
Blackburn, J , said, “ When the cmne consists in having 
overpowered the ship, it becomes a dime under the 
jurisdiction of every civilized nation : but other cases of 
robbery on board a ship may be cases of piracy by the 
municipal law of a country, but not de jute genUntn." 
In the case of Atty -O'eH o/ HanQ’Kang v, A'u'oft* 
ASxng, L. R., S P, C., 180, the seizure of the ship by 
cooly emigrants was held to he piracy, though they 
intended to make no other use of the vessel than as a 
means of returning to their homes m China. But where 
the master of a vessel had goods at Botterdam and 
caused it to be insured and on the voyage ran the goods 
ashore and burnt the ship uith a view to defraud the 
owners and insureis. the offence vras held to be only 
breach of trust and not piiacy. Mason 2 East P. C. 796; 
Pichatd Curling R, and R. 123. 

Where a ship is actually crifising as a piiate, any 
attack by it upon another ship would be punishable as 
piracy, w'hethtti successful or thereverse. And there seeros 
no reason to doubt that tbe mere act of cruising for 
piratical purposes, by a ciew acting in defiance of all law 
and acknowledging obedience to no Government what- 
ever, IS also punishable as piracy de jure gentium. 
United States v. KhntocK, 5 Wheatson, 144; United 
Slates V Pirates, 5 Wheaton, 184 ; 2 Steph. Cnm. L., 28. 
Ko acts done by a ship regularly commissioned by a 
State, wljich is not itself a piratical State, and profess- 
ing to act under that commission, can be treated as 
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•piracy, though the commandei of the ship exceeds his 
commission. 1 Plnll, Int Jj., pp. 392 — 394 A jiriva- 

.teer has only authoiity against the enemies of the belli- 
gerent by whom he is commissioned, or against neutrals 
who violate the laws of nentiality, and any inbrntional 
attack by him upon friendly poweis is piracy . — Per Sir 
Leoline Jenlins, aleii 1 Phill lot L, 393. Where a 
civil war has reached that height m which the rebels are 
recognized as belligerents, though they have not been 
recognized as independent, the acts of war caiiird on by 
such rebels cannot be treated as piiacy. This was so 
laid down by Marshall, C J , m United States v Palmer, 
5 Wheaton, 610, dunng the lebelhon of the Spanish 
•colonies m South America In v 33 L. J. M. 

C., 201=5 B. &S. 643, there was some leason to suppose 
that the persons who captuiod the American vessel were 
acting on bolulf of the Conledeiates. Blackburn, J , 
said, “ But looking at the evidence, what was done by 
the piisoncis iseitliet taking the ship foi plundei, which 
would be piracy oran actot war, and conse- 

quently not tuabic anywheie For although the Confe- 
derate States are not recognized as an existing power, 
yet they ate as belhgeients ” Offences which are 
constituted piracy by municipal law, even bv .^ct of 
Parliament, can confer no jiiusidictionovei loLCii'fitits, and 
it makes no difteicnce that thej are committed within 
the three-mile limit — United States v A'est/er, Bald, 15. 
Foreign vessels seized uudei such Acts, unless sanction- 
ed by tieaty, must be leleased, and those who resist 
seizuie aic not punishable ciimmaJiy. The Louis 2 
Dodson, Adm. p. 239; pet Sir W Scott, R v Seiva, 2 
C. & K., 53=1 Den. C. C. 104. 

As puates aie triable by any powei into whose hands 
they [all, the jiuisdiction over them att.ichos upon cap- 
true to the nation by whom they were captured, and 
cannot be lian^>leiicd to any other nation In laj2 some 
Chinese emigiant>> io»e upon the captain and crew of an 
Ameucau vessel, iimideied them, and earned away the 
vessel An Americ.in officer captured some of the offen- 
ders, and biouglit them to Hong-Kong, uhere he desired 
that they should bo tried by the Supremo Court. The 
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point was referred to the Queen's Advocate, Sir- 
J. D. Harding, and to the Attorney and Solicitor-General,. 
Sir Frederjk Thesiger and Sit Fitzroy Kelly, who were- 
unanimously of opinion “ that no British authority could,, 
consistently with the law of England, or with the law of 
nations, take cognizance of such a case as that described ” 
Forsyth, 220 On the same princuile, the English 
courts decided that an American who was charged with 
piracy committed on an American vessel, and who was 
in Biitish custody, could not he surrendered under a 
treaty of extradition with the United States. — B. v.. 
Ternan, 33 L. J. M. C., 201=5 B. & S., 643, 

The Act 12 13 Vict , c 96, now extended to India,, 

gives jurisdiction ovei cases of piracy committed within 
Admiralty jurisdiction to any couit which could have 
ttied the case, “if such otfence had been committed, and 
such persons liad been charged with having committed 
the same, upon any waters situate within, the limits, 
of such colony, and within the limits of the local 
Jurisdiction of the couits of ciiininal justice of such 
colony " In 1 35 1 a question arose as to the power of the 
Commission Court of Honduras to tiy a case of piracy. 
It was referred to the law otlicccs, Sir John Dodson,. 
Queen’s Advocate, and Sir John Eomilly and Sir 
A E. Cockburn, Attoi ney and Solicitor-General, and they 
reported against the jurisdiction. They stated as their 
opinion, “that the commission court, accoiding to the 
stat. 59 Geo. Ill, c -14. and the Letters Patent of the 
Crown by which ic js constituted, has no jurisdiction to- 
try eo nomine for piracy, and that the subsequent imperial 
statute of tlie 12 A 13 V'lct , c 96, which the Chief 
Justice of Honduras seems to think has given that j'uris- 
diction to tlie court, only contemplated the trial by 
any colonial court of the same offences when committed, 
on the high seas, which the same court might previous- 
lyXhave tried if committed upon any inland waters.” 
Forsyth, 227 From this opinion jt would follow that 
piracy, as such, can only be tried in the High Courts 
of B^^bay, Calcutta, and Madras. Over the robbery 
or muivler which constitute the overt acts of the alleged 
piracy, Nthe Mofussil courts %vould have jurisdiction, it 
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the offender was amenable to the British courts for such 
•offences If. ho\Yever,he was a foreigner, who Could only 
be tried at all as a pirate jure gentium, then it would seem 
ithat he would have to be committed to the High Court. 

29. Law applicable in Indian Courts at trials for 
•Crimes committed on High Sea. — Offences triable under 
the Admiialty juiisdiction, whether it was exercised by 
means of commissions issued to the colonial or foreign 
possessions, of the Ciown, or by means of the courts m 
England, were dealt with accoiding to the ordmaiy couise 
•of the common law of England As flesh statutory 

• offences weie created, power was given to the ddmiral 

to try them All the Consolidation Acts of 2-1 it 25 Vict. 
•contain such a clause 8eeas to accessories and abettors 
c. 94, ^ 9 , as to laiceny. c. 90, 115 , malicious injuries 

to property, c. 97, § 72, forgery, c 98 § 50; offences 

• against the com, c 99, § 30 , offences against the person, 
•c. 100, § 03. When the Supicmc Couits were oieatod 
m India, each of them was by its charter autboiizcd to 
try crimes commuted upon the high seas, " accoidmg to 
‘the taws and customs of the Admiialty in that pait of 
'Great Britain called England ’* Calcutta Chartei, § 27 ; 
Madras, § 42 , Bombay, § 54 Doubts which Iiad 
arisen as to w hethci these charters gave Admiralty jui is- 

• diction beyond the local limits of the couits were settled 
hy 33 Geu. Ill, c 52, § 150, and 53 Geo III, c 155, § 
110, which declaicd th.it the couit-» had juuadiction ac« 

•cording to the laws and customs ot the Admiralty of 
England over ciiiuvs committed upon any of the high 
seas Thoie can, of course, be no doubt that so 
long as the Supicme Courts continued, all Admiralty 
offences wcic determined accoidmg to the criminal law 
ot England, as indeed all offences weie 

The Penal Code was passed in 16(30, and thereupon 
U took the place ot English ciiiiimal law in the piesidency 
towns In 18G1, Act 24 and 25 Vict,, c 10 1. was passed 
lor estahlibhing High Courts lu India By § 9 it is 
provided inter aha that the High Courts should po-.sess 

• all such Admiialty juiisdiction as was possessed by the 
'late Supicme Courts save as by such Letters Patent 
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was otherwise directe<l, and subject to the legislative 
authority of the Council of the Govei'nor-General of 
India. The Letters Patent of 1802 contain two sections 
relating to criminal law 

S 29 That all persons brought for trial before the said High 
Court, either in the e’cerciscol its original jurisdiction, or in the 
exercise of its jurisdiction as a Court of appeal, reference or 
revision, charged with any offence for w'hich provision is made 
by Act No. XLV of 1860, called the Indian Penal Code, shall be 
liable to punishment under the said Act and not otherwise. 
§ B2 : That the said High Court shall have and exercise all such 
criminal jurisdiction as may now be exercised by* tho said Supreme 
Court as a Court of Admiralty. 

It Will be obseived that the section which refeis 
to the Penal Code does not include the Admiralty 
Coiut, and that the section which goveins the Admiralty 
Court does not refer to the Penal Code. Obviously be- 
cause It was intended to act in Admiralty cases under 
English law as it did befoie The Letieis Patent of lb05, 
§ 33, simply continue the Adiniiait} jurisdiction as con- 
ferred by the Letteis Patent of ls(j2 Xo doubt similar 
AdmnaUy juiisdiciion was given by the charters of 
many ol the leading culoniai couit*;. In 1849 it was 
considered desirable to cunlci this junsdiclion upon 
all the colonial courts, instead of exeicising it by com- 
missioners specially appointed for that purpose This 
was eflected by Act 12 it 1.4 Vict., c. 90 §§ 1 
extended to India by 24 & 24 Vict , c. 88, w'hich provid- 
ed foi the mode in which ofifendeis should be tried, 
in the colonies, and for the application to their 
case of the same laws as would be applied, if the 
offence had been committed and tiied in England, any 
law, statute or usage to the contrary notwithstanding. 
It may be suggested that § 2 only lefers to the pains, 
penalties, and forfeilnus winch are to result fioin convic- 
tion. This, howevei, is cleaily not tho true sense of the 
section. The preamble lecitis that Admiialty offences 
used to be tried in the colonies bj commissioners under 
the Act 10 A 11, Will III, c 7, "According to the civil 
law and the method and rules of the Admiralty,” and 
afterwards by commissioneis under Act 4G Geo. III. 
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c. 54, ‘‘ .A.ccoidmg to the common couise o£ the laws ol 
this realm used for offences committed upon the land 
within this realm ” It then lecites that it is expedient 
to provide for the trial in the colonies of persons chaiged 
with the commission of <Hc/t offences, that is offences by 
English Law Then § 1 piovides that all such offences 
shall be tiied in the colonies m the same way as if they 
had been committed in the colonial wateis; and § 2 pro- 
vides that whatever the law of the colony may be, the 
punishment shall be the same as would be awarded if the 
trial had been in England. If theiefote the facts chaiged 
constitute no offence punishable in England . oi an offence 
of a diffeient charactei, the law ot England must be 
looked to, and not that of the colony Of com&e it would 
have been much siroplei to say that the substance of the 
offence must be dealt with accoiding to the law of 
England, and the pioceduie foi tiying it accoidmg to the 
law ot the colonies, but then simplicity is not the charac- 
teristic of English statutes It will be ohsetved that the 
same phraseology is used m § 2ot the Penal Code, where 
the words must bear the same meaning as I have attii- 
buted to § 2 of Act 12 A 13 Vict , c Od. Then comes 
the series of enactments under the Meichant Hhipp%ng 
Code § 207 of the Act of 1854 [ante *1 25) contains a 
perfectly distinct provision that the offences nffened to 
in It may be tried by all courts which ha\e Admualty 
jurisdiction, but that they ate to he deemed otlences of 
the same nature respectively, and punishabU in the same 
way as if committed within the Adiuiialt\ of England 
§ 21 of the Mochant Shipping .Irf ol 1K55, and § 11 
ot the Act of 18(17 contim no such piovision, but each 
Act IS to he read with the Act of 1H.)4 of which it forms 
apart, and the forinei section makes spiciiil reference 
to the Act of 12 *V 13 Vict , c UG Tliese sections were 
re-enacted in the Meichant Shipping Act, 1894, as 
§§ G8G and GS7 It may theiefoie lauly be assumed 
thdt clauses in pan matetut ucfe futernic-d fo be dealt 
With in the same way 

If this IS so, the whole emrent of legisLition is leason- 
able and consistent Every Englishman k subject to 
the laws of lus own country He is liable to become 
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subject to the laws of any other country which he visits, 
for anj offence committed within that countiy, but not 
otherwise. If, then. Parliament directs that an English- 
man who commits an oflenco on the high seas shall be 
tried for it m a colonial or Indian court at the other end 
of tht world, one would expect that the court should try 
him for the offence which he committed at the time and 
place where he committetl it But the offence which 
he committed at eucli a latitude and longitude at sea 
was an offence at English law, or none at all. Other- 
wise, this remaikable lesult would follow, that if a person 
commiited an improper act at sea, its criminality would 
depend on the diiection in which the ship's head was 
turned. Suppose an English passenger in the Bed Sea 
uses slanderous language which, by English law, would 
neither he punishable, civilly nor criminally, but 
which 18 defamation under the Penal Code ; or, suppose 
he obtains the propeity ol another by a vepresentation 
which would not be a false pietence under English Law, 
but would be cheating by the Penal Code ; if he was 
tried in theCcnlial Criminal Court lie must be acquitted. 
Could he hj convicted in the High Comt of Bombay^ 
Can a man who has committed no offence at all on the 
1st July m the Keel sea, be convicted on tho 1st August 
in Bombay, on the ground that, if he had done the same 
act a foitnight later in a different place, he would have 
been punishable undei a code, to vihich he was not sub- 
ject when he did the act which is complained of':* It 
seems almost a leduttio ud absurduw In Phillips v. 
Eyre, L. R., 4 Q. B., at p. 239, Cockburn, C. J., said: 
“It appears to us clear th.at where, by the law of another 
country, an act cooip’ained of is lawful, such an act, 
though it would haM; been wiongful by out law, if com- 
mitted here, cannot be made the ground of an action in 
an English Coiut " In the same case on appeal, L. R.» 
6 Q. B., 1 at p. 28, \ViIlti%. .J., said . “ In older to found 
a suit in England for a wrong alleged to have been com- 
\mitte(l abroad, two conditions must be fulfilled: first, 
the uiong mast be of such a character that it would bo 
aotionable, if coinimtted in England : secondly, the action 
mdst not have been justifiable by the law of the place 
uIipVc It n,is dune.” This ruling is a fortiori applicable 
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to criminal liability. So also ilfacfiodov. FonifS [1897], 
2 Q. B., 231 ; Can v. Ftancis Times [1902], A. C. 176. 

With the exception of the Bombay decision m 14 B. 
227, (see 13 supra), the decisions in the Indian courts 
have been in conformity with the above views In 1 R, 
L. R. (O. Cr.), 1, the prisoner, a British subject, was 
charged under 1 Vict , c 8.5, § tl, with feloniously cut- 
ting and wounding K. Ned, on the British ship Scindia, 
on the high seas, withm the Admiralty jurisdiction, with 
intent to disable him The juiy negatived the felonious 
intent, and found him guilty of unlawfully wounding, 
which Was a misdemeanour This they were authoiized 
to do by X4 vb 15 Vict , c 19, § 5 The court assumed 
jurisdiction undei 18 A 19 Vict , c 19, § 21 [catie * 25). 
Peacock, C J., said 

The ch<i,rf;«, thon, b«en prcfeired umUi* Ihighih ruid 
lb hiis been tfcd und^ir the procedure of Induii Lm. uiid the 
punishment iiiu^t he accoiding to Ungluh luw (p II) Alvcpher- 
son, J., said “ I am of opinion th.xt the English law is the 1 uv bv 
which the prisonei was tuable, .xnd upon that point I cuncur 
generally with the Chief Justice There ts no doubt ill it the 
English law uas the law which ongmail} applied to otlouces 
committed on the high sees on bond Bnti&h ships . and thu was 
continued the Meiciiant Shipping Act, J824 The <juestJi>n is, 
whether by the Ameiidmeut .Vet of 188», or bv the 12 A Id Vict , 
c 96 (extended to this country bv *d8 4 2-1 Vict , c 88). this stale 
of things was changed, and the local liw ww^ substituted fui the 
English I think it was not I do nob think il can be sanl that 
in either Act there IS anjthmg winch dibtiiictl> shows an inten- 
tion to alter the law by which such cases ure to be tiicd, except 
in matters of mere piocedure Hut I ha>e no doubt that, under 
these statutes, the local procedure i-. the ptoceduie which is to 
be followed ” tp. 141 


In 7 Bom. H. C. Cr. Ca., 89. Hanot and Haiks, the 
master and carpenter of n Biiti^h ship, the Aurom, weie 
indicted for will iilty de>»tioying it by fiie, on it^ \oyage 
from Bombay to Liveipool, when it had proceeded about 
fifty miles on its way. and Kliuslune and Whitwell, tlie 
brokeis of tlie ship, weic chaiged with instigating the 
odence \\’estiopp, C J . in an elaborate judgment of 
the Full Couit decided ih.tt the Penal Code could not be 
applied, cithei to the ciiimnals on board the ship, or to 
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subject to the laws of any other country which he visits, 
for any offence conimiktetl within that countiy, but not 
otherwise. If, then, Pachament directs that an English- 
man who commits an oflence on the high seas shall be 
tned for it in a colonial oi Indian court at the other end 
of the world, one would expect that the court should try 
him for the otfence which he committed at the time and 
place where he committed it. But the offence which 
he committed at such a latitude and longitude at sea 
was an offence at English law, or none at all. Other- 
wise, this romaikable lesult would follow, chat if a person 
committed an impropci act at eca. its criminality would 
depend on the direction m which the ship’s head was 
tmned, buppose an English passenger in the Bed Sea 
uses slanderous language which, by English law, would 
neitlier be punishable, civilly nor criminally, but 
which IS defamation under the Penal Code ; or, suppose 
he obtains the propeity ol another by a representation 
which would not beafal.se pietence under English I/aw, 
but would bo cheating by the Penal Code: if ho was 
tried m theCeuiral Criiamal Court he must be acquitted. 
Gould he lu convicted in the High Couit of Bombay? 
Can a man who has committed no offence at all on the 
1st July m the Bed sea, he convicted on the Isfc August 
in Bombay, on the gtound that, if he had done the same 
act a fortnight latei m .1 {h/Tcient place, he uoukl have 
been punishable undei a code, to which he was not sub- 
ject when lie did the act winch is complained of? It 
seems almost a rediutio ad absutdum. In Phillips v. 
Eyri-, L. R.,4 Q. B., at p. 239, Cockburn, C. J„ said, 
“it appears to us clear thit where, by the law of another 
countiy. an act complained of is lawful, such an act, 
though it would ha\« been wiongfnl by our Jaw, if com- 
mitted beie, cannot be made the giound of an action in 
an English Coint ” In the same case on appeal, L* R.» 
6 Q. B., 1 at p. 28, Willi's, J , said “ In ouler to found 
a suit in l^ngland for a wiong alleged to have been com- 
Vmiitod abroad, two conditions must bo fulfilled: fiist, 
the wrung must bo of such a chaiacter that it would be 
aotionable, il committed in England ; secondly, tlie action 
must not have been justifiable by the law of the place 
whore it was done " This ruling is a /orfioji applicable 
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to criminal liability. So also il/ac/intfo v Fontes [1897], 
2 Q. B., 231 ; Cair v. Ftancis Times [1902] , A. C. 176. 

With the exception of the Bomba}’ decision m 14 B. 
227, (see * 13 sujjrn), the decisions in the Indian courts 
have been in confoimity with the above views. In 1 R. 
L. R, (O. Cf,), 1, the piisonei, a Butish subject, was 
charged undei 1 Vict , c 85, § ‘2, with feloniously cut- 
ting .ind uoundmg K. Ned, on the British ship Scincha, 
on the high seas, within the .\dmiralty jurisdiction, with 
intent to disable him The juiy negatived the felonious 
intent, and found him giulty of unlawfully wounding, 
which was a misdemeanour This they were authouzed 
to do by 14 15 Vict., c 19, § 5 The court assumed 

jurisdiction under 18 3. 19 Vict , c 19, § 21 {ante * 25; 
Peacock, C J , said 

The ch.iri'e, thon, h.w been preferred umUi Eiijjl’sh and 
It has been tfcd under the procedure of Indian law. .end the 
punishment must be according to liiiglish law (p 11) Micpher 
son, J , e ud "I .im of opinion th.\t the English law le the I i\v by 
^vhich the pnaonei was triable, and upon that point I concur 
generally with tlie Ciucf Justice There no doubt that the 
English law was the Ua which originally applied to oireiices 
committed on the high seas on boaid Untieh ships , and this was 
continued by the Merchant Shipping .Vet, 1834 The question is, 
whethei bj the Amendment .Act of I88>, oi by the 1‘2 A 18 Vict , 
c. 96 (extended to this countrv bv 2J A 24 ViCt , c 88), this state 
of things HAS changed, and the local Uw was substituted for the 
English I think it u.is not I do not think it cun be said that 
111 either Act there is anything which distinctly shows .in inten- 
tion to altci the law by w'hich such cases are to be tried, except 
in matters of mere ptocedure But I haic no doubt that, under 
these statutes, the local procedure h the procedure which is to 
be followed ” (p 14) 

In 7 Bom. H. C. Cr. Ca., 89. Hanot and Marks, the 
master and carpenter of a British ship, the Aurora, were 
indicted for wilfully destroying it by fire, on its \oyage 
from Bombay to Liveipool, when it had proceeded about 
fifty miles on its way, and Elmstone and Whitwell, the 
biokers of the ship, weie chaiged with instigating the 
offence Westiopp, C. J , m an elaborate judgment of 
the Full Couit decided that the Penal Code could not be 
applied, eitbei to the criminals on board the ship, or to 
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those in Boinh.iy who insugated the commission of an 
offence on the high seas and moie than three miles fiom 
the sljore. Ho leviewed the senes of statutes already 
leferrcd to, and decided that they e.vhibited one uniform 
intention, that the Kngh&h law should bs the substantive 
law of decision m cases made cognizable by tlie local 
tribunals by viitue ot those statutes. In Thonipso>i's 
case. 1 B, L. R» (O. Cf.l whicli he approved, the Mer- 
ch'oit Shtp 2 nnff Act of 1807, § 11, was not leierred to, as 
it had not i’eached India at the date of that decision- He 
said of it. 

There is no recital or evidence of any intention in the stat. 30 
& 31 Vict., c. 12•l^ I ll (ttnfi *1 25|, to depart from the well-marked 
policy of the principal and umendiog Acts, in prescribing the 
English Ian ss the substantive J.nv by which cases sbould be decid- 
ed, The «ord ‘determine’ is not, in our opinion, of itself any 
i-ufficient indication of such an intention, contrary as it ivotild be 
to the Merchant h'hipping Code, which the principal and amend' 
mg Acts form. liecollccting that the stat 80 d; 31 Viet., c. 124, 
§ II, applies to all the colonies, as well as to India, we should 
not feel warranted lo giving that phrase any such extensive effect 
ns to substitute thioughout Her Majesty's dominions other than 
the United Kmgdom the local Uw of each colony or province for 
the law of England (p- 

In 21 C. 782, «hcie a British acainan tried for an 
offence committed on the high seas on a British ship, it 
was held that the offence must be tieated as one against 
Enghsh law, though the pwiceduve was to be that of the 
Criminal Proceduie Code This case followed 16 C. 238, 
where the same view bad been tacitly assumed. Both 
these cases weie siihbeijuent to the stat. 37 vt 38 Viet,, 
c. 27 (ante * 2-5f That statute formed the ground of 
decision m 14 B.,227. This case was followed, though 
appavently not rcfeiied to, in 25 B., 636=3 Bom. L. R. 
2K which ivu\a\n6 to be considered Theve the defen- 
dant, a native Indian subject, captain of a native boat, 
took on board at Alleppy. on the Malabar Coast, a cargo • 
for delivery at Boml^y. He fraudulently sold it, ond 
scuttled his ship neai (xoa. Both offences probably, and 
the latter certainly, were committed beyond three miles 
from the shore of Goa. He was charged under §§ 407 & 
•137 of the Penal Code» and was tried and convicted in the 
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Sessions Couit of Hatnagin On appeal it was argued 
that the Sessions Couit h.iil no jurisdiction to try any 
offence within the territorial wateis of Ooa. and that 
both offences, being coinuiitted on the high seas, could 
only be tried according to Knglish law. As to the first 
objection, the Couit said that, if the facts suppoited it, 
the prisoner could still be tried in Biitish India under 
the Treaty Act IV of 18b0 


“ Then comes the question, wheihei the coin ts of Indi.i have 
juiisdietion, and whtthei the Indun Penal Code applies to of- 
fences committed on the high seas The htat 30 & 31 Vict , c. 124, 
§ 11, which applies to India, says that offences on the high seas 
must be ‘tried .ind detcrmineu ' as if committed on the high seis ; 
(.Vic, but clearly a raispiint) And 37 4 38Vict. c 27. s ly? trtst 
the punishment must aUo be i^cordmg to the loc.il Ian The 
question is argued with force and cleirness bv .Mr Starling in his 
work on Indian Ciiminal Law. |>p 13—29 {4th ej ) He points 
out that the tule m 7 B.HC R Cr. Ca 89 to the effect that 
English, not Indian, Jaw is applicable to offences oomaiittej on 
the high seas, and tried id India, is alteied by stet 37 4 83 Vlct , 
c. 27 All disability is now lemoved since tha pissing of the two 
Acts cited. The prehmm iry objection as to juiisdiction theie 
fore fulls” (p. 230). The question w considered I't length in a 
recent Full Bench ruling of the Chief Couit of Lowei ilurm i in 8 L 
B. R. 221^4 Bur L T. S9»12 Cr. L J 198»10 fnd Cas 703. 
There ft Native Indian subject was charged with muidei on the 

high seas and was tried i>> r-.*, • . 

(fl) the Sessions Court Itftd j '• 

1 . 23 and 24 Vict c 83 § I . • • . 1 ; 

Act 1894 , {!,) undei 5? 3 A •• ’ 

cable was this code as the > • . ! i 

anj other pait of the woild outside British Indii , {t I no sanction 
of the Local Goicrnincnt under pioxiso (l)to^ 188 of the Code 
ofCr Procedure wjs required, a» the word terntory occurring there- 
in refers onl) to terntoiies of any Kstive Pimco or Chief in India, 
but cannot include high was The contrary Mew us to substan- 
tive l.vw applicable prevailed m 39 C. 487 =16 C. W N. 471 = 13Cr. 
L J. 246 = 14 Ind, Ca. S98 where 44® 227 w ihnifiileil from 

Mow, it Will l>c obsurxcd that in tlie case in 14 B. 
227, the Judges did not dispute the soundness of the 
ruling m 1 B. L. R. (O. Cr,) 1 and 7 B. H. C. R. Cr. 
Ca. 89 tliat in tijing offences in India against peisons 
ulio were not native Indian subjects, under 12 and 13 
Viet , c 9G, and the Jlercbant Shipping Code, the sub. 
stance of the offence was to be dealt witli under English 
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Jaw. The dictum was that these decisions had been 
ovennled by 37 and 38 Vict , c. 27, § 3 (ante 1' 25) But 
that section has notJiing to do with the trial of the case. 
It takes the matter up after conviction, that is, when the 
trial is over, and nothing letnains but the sentence; then, 
the offence committed upon the high seas, or else- 
where, was also an otfence punishable under the local law, 
the sentence is to be the same as if it had been commit- 
ted within the local limits. If the offence was not so 
punishable, the Court must inflict such a punishment, 
known to the local law, as most nearly resembles that 
to which the prisoner might have been sentenced m 
England. Nothing is said as to the ronveise case, 
already suggested, whcie the act charged as an offence 
committed at sea or elsewhere, was not an offence at all 
under English law, or was an offence of a different 
character h'om that which was called by the same name 
in the place of tiia! In short, it seems to me that the 
statute has no othei object than that of adapting the 
It cal inachmeiy for punishment to the English defini- 
tion of crime 21 C. 782. Under § 20 of the Indian Extra- 
dition Act, (see Appciidi.K I) a demand for extradition 
Mith reference to an offence on the high seas, may be 
dealt with under that Act 

C .^Ej:trad ition. 

30. Extradition. — Offences committed beyond the 
limits of British India may either be tried in India, or 
when* an offendei ib in India as a fugitne from justice 
lie inav be given up foi tiial in the country where his 
crime was committed Cases of the latter class will now 
bo disposed of undei Chapters II to IV of the Indian 
Extradition ./IcC XA' of 1903 It seems to contemplate 
three distinct ca«es. East, wheie the offence has been 
ctimimttod in an independent Foreign State as defined 
in § 2 (c) of the Act (ch II). SecondUf, where the 
itffenco has been committed in any of those States special- 
ly connected with India, in which the Governor-General 
111 Council has a power and juiisdiution which is e-xcr- 
cised by a Political Agent (ch III). Thirdh/, where the 
offence is coinmilted in some other part of His Majesty’s 
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dominions. (Chaptoi IV and theFugitive OJfendeis Act, 
44 and 45 Vict. c 81). 


31. Extradition as between British India and 
Foreign States — Extradition, as between the British 
Government and non-Asiitic States, is only granted by 
virtue of some tieaty, which again requires an Act of 
Pailiament, oi a Local Act to give effect to it — Per 
Mellish, L J , L, R., 5 P. C., 189; Forsyth, 341, 360. 
As regaids India, such demands aie most likely to arise 
between the Indian Government, on the one hand, and 
the Governments of Poitngal and France on the other 


PoitugaP , — The Portuguese Tieaty Act IV of 1880 
provides for delivery by each of the contracting parties 
to the other of persons who, being accused or convicted 
of Climes committed mtbc Indian dominions oi juris- 
diction of the one paitv, shall be found in the Indian 
dominions or jurisdiction of the other When the ciime 
for uhich extiadition is claimed has been committed 
beyond the dominions of ihc party claiming, the re- 
quisition shrill be complied with, if the laws of tho party 
applied to authorize a piosccution for such ciinie, when 
committed beyond its doinini<»ns. and if the person 
claimed is a subject of thepirty claiming las extiadition 
The offences for which extiadition shall be gianted by 
either party aie set out m Schedule It is piovided 
that no peison who is .a British subject by birth or 
natui'aliz.ition shall begiven up to the Pottuguese autho- 
rities And siniUai ly that no Poituguese subject shall 
be delivered up to the British antliorities Also that the 
person suriendcied shall not be kept tn prison or brought 
to tinl by the paity to whom the surrender is made, for 
any oihei crime, or on account of any other matters, 
than those foi which the smrendei has been granted. 


France — The Tieaty with Fiance 1909 (see Eitradi- 
tion France and Tunts order tn Council 1909, Fort St 

T!if exlradthaH trtaty bfitceeti Purtjgil and Great Dnlain of 
November 1), 18JJ, eni6<»iL#s a Prolocof, 30, 1S02 tcXi j 

decUreilKat tUa stipu'atwni of Ott Ireatg dj nsf apply tj eztraiil.l!', 
a> beUceen Portujuese and DrUuh In I a lohich u reVerUi foru,^ 
negotiation. ■' 
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law. The dictum was that these decisions had been 
overruled by 37 and 38 Viet., a. 27, § 3 {ante T 25). But 
that section ha*! nothing to do with the trial of the case. 
It takes the matter up alter conviction, that is, when the 
trial IS over, and nothing remains but the sentence; then, 
if the offence committed upon the high seas, or else- 
where, was also an offence punishable under the local law, 
tlie sentence is to be the same as if it had been cominit- 
ted within the local limits. If the offence was not so 
punishable, the Court must inflict such a punishment, 
known to the local law, as most nearly lesembles that 
to which the piisoner might have been sentenced in 
iingland Kothing is said as to the converse case, 
already suggested, wheie the act charged as an offence 
committed at sea or elsewhere, was not an offence at all 
Under English law, or was an offence of a different 
character from that which was called by the same name 
111 the place of tiial In short, it seems to me that the 
statute lias no othei object than that of adapting the 
l(cal machinery for punishment to the English defini- 
tion of crime 21 C, 782. Undei §20o^Me7«^fifl»E.^frfl• 
d^flon Act, (see Appendix I) a demand for extradition 
uith reference to an offence on the high seas, may be 
dealt with under that Act 

^ -^ExtiadUwn. 

30. Extradition. — Offences, committed bevond the 
limits of British India may cither be tried in India, or 
'\here an offendei is m India as a fugitive from justice 
he mav be given up for tiial m the country where his 
crime was committed Cases of the latter class will now 
be disposed of under Chapters II to IV of the Indian 
Extradition Ait, X\ of 1003. It seems to contemplate 
tliree distinct ca'-es I’lrst, wheie the offence has been 
conyiiittedin an independent Foreign State as defined 
’^5 “ (c) ol the Act (ch II). Secondly, where the 
offence has been committed in any of those States special- 
ly connected with India, m winch the Governor-General 
m Council has a power and jiiiisdiclion which is exer- 
cised by a Political Agent (ch HI). Thirdli/. where the 
offence is coinmilted in some other part of His Majesty’s 



^ 31] NOT BOUND TO SURRENDER OWN SUBJECTS 79 


When an extradition treaty by expiess tPLms.as in the 
treaties with France and Portugal, lorbids the delivery 
over of a natuialized or natuial-born subject of the State 
on which the demand ’s made, uo such delivery can be 
made bv vutue of the treaty, and aCoiiit which lias the 
powei to test the legality ot the extradition will dischaige 
the prisoner R v U'i/sok, 3 Q. B. D., 42. Whethei, 
even if the treaty did not apply, theie might not be other 
steps taken bv the executive with a view to extradition 
was a point suggested, but not dealt with, by Loid 
Russell, C J , in the case next mentioned The incon- 
venience of being unable eithet to try at home, or to give 
up, an undesuable subject who has committed a crime 
abioad, has led to the substitution in later treaties of 
woids providing that "the patties shall not be bound” 
to surrender their own subjects This makes compliance 
with the demand legal, but optional In n Gahvetj 
[1896], 1 Q, B., 230. In no case is it any objection to 
the demand foi suitender that the ciiminal who has 
taken leluge in another State is not the subject ol the 
demanding State By the fact that he lias committed a 
dime while visiting it, lie becomes liable to its jurisdic- 
tion — It V. (/nnr. 9 Q. B. D., 93. The tieaty ol 1B7G 
expressly pto-ioives the treaty of March 7, Ifiio, lelating 
to the Fast Indian possessions of Gioat Biitam and 
Fiance, which would piobablv be the one lesoited to m 
the case of fugitive cinitinals in India It declares thai 

"All Europeans and othcis whatsoevei, tif-ainst whom judi- 
cial proceedings shall bo instituted within the limits of the 
6.11(1 8ettleinenl«i or facloiies belonging to IIis Moat Christian 
Majesty for olTeiiwCS coiuniitted oi debts contracted within the 
«aid limits, and who shall tike refuge out ol the same, shall be 
dcliioccd up to the chiefs of the said settlements and factories , 
and all Europeans and others uhitsoeier, agnnst whom judicial 
proceedings us nforcsitd shall bo instituted without the said limits, 
iind who shill take refugo within the sime, shall bo d*li\ercJ up 
by the chiefs of tlio siid settlements and factories, upon demind 
being made of them by the British Goicrnment." 

The modern practice in extradition treaties is to name 
specifically the ofiences for which each party undoitakcs 
to deliver up ofTendeis to the other. In such cases 
no extradition can bo granted, unless the facts alleged 
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Geoige Gazette, i9J0),is very similar, but contains a special 
clause which is not found in the Portuguese convention, 
that no extradition shall be granted for any political 
offence, or any act connected with a political offence. 
These woi’ds are not limited to offences against the State, 
such, for instance, as those in Chapter VI of the P'^nal 
Code. Nor do they inclnde crimes merely attributable to 
political feeling, such as the assassination of the Czar, or 
the dynamite outrages of the anarchists But they 
mean that fugitive cinninals aie not to be surrendered 
foi crimes which are specified lu the extradition treaties, 
if those crimes ueie incidental to and formed a part of 
political disturbances , as, foi instance, the shooting of a 
soldier who was engaged in putting down an insurrection, 
or the destiuotion of propeity to forma bariicade. 2 
Step Cr Law, 70, In te Casiiom 1 Q. B., 149, 

Where extiadition was demanded m England of a French 
anarchist, who i\as chaiged with canning explosions at a 
cafe in Pans, Cave. .T , held that this was not a political 

offence '•IaoHh*i to constitute an offence of a political 
charactei, Iheie must be two or moie parties in the 
State, each seeking to impose the Government of their 
own choice upon the othei. and if the offence is commit- 
ted by one side oi the otlicr, in pinsuanceof that object, 
it is a political offence, otherwise not ” — -In re Mennier 
[1894] , 2 Q, B„ 415, at 419. Wlicre a poison, whose 
extradition is beint; demanded, resists an older being 
made on the giound that the offence alleged against him 
IS a political oflcnte, he must show that the offence said 
to have be^n already committed by him, and in respect 
of which his extiadition is demanded, is of that character. 
He cannot be allowed to contend that the demanding 
State, while claiming liis delivery for one offence, is 
really intending to try him for another. 

“ This question boar^ on the political aspect of exti.iJition, and 
it must be determined up'^n a consideration of matters into which 
this Court IS not coinjictent, and h.as no authority to enter. Such 
considerations, if they exist at all, must be addressed to the cie- 
cntiic of this tountr% . they cannot enter, and ought not to enter, 
into the judicial consideration of this question, which in this case 
turns solely upon the conotruction of the Extradition Act and the 
treaty " /’/r L,.r.l Jln’.srll, (\ /., ,n re Arlon ri89BJ 1 Q. B . 103. 
p 115 
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steamer, and when it arnved in London be was tried 
for the murder m the Central Ciiminal Court It was 
held that he was “found within the juiisdiction ” of that 
court, though the putting him on board the steamer, 
and bunging him to London, was unlawful, m the sense 
that It could not be justified either by foreign oi English 
law. Ste 6 B. 622 ; 35 B., 225=13 Bom. L. R., 296= 
12 Cr. L. J.. 356 =10 Ind. Ca., 956 ; 16 C. W. N. 421. 
The ruling of the Privy Council m 25 C., 31=24 I. A., 
137 (see § 19 siipt a), is not m conflict with this Mew 
having legaid to the very nariow question which alone 
was before then Lordships foi consideration The Chief 
Court, Lower Burma, in 7 Bur. L. R., 83 at p. 86, took a 
diffeimt view, holding that it the accused was illegally 
arrested and brought befoie the com t. he was entitled 
to be replaced in the same position and place as he would 
have been m had no lUegahty been done See aWo 15 
C. V/, N. 1053. 

In 17 B. 369, undei an agreement between the Biitish 
Government and a Native State foi the euriender of 
offenders, a man had been demanded liom the Native 
State as being chaiged with dacoity, and was subsequent- 
ly tried and convicted of thett, the High Court held that 
the conviction was good, inasmuch as theie was nothing 
in the extradition treaty which piovidcd that a person 
snrrendeied on one charge should not be tiiod on another. 
Even if tliere had been an e.vpiess stipulation to that 
effect, it is difficult to see bow that could have invalidated 
the conviction The Court which tiies a pii^onei has 
nothing to do with the inode bv whicli he has lallen 
hito the h.mds of juslice. Its biisine*^* is to see that he 
las been legally committed foi an offence within its 
• isdiction, .ind that his trial is conducted accouhng to 
It is the business of tlie Go%einment t(' see that 
os not bleak faith with the suiiendering State. If 
, that is a matter foi complaint by the State w Inch 
u up the offender. If, ho\ve\ei, as in the case of 
■'se Ticaty, the stipulation is embodied in a 
Inch binds the ttibnnal, it would probably be 
. had no jurisdiction to trj’ the offender on any 
In iJ.v. AVf.«o«,Cockburn. C. J., mcharg- 
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constitiite an offence against the laws of the harbouring 
a‘i well as of the claimant party, within tlie terms of the 
treaty. It is not sufficient that the same name is given 
by each State to different things . — Ee Jf'indsor, M L- 
l63;reSe«eiico««rc [1891], 2Q.B„ 122. Even 
whcie general words aic used, such as in the French 
treaty of March 7, 1815, the same general principle is 
applied A tieaty with China bound the Government 
ot Hong-Kong to surrender any Chinese subject “who 
has c<ii!imitted, r>i is charged with having committed, 
any crime or offence against the laws of China.’’ It 
was held by the Judicial Committee that these words 
ought to be limited to those ordinary crimes and 
offences, which aie punishable by the laws of all nations, 
and sihich ace not peculiar to the laws of China, 
Atfij-Cen V AoitA-.-l.Siny/i, UR., 5 P. C., p. 193. Again, 
tiie special condition agamst surrender of political oSen- 
decs IS a geoeral principle ot mteinational law, which 
has fioiQ the eaihest times been acted on by ail nations 
which are poweiful enough to resist the detrand. A 
remarkable instance in recent times was the refusal of 
Turkey, in which was snpported by England, to 
guciendei to Austria and Russia their subjects who had 
taken part in the Hnnganan insuirection of 18f9. 
J^'orsi/ll, JtJ 

Oidinanly municipal tiibunals may deal with any 
offender found nithm then jurisdiction and who has 

committed an offence within such jurisdiction, no matter 

liow ]i3S presence tbeje ai the time of trial was secured. 
A peison IS “found within the jurisdiction” of a court 
when he is actually present there, whether be came 
theie voluntarily or not, or even v.-hen he was brought 
there illegally. This was so held in the case of E v. 
Enllkj-, 27 L. J. M. C, 48=D. & B., 525=7 Cox, 431 
=14 Jui*. N.S. 98. Kattlerwas a foreigner who had com- 
mitted larceny in England, and who then went with 
the siolen property to Hamburg. There was no extra- 
dition tieaty with Hamburg, but the deceased, an MngJish 
police officer, went to Hamburg, and there arrested him 
With the help of the Hamburg police, and put him on 
steamer for England. Sattler murdered him on the 
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steamer, and when it ariived in London he was tiied 
for the rauider in the Central Ciiminal Court It was 
held that he was “found within the jiiiisdiction ’’ of that 
court, though the putting him on boaid the steamer, 
and bunging him to London, was unlawful, m the sense 
that It could not be justified either by foreign or JCnglish 
law. Ste 6 B. 622 ; 35 B., 225=13 Bom. L. R., 296= 
12 Cr. L. J.. 356 =10 Ind. Ca., 956 ; 16 C. W. N. 421. 
The ruling of the Privy Council m 25 C., 31=24 I. A., 
137 <see § 10 is not m contlict with this view 

having regaid to the vciy iiariow question which alone 
was befoie tlieu Lordships foi consideration The Chief 
Couit, Lowei Idiiima, m 7 Bur. L. R., 83 at p. 86, took a 
diffeicnt view, holding that it the accuscvl was illegally 
aiiested and biougbt befoie the emut. he was entitled 
to be replaced m the same position ami place as be \\ ould 
have been in had no illegilit}’ been done See aNo 15 
C. W. N. 1053. 


In 17 B. 369, undei an agreement between the British 
Government and a Natne State foi the smiendci of 
offendeis, n man had been deniaode<i liom the Native 
State as being charged with dacoity, and was subsequent- 
ly tried and convicted of thelt, the High Court held that 
the conviction was good, inasmuch as tiieio was nothing 
in the e\tiadition treaty wluch puivided that a peison 
surrendered on one cbaigc sliould not bo tried on another 
Even if tlieie had been an c.Kpress stipulation to tliat 
effect, it IS difficult to see how rhat could lia\ e in\ ahdated 
the coHMction The Court u Inch iiics a puionei lias 
nothing to do witli the mode by winch he has iallen 
into the h.uids ol justice Its busincv-. is to sec that he 
has been legally committed foi an offence within its 
jurisdiction, .ind that his> trial is conducted accoiding to 
law It IS the business of the GoMininent ti‘ aee that 
it does not bie.ik faith with the suiiendenng State If 
V.'W.is., '.s WM.AAvt iwv cmsiyImw*, U'j VAi'i-c 

has given up the oflendei If. howe\ei . as in the case of 
the Portuguese Tieaty, the stipulation is embodied in a 
statute w Inch binds the tiibunal, it would probably be 
held that it liad no jurisdiction to tii the offendei on any 
other chaige In 7? v iVefjon, Cockbuin, C J , mcharg- 
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.wholly unpiovifled for Accordingly Act XXI of 1870 
was passed, whicli de6ned the cases in which demands 
for extradition could be made against the British 
Goveinment, and at the same time provided that no such 
demands should be piefeiied e.vcept thiough the Politi- 
cal Agent ot the Queen’s Goveinment As regards 
extradition to the British Goveinment, it is apparently 
content to rely npon the pvessmre which it can bring 
to bear upon the Native State where the offender may 
be. The piovisions of all existing treaties are pieserved 
by § 18 of the piesent E.vtradition Act XV of 1903. 
Practically all such treaties aie now obsolete, the States 
with which they weie made finding that they have a. 
speedier and mote effective remedy under the Extradi- 
tion Act. The Instrument of Transfer to Mysore in 
1881 piovides by Art 10 loi surrender of criminals by 
Mysore, but not to it It luns thus — 

" The MahiirajH of M>6or<; Hh.ill c.tu&c to he arreoted usd 8iir« 
rendered to the oi)icct!> of the Uimsh Government any 

person vv ithiii the s.ud terntonc-v .ic.uixed of having comraltteJ 
an offence !n Bntieh Iiidu. for whose at rest oud surrender ti 
demand m.vy be mude by the Jhitish Itcudent in Mysore oi some 
other ofliccr authorised bv him m this buhulf, and he shall afford 
every esaisUnce ioi the tiial of Midi porsona bv ensuring the 
attendance of vvitncssc'i ie<jinrcd and by buch other means as 
may be neocssiry 

All tlip States, with which extiadition treaties were 
made under Loid Banicnce, appear m 1887 to have 
executed supplemental agici'inenta by which they ab.an- 
doned tlieir light to demand extiadition of their own 
criminals by vatue of the tieaty, m considoiation of the 
general lemedy piovtded by latci legislation. See now 
Chapter III of the Ejtraditum Act (Appendix I). 

It will be obsen cd that the Native State is not entitled 
to demand the extradition of an European IJntisli sub- 
ject. He must apparently bo dealt with in India under 
§ 188 of the Cum T C The arrest by a police olheer 
in India of a person cliarged vvitli liaving committed an 
offence in a Nati\e State, with a view to lianding him 
over to be dealt with by the authorities of that State, if 
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made without a warrant is illegal, and punishable under 
'§ 342 ot the Penal Code 19 B,, 72. 

33. Rendition of Fugitive offenders as between 
British India and some other part of the British 
Dominions. — A simplei rcmed)*, as regaids offenders 
who escape from one part of His Majesty's dominions to 
another, is given by the Fugitive Offenders Act, 1881 
(44 A. 45 Vict . c 69', into which by an order in Council 
Chapter IV of the Indian Extiadition Act, XV ot 1903 is 
now incorpoiated 

By §§ 2 and 9, the Act ai>pliC9 W Jn> pei'ion who. bemt,' accused 
of ha\inR coinioitted any offence m one pvit of Hii Mujesty's 
dominions, has left that pait and is found in another uf Ills 
Majebtj's doininiouv pioiided the offence is |junisbible whete it 
comaiitted b> unpiisomnent with hard labour for a term of 
twelvemonths or raoie, iigorons imprisonment, or An> confine, 
inent in aprison combined with l.iboui by ivhitevei n'mc it is 
called being deemed to be hard Uboui It is inimateuivl thvt 
the set, which is an ofleaco so punishable m the place wheio it is 
committed, should not be an offence or should bo a minoi offciico 
by the law of the pl.ice wheic the offender h apprehended 

^Vhe^e a warrant has been issued iii <ln^ part ot Hia Majesty's 
dotnmious for the apprchenHion of an offender from th.>t (urt it 
may be endorsed b> a JuJko of a Superior Couit (t 'U or bs the 
Ga\ ei nor of any othei p.iit of Ilia Majesty's donunioub, and, when 
so endorsed, the wairant bhillbo a sufficteul authonti foi the 
arrest of the olTcndci >n thil p.irt 3l Further. ,i Migistr its of 
any pirt of llis M.i}eNt> s doininioua lu.ii i->sue a pio\i-.ionil 
w.irr.int for the anest of .a fugitive who la auspeuUd of bi'iiig on his 
"!>> to th.it pint, on binh iiifoi nitiou, .,ud luitbi ^Ulh ..ircum 
st.ini.es Hs would, in his opiiiioti, justify the issue of a w irrant if 
tlio offence Ii.id been LOiiniiittcd within his jmisdictioii Notice 
of the ibsue of the w.irr.uit must be forthwith M.nt to thi Ga\ ernor 
of the Uriush possession in which it is t>su.:d, who lusi.ifhe 
tlimk- lit, diseh 11 ge the jtersou ijiprehended 1) 

.V fii^itiie, when nppn'hfudud. shall be brought before a 
Magi»ti.itc, who sh.itt he.i the ctse (subject to the proiisions of 
the .Vctl in the sinie m-iiiiier, and ha\e the siinc jurisdiction and 
Jiowcis as no ir us in.vs be (iiiLliidine the jiowei to remsnj and 
admit to b nil as if the fugitiie were charged with vn 0*10111.0 com- 
mitted within Ills juri'dictioii. If the eiidor'ed warrsni for the 
-apprehension of the fugitiie is duly aut'iontic.ited, ami such 
-oMdence is provliiocd a*, t'ubjeot to the j'roMsions of this Act) 
according to llio Uw oidin inly ndminiblered bv the M.i.gistrate, 



84 INDIAN EXTRAPS* ACT, XV OF 1903. [CH. II, 


wholly unpiovided for. Accoribugly Act XXI of 1879 
was passed, uhjch defined the cases in which demands 
for cNtiadition could be made against the British 
Goveinment, and at the same time provided that no such 
demands should be prefened except through the Politi- 
cal Agent of the Queen’s Government. As regards 
extradition to the British Government, it is apparently 
content to rely upon the pressure which it can bring 
to bear upon the Native State where the offender may 
be The provisions ol all existing tieaties are preserved 
by § 18 of the present Extradition Act XV of 1903. 
Practically all such tieaties are now obsolete, the States 
with which they were made finding that they have a 
speedier and more effective remedy under the Extradi- 
tion Act The Instrument of Transfer to Mysore in 
1881 piovides by Art. Jfi for sntiender of criminals by 
Mysoie. but not to it It runs thus- — 

“ Tho of Mjsorci 8h.i)I cause to l>e arrested and sur- 
rendered to the oUicers of the British Government any 

^lerson \uthiii the said terntdrics accused of havini; committed 
an cilTtfiicc «n British India, for whose arrest and surrender a 
demand may be in.ide h> the Biitish Resident in Mysore or some 
other oflicci authoruvd hv him m this behalf, and he shn]! afford 
every assistance foi the tied of miub persons by ensuring the 
attendance of witiie«sei iei|iiired aud by f>uch other means as 
may be netesiary." 

All the States, with which extradition treaties weie 
made under Lord Lawieiice, appear in 1887 to have 
executed supplemental agiceinents by which they aban- 
doned their right to demand extradition of their own 
cnininals by vatue of the tieaty, in consideration of the 
geneial leincdj piovided by later legislation. See now 
Chaplei III of the Extradition Act (Appendix I). 


It mil bt! obsened that the Native State is not entitled 
to demand the extradition of an Fuiopean British sub- 
ject He must apparontly bo dealt with in India under 
§ 188 of the Cum P. 0 The arrest by a police officer 
in India of a poison charged vvith Iiavmg committed an 
offence in a Native State, with a view to handing him 
over to be dealt with by the authorities of that State, if 
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made without a warrant is illegal, and punishable under 
§ 342 01 the Penal Code 19 B., 72. 

33. Rendition of Fugitive offenders as between 
British India and some other part of the British 
Dominions. — A simplei lemedy, as rcgaids offenders 
who escape from one pait of His Rra]estj’'s dominions to 
another, is given bv the Fugitive Offenders Act, 1881 
(44 A. 45 Vict . c G9h into which by an order m Council 
Chapter IV of the Indian Kxtradition Act, XV ot 1003 is 
now insorpoiated 

By §§ 2 and 0, the Act applies tu ao} peit>oi) nho. being accused 
of haMnp: committed any offence m one pvit of His 
dominiooB, hai left that pait and i4 found m uuothei puiit of His 
Maje>tj’’s dominious. procnled the offence is puDishabU whcic it 
Mas committed b> <mptisoniuent nitb hard hiboiir fora term of 
tivelve months or rnoie, nitrons imprisonment, or any confine- 
ment in a prison combined nith libour b> uhateiei ii'nic it is 
called being deemed to be hud laboui It is iruniateiial that 
the act, Mbich is nu offence so punishable m the place where it is 
committed, should not be uu olfenci' oi should be a minoi offunce 
b> the Jaw of the pl.\<.e uheic the offendei is iippiehended 

Where a Murrant has hecii issued in any pait of His Majesty's 
dominions for the appiehen'ion of an uHender from thi>t jurt it 
may be endorsed b) a Judge of .t Euperioi Court 41 or bv the 
Ooeeuior of any other {sut of Ills Majesty's dominions, uiid, when 
socidoi«ed, the Muiiant shill be n suthcient uutboritv foi the 
arrest of the olfcndor m thit put ‘5 41 Further, a Magistnte of 
a:i> part of Ills M.ijesti’s dominions may issue u piovisionsl 
M.irrint for the arrest of .i fiigitiic who n suspetted of being on his 
May to th.it p.ut, on siuh infoi.iiition, and undei sai.h circum- 
Bt.iiices ,is would, 111 his opinion ju!,ti(v the issue of iv w.irrant t! 
the ofleme hid been committed within his jinisdietioii. Notice 
of the issue of the w.iir.uit must be forthwith sent to the Governor 
of the Bniish possession in which it is issued, who inav, if he 
thinks III, disci) uge the peisou apprehended (5 4* 

■V fugitiic, when »pptehended. shall be brought before a 
Miigistuiie, who shiOl heu the case (subject to the prov isiona of 
the Act) in the sime m.uinei, and hive the simc jurisdiction and 
I'owcrs isneu as m.iv be Giithidins; the power to remand and 
admit to b.i.ll as if the fugitive were charged with an offence com* 
Jinttcd within Ins jurisdictum If the envlor&ed warrant for the 
-apprehension of the fugitive Is duly authenticated, and such 
-evidence is produced as (subject to the provisions of this Act) 
according to the 1 iw oidmirily administered by the Mai'istralo 
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' GENERAL EXCEPTIONS. 

I. .\cts (lone under the authority of Government 
35— i7 

A. in ordinary course of Government §§ 3.5 37 

B in Emergency §§ 38 — 48. 
u) riotous isssin'olies § 3S 
( 11 ) Martial Liw 39—41 
(m) \cts of Stite aad Acts of Wsr 12—47. 

Acts of Laufnt Coirection § 48. 

Acts of a wife under the ordeis of her husband 


II. 

III. 
§ 49 

IV. 
V 

VI 

vri 

VIII. 

IX. 

X. 

XI. 

XII. 

XIII. 

XIV 


Mistake §§ >0 — 5‘2 
Judicial Acts 51 — 55 

Immunity for Mmisteual Acts § 5R 
Accident § 57 
Choice of Evils ? 58 
Infancy | 59 
Insanity 00—68 
Diankenness 5 09 
Consent § 70. 

Compulsion § 71 

Right of Puvatc Defence §§ 72—90 

Nature of General Exceptions —Chapter IV 
Penal Code contains a senes of provisio ^ 
must be lead along with eveiy subsequeSf 
portion of the Code, and which point out how at* 
which in terras c.»me withm the detimtion of b “ 


34 

of the 
which 


are eithei ]ustili.»b!e. 01 exempt fioin liability to pun^'u' 
raent. Sections 70 ami 79 relate to the case of n 
who are, or who justili.ibly believe that they are^a 
in conformity with law Where their acts are, on tb 
face, legal, of comse no fuilher question can arise g ' 


cases of consulcr.ible dilliculty occur where persn 
under superior, or even the highest, aiithontv toR ^ 

not m aoo„„la„ee 


orders given to them .u 

usual working of the law Such orders may K 
absolutely illegal, or (6) they may be legalized h 
emergency which sets aside the ouhnary pro 1 
applicable to similar cases, or (c) they may be 
virtue of a power which stands above thi* law 
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THD KIXG CAN DO NO WJIONO- 


exempt from its jvirisdiction. It will be advisable to 
preface the remaiks on these three liead'^ by some gene- 
ral observations on the constitutional relation between 
the Sovereign and the subject. 

35, The exact significance of the maxim, the King 
can do no wrong. — The legal maxim that the King can 
do no wrong does not mean that he can do anything he 
likes. It only means that every public act of his must 
be done upon the advice, or by the assistance, of someone 
who is responsible fonts legality. As Lord Hale says i 

" It 13 regularJy true that the Jaw presumes the King will do no 
wrong, neither indeed ran do any wrong; and therefore if the 
inng command an uniaivfut act to be done, the offence of the 
instrument is not thereby lodeumifiej , fur though the Kiugis not 
under the coercive power of the law, yet m many cases his com- 
mands ure under the directive power of tha law, which coose- 
quentiy rendeia the act itself invalid, if unUivful, and so renders 
the lostrumeut of the execution thereof obnoxious to the puotsb* 
meat of the law.” i Hvle <'■ -fJ- 

And this 13 in accmduncp with the twenty-ninth 
clause ol Magna Charta, which declares "tJiat no free 
man shall be taken, or imprisoned, ot disseized of his 
property, or outlawed, oi exiled, nor in any way hurt, 
nor shall the King lorcibly enter or pas? upon him 
unless by the judgment of his peers or by the law of the 
land " Every subject therefore who is injured by an 
illegal act of the Executive, may sue or prosecute the 
person wlio commanded or actually did the act. See, 
per curiam, 8 M 1. A , p 130. Jiaieigh v. Goschen 
[1898] 1 Ch , 73 A*! the Sovereign cannot directly 

violate any legal right of the subject, so he cannot dis- 
pense with or suspend the operation of any statute. The 
exetcise of such a iiglit, rested on an obscure though 
undoubted preiogatix-e of the Crown, was one of the 
causes of the dounfoll oi .Tames II. While the throne 
remained vacant the Ilou'tcs of Parliament passed the 
Decfarafto'i oj Tiight<. winch ums read out to the Prince 
and Princess of Orange on the ilJth February, 1699, 
when the Croon was formally olTered to them, and was 
accepted hy tinnn us defining the limits of their sover- 
eignty. It connuonced with the following clauses ; 
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1. “ Th.ifc the pretended power of suspending of laws, or execu- 
tion of law s, by regal authority, without consent of Parll iment, 
is illegal 2 That the pretended power of dispensing with laws, 
or the execution of laws, bj regal authoiit}, as it hath been 
assumed and cverc'sed of late, is illegal " — Ihslnui o/ 

Engliinil, u. I'U, where the docuinent and the assent to it .are set 
out in full ) 

Nor can the Soteieign, m the Executive as lepvesent- 
ing the Siwercion, do indiiectlj' what it cannot do 
directh It c.iunofc iiustiate the opeiation of the law, 
by lefu^ing that assistance, without which the law is 
helpless This was decided in two veiy important 
cases, both arising out of occuriences in Ireland In 
the eailiei ot these cases — Miller v Knox, 4 Bing, 
N. C., 574— the lush Couit of Exchcquei bad issued a 
writ in c.Necution of a deciee lor tithes, obtained by a 
rector The ollicoi to whom it w.xs entiusted, being 
unable to cairy out his oideis in consequence of the dia- 
tuibed state of tlie countiy. applied for assistance to the 
Distiict Inspector of Police, xvho again applied to the 
head ol the lush Police foi ducction The latter lefused 
assistance, in accoidance with insttuctions issued under 
the Police Act b,i the Loid-Liciiteuant, and applying to 
cases of tithes Upon this, the Couit attached both the 
police cdhctals foi contempt of Couit The case came 
betoic tlie House ot Loids, when the Common Law’ 
Judges weif a.sked to give their opinions on questions 
subiinttfd to them Upon thiee ol the.se questions they 
laid (low n tlie law as to the lights of ofheers ol justice to 
call upon the public geneiall\. and specially upon the 
police, lor assistance in executing process, eithei m case 
ol actu.ll leaict.iiici , oi ol a leasunablc apprehension of 
resistance. L poii the fouith qiu stion they leplied 

That the oulei ot the Lord Liuiiteuwut did not uffect this olih- 
gition. as nothing m the Police .\ct w a-, mtcndetl to dimmish or 
abridge tlie coiitiiioii l iw dutic- of u constible. oi tvke awui any 
rc..lion-ibilit\ wheie it his .lit u lied ba the common Inn There 
isuotliingmtli.it ouK’i whuhciiihiie the effect ot absolTiii" 
UiPin, nor is a'i\ uilhoiitv giicii b> the statute to absolve them 
from the iii.ifinin.iiice of sut-h Iheir common 1 in duty.” 

This decision was followed m Ireland, in. /If/w 
V. Aiy-tuii-, 32 Ir. L. R., C, L. 220, under exactly 
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t'niiilit t- i-lj'ijn’ i') Ib'-J 

}'/( l-/ I U) f •'•'CiV; )/}' c'‘.rlait\ 

v.'Ml'' </1 /' /'/ t! n\ jri .1 ♦Ji'-lurb'.-tl di'^tnct. Tb'i 
't-jUjonl » M t/j -iny av'-jctirjr.'f; >JntiI 

hy oi •ii'Vti’.i on]t:r>, i<j iJj'it <;flect J^suc-d 

hy iij' ofl.-.n)-. m JiubJ’n. It v.as pros' d lliat an 

)itP jnjA to ' '< ' tit* •.*,rll^ Iiy d.iy svotiid hy inofTec- 

t'j.i! 'i'll*- «'>ni ihit Ifjo of the police 

iitii),onii< t).« ji;' I*-! ujo" r<''jtnred was ssholly 

jll'joil, lljril tli*y *-«^'iJ«l /lo prot'-ction from the 

tyllj* id and tlijt.iM j « f'lsjij;?, tli'V ha»! coi/nnitted 

jiM'/d'ii'i v.lmh V..1-- l>y indjctment, by cri- 

i/jiM.il Oil'll Mj •/! by pro'''-*,!) Ilf ;itl:ichjn<'nt for 

i‘'iiiii in|;t of 

'1 Ik pinifipl' ib.il .10 older of the I'Jxi’Cutivc is 

Mo pioii ''LKei (o f iioti u lio <Mii V It oiit, against eitlier an 
lu’tioii Of III! imii' tiiiciii. i>. ii'it .iluMVH ;in elfeetivc rcinc' 
ily, i-pKii,illy .!■> tli«- builiKi- public berv.intK arc not 
ii'itpoii'iililt loi liii- of th'-ii siib'irdinati’S, in the 
wiiy II' .to oidiMiiiy *-iiipl<*VKr ih hir the acts of his 
M'lsunl'i i'lfi iiiniiiiix. tlx* h< .111 ol a department wlio 
Jiialo •' a iM n«'l pfi*.on:illy liiihic for payment. 

It in ninli'ii'liKid llmi )i< <-oMiiai-ls as ll({l■nl for (lovcrn- 
jiK'iil, and tlnii |•.lMll•■lil uill lx* made out of tlic public 
fiiiirln when, un>i if. (b<-v no- Hiippln-d If iht!)’ aic nut 
Mii|i|ili<'d, be i» iMit lenpoiihibli - Miichriilli V. Jlnlditu/ind, 
lT.H.,172j I),»ins .i/om/.,h«W,[ 1B97J,1 Q.B.,401 & 
fififi, Hu a HI iMiiii, mich an the captain ofa uian- 

iif iMii III' lliK I'ostiMiinii • (ionoial, IS n'sponsilile for liis 
HUM Ili'lii, lull Hill bn iho.rorhiH Hllb'lldimitCS, imlcss 
ciiMuii iMileil III l•alli■l|n||<•ll bv liini, b(‘C!kuso he Itas not 
ii]i|Minl<'il I lieiii, mid niniiol diHptare them — .YiV/ndsoa v. 
Mmiiiti I/, in Knat I 38i ; ll fiitriii'lil v /.on/ Dctjtciicer, 
2 Cowp., 70'!, Not «*aii the liend of rt depaitinent bo 
lilted l>\ liny "f Iiim xnboidiiiiileH for lux p.iy oi pt'nsion, 
I'Vi'ii t lion};li Ik b.i** ii*i i i\fiHln‘ nevi'ssuy fundH, becaiise- 
tIn'K’ IS no |iiiMt\ Ixiucnti them, and tlie head is 
leH|ioni-ilile to ihi S|iiii- foi Ins upplic.stioii of the public 

nioni'S Ii‘n//'v/ \ /.■»»*/ /‘'i/mrr'biii, 3 B. & D.,275. 

lienee wheie llie tuds elTivlixe K’lned.V ' t the 

Hlat*’. that leinedy tliu-s licit exist at/, law, 
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’ because the Sovoieifjn cannot be sued in bis own court, 
or indeed in any couu "'Whert* the subject is entitled 
to a right which the Ciown withholds, or lias sulTered a 
wiong which tlie Ciown ought to lodiess, the loiuedy at 
common law oi by Magna Chaila is In petition o{ 
right ■’ 6 M. & G., 253 n. The mode of obtaining tins 
remedy is now legulated by *23 A. 24 Vict , c .41. 

36. The Position of the Indian Executive as to 
suits is different — Now in this respect the law I'f Kn". 
land difters fiom that of India It ivms always held that 
the East India Company, though it eveicised soverenm 
poweis undei the authonty ot tlie Ciown, was not itself 
a soveieign, and was liable to be sued in iespi>ct of all 
raatteis in which it was not acting as a sovmeign The 
eaihest decision on the subject was that ol i\Joodulii v 
E. I C(j , I Br. Ch. Ca., 469., where tin* lessee of a 
' tobacco monopoly sued the Company foi assignm" the 
right to another befoie tin* termination of hislease, Sl^ 
Thomas (Sewell, M R , said 

“ I iidmit that no suit will he lu tlui couit uiist i sovuiuiirn 
powei for anytluins done in that cipieitv, but I go luit tliiiik the 
E. I. Co. le within that iiile Thov hivc uuhts as a soieiciirn 
power, they ha\e also duties as luduidnilH If they «.ntor into 
bonds m India, the Slim seouiod in ly b- i<'co\erecl hoif Whoa 
couils of justice were for the lirst time C'>tabli>hBj m 1793 ,J'' 
preamble to Uens Iteg IH ot 179 1 dccUiod th it the Qovern,^,, '^ 

officers " enall be aincnible t» the court'- for .lets dum* ^ 
officul cap.icity in opposition to the i< KuUtiuns , nud tli u Govein' 
ment it&elf, 111 sniMjrmtendint; these larioas biamlie-, ot th« 
resources of the State, may be prLcludtd l.om 'ujuung pruj^,* 
property, they hivi e detei mined to submit the i.l,iuiis .mj mteiest* 
of the public m such mtUert. to be decided by the courts 0 } 
justice, accoidinit to the ie*j«l itions. in the ainie luaimer as suits 
by mdividiiiilb.” 

From this time theie can be no doubt that the E I 
Co., was ahv.ays held liable to Ik* siu d m thi- IndiaQ 
courts, in eveiy case which was not < \eluded fioin the 
juiisdiction of all municipal couits When the direct 
Go\oinmcnt of India was assumed by the <^ueen, in 18 53 
undt'i stat. 21 & ‘22 Vict., c 100, it was pumdod bv 
§ O.’i that “ the Secretary ot Slate in Council shall and 
may sue and be sued, as well in India .is m 
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the name of the Secretary in Council as a body corporate ; 
and ali peisons and bodies politic shall and niay liave 
and take the same suits, remedies, and proceedings, legal 
and eijmlable, agamsi the Secretary of State in Council 
of India, as they could have done against the said 
Conipanx " By this section and § <>8 all judgments 
and executions against him are to be enforced out 
of the levenues of India. The habdity of the East 
India Company betoi-e ISS-*. and of the Secretary 
of Male snbsecjueniK, was elaborately discussed by 
Sii JJ J^eacovk. C. J , m 2 Bourke, Pt. vii. 166, 
when- tlie detendant was held to be liable foe injuries 
caused by tlie negligence ol woikraen employed by 
Government in the Kidderpore dockyard, iUs Lord- 
ship pointed out that the liability of the Secretary 
of State was to be measiued by that of the 15. 1. Co., 
and m that lespect went, beyond tliat w'bich could have 
been niged against the Ciown by a petition of right, 
since It was established that as the King cannot be guilty 
ol pei'Oiial lu-ghgence or misconduct, he cannot be 
responsible tor neghgeiice oi inisconducl of his seiwants 
and citing rtscmoif Cunicrburij v- Aitij -Gen , 1 Phlll., 
327=12 L. J. Ch, 281-.7 Jur. 224 said, “ Wc aio of 
opinion that foi aecidents like these, if caused bj the 
negligence of seis.ims employsd by Government, the E. 
I. Co would bate U' «‘n liable both before and after 3 
and -i Will IV , ^ s.>. .vnd tivat tlie s.auiu liability 
atiai'hes ti the u-tai\ ot Slate m Council, who islia- 
blt' to b" sued for the pm p >-.e ol obtaining sitisfaction 
out of till- ic\i‘nni'<; ol India In Cilcutta the plaintllT. 
w liu bad punJiuied at am tiow the right to sell lu^uoi^ in 
a paitwulai distiici, su. d the Sccretaiy of Stab' on the 
ground that bis light had Ijcen sot aside by the Govern- 
inwJt o}lu«-rs. .and iMnsItrit-d t« another It lua*: held 
by the HigbCoiiit that tin- Sfciotary of State c'Uild only 
be sill'd foi arts d.-n*- id th»‘ conduct of undertakings 
whicli Ml I gilt )j« I Jill, d on by private individuals without 
sovrirign powi’i. ,»nd tln-iofure th.at there was no juris- 
diction i*\or the d.find.int- 1 C. 11. If this decision 
wont upon the giomul that the L. I, Co. would not have 
iH-en lialilc m such a case, itjsdiicctlv opposed to the 
d. ci-ion in Momlulff v. IJ. /. Co., cited \,efc>re. If it 
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went upon the giound that the liability of the Secretary 
of State IS less than that of the E I. Co., it is opposed 
to the judgment of Sir B. Peacock, C J , j'list quoted. 
The decision itself was doubted by Stuait, C J , in 3 A 
829 at 835. And the High Couit ot Madras lefused to 
follow It in 5 M. 273, whcie the plaintiff complained of 
oveicharges m the mattei of salt dutiC'. It seems also 
opposed to a series of cases in the Piivy Council, wheie 
the Hecietaiy of State was sued without objection m 
respect of acts directly aiismg fiom the discharge of the 
functions of a leigning Soveieign Seveial of these will 
be Cited heiLaftei in tieating of Acts of State (pu?/, * 

42 — 44) In none of them was it denied that the 
delend.int was liable, unlc'^s he could make out that the 
proceeding complained of was an Act of State In one 
of these cases. Sir L Peel said, ' It it turns out that the 
resumption was not an Act of State, the whole question 
IS open, and the inteipielation of tJic Code is matter 
for a civil couit on remand.” 2 I. A., 38, at. 40. In 
others no such question aiose, and the case was merely 
argued on its incuts a'> between two private induiduals, 
8 1. A., 172 ; IS I. A.. 186 ; 17 I. A., 40 ; 26 1. A., 16 ; 
22 M. 270. But the question whetlun the Secietaryof 
State could be sued in Toit has been raised in several 
recent cases See pei Flclchet, J.,38C. 797 at 799 } per 
Jenkins, C J , 28 B. 314 at 318; Tijnhji, J , 27 B. 187. 

37. Statutory immunity from certain suits and 
indictments is conferred on certain Indian officials: 

An app.iient exception to thcgeneial pi mci pie just ilicuss- 
ed will be found m a senes of statutes which lestrained 
theaction of the Supieme Couits as against the members 
ol the (t()\ eminent, and pci sous acting imdei the \\ ntten 
ouleis of the Goveinoi-General in Council To under- 
stand tliese Acts it will be nccessaiy to keep in mind the 
reason foi then being passed Tliey oiiginated m that 
singular eontest between the Supieme Couit of Bon<'aI 
and the Government, which is detailed by Mill m hjs 
Ihstonj uj India, iv pp .40S — 405 and 'in the more 
glow ing pages of Macao!.»j m his Basel// on IPa/rc/j Hast- 
ings. In 177d the whole constitution of the ii.ast India 

Company was placed on a new footing by Stat. 13 Geo 
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III., c 63, couiiiionly known as Ihe llegiilating Ad. 
Among othev things it authomed His Stajcsty to grant a 
‘Chaitei creating a Supreme Comt. By §§15 and 17 it was 
provided that the Couit should not be competent to try the 
Governor -General, or any of the Council for any offence, 
not being treason or felony , and that nothing in the Act 
should extend to subject the poison of the Governor-Gene- 
ra!, oi of any t)f the Council, or of any of the judges of the 
couit, to be aiiested oi impusoned upon any action, suit 
01 piooiodmg in tbi' comt Similar provisions were in- 
serted in the {’bailei, § 34 Very shortly after the 
establishment of the Hupiome Court, the judges began to 
claim imiMhetion over subjects and persons which wore 
•clcaitv beyond then c«intiol They entertained suits 
against nau\>*s be\omI Uioir local limits, and btokc open 
theu hou'-C'> and aue'.ied them on mesne process. Tltcy 
claimed an independent contiol over the collection of the 
Tevenuo They leiiisvl to lecognixe any authority in 
the mufu‘«sil cniiits Kiiially they allowed writs to issue 
against the Govern«»r-Gcnei.\t and the members of his 
Council for ordcis gi\cn t<» lesist an armed force, which 
the fihevitT had maicb* d against the Rajah of Cossijurah 
to scfjucstir his Und and etlccu The result was ft 
complcU' deadlock *»l the machinery of Govcinmcnt. 
Petitions dowed in iij)un I'.ii'h.uncnt. A commission of 
inqiurv was appoun-d. and upon Usrepoit, Stat. 21 Geo. 
Ill . 0 . 70, was )).issfd The 1 — 4 are alone matcu'al 
to thi" sub]e« t 


^ llv 5 W til -J. it V* ,s jirm I, Jed *' il>at the Ooi cruor (iciienvl (inil 
Council o! Ilcni^.il ..l, ,ii .jq^ i,,. mjhjcct. jouitlj or ncv crivlly, to the 
juriHiiiPlioii ol vhc Sui,t«ni‘ Court of V'otl William in Bengal, for 
OI liV ri,v»on yl .vi»> .utur order, or iiny other mnlter or th’uiS 
whiilHiiMr, cirtiiisflled. ordered oi don <5 bj them in their Jiubtic 
rtijncits oniN, md itrtini; um Uovemor-Ocncr.vl m Council." .tin! 
*• that if un\ person or iientons shall be imjileaileil in any acUon 
or ji-oouKs. I ml or > rimmdl. in the kwiI bupreme Court, for any 
net or a- ts dni» t>\ the order of the m'd Cjoxcrnor.Ot-'ncMl m 
Council m nrituiK. he or ihe\ mu {deni tlie nonen.l issue, and 
j;I\e till Mid i,r,i»r tn e\ideiicc. \\tuch fivul order, witli j>rOof that 
the act Ol asis dom. bm or hi»»e been done acrordiiiK lo the jiur- 
port of the »aii,v . kU miiouiil to a aiiflicicnt jiislificaVion of the 
Mid acts, timl till d> fiod mt shall be fuflj justified, acquitted, and 
di*cii xr^M from all and etcrv amt, ncliDii, and jiroccss nh.Wspoxcr, 
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Te?peci to such order or orders of the <iud Go-.t-rn'r 
•Council as do or shall extend to any Ucilish s or » ' 
the said court shall have and retain as full and cuni],. f /' 
dilution as if this Act had never been paHsed,” ' * ** •* 

Section 4. “ Pro\ ided .iKo that nothini' herein contim-d ’ • 
extend to discharge oi acquit the said Ooicrnor-Gcni- V * ! 
Council, jointly or seier.illy. or anj other peraon or |«;rion/a' *' 
by or under their oidei, from any homplaint. suit, or i,rr ' ^ 
before any competent couit m this kingdom, oi to give at - ' 1 " ' 
authority \vhatsoe\er to then acts, th.^ii acU of the ' 

and description li.id, by the laws, and atitutes of th" k 
before this Act ivas made ” See also 10 Geo III., c 47 

The statutes tthich authorized the Cliarteig of tl 
Supiemc Couits of Madtas and Bombay, directed 

“ That the Governor and Council at Madias and 13oinlji\ 
the Govcrnor-Geneidl of Fort \\iUuui, shiH enjoy the 
exemption and nn other (lom the aiilhority of the Buprotne 
of JudiCPture to be thoie eiectcd. is is enjoyed by the 
'Governor-General and Council at Fort Wilhain aforesaid f 
the jurisdiction of the Supreme Couit of Judicature there 
by law estivUlished “ 39 and 40 Uco HI . c 70, 5 2 , 4 (jeo "rv 
0.71.17. 

The Charteis ot the (’oiuts contained the same pro 
•visions exempting the (iovomoi-Genvial and th* 
Goveinor and his Council Irom attest, from acUous 
against them foi acts done in then- public capacity ami 
■fiotn indictments foi oftenccsi othei than tieason and 
felony, ai have been aiieady set out Noither the v,ta 
tutes nor the Ch.iitets cieate any exetuptioii m favum q{ 
peisons acting undfi older of the Goveinoi m Council 
•of eithoi presidency See 5 M-, 273, a\ heie the whole 
scries of these statutes and Charteis is leaiewed bv 
Turner, C J It is evident tliat these piovisions ate 
only intended to secine the heads ot Govei nment in each. 
Presidency fioiu suits and indictments on account of 
their public conduct, which should be impeached, it at 
all, befoie the Ivtng’s couits m England With the 
•single exception of the piotection given to peisons actinr, 
under awntton authonty fioin the Govcinor-Generaf, 
no exemption can be claimed by then buhordmates. Xor 
does anything in these statutes and Charters diminish 
the full light to sue the East India Company itself. 



9(3 LEGAL BASIS OF POWEB TO DISBEBSE. [ciI. Ill 

38. Power of the Executive to deal wiih riot* 
ous assemblies. We have nevt to examine acts which 
are notdon" under the oidinaiy course of law, but which 
are legalized by an emeigency which justifies the setting 
aside of the usual procednie. Such acts, when done by 
private mduidnals, aie specially provided for in the sec- 
tions relating to self-detencc. The most important of 
those which aie done under the oideis of the Executive 
come undei the heads of Riotous Assemblies and Martial 
Law 

The summary suppiession of riotous assemblies by 
armed force, and tlie us.e for that puipose of any amount 
of violence, extending even to the causing of death, are 
justiliable on grounds of State necessity, and can only be 
justified S .0 far .is that necessity exists It may seem 
anomalous that an .Executive ofheer should be authoiiz* 
ed, at his own discietiou. to mllict capital punishment 
upon a rioter who could only, after due trial and convic- 
tion. be liable to two yeai-s’ nupiisonmcnt. But ex- 
perience has shown that a notous assembly is the first 
stop in the contest between violence and law, and that if 
It IS not chccktd ai<*iKe, all law is swept away, and every 
spev’ies of crime is certain to follow So Imperative is 
the necessity of immediately checking such riotous assem- 
blies, that the law not only imposes this duty upon every 
authority oniriisted with the preservation of the peice, 
and upon eveiy private person who is simiuioned by him 
to a«>sisl. hut alst» «‘very military man, and even 

every piivate pei •>on with ilie same power, to be exorcised 
under thr* saiii«- resn letionb Tindal, C. .7., in his charge 
to the Gr.ind Jiuv after the Bristol Riots of I6-)‘2. laid 
down the law as billows — 

“15) tlio common inw c>er> finvnte p.T'iOT miy l.»«vfull> coil-’i* 
\oiir. by OHO (iiOiotity, And without unj w.irr int or s inyt'ioi 
of tilt! 10 wji'iii lie, to Huppre a not by e\ er)* ineanii in bU pjwer. 
lit inj«) tliijR r»t, cr AS'ii-.t in dupeninK, Ihono who nre rusunibl.'il • 
hf Kill) nt.i) ihoHf tiho Are eni;.ii;c<] in it froti) executing their 
|iurpir*>- ' tif inn Atop and prevent othem uhonj he shill "e- 


dani:'’ron>i ho rnvy orm hio]*elf against the cvilJoJrs to keep the 
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He then pointed out, that though the co-operation of 
the civil authorities was desirable, it was not necessary, 
and should not be waited for, if the occasion demanded 
immediate action He then proceeded to say ; — 

“The liiu acknowledges no distinction mtbis respect between the 
Boldier and the pri\ ate individual The soldier is still a citizen lying 
under the same obligation, and invested with the same au horlty 
to preserve the peace of the King as any othei subject If the one 
is bound to attend the call of the civil niigistrat:, so is the other; 
if the one rnav interfere for that purpose when the occasion de- 
mands it. without the requisition of the inagistiate, so niav the 
other too , if the one inay employ arms for that purpose, when 
arms are necessiry, the soldier may do the svnic." li. v. Pinnei/, 
3 B & Ad 916-5 C. & P , 262. . 

Duiing the collier!>’ strike m 1833, som-j msn were 
shot by the military dating a not at Featheistoae. Lord 
Bowen, Sir Albert Roht, and Lord (then Jlr.) Haldane, 
were appointed a commission toinqniiomto the ciicum- 
stances of the not, and to report upon the law which 
should govein the ratlitaiy m such a case The report 
was issued on December 7, 189 The gi’eab legal 
eminence of the members forming the commission gives 
the report suoli an exceptional authoiity, that it may be 
useful to quote their statement of the law, upon a subject 
which may be of fiequent occurrence in India. 

“ V/e pass next to the consideration of (he all-important question 
whether the conduct of tho troops in firing on the crowd was 
justifiable ; and it becomes essentnl, for the sake of clearness, to 
state succinctly what the I%w is which bears upon the subj'ect. 
By the law of this country everyone is bound to aid in the sup- 
pression of riotous assemblages. The degree of force, liowoier, 
which ina> lawfully be o«cd in their suppie-islon depends on the 
niture of each not, for the force used must .ilwavs be moderated 
and proportioned to the circuiilst inves of the case and to the eud 
to be attained. (U.'ferred to m 21 U 219 at p 2S3.) 

“The taking of life c.in only be justified bj the necessity for 
protecting persons or property against vsnous forms of violent 
crime, or by the necessity of dispcramg a riotous crowd which is 
d ingvrous unless dispersed, or in the cjkSQ of parsons whose con- 
duct has become felonious through disobedience to the provisions 
of the Iliot Act, .ind who resist the attempt to disperse or appre- 
hend them. The riotous crowd at the Ackton Halt Colliery was 
one whoso danger consisted in its manifest design, violently to 



96 LEGAL BASIS OF POAVBK TO BISBERSE. [CH. Ill, 


38. Power of the Executive to deal whh riot* 
ous assemblies. We have next to examine acts •which 
are not don'* under the ordinary conrse of law, but which 
are legalized by an emeigency which justifies the setting 
aside of the usual procedme Such acts, 'when done by 
private individuals, aie specially provided for m the sec- 
tions relating to self-deicnce. The most important of 
those which aie done nndei the orders of the Eiiecutive 
come under the heads of Riotous Assemblies and Arartial 
L.ivv 

The summary suppression of riotous assemblies by 
armed force, and tlie u&e for that purpose of any amount 
of violence, extending even to the causing of death, are 
justifiablo on grounds of State necessity, and can only be 
justified so f.u as that necessity exists It may seem 
anomalous that an Executive othcer should be authoiiz- 
ed, at his own discretion, to inflict capital punishment 
upon a notei who could only, after due tiial and convic- 
tion, be liable to two yeais’ imprisonment. But ex- 
perience has shown that a riotous assembly is the first 
step in the contest betvveen violence and law, and that if 
it IS not checked atonce.all law is swept away, and every 
species ol crime is certain to follow. So imperative is 
the necessity of immediately checking such riotous assem* 
blies, that the law not only imposes this duty upon every 
authority entrusted with the preservation of the peace, 
and upon eveiy piivate pei-son who is summoned by him 
to assist, but also invests every military man, and even 
every puvate pexson with the same power, to be exercised 
undet the same lestrictions Tindal.G. J., in his charge 
to the Grand Juiy after the Bristol Biots of 18d2. laid 
down the law as follows — 

“By the common law every ptivftc person raay lawfally pnd?^* 
voui, by hig own authoiifcy, and nithont any warrant or sanctioi 
of *' 

Ue 

he 

purpose he may stop and prevent others whom be shall ses 
coining up from joining the rest land not only has he the authority, 
but il iR his bounden duty as a good subject ol the King, to pix* 
lorm this to the utmosi of hia ability. It the not ba general and 
dangerous, he may arm blmseU against the evildoers to keep the 
peace " 
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He then pointed out, that though the co-operation of 
the civil authorities was desirable, it was not necessaiy, 
and should not be waited for, if the occasion demanded 
immediate action. He then proceeded to say — 

“The Liw auknon ledges no distinction m this respect between the 
soldier and the private individual The soldier is still a citizen lying 
under the same obligation, itnd invested with the sime an hority 
to preserve the peace of the King as any othei subject If the one 
5s bound to attend the call of the civil nj igistrate, so is the other ; 
if the one may interfere for that purpose when the occasion de- 
mands it, without the requis't.on of the magistiate, so nuv the 
other too , if the one may employ arms for that purpose, when 
arras are neeca-iry, the soldier may do the siine.” i? v Pmneu, 
3 B. & Ad 916 -SC. & P .262. 

Dating the colliers*' strike m 18.13, somi men wore 
shot by the military dunng a not at Featherstone Lord 
Bowen, Sir Albeit Roht, and Lord (then Mr.) Haldane, 
were appointed a commission toinquneinto the circum- 
stances of the not, and to report upon the law which 
should govcin the milttary in such a case. The report 
was issued on December 7, 189 Tlio gi'eat legal 
eminence of the raembeis forming the commission gives 
the report such an exceptional authority, that it may be 
useful to quote their statement of the law, upon a subject 
which may be of frequent occurrence m India. 

“ V/e pass next to the consideration of the all-iraportant question 
whether the conduct of the troops m firing on the crowd was 
justifiable ; and it becomes cssentul, for the sake of clearness to 
state Biiecinctly vvh it theliw U which be.irs upon the subject 
liy the law of this country cTer>one is bound to aid in the sup. 
prcssion of riotous assemblages The degree of force, iiovvever 
which maj liiwtull> be used m their f!uppre-.sion depends on the 
nitiire of c.ich riot, for the force us'd must always be moderated 
imd proportioiod to the circumstances of tljc ease and to the end 
to be attained (Iljfcrred to m 21 U 219 at p 253.) 

"The taking of life can only be justified by the necessity /r,. 
protecting persons or property ncamst v.irious foims of nolent 
crime, or by the necessity of disi»crsmg a iiotou? crowdvvhieh- 
dingcrousunle>.s_disperscl, orin thecaseof persons whose con- 

. the provisions 

lerse or appro- 
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sefc fire and do gerioua damage to the coIJicry property, and in pur- 
suit of that object to assault thoae upon the colliery premises It 
was a crosvd accordingly which threatened serious outrage, 
amounting to ieloa 3 , to property and persons, and it became the 
duty of ail peaceable subjects to assist in preventing this. The 
necessary pretention of such outrage on person and property’, 
justifies the guaidtans of the peace in the einploynieot agamst a 
riotous cioK'd of cxen dc.idlj iieapoits. 

“ Officers and soldiers ftie under no special privileges, and sub- 
ject to no spccal responsibilities, as legaids tins principle of the 
law. A soldier, foi the purpose cif establishing civil order, is only 
a citizen armed in a pirticular tuanner. He cannot because he 
la a soldier excuse himself, if without necessity be takes human 
life. The duty of magistiatea and peace officers to summon, or 
to absta-n from summoning, the assistance of the military 
depends, in like nuntjer, on the necessities of the case. A soldier 
can onh act by using hi8 aims Tfae weapons he cariies are 
deadly They cannot be cniploied at all iwthout danger to life 
and limb, and. m these days of loiproied rifles and jierlected am- 
munition, without •miue usk of mjiiring distant and possibly 
innocent bystaudeis. To call foi assistance against rioters from 
those who can oaU uiterpose under such gi.vve conditions ought, 
of couree. to bo the last etjiedieut of the cml authorities. But 
when the call lot help i» made, and h necessity for ussistanee 
from the militaii has aiHen, to refuse such assistance is In law » 
tQisdeiiieanoui 

“ The whole .action of the mihtaiy when once called in ought, 
from first to last, to be oased on the principle of doing, and doing 
without leal, that ivhjcb is absoiucefy necessary to prevent 
serious crime, and of exercising all care and skill with regard to 
wh.it 13 done No set of rules exists which governs every 
instance, or defines beforehand every contingency that may arrie : 
One salutaiy practice is that » magistiate should accompany the 
troops The presence of a magistrate oa such occasions, although 
not n legal obligation, is a matter of the highest import.vnce. 
The militarj’ come, it may be, fioin a distance They know 
nothing probablj of the locality, or of the special circumstances 
They find themhe]»es introduced euddealy on 4 field of action, 
and they need the counsel of the local justice, who is presumsb^ 
familiar with the details of the case But, although the magistrate s 
presence is of the highest value and moment, his absence does not 
alter the duty of the soldier, nor ought it to paralyze his conduct, 
but only to lender him donbiy careful as to the proper steps to be 
taken No officer is justified by English law in standing by, and 
allowing felonious outrage to be committed, merely because of a 
magistrate's absence. 

“The question whether, on anyoccasion, the moment has come 
for firing upon a mob of rioters depends, as wo have said, on the 
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necessities of the case Such firing.to beliwfal, must, In thecass 
-of R not like the present, he necessary to stop or preient such 
-serious and i lolent crime as we have alluded to , and it must be 
conducted without recklessness oi negligence When the need is 
-clear, the soldier’s dut> is to liie with all leasonible caution, so 
as to produce no furthei injury than what is ftbsolutel> wanted 
for the purpO'-c of proteeting peison and property An ouloi from 
the magistrate who is oresent is requued bv military regulations, 
and wisdom and discretion aicentiiely in favour of the observance 
of such a practice But the oidei of the mvgistrate has at law no 
legal effect. Its presence does not justify the himg if the inagis. 
trate is vviong Its absence doss not excuse the oflicet for dechn* 
mg to file when the necessity exists 

“With the above doctrines of Bnglish law the Riot Act does 
not mteifere Its effect la only to make the failure of a crowd to 
disperse for a whole hour after the proclamatioii has been read a 
felony , and on thiv ground to afford \ stitutory justification for 
dispersing a felonious assemblage, even at the risk of taking life. 
In the case of the Ackton Hall Colliery, .va hour had not elapsed 
aftei what 's popularly called the reading of the Riot Act, before 
the military fired No justificition of their firing can therefore 
be rested on t'*" n-- »- n 

sideratioo of 
But the fact t 

not incap.ieitr • 

prevented. ^ 

remained m full force. The justification of Captain Barker and 
ins men must stand or fall entirely by the Common law. Was 
what they did necessary, and no more than was necessary, to put 
a stop to or prev ent felonious crime i In doing it, did they exer- 
cise all ordinary skill and caution, so as to do no more hai-jo than 
could be reasonably avoided .’ 

“ If these two conditions arC mode out, the fact that innocent 
people have suffered does not involve the troops In legal responsi- 
bility. .V guilty ringleader, who under such conditions is shot 
dead, dies by justifiable homicide. .An innocent person killed 
under such conditions, where no negligence has occurred, dies by 
an accidentvl death. The legal revbonia not that the innocent 
person has to thank himself for what has hvppencd, for it is 
conceivable fthough not often likely) that he may have been un- 
conscious of any danger, and innocent of ull imprudence. The 
ceasou vs. th.vt the soldve* who ftted has, done nothing except what 
vv.is his strict tegil duly.” 

It Will bo observed in the above extracts that the duties, 
rights, and liabilities ot the officer and private soldier are 
placed ou exactly the same level. The command of the 
officer cannot of itscU justify the soldier in firing, if the 
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set fire and do serious dazoage to the collicrj' j)roperby, and in pur- 
suit of that object to asaaoU those upon the colliery premises. It 
was a crowd seeoidingly which threatened serious outrage, 
amounting to felony, to property and persons, and it became the 
duty of all peaceable subjects to assist in preventing this. The 
necessaiv prevention of such outrage on person and property, 
ju'&tifies the guardians of the peace in the employment .agamst a 
iiotous ciow’d of p\en deadly weapons. 

“ Officers and soldiers are under no special privileges, and sub- 
j£?ct to no apecal respoosibihlies, as teg.irds tins principle of tbc 
law. A soldier, for the purpose of establishing cuH order, is only 
a citizen armed in a p.irticuJar manner. He cannot because he 
is a soldier excuse hiinsoJf, if without necessity he takes human 
life, The dutj ol magialiales and peace officers to summon, or 
to absta-n from summoning, the assistance of the niiiitaiy 
dei>ends, in like luannei. on the necessities of the case A pldier 
can onh aoo by using his aims The weapons he cariies are 
deadly They cannot be employed at all without danger to b'e 
und hmb. and. in these days of improved rifles and perfected am- 
munition, without j.ouie mk of injuring d'stant and possibly 
innocent bystandeis To call for assistance ng.ifcst rioters Ifom 
those who eva onh 'nterpoe under such graie conditions ought, 
of course, to he the last expedient of the civil wuthoritie!i. But 
when the cull for help m mode, and a necessity foi assistance 
from the militaiy has atisen, to refuse such assistance islnlii*’® 
mtsdemeanom 

“ The whole action of the military when once called in ougati 
from first to last, to be oased on the principle of doing, and doing 
without fea, that which is ab&oluteiy necessary to prevent 
serious ciime, and of exercising all care and skill with regard to 
what IS done No set of rules exists which goierns 
instance, or defines betorchaod every contingency that luaj' ' 
One fi.ilutaij practice is that u magistrate should accompany the 
tioops The presence of a magistrate on such occasions, although 
not a legal obligation, is a matter of the highest importance. 
The military come, it may be, from a distance. They know 
nothing probably of the locality, or of the special circumstances. 
They find themsehes introdnced suddenly on a field of action, 
and they need the counsel of the local justice, who is piesuniabiy 
familiar with the details of the case. But, although the magistrate s 
presence is of the highest value and moment, his absence does not 
alter the duty of the soldier, not ought it to paialyze bis coadoct, 
but only to lender h'ra donbly careful as to the proper steps to be 
taken No officer is justified by English law in standing by, and 
allowing felonious outrage to be comiuitted, mereij because o' a 
magistrate's alnence. 

“ The question whether, on any occasion, the moment has coto6 
for firing upon a mob of rioters depends, as we have said, oo the 
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necessities ot tlie ctisc Such firing, to LeUwfui, must, m the case 
■of a not like the present, be necessity to stop or prevent such 
-serious and violent crime as we have alluded to , .ind it must be 
conducted Without reskleasness or negligence When the need 13 
-clear, the soldier’s dut> is to file with all leasoiiable caution, so 
as to produce no furthci injuiy than what is ubsoluteli wanted 
for the purpose ot protecting person and piopertv An oidci from 
the magistrate who is ureseut is lequucd by imlitary regulations, 
and wisdom and disciution aieentncly infavoui of the observance 
of such a practice But the oidei of the magistrate has at law no 
legal effect Its presence does not justify the hung if the magis- 
trate is wiong Its absence doss not excuse the officer for declin- 
ing to file when the necessity exists 

“With the above doctrines of English law the Riot -Act does 
not inteifeic Its effect is only to make the failuie of a crowd to 
disperse foi a whole hour after the proclam vtion has been read a 
felony , and on this ground to alTord 1 statutory justification for 
' * ' ■ of taking life. 

• lad not elapsed 

liot Act, before 
. d can therefore 

be rested on the provisions of the Kiot Act itself, the further con* 
eideratiou of which may, indeed, bo here dismissed from the case. 
But the fact that an hour had not expired since its reading dlj 
not incapacitate the troops from acting when outrage had to be 
jirevented All their common law duty as citizens and soldiers 
rein lined in full force. The justification of Captim Barker and 
his men must stand or fall entirely by the Common law. Was 
what they did necessary, and 00 more than was neccasary, to put 
a stop to or prev ent felonious crime ? In doing it, did they exer- 
cise all ordinary skill niid caution, no as to do no iiurehariu than 
could be reasonably avoided 

“If these two conditions are niotlc out, the fact that innocent 
people have suffered does not involvo the troops m legal responsi- 
bility. A guilty ringleader, who under such conditions Is shot 
deid, dies by justiliiblc homicide. .An innocent person killed 
unde- such conditions, where no ncghgenco his occurred, dies by 
an accidciitil di-.itli The legal revson is not that the innocent 
person has to think liimsclf for whit has hippeneJ, for it is 
conceivable (though not often likely) that he may have been un- 
conscious of .iiiy danger, and innocent of all imprudence. The 
rc.ison IS, that the soldici who fired has done nothing except what 
was his bttict legilduly" 

It will be observed in the abovcextracts that the duties 
lights, and liabilities of the oflicer and private soldier are 
placed on exactly tho same level. The command of the 
onicer cannot of itself justify the soldier in firin", if the 
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command was illegal. 1 East, P. C. S12 ; Foster, G. L,. 
154 This might lead to a conflict between the military 
duty of the soldier to obey his oflicer, and his civil duty 
oniy to obey an order which was legal. Practically the 
case IS not likely to occur. It is improbable thatanofil*- 
cer would give an order to fiie, which was so outrageous- 
ly wrong that a soldier ought, on the spar of the mo- 
ment, to refuse to obey On the other hand, where the 
order was such as he might reasonably think he was- 
bound to cairy out, it is probable that any prosecution 
would be against the officer and not against the soldier. 
In Ktiijhley v. Hell, 4 F. & F., 763 ; Willes, J., said • “I 
believe that the botteropimon is, that an officer or soldier 
acting under the ordeis of bissuperioi — not being neces- 
sarily or manifestly illegal — would be justified by his 
oiders '■ See also pet Kennedy, J, vi Marks v. Froglsy 
[1898], 1 Q. B., p. 404. This rule was adopted by 
the Law Commissioners in the clauses lelating to Sup- 
pression of Eiot, §1 51 and 56 of the Draft Code of 1879. 
Sit James Stephen says . H Sieph Crim.L.,^05. 

" Frobttblj It %>ould be found that the order of a military aaps- 
nor ivould jiiblily hie infenois in executing any orders, for ffiTing 
which the} might fanjy suppose their suiicrior officer to have good 
leasons. Soldioi*! mipht lejeonahly think that their officer had 
good teiaoas fot oideitog them to dee into a dtsoideily crowdt 
Avhich to them might not .ippear to be at tbit moment engaged in 
acts of dangerous Moleiite , but soldiers could hardly suppose 
that their officer could haie any good grounds for ordenni,' them 
to fire a \olley down a ctonded street, when no disturbance of 
any kind uas either in piogtesior apprehended.'' A'ce 21 M , 2Wf 
1883 P. R 16 The saute rule appears to apply generally to all 
cases where an lofcr'or acti in cases of danger under the orders of 
his superior, winch aie not apparently .llesal.” /•’. v. Tratiir^ 
4 F & F . 105. fin ahu 1883 P R 17 & 27 and the Editor's com- 
mcntaries on the Code of Cniuinal Procedure, Chapter IX, where 
the Police Orders and the case-law are considered in detail at pp. 
180-183 

39. Nature of Martial Law. — Before discussing the 
legality of placing a country or district under martial 
law «n cases of emergency, it is necessary to point out 
what is not meant by the term in this application of it. 
Tn the early law books tlie teim is used as denoting what- 
is now called military law, that is, the special law which 
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.governs those who, on becoming members of the military 
forces of the Crown, are thereby subjected to a special 
code of offences and pioceduie The origin and growth 
•of military law aie tiaced bvCoclcbuin. C J., in his 
•charge’* to the Grand Jury m li v Ndson at p. 8G. 
A Similar body ol law has grown up foi the naval 
forces The courts-inaitial, which try offences under 
this code of law, aie so tar subject to the supeiior 
•courts of common law, that the latter courts will issue 
a prohibition to the former if they act without juris- 
diction. as, foi instance, by tiymg a person who is 
not subject to mihtaiy law But, where they have juris- 
diction, nu action or prosecution will he which is found- 
ed on the assoition that they have passed an erroneous 
• decision, or anived at it by the admission of evidence 
^^h\ch would he excluded m a court of commoti law. 
Gtantv Go«f<i,2 H. Bl.,69, p. 101. Nor can a superior 
officer be sued at law for suspending his suboidmatc for 
-a military offence and bringing him to trial before a 
court-martial, even though he is accjuitted by it. If the 
supenoi ofiicei has acted wrongly, this, again, is a mili- 
tary offence, which must be tried by militaiy law. 
Johnstone v, Sutton, 1 T, R., 510, p. 545; confirmed in 
H. L., 1 Bro. P, C., 100 ; sec Warden v. Bdileij, 4 Taunt., 
•67, p, 74. But an ofTicei can claim no exemption from 
a civil court in respect of an act wholly beyond military 
-control. For instance, a soldier was held entitled to sue 
an otlicor for false imprisonment, where the punishment 
had been inflicted lor disobedience to an order to attend 
■evening school, and to make weekly payments towards 
its auppoit. irari«» v. Bailey, 4 Taunt., 67, p. 88. 
Nor docs the term apply to acts done by on armed force, 
ill the summary suppression of a rebellion, against the 
persons and property of those who are actively engaged 
in the rebellion, so far as such acts are properly necessary 
for the puiposo. CoeJ,hutn, pp. So, Si ; 1 Sleph. Crim. 
B;S14. Cases of this soit come under the principles 
•alicady discussed in regard to riotous assemblies. Mar- 
tial law, for the purpose of the present discussion, may 


* I'uWishod la -1^67, as re%i'-<-d and annotitod by th« Lord Cbist 
-lust'ca niid rof.}(rod to tiereiUir as Coctbnm 
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be defined in the language of the Duke of Wellington,, 
who said • 

“ start lal Law is neither more nor less than the wiJI of the General 
who command'! the army , in fact, martul law means no law at all. 
Therefore the General uho declares toartial law, and commands 
that It shall be cairieJ into ezecuttoa, is bound to lay down the 
rules, rei'ul.itions, and iiioits, according to ivhich his will is to be 
carried out ” Citrrl by Hr Uradlaou CocHuirn, IQl. 

The constitution, il question is tins • Can the Executive, 
at a period of emeigenty, suspend the ordinary law, and 
substitute, as regaids its citizens, not being persons 
found m open resistance, a system called martial law,- 
which rendeis them liable to be tried by new tribunals,, 
a new procedure, and with new penalties, eitbei for 
offences aUeady lecognized by law, oi foi conduct previ- 
ously innocent, which the Geneial declares to be 
cnminar’ That Paihauieut may authorize such a pro- 
ceeding IS beyond all doubt In the Jamaica cases, (see- 
below p 100) ISi) JoMe<. .SV/^-Arw doubted whether such an 
authority could be legalized by a Colonial Degislature, but 
the chaiges of both the Chief Justice and Mr Justice 
Biackhuin ncsumeil tliafc it could be. Cocll/urih fS : 
Forsyth^ 601 , Ftnlu'^un, vz H v Eyie^ 2 F. & F. 579, 

40. Legal basis of Martial Law.- — The legality 
of luaitial law, in the last-named sense, has never' 
been the subject of judicial decision, and only became 
the subject of judicial discussion m consequence of the 
Jamaica di’^tinbances of 1865. As a I'csuH of the action 
of the Executive on that occasion, the Jamaica r’omruit- 
tee laid a case before Mr. Edward James and Mr. 
Fitzjames Stephen for their opinion. The case and 
opinion are printed in full in Fomyth'^ Comtitufional 
Late, and the opinion is given less fully in 1 St. Gi. 
L., 207 In the case of Ji v. Nelson, two members 
of a court-maitial which sentenced Mr. Gordon to- 
death were put on theic trial for murder, and the Chief 
Justice of England delivered a charge to the Grand Jury 
in which the whole question was exhaustively discussed. 
Subsequently Governoi Eyre was put on his tnal on 
similar chaiges, and m that ease Blackburn, J., delivered; 
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a charge to the Giand Jury, which has been published 
by Mr. FinUson. In both cases the Gland Jury threw 
out the bills The joint opinion of Messis James and 
Stephen, which was the work ctf the lattei, is m remaik- 
able conformity with the charge of Cockbutn, C J , to 
whom, of couise, it was unknown Fiom these sources, 
supplemented in some slight paiticiilars, the following 
view of the question is diawn 

Between the time of Richaid II and the Common- 
wealth, theie appear to have been numerous pioclaraa- 
tions and commissions winch piirpoited to authorize 
martial law m times of public distinbance and rebellion. 
These aie examined by Cockbuin, C J , and he ends his 
review by stating that 

“ So far as I have been able to discover, no such thing as martial 
law has ever beeo put in force in tins country against civilians, 
for the purjiose of putting down rebellion'' CoeJibnrti, Si — O'. 
It IS quite Leitain that no attempt to put martial law in foice has 
ever been made in England since the Uevloiation, 

' Ins/i liehellion —In Ireland, however, the facts w'ere 
different On the eve of the Irish Rebellion of 1708, law- 
lessness m Ulster had risen to a degree which the ordinary 
power of the Goveininont was unable to control. In 
Match, 1797, Loid Lake received instructions from the 
Castle, w’liich not only duectod liim to dis.arm the dis- 
affected and to disperse tumultuous assemblies, but also 
authorized him to take all ineasuies “which a country 
depending upon military foice alone for its piotection 
Would require” In fact he was empowciod to enforce 
martial law in its widest sense. Under this authority steps 
Were taken, which admittedly were far in excess of any- 
thing that could be justified by ordinaiy law, and under 
which the most terrible excesses were committed bv the 
troops and yeomanry. Lrcktj, Ifisl. nf England, lii 
SS5, 391. 309—310 ; i?f?. of irur. 300—364. After 

the outbreak of the relielHonm 179S, fiuthcv oideis were 
issued, by one of which, in April, the Commander-in-Chief 
Was authoiized “to hold courts-martial for the trial of 
offences of all dcsciiptions, civil and military, with the 
power of confirming and cairying into execution the sen- 
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tences oi suchcourts-maitial, and to issuepioclamations." 
Ann Heg. of 179S, 213^ 230. In October, Wolffi Tone 
%ras captured on boaid the Boche, one of a Prench 
squadron of ships which was defeated in attempting a 
descent on Iieland. He was tried by a comt-martial in 
Dublin, and sentenced to be hanged. Curran at once 
applied to tne Court of King's Bench for a liahear^ corpus, 
on the ground that the pnsoner had no commission 
under His Majesty, and theiefore no court-martial 
could have cognisance of any enme imputed to him, 
while the Couit of King’s Bench sat in the capacity 
of the gieat cuminal couit of the land." The writ was 
immediately issued by Loid Kilwarden, C. J . but before 
action could be taken upon it. lPo(/V Tone had committed 
suicide 27 St, Tr., 613. In 171)9 two Acts of the Irish 
Legislatuie were passed, by one of which the exercise of 
inaitial law wim lecogoized and sanctioned, while the 
othei indemnified those w ho had acted under the previous 
prooiamations Tn 1808, and again m 1833, statutes of 
the Iinpciial X’arhament were passed authoiizing the 
trial ot oflenders by maitial law tn the disturbed districts 
of Ireland Tliese Acts, and especially the Indemnity 
Act of 1799, showed that the Government w’asnot con- 
tent to lelv on the pierogative for their justification. On 
the ('tlu'i hand, each of the.se statutes, either by recital 
01 ii'Seivation, contained an express assertion of the un- 
doiihred pu'iogafcive of the Ciown to exercise martial law 
foi the suppiession of treason and vobclhon. The Chief 
Justice conskleis that tliese locitals and reservations 
Were absolutely inopeiative, so far as they w’ont beyond 
the common law of the kingdom. Gockbum, 53 — 57, 
70 I 8ir James .Stephen thinks that the statutes 
‘mean only that the Ciown has an undoubted preroga- 
tive to attack an aiiny of lebels bv regular forces under 
military law, conducting themselves a.5 armies in the 
field usually do ' 2 Ht. Ct. L ,211. Both judges are 

agreed that no rojal pioclamation can authorize any act 
xvhich is not reasonablv necessary for the suppression of 
persons in open lesistance to the Crown. They have no 
doubt that the trial of WoJfe Tone by a court-martial 
sitting within a mile of the Court of King’s Bench in 
Dublin, was a mere nullity, and that his death, if he had 



105 


§ -lO] CEYLON REBELLION, 1848. 

been executed under the sentence, would have been 
murder. This too is m accordance with the opinions of 
Ooke, Hale, and Couiyns, in their various tieatisos. 
AVhen the Petition of Right was b-’ing discussed. Lord 
■Coke said “ A lebe! inav be slam in the rebellion . but, 
if he be taken, lie cannot be put todeath by martial law.” 
And Rolle, afteiwaid-^ Lmd Chief Justice, and a most 
leaiued lau \ oi, on the same occasion said “ If a subject 
be taken in lebellion, and he not slam at the time of his 
rebellion he is to be tiled after b^' the common law.” 
Cocliiirn, jr, 5f — ijj In his application for a habeas 
corpus in Wolfe Tone scase. Cun an asserted as a ‘‘ sacred 
and immutable punciplo of the constitution, that martial 
law and ci\il taw are incompatible, and that the former 
must cease with the existence of the latter.” This is in 
accordance with Lord Coke and Lord Hale, who state 
that when the courts are open martial law cannot be 
executed Cockhurn,69 note. See eypaitc Matais [1902], 
A, C, 109, below at p 110. 

Ceylon liehelUon — In 1848, Lord Torrmgton, Govern- 
or of Ceylon, proclaimed mailial law to suppress a lebel- 
hous nsmg in Kaudy The matter became the subject 
-of Parliamentary inqimy by a Committee which sat in 
1849, and evidence as to the natuie and legality of mar- 
tial law' was taken, amongst others, from Sir David Dtindas, 
then Judge-Advocate Geneial He said very much to 
the same cfTcct as the Duke of Wellington m the passage 
already quoted ” The pioclamation of martial law is a 
notice to all those to ivhom the pioclamation is address- 
ed, that there is another measuie of law, and another 
mode of proceeding than there was before.” “ Where 
martial law is pioclaiincd, theieis no lule or law by which 
the officers executing it are bound.” “ It is more exten- 
sive than oidinaiy military law.” “ It oveirides all other 
law, and is entirely arbitrary.” The Chief Justice quotes 
the answers ineiely to disagree with them. Sir James 
Stephen thinks that they only refer to the conduct of the 
army in the field, and are sound law. CocKbnrn, 103 • 
f St Cr. L., 214. In the course of these proceedings" 
Lari Grey, then Colonial Secretary, wrote a despatch' 
which lie stated had been read out in Cabinet Council 
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in the presence of Lords Cottenham and Campbeff, 
and had been appiovedby them. It contained the follow- 
ing passage, which seems not on the whole to go 
beyond what the Chief Justice and Sir James Stephen 
admit to be iastitiable. There is certainly nothing in it 
which could be relied upon in support of the court-martial 
upon IVolfe Tone m Iieland, orupon G-or^onin Jamaica. 

“The pioclaniation of martial law in fact no moie thio a 
declaration that, under eircumstances of urgent public danger, 
the Iftn I"! for a time subpeuded, and that for the aafety of the 
State, the Govemiuent deeioi it necessity to set aside tbs ordi- 
nary rules of Ion by miiitai v force, and to proceed summarily to 
put don n the rebellion! or to puiiixh those who are conrerneiJ in 
it : courts luaitia! »re. employed on «ucii occasions, in order to 
guard againvt the danger of subjecting innocent persons to mlU- 
tary esecutions bv instituting an inquitv, recessiuily only sum- 
mary, into the guilt of the (i-vi tics wbo»e immcdiato punishment 
is necessary for the lestoratjon of tranquillity f>nd the suppression 
of rebellion But courts-m otial so assembled have nothing in 
oomnion nith the ti ibuoaK t>e n mg tbe same name which.undertbe 
Mutiny Act, take lognirance of rotlivary offcDces. Courts-iuartial 
of such desojjption ha»e poneia laiifull} detioed by the Jaws 
under i\hich they are cieaU-<I. .»«d the <;cntenees passed become 
niatteis of record, ahith be cnfoiced by the military authori- 
ties, which 13 nut the case «i all court-i-iDaitial assembled for the 
punishment of rebei>. Made- /noclamation of martial law, without 
the sanction of any positive enactment. Sentences of such courts 
add nothing to the legality <if the pUQishruecits inflicted, and 
sene only to shon tli.it these punishments have not been inflicted 
without due regard to the guilt of tliO'>e who were sub;ected to 
them, Accorflingii it ib the practice wheio martial law has been 
used, and punishments hai e been inflicted under it, that when the 
danger is oier the Legislatuie bhould be applied to for laws of 
indeninitv, for the seem itv of those by whom these powers have 
been exercised, and for nhoui there le no legal warrant, however 
neccssari it may hue been to as&umc them ’’ Finlnwn, Ifevieio 
of Aiilliontira af h> ■.«,.« ,.y Jfio/ or ItehtUwii," p. !iC. JS6S. 

Jamaica liiots . — In the Jamaica case the only charge 
agamsd Colonel Xelson and Lieut. Brand, and the prin- 
cipal chaige again'st Governor Eyre, arose out of the 
treatment of lifi Gatdon A negro outbreak took place 
at Morant Bay on Octolier H, 1865, in which the Volun- 
teers were oveipowercil, the court house was stormed, 
eighteen person^ were ktUed, and upwards of thirty 
wounded, and an insuriectioa took place which rapidly 
Bpie.ad to the neighbouring estates, wlicre similar acts 
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of mnrderons violence were committed. Tliere was, no 
doubt, for a time a m(»t dangeroub ciisis Tbetioops 
were, liowevei, called out at once, and as soon as they 
appeared m the held the insurrection collapsed Martial 
law was proclaimed on the Hth October On the 17th, 
Mr Gordon, against whom wauants had been issued, 
gave himself uji to the authoiuies in Kingston. He 
could have been tiied theie h}’- ordmaiy law, but by 
oiders of the Go\einor he was put on hoard a war 
steamei, conveyed to Moiant Bay, and there tried for 
treason bv a court-martial, convicted, and sentenced to 
be hung The sentence was ratified by the Governor, 
and on the -dlrd Goidon was executed. It was asserted 
on behalf of the accused that all they did was liteially 
justified by various Jamaica statutes In the case of 
Ji- V Nehon, the Chief Justice threw some doubt upon 
the application of those statutes, and suggested to the 
Grand Jury that they should leave this point lor full 
discussion in the subsequent stage of the case. Tliey, 
however, threw out the bill. In the subsequent charge 
agam'st Goveinor Kyie, the judges of the Queen’s Bench 
met to discuss the chaige winch Blackburn, J., was to 
dehvei to the Grand Juiy, and it seems to have been 
admitted that the statutes might authorize the proceed* 
ings takim In Ins chaigc, the judge directed the jury 
that the Colonial Acts gave the defendant power to pro- 
claim martial law, in the sense that it superseded the 
common law foi the time being, and enabled all matters 
to he tried by summary pioceduie, not with an arbi- 
trary discretion, but without applying mere technical 
rules; the question left to them was, whether the emer- 
gency warianted the Governor in applying, or in think- 
ing that he was hound to apply* tins law. J'lJiirisoH,^). si. 
This bill aUo the Giand Juiy thiew out. In his chai-f'e, 
however, Blackburn, J., thiough a misapprehension of 
what had been agreed on at the meeting of the judf^es 
stated some pioposilions of law' as having been approved 
of by thorn, which had not been so approved. On June 
B. iyi)8, Cockbuni, C. J., stated whal had already been 
agreed on in the following langn.ago, w liich of course 
only applies to a case where Iheicis an existing b ' . 
to piooUim martial law. '' 
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“ There was undoubtedly a proposition of law which saeiasd to 
us sufficient for the guidance of the jury, on which we were all 
agreed, viz., that a»satnmg the Governor of n colony had, by 
a 'rtue of authority delegated to him by the Crown, or conferred 
on h»m by local legislatioo. the power to put martul law in force, 
all that could be required of him, so far as affects his responsibility 
in a court of criroinal law, was that in judging of the neesasity 
’which, it is admitted on all hands, forms the sole justification for 
resorting to martial K ' ‘ ‘ 

in foice. or prolonging 
an honest mtention to 

to the consideration of the course to be pursued, the careiu!, 
conscientious, and considerate judgment which may leasoaably 
be expected from one iniested with authority, and which, in out 
■opinion, a Governor so ciicurastanced is bound to exerciss, before ho 
places the Queen's subjects committed to his goveininent beyond 
the pale of protection of the law Having done this, he would not 
he liable for evvor of judgmeat, and stiU Ie«s for excesses, or irrego* 
Janties committed by subordinates whom he is under the necessity 
-of employing, if eominitled without his sanction or knowledgr. 

"Furthermore, we consider that a Governor sworn to execute 
the laws of a colony, if advised by those coinpeteut to ad' Is* him) 
that those laws justify him io pioci.titnlng martial law la the 
xuaimer m which Goieinoi Eyie understood it, cannot be held 
orimmally responsible if tue circuatstanees call for its exercise, 
and though it should afterwards twen out that the received oplo'- 
on as to the laii was ei roncous On (he other hand, in the abseaw 
•of such careful and conscientioua exercise of iudgoieutj 
honesty of intention wouid be no excuss for a reckless, precipitate 
j»nd inconsiderate exercise of so formidable n power,' still 1®** 
for anj abuse of it m regard to the fivea and persons of Her 
Majesty’s subjects, or m the exercise of immoderate severity in 
evce',s of what the exigencies of the occasion imperatively c»ll®d 
dor Neithei could (he continuancs of martial law be exercised, 
■even os regards criinioai responsibility when the iiecessity which 
Clin alone justify it bid ceased by the entire suppression of all 
insurrection, either for the purpose of pumabing those who were 
BuspeoteJ of haring been concerned in it, or of striking terror iii' 
•to the lumds of men foi the time to come.” I Finliion, p. iO) 

In PJnlHps V. Eyre. L. R., 6 Q. B., p. 15„ WiUes, J-« 
in delivering tlie judgment of tlie Exchequer Chamber, 
said with icgard to tlie same facts • — 

“Upon an indictment against a Governor for conduct allcgid 
lo he oppressive and crtmintvl, circumataiiees, and, above All. 
motives, njvy be taken into account, which would bo oxoIadaJ 
deciding dry questions of civil law “ 
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The Sepoy Mutiny — The course adopted by the 
Government of India dming the Mutiny seems to have 
been infuH accoidance with the above principles For 
a consideiablc tune, and over a laige extent of teiri- 
tory, all civil law was necessaiily suspended by the act 
of the rebels The civil othceis weie diiven aiMvy, and 
the courts ivvie closed No authority othei than the 
mihtaiy was m e?i!>tence, and it had to act surimiariiy, 
and on tlie spur of the moment, us a matter of self-pre- 
sei-vation \Vhile the hostile toices weio tace to face, 
evei}‘one who appealed to belong to, oi to be siding with, 
the lebels, was dealt with as an enemy When the 
pressure of \v.u relaxed, disciimidation and mercy could 
be shown , and as soon as British sway was lestored, 
civilians were attached to the army for the purpose of 
dealing with those whose guilt admitted of a doubt. 
The Stale Offences Act, XI of 3657, authouzed the 
Executive to proclaim any district which was, or had been, 
in a state of lebeJhon, and to issue a commission for the 
trial of the lebels for any offence against the State, or 
for muider, aison, robbeiy, or any other heinous crime 
against peison or propeity The proceeding was to be 
summary and without appeal ; but no punishment w’as 
to be passed except such as was warianted by law’ for the 
offence. As soon as peace was lestoicd, and the courts 
weie opened, justice resumed its ordmaiy course 

Boer tear — In the progiess of the Boor war of 1900 a 
similar Act of Indemnity was passed by the Cape Parlia- 
ment in lespect of extra-legal acts done by the military 
while wai was being waged in the Cape Colony. No 
such mdeinnity could be required in respect of acts done 
Within the hostile States wJnlc a state of war continued. 
An application to the Privy Council out of transactions 
W’hich took place within the Cape Colon}' arose as 
follows: Orders, called Martial Law Bcgulatious, pro- 
vided that in certain districts of the Capo Colony where 
W’ur was actually raging, persons who committed speci- 
fied acts should be tried and punished by a Military 
Couit. B. F. Marais was arrested in one such district, 
and romoved to another, where ho was tried and 
sentenced by Military Laiv. He applied to the Supreme 
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Court of the Cape Colony for release, on the grounds 
that there was a Civil Coiut actually sitting for the trial 
of similar offences in the district in which he was 
arrested, and that lus anest and removal to another 
district and trial m ic was wholly illegal. His application 
was lejected, whereupon he applied to the Privy Council 
for specialleave to appeal , this also was lefused. The 
Laid Chancellor, in giving judgment, said.' — 

“Thtir XiOid'<h»ps jjid not think it right to SUiJgest aoy doubt 
upon the Uw bj giving specinl leave to appeal where the circum- 
stances render the law cle.ir, they are of opinion that where 
ftiCtuil wai 19 lagiDg.wcU done bj the military authorities are not 
justiceable by the oidinnry tribunals, and tbet war in this case 
was lefeuilly cagiog, even if their Lordships did not take judicial 
notice of it. lb suSicicntly eiideiiced by the facts disclosed by the 
petitioner's own petition and affidawt Martial law had been 
proclaimed oier the distiicl in which the petitioner was arrested, 
and the district to winch he was removed. The fact thut for 
eorae purposes some tribunals bad been permitted to pursue their 
oidinaij course 's not conclusive that war was not raging. That 
question came before the 1‘i.vy Couucil os long ago as the year 
1880 After lefeiring to tl.e l.vnguage of Lord Tenterdsn in 
1 Knapp, P. C 316, at p. 360 Ris Lordship proceeded to say, 
'Doubtless c.v8e9 of diOicultj niise when the fact of a state of 
rebellion oi insuriPcticn i-. not clcsrly established. It may often 
be a viueslion whctln-r mere not. or disturbinco neither so 
serious noi extens,ne as leallj to amount to a war At ell has not 
been tieated with an exce-vsivu aeverity, and whether the inter- 
vention of the inilitiiy foice w.vs oecessaryj but once let the fact 
of actual war be established, and there ix a universal consensus 
of opinion, thut the Civil Courts haie no jurisdiction to colHn 
question the propi.ety of the aaion of nnlitary authoiities." 
L'j’iiartr V. F .!/«/, ,,» fl9021, 4. C, 109. p. 114. 

The crtect of an Indemnity Act m barring suits for 
illegalities coimnitted under martial law was loucb 
considered m the case of PhdUps v. Ktjre, L. R., 4 Q. 

^5, affcl L. R„ 6 Q. B., 1, There, such an Act, 
passed by the Jaiuaic-a Legislature, was successfully 
pleaded to a suit brought after the Act in the English 
cotirts Cochbuin C J., said 

Uc ma> rest assuicd that no such enactment would receive the 
royal .assent, unless it weie conSned to acts honestly done In tb« 
suppression of existing rebellion, and under the pressure of the 
inoat urgent necessity. The present indemnity is confined toacts 
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done in order to supjne^a the insuirection and lebellioii, and the 
plea eontxms consequently the necessaiy .werraents, that the 
Brie\anccs complained of were committed during the contmu.vnce 
of the rebellion, and v. ere used for its buuprcssion, aud weie reason- 
ably and in good faith considered by the defendant to be necessary 
for the purpose , and it will be incumbent on the defendant to 
make good those ■i.ieiinents m older to support nis plea ” L R , 4 
5. B , p. 243 

In the case of Wiujbt v Fitzgerald, 27 St. Tr., 765, 
a French master sued the Sheriil of Tippeiary for acts 
of the greatest barbarity perpetrated dming the lebelhon 
of 1798, on the pretext — lor which there does not seem 
to have been the least foundation — that he was a rebel. 
The defendant pleaded the Indemnity Act Lord Yelver- 
ton, in his chaigo to the juiy, said — 

“ That as ever> man, whether magistr&te or not, was authoriised 
to suppress rebellion, and was to bo justified by that law for his 
acts, it IS lequired that he should not exceed the necessity which 
gave him that power, and that he should show n his justification 
that he had used ov ery jiossiblc me.vns to ascertain the guilt which 
he had punished; and, above all, no deviation from the common 
principles of humanity should Appe.vr in his conduct ” 

Wiight recovered five bandied pounds damages. 
Baion Martin said, m v B'yx?, on appeal, that 
this was the only case in which anyone had obtained 
satisfaction for any act done in suppiosstng the rebellion. 

41. Justification for Martial Law in respect of 
Loyal Subjects. — Another question which, as far as I 
know, has never been considcied judicially, is ns to the 
rights of a State in time of invasion, not against the 
invaders or those who assist them, but against then own 
loyal subjects. Thcie can be no doubt that any General 
uould, for purposes of defence, set all private rights at 
defiance. He would requisition transport, supplies, and 
lodging for his troops He would occupy all private 
houses which were suitable for defence, and would des- 
tioy all buildings and trees which interfered with the 
range of fire. In 1859 a Royal Commission was appointed 
to consider the defences of the United Kingdom. They 
addressed to Mr Headlam, then Judge.Advocate-Gene- 
ral, the following questions with regard to thissubj'ect; — 
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“ Ha\ e you considered the effect of the proelamatioa of 3Xartial 
law in districts of England, and how far Generals in comcoaod 
can beeniponered to ovenule and disregard oil private interests 
and lights of properti which come in the viay of their operations ?” 

“ Is there any authority now existing, under which Martial law 
Can be legally proclauued ?*’ 

His ansivers contained the foUoivmg pasiiges : — 

“The effect of a proclamation of martial law in a district of 
England, is a notice to the inhabitants that the Executive 
Government has taken upon itself the responsibility of soperssdmg 
the jurisdiction of ail the oidinary tribunals, for the protection of 
life, peisou, and propertj, .ind has authorized the military autho- 
rities to do whiteier they think exoed>ent for the public safety. 
There is no doubt, therefore, that when a proclamation of martial 
law IS issued, the Ooveinmeiic. to use the language of the question 
aubuiitced to me, einpowcis Generals la command to overrule sod 
disregard all pri\ ate interests and rights of property which come 
m the wa} of their operation^ ” •* I consider it clear that during 
a period of great danger and necessity, the Crown is not only 
justified m prochuuiing marti.ii Jaw, but that it would fail id the 
performanoe of its duty if, upon such an occasion, it were to 
shrink fioin the respon!»ibili(y mcideot to such a step. The exer- 
cise, however, of thix pierogative vo proclaim marti.il law, seem* 
to me to be a matter of cootmgent legality, rather than of abso- 
lute right , and the couiiitutiocal propriety of its exercise will 
haie to be determined in e.icb case by subsequent decision of 
Parli.iiiieut, and the legality of the acts done under the nuthontj' 
of the pieeiaiiutioB will have to be est.iblished by Parliament in 
an .Act of Indemnity to mnu-iters, on whose responsibility the 
proclaniatiOD w.vs issued “ “Whcaeier Parliament is c.alled on 
to ^ne the sanction of Jaw to the acts of those who have been 
concerned lu putting in execution a proclamation of martial law, 
the question of granting coiupensation to those who haie suffered 
in person or property, mil iiutuiallv come under its consideration, 
and each case can then be dealt with in such manner as the Legis- 
lature mav think fit." „f Commnsion on Defence 0 / 

f mh,} hui.j.U'w. } ,hrt,„nj 7, JSbO, Apju., p. 'jO. 

The-^e lemarks by Mr Headlam throw little light on 
the question which we aie now discussing. Suppose hu 
officer was sued or indicted for turning a mansion into a 
fort, in opposition to the resistance of an otherwise 
loyal (inner, how should he defend himself Should he 
plead that his proceedings were part of a great act of 
State, ri^., a war against the invading nation, and that it 
was outside municipal jurisdiction, or should be plead 
that in acting under martial iaw he was doing what 
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was justifiable by common law? Or, supposing an 
Act of Indemnity bad been passed, should he plead that 
his conduct, if originally illegal, had been retrospective- 
ly legalized by Parliament Practically, of course, his 
pleader would set up all these defences It seems to me, 
howevei, that the first would be the real one. The war, 
suppose, with France, would be an undoubted act of State 
and it IS impossible to see how one of a consecutive 
senes of acts could be separated from another. If it is 
an act of State to slioot an enemy, it must be equally an 
act of State to turn a house into a fortress for the pur- 
pose of shooting him Of course this would not protect 
an officer who used his position for some purpose un- 
connected with i\ar , as, for instance, if he earned away 
valuable pictures or statues which he found in the house. 
The court would have jurisdiction to find that such con- 
duct did not come under the sanction of the State (sec H 
42 belou) It IS quite consistent with the whole tenor of 
English law to hold that a person, acting for the best in 
a difficult position, should be fiecd from all fear of future 
litigation Mr Headlam seems lather to suggest that all 
such acts would be technically illegal, and would lequiro a 
post facto justification But if so, the act ot the officer in 
the assumed case would be a felony, , liousebreaking, 
and the owner would be justified in killing him ; and if 
the owner was shot in the act of resistance, this ivould be 
muidei An Act of Indemnity would piotect those who 
shot tlie owner, but it could not retrospectively lender 
criminal any acts done by him in protecting his pioperty. 
See per Willes. J , Phillips v. Eyre, L. R.,6Q. B.,at p. 25. 
This seems such an alarming conclusion that one is in- 


it should he held fully cognizable by the oidinaiy tribu- 
nals. This seems to have been the opinion of Buller, ,T, 

— . . 1 r.». su-tt.aiii an Injury, for 

MKe pulling dow n houses, 
or defence of the kingdom 
au-unst the Kind’s enenrea. Tue ci\»l MtHers indeed s.»y that the 
iutliMduais who suffer hsse a right to resort to the public fora 

satisfaction • but no one over thought th\l the couunon.law- Ka\c 
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an action agamsb the individnal who palled dow a the houses, etc. 
This 13 one of those cases in which the maxira applies sains pnpnU 
aiini-nn'i t'sf lex " Gavtraor of Cdst Plate Mann fachireisv. Meredith 

4 T R. 794 at p. 797. 

The spirit, though not perhaps the letter, of § 81 of the 
I. P C ■would certainly cover such a case. 

42. Exact significance of the expression “Acts of 
State ” — Acts of State differ from all the cases hithcito 
considered in this respect, that the assertion that an act 
is of this character docs not raiseadetence on the merits, 
but goes in bar ot the jmiadiction. To make out this 
plea, it IS necessuiv to show that the State, acting init'? 
capacity as Sovereign, not only dealt, but ivas justified m 
dealing, with the matter m Question, on principles para- 
mount to the inle-5 of municipal law, aod therefore not to 
be controlled by municipal tribunals. It is within the 
jurisdiction of the Coui't to decide whether the proceeding 
complained oi was an act ol State or not. If it decides 
that it was. then its, jurisdiction is at an end ; if the con- 
trary, then the case proceeds iVas^rafc v. PiifWo, L. R» 

5 A. C„ 102, p. in., 6 Bom. L. R, 131 at 148. Every 
tribunal acts by virtue of an authoiity delegated to it by 
the Stale, loi cerlaui geneial pui poses It cannot exceed 
Its authority, or ajipiv it to different purposes. The 
Supreme (’ourts of the Cnited States have a veiy luge 
power tocontiol the Soicieign action, not only of the in- 
dividual States, but of the entiie body acting as one- 
Biitish couits aie much more strictly limited. 

First Acts done in the coiitse of war . — The most 
obvrous instances of acts of ytate are those which occur 
in the comse of wai, against an enemy, or quast-etieiny, 
or against persons %\bo bring themselves within the 
operation of Public Law. No one, of couise, would 
imagine that anv claim could be made against tlie 
^4eneral of ;in iri\a<ljng army for injuries done to non- 
combarants, oi fm exactions levied upon them When 
the {oiU of .\!ti\and»ia m 188’2 weie bombaided, the Euro- 
pe.an States who^e subjects were injuriously affected, 
made claims against England for compensation, the 
justice of which «as acknowledged; hut no one iioiild 
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have dreamed of inflicimif tlie AdiQiial foi innidei And 
it makes no diiTerencc whether the act lias been onginally 
ordered by the State, or has been siibstnjiiently approved 
by it When the captain of a ship ot wai burnt some 
barracoons on the West Coast of Atiira, and leleased the 
slaves contained, he .icted on bis ovsn authoiity, but his 
conduct was appioved b\ the Seccetaiy ol State It was 
held that this adoption ot his act made it an act of State, 
which baried a suit Baron v Denman, 2 Exch., 167. 
The same ruling was followed in the Tanjuie case 7 M. 
1. A., 476, see also Safa»ifl« v. Sccietary of State for 
Indio, L.R. [1906] IK. 0.613; 7 M.I.A. 555; 3 M. H. 
C. R. 424; 12 B. L. R. 167; CooA v Spugg, L.R. [18S9] 
A.C. 572 and foi a case where theie had been no ratifica- 
tion, sec 9 E.H.C.t R. 314 So by intcinational law the 
ships of neutrals arc liable to be seized in war time, and 
brought befoic a court for condemnation. If condemned, 
the property m the ship is ab->olutely changed, but even 
if the soizuie is declaied to be illegal, and tho ship is 
acquitted, no action founded on the seizine can bo brought 
against the captors Le Cauxv.Edcn, 2 Doug., 594; 
Lindo V Bodnci/, lOul , 613. So if property in tho pos- 
session ol the Siivcuogn, oi of a piivato individiiat, is 
seized by the helligercmt Slate, while hostilities aio raging, 
Ol while tho liostile condition continues, the tiansaction 
can give rise to no proceedings in a municipal couit. 
Itajah of Coorg v. E. J. Co ,29 Beav., 300=30 L. J. Ch., 
226; Elphinstone y Bcdrccchnnd, 1 Knapp., 316, at p. 
360 ; exparte Marais [1902], A. C. 109, ante § 40. 

43. Certain Dealings of the Indian Government 
with Native States resemble acts of Stale. — The same 
rule applies even wheie no hostilities take place, if the 
■'Ci/'uu' IS made bj ic.ison of the absolute power of the 
St.itf, acting m its sowieign capacity. The Tiinjoreliaj 
was the sui \ n al of w hat had once boena pow eiful dynasty 
which finally dwindled down into .i petty, half indepen- 
dent principality, and so lingered on till the last Tlaiah 
died m 18.j5 without heirs. It was tlien determined 
by the Goveiniuent of India to put an end to the Bai 
•iml to :iimc\ Its tenitorj. This was effected by the 
simple act of the Collector with a few British soldieis 
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and was unresisted because it was irresistible, though it 
was carried out against the will of all concerned. The 
Collector took possession of all propert}’, public and 
private, of the late Rajah, though as to the latter it was 
announced that the Government did not intend to retain 
it. but would apply it for the benefit of the family. A 
bill was filed by the peisonal representatives of the late 
Rajah, in which they admitted that they could not ebs- 
pute the seizure of the public property, but they claimed 
an account of the pereonal property. The Supicini' 
Court decreed for the plaintiff, but this deciee was 
reversed in the Pnyy Council. The Committee held that 
the W’hole annexation of Tanjoie was an act of State, and 
that every part of the proceedings which was incidental 
and accessory to the completion of the annexation pai* 
took of the same chaiacter 7 M. I. A., 476 at pp. 
531, 536. In recent times the Biitish Government has 
occasionally taken action vMthm the Native States in a 
manner which professes to test upon its own lights, and 
does not claim to be an act ot ivar, though it can neither 
be justified by Intel national nor by Municipal Law. 

7 B.L.R. 452 ; 32 C. 1 ; 6 Bom. L.R. 763. Lee IKoruci , iu 
his veiy interesting and ^suggestive woik on the Protected 
Pance.s of Indri. has pomto,] <>tit that the position taken 
up bj tlie British Goveiniii.-nt since the diicct assump- 
tion of autliority the Queen, \n lefeicnccto the Native 
States, la couipletelv diilevent {toui that which had been 
adopted by tlie Kast India Company. In the peiiod 
which couiineiiced with Wanen Hastings and ended 
w’lth the Sffii'iuis of Hastings, the East India Company 
was one of amni eontheting States, which dealt nith 
each othei as independent sovoieigntios, and among 
which the Britislt p<>uei was af the outside prmjis intci 
pare« In tlie t-aily ticaties of this period the Native 
btates insist' il upon the recognition of then absolute 
right as rulei < ovei tiicir own subjects, and upon the 
exclusion ol the fhitjsh civil and criminal jurisdic- 
tion, uith a peitmaeity which perhaps concealed a con- 
viction that thei ueie being lapidlv overshadowed. Si'c 
Treaty icith Si,i,lJ/ui. JSOt, Art S, 4 Aitch.,50; tcifli 
Kvtnlt, 1S17, Art to. :i .Uuh , :122 ; with Jlulhar. ISIS. 
Art. 10, 4 Aitch., 170. Also a heria of tieuiic^ of 
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savie year with Oodet/pore, Art. 7, 3 Aite'u , Jeyjiore, 
Ai't S, ib , 90, Jodhpore, A}t , lb., 145, lioondees. Art. 3 
ih., 214, icith Kutch, 1819, 7 Aiich . 10 Unc of the 
eailiest indications ot the approach ot a new conception 
of duties IS contained in a letter from the Governor- 
Geneial to the Gaekwai ot Baioda, 3vd April, 1820 

“ With regard to inteinal nflairs Your Highness is to be 
unrestrained, iirovided von fulfil >oqi engugeniunts to the Bankers 
of which the Butish Go\erninent is the guvrantce The identity 
of interests ot the two States will icndei u necessary for the 
British Government to otter its advico whctcvir an\ emergency 
occurs, but it will not interfere in oidiiiarv details ” f) Aiti h , I f! 

Yet so latelv as in 1835, when Holkat Haiee Kao was 
attacked in hi& palace by his own subjects who wished to 
assassinate him and his. Mmistei. the Kiitisli Govern- 
ment Tclused to assist him. on the ground that the giant 
of assistance would leqnne a continual mteifciencc m 
the internal affaits of the Slate inconsistent with the 
position of Holkai and the policy of the Butish Govern- 
ment 4 Aitch , 103 Whim thei<4oi« the misinan.ige- 
inent of a Native State pioduced an inleinal condition 
of affaiis winch could not bo toleiated by the Butish 
Qoveininent. It saw no leniedy but that ot annotation, 
which was accoidingly applied in ihe case of Coorg 
in 1834 and Oudh in 18’>0 Lee U'a/nci, 135 — 144 

After the ^rutmy.liowcvci.thecmient of policy turned 
ofcontiol When Lord 
•tniiud’i authorising adop- 
• jfs, he wrote on the 30th 

April, 18G0 — 

“The proposed inciisuris wiU not debar the Go\erninent of 
India from stepping in lo set right such serious abuses in a Native 
Government ns may thicnteii any p.irt of the country with anarchy 
or disturbiiice, nor from assuming temporary charge of a Native 
Stktc when there shall be sutlicicnt reason to do so This has 
long been the practice ” ** Neither will the assurance dimmish 

our riglit tn visit a State with the highest penalties, c\ en confisca- 
tion. in the event of dislovaltv oi dagraiit breach of eiigigeinent," 
;.r< llurwr. l.„, 

Two instances in which the exercise of this rii^ht was 
enforced illustrate acts of State of the intermediate 
cliaractor now under discussion. 
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Baroda — In 1874 the relations between Mulhar Kao, 
tlie Gaekwar of Baroda, and Colonel Phayre, the 
Resident at bis Court, had become very stiained, and the 
latter had been instructed to warn the Gaektvar that, 
unless he mended his ways, he would pvobably be dethron- 
ed In the same }'eav an undoubted attempt was made 
to poison Colonel Phayre by administering to him arsenic 
and diamond dust m his sherbet. The Gaekwar was sus- 
pected of being implicated m the attempt. Eaily in 3875 
a CominibSion, consisting ol three English oflicials and 
thiee Indian Chieftains, was appointed to enquire mto 
and lopovt upon the charge The English Commissioners 
found that it was proved, while the Indian membeis 
were of the contrary opinion The British Govoinment 
announced, as then- decision, that Mnlhar Rao and his 
line vveio depo'^ed, but that the State was to be maintain- 
ed, and that the new Chief should bo selected by adopt- 
ing to another biancb of the family a youth whom the 
Go\ eminent should .ippiove This decision was rested, 
not on any assumption that the charge of poisoning was 
established, hut on a long course of misgorernment and 
criminal misconduct, winch made Ins continuance as a 
ruler detriim-ntal to.the pi'ople of rtaroda, and inconsistent 
with the u’lations which ought to exist between the 
Indian Goveinmeiit .and the State of Baroda Lee 
Warner, IGO . Ann. HeQ., 18T4, 12S ; 18TG> 8T. See also 
6 Bom. L. R. 763 (P. C.> which deals with the Panna 
case 

^^(^nlp^lr — The* case ol this little Principality was even 
stronger tluin that of Baroda, both as regaids the process 
by which It was earned out ami the principles whicii nei’O 
laid down In 18U0 the leignmg Maharajah fled from his 
State, and lus place was usurped by his brother, known 
as the .Inhraj iheir apparent) or the Senapalhi. In IBOl. 
the Chief Coinmi'-sioner of Assim was sent to cany out 
the decision of Government that the Hamper should he 
deposed and depoi ted He was resisted in tlie execution 
of this duty, and Chci], under pictext ofa pailey, he ami 
his party were imluccd to entei the pal.vcc where thov 
were murdered A fresh lorce captured the fort and all 
the offendei-s A commission of Unco English officials 



§§ 43-44] 


NEWLY ACQUIRED TERRITORY. 


119 


was appointed to tiy the Senapathi, the General who 
commanded the assassins, and another They were found 
guilty. The SenapaihiandtheGeneral were hanged ; the 
ilaharajah \\ as set aside, and a new ruler was appointed. 
The Government of India and the Secretary of State in 
announcing their decision laid down the following rules • — 

“ The i)rinciples of totein-vtionai Uw have no bearing upon the 
relations between the €k>\emment ot India as representing the 
Queen-Empress on the one hand, and the Native States under the 
sovereigntj of Her Majesty on the other. The paramount supre- 
macy of the formei pre-supjto^es and implies the subordination of 
the littei " “ Of the right of the Goiernment of India to inter- 
fere after the forcible dispossession of the Maharajah there can 
be no question It is admiUedl> the right andduty of the Govern- 
meat of India to settle successions in the Protected States of 
India generally." Ann. Itcj. IdOl, J68, Lee ^Vuniei , JTl, Ga»etie 
of Iiiditu Au!/ ‘Jl, Avq. -fS, 1991. 

It IS Significant of the alteicd relation between the 
Biitish Government and the Native States, that whereas 
the othcial design'ation ot the latter was formerly 
“ Princes and Stales m alliance with Her Majesty,” (2i 
iC 2o I'ict , c 67,^22, 2$ <C 20 Vut , c 17, 1), Jt has 
now been alteied to “Piinces and States under the 
suzerainty of Hei Majesty” (iencral Clauses Act X. of 
1807, § 5 (27) Iiitcrjytetation .-let, 52 d 53 T'lcf , c. G3, § 
18 (5» 

44. (B) Acta in reapeclof newly acquired territory. — 

The same piincipte as that stated in § 42 apphes in 
the case oi newly acquired tfiritory, before its inhabi- 
tants have settled down into the regulai legal relations 
of subjctl and soveieign Where a country has been 
obtained by conqiu’si or cession, it is usual to allow the 
inhabitants to retain their old laws and usages , but this 
IS merely a mattei ol convenience and the sovereign 
ma\ deal with the lights of the conquered ab'^olute- 
\) at his plcasuic, evcipt so far as he is lestramed 
by the teiius of tlu- ticatv, if any, b\ which the country 
was acquued — Per Lonl Mansfield, Campbell v. Hall, 1 

2 
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assumed fchat the sovereign had accepted them as consti- 
tuting the basis on which the Government was to proceed, 


i 

settling the new eountiy would be simply Acts of Stats- 
They might be influenced, but they would not be govern- 
ed by the existing laws. Two Indian cases went upon 
this pimciple. The plaintiff claimed relief again'it the 
conduct of the E I. Co., in one case, after they assumed 
tne sovereignty of the Carnatic by treaty with the Nabob ; 
in the other, after their conquest of the Punjab. In each 
case the E. I. Co , nhile professing an intention to deal 
with titles to land, as they would have been dealt with 
by the Native Eulers, had assumed to themselves the dis- 
posal of all the land, and had disregarded the alleged 
rights of the claimanv In each case it was held by the 
Privy Council that theacts were acts of State, which were 
not intended to be. and could not be, questioned by the 
municipal courts. 7 M. I. A. 5S5; 2 i. A., 38, at p.44, 
A coQtraiy decision was given in the case of the Begum 
Sum) 00 . She had held lands as a sort of subordinate 
feudatory under Scindm ull 1803 After that year the 
sovereignty of Scmdia passed to the K. I. Co , and they 
accepted the position of Suinroo, and she held as of her 
old tenure till her death in 1836. On her death the 
Company resumed her lands on the alleged determi- 
nation of her tenure The courts in India dismissed the 
suit biought by her on the ground chat the lesumption 
was an act of State This defence was overruled by the 
Judicial Committee 


They B.iid • "Theuctof Government in this case was not the 
seizure by arbitrary power of territories which up to that time hiid 
bcionged to another Sovereign Stale; it was the resamption of 
lands previously held from the Qovernment under .-i particuMr 
tenure, upon the allegeddetermiaationof that tenure. The posses- 
sion nas taken tiudcr colour of a legal title, thit title being the 
undoubted right of the sovereign power to resume and retain, or 
assess to the public revenue, all lands uithin its territories, u{>on 
the determination ol the tennre andcr which they may hevo been 
exceptionally held rent free If, by means ol the continuance of 
the tenure, or for other caosc, a right be claimed in derogation of 
this title of the Government, that claim, like any other arising 



§§ •44-451 TREATIES ARE ACTS OF STATE- 


121 


between the Governiuent jxnd subjects, would puma facie be 
cognizable b\ the inutiicuioil courts of India,” 12 B. L. R. (P.C. 
120 at p. 150 ° 18 W.R. 3jg • see aUo 5 M. 273. 

45. (C) Treaties. — A treaty is an act of State entered 
into between two sovereigns, which can onlv be enforced 
by diplomatic representations, or, m the last lesort, by 
wai. Ii IS so completely outside municipal law, that, 
one paity may bind itself to hold propeity tor the use of 
private persons, m a line ol snccession different tiom that 
w’hich the ordinary law would peiinit. 16 I. A., 175. 

suit can be brought by one puty in the covwts of 
the othei foi breach of its provisions 4 Bro. Ch. Ca., 
179. Noi can anv suit be biought by a piivate person, 
whose rights assume the continuance ot the tu‘ii*y, to 
enfoice those rights against the other party, who has 
put an end to the lieati In 1S03 the B I Co assign- 
ed lands to tlio King 01 Delhi foi the suppoit ot the 
I\fogu[ soveicignty The King inoitgaged them to the 
plaintiffs Aftei the Mutiny of the possessions of 

the King woie seized and confisc.itod The pliintitfs 
then sued ti»e (joveinrneiit to estahhsh then light as 
mortgagees The courts in India dismissed the suit tor 
want of juiisiliotion The Pi ivy Council atiirmod tlieir 
decision 

They held that the Undshid bcfu a«isiKiieil to the Delhi Kiii^s 
by an arrani'emciit which ” wa4 .is much wu «ii,t of State us if it 
had been cained into clfcvt bv form il trcalj UbSi'jned b> the 
I{riti«-h (Toieinmcnt ” 


“ Muim-niil eoints h.»ae n.i juiisiiiction to enfoice ensat'einents 
between soicuiKni founded on treities The Go\ eninjent, when 
they deiiostfd and coi.fistated the luopertv of the late Kmy, as 
between them and the KiiiR. did not aiTcct to do so under any 
legal light Then acta can be judged of only by the law ot 
n-itio'is, nor is it open to any other person to question the rijht- 
fulness of the deposition, or of the conaequent confiscation of the 
Kuas’s. •pVQvett'y ' 


‘‘The rexeiiues and temione^ which m 1801 were, by &n act ol 
Stitc, assigned for the miinteiianee of Shah .\1uid and his hoase- 
hold, were, iii 1837, wlso bi .in ttv.t of State, lejutned and confis- 
eutod The seinire and confiscation were acts ol absolute power, 
and were not nets done Under colour of anv legal right, ot which 
ft municipal court could liVe 'cognizance.'' Sun Yol I A 189 
at p. 191495 = 12 B.L.R (P. C 1 167. at p 1SI = 18W R.389 iip .392 
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THE POSDOLANJ? CASE. [CH. Ill, 

See also I*. R , 19 Eq. 509, a caso ammg out of the annexation 
of Oudh. 

Cook- V. Sprigg [1899} A. C. 572 was a case fiom 
South Africa which piocceded upon the same principles 
Sigean, who was desciibed as " Paiamount Chief of 
Pondolantl," made certain concessions to the plaintiff, 
Cook, m the yeais 1889— J89.1 In 1894 Pondoland was 
annexed to the Cape Colony by Act V of 1804 passed in 
consequence of Sjgean's deed ot cession, dated 17th May, 
lf<y4 TJie action was biought against the Prime 
Ministoi' of the Cape Colony to enfoice the concessions. 
\aiioiis tpicsnons nvie taiscd as to the validity of the 
concessions, and their binding ehavactev against Sigean 
or the State of Pondoland , .also as to an undertaking, 
c.xpress oi implied, by the Capo Colony to take over the 
teintory subject to the concessions All these consider* 
ationa were tieatcj as immaterial by the Judicial 
Comnmteo The Loid Chancellor, in delivering iudg- 
luent, said 


'• Tlte tuJvintt i)ys*.es!,iua Lx Hei Majesty, whether ce^sioa or 
bi Aoj other means b\ «!uch t<o%e>eignt> c.in be acfiuited, UA9 un 
‘''l. u ^xirean as ,n independent Kovereign, 

nhith the api>tll.int- .ue compelled to do m deriving title from 
!V‘”' 'V' '‘^^-established principle of Ian that the transac- 

independent Mates betueen each other uro governed bj 
other J.iU!, than eho-c uhn-h .irun'cipal Courts Adininlster. it is 
no rtiisivn to suj that !>> Uw oidmavx pnnciple-x of Internationa! 
Law pnsate piojxerts ih rt-speit^d by the sovereign ivhich accepts 
thv cession, and a%snin,?s the duties and legal obligations of the 
miner soxereign nith itspect to such pnvate property within 
ICC ed piopvrt} All that can be properly nje.ini by such a 
proposition is that, according to the well-understood rules of 
IntcunationaJ Laxv. a change of sovereiKutj bj cession ought not 
o .iffect proate property, but no ittumcip.xl tribunal has author- 
U> to enforce such an obhj.«t.oo. And ,f there is either an express 
♦ Ko'r' ^ '^“‘’®”lood Wrgain between the ceding potentate and 
made, tltitprn ate nro- 

I ^ “*•’*'“91 sor-ereign la the ordinary course of 

aiplomntic pressure.' .1899, A. C. S72 at p 377 . 


Mucli moic liillic'Ult questions aiisc wlit-re u trc.ity 
operates in deiugati-m of the previously existing rights of 
tlmsubjfcts. In L.R.3 l.A.102,by arrangeiucnt betiveen 



§ 45] THE XE^VFOU^■DLASD CASE. 123 

the Government of India and a native Prince, an exchange 
of tern toiies took place, bv which part of a British distiict 
was, or was supposed to have been, tiansfeiied to the 
Prince In the Privy Council the question whether such 
a transfer could be effected without an Act of Parliament 
was discussed with immense learning. The appeal was 
decided on another point AVhen Heligoland was ceded 
to Geimany in 1890, the agieeioent for that puipO'e 
stipulated that the cession should bo made “subject to, 
the assent of the British Pailiaiuent, ' and an Act -lu- 
thonzing it is passed in the same veai In the Hou^Je 
of Commons, however, it was contended that tlie treaty- 
making power of the Ciown was amply sufficient foi a 
cession, and that to effect it by Act ot I arliament was 
uunecessaiy and unconstitutional The balance of opi- 
nion seems to have been in favoui of this view, though 
it was contended, on the oihei side, that wheie the ces- 
sion was made m time of peace, foi the puipose ot cann- 
ing out some geneiai scheme ol policy, the consent of 
Parliament, if not necessaiy, was certainly desirable 
Ann lieg , 1890 170 — 173,322 Times Uciafca, il C 

XVI 398— 40S Seealso2A.l. The same ijuestion arose, 
in a diffuient toiin, in Hewloundland liy a 'seiics of 
agreements, dating fioin the Tieaiy of Utiecht, m 1713, 
the French have acquired lights ot fishing along pan of 
the coastof Newfoundland, which is known as the Fiench 
shoic In recent years lohstei-fislimg has become a 
matter ol impoitance. and the French contended that 
the inhahitaius ol Newfoundland had no light to erect 
factories on the Fiench shoie for the purpose of curing 
the lohstcis The dispute was tompoianlv settled In .in 
international .iirangement. known as a modus tivendi, 
which provided that no lobstei factories, which w’ere not 
in operation on the 1st Julj. ls.S9, should be permitted 
on the Fiench shore, unless by the consent of command- 
eis on each side This ageeemeav was not sanctioned 
hv any Act of Parluiment, oi by the Legislature of the 
isl.md. In pursuance of the agreement. Captain Walker, 
who was the English comiuander on the Newfoundland* 
station, removed some lobster factories belon^iuc^ to 
Jlr. Baird. The latter sued him in the ColonuT Court 
and Captain Walker pleaded that the matters complained 



124 ACT OF STATE, SOVEBEIGK AND SUBJECT. [CH. Ill, 

of were acts of State, arising out of the political relations 
between England and France, and involved the consttiic- 
tiOD of tieaties and o£ the modus vivendi, and of other 
acts of State, and could not be inquired into by the court. 
This plea was held to be no answer, and the decision 
of the Court of Newfoundland was affirmed in the Privy 
Council Lord Herscheil said ' — 

“ In thcjr lordships’ opinion the judgment was clearly right, 
♦unless the dcfendatit’& acts c«n be justified on the ground that 
they were done hy the authority of the Crown, for the jmcjiosi’ of 
enforcing obedience to a treaty or agreement entered mto be- 
tween Her Majesty and u foreign Power The suggestion that 
they can be justified as acts of State, or that the court was not 
competent to impure into a matter involving the construction af 
treaties nod othei acts of Shttc, is tjuite untenable. 

The Attorney Ueneial (Sir Richard Webster, now Lord .Whet- 
stone, L. C J.) admitted that he could not luaintam the proposition, 
that the Crown could sanction an invasion by Its officers of the 
rights of private individuals, whenever it w,4S nocessary, in older 
to compel obedience to the provision^' of a treaty. He claimed, 
that as the Crown had power to make a treaty, it must possess 
the powerto compel its subjectn to obey the provisions of a treaty 
arrived nt for the put-|>ose of piittiog an end to a state of war. If 
this be »o. the powei must equally extend to the provisions of R 
truity having for its object the preservation 0 / peace, and that an 
agreement which was arrived at to avert u w'ar which was immi- 
nent, w.is akin to a treaty of peace, and subject to the same 
constitutional law 

■' Whether these powers existed vq either or all of these cases, 
and whether in both or cither of these cases interference w’th 
private rights can be jnstifaed otherwise than by the Legislature, 
are graie questions upon which their lordships do not find it 
noct-ssary to express an opinion Theic lordships agree w-ith the 
court below in thinking that the allegations contained in the 
statement of defence do not bring the ease wUhin the limits of 
the proposition, for which alone tho appellant's counsel con- 
tended." Uafie, [i69ij. A C. 4W. atp. 

46. In normal timet there can be no Act of State 
between the Sovereign and his own subject.— The 
legfllilyof the Hovert jgn’e acts towards his own subjects 
can be quesuontd m civil courts, 6 B.L.R., 392. at p.435. 
A British court may also inquire into the character of 
Uie act of a CJovernorof aforei;;!! State, and is not bound 
to accept it as an act, of State. 10 B. L. R., 345. 
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Sir James Stephen Ia 3 ’s down the broad proposition 
that ‘‘ as between the sovereign and Ins subjects theie 
can be no such thing as an act of State ” 2 Step. 

C)im L, Go The statement cannot be disputed so 
long as the relations between the soveieiaii and his sub- 
jects are m tliLur noimal condition . but I doubt whether 
it can be maintained when those relations have been 
vohintirili’ lepudiated by lehellion, <ii have been sus- 
pended undci the piessuie ot an oveiwhelmmg State 
necessity An instance ot the fonnei cla'" uill be found 
in the well-known pioceedmg ir Oudli It w.is annexed 
on Febinaiy 1 ^, IHOO, and theieupon all the inliabitants 
became Butisli subjects The Mutiny biokc out m 
May, lSj7 Some of the gieat (andholcleis icmained 
faithful to the E T Co , but the great mass of the popu- 
lation. participated, actively oi passivelj , m the lebellion 
On Maich lo, 185t!. Loid Canning issued liis celebiatcd 
Pioclamation, by which he confiscated all the land in the 
province ot Oudh. except such as belonged to the iaith- 
ful Talmjdais. (Tlu? Pioclamation will lie found m 6 
I.A., p. 74.) By various subseijuent pioceedings the land 
was le-giantcd but it lias been icpcatedly hcl 1 by the 
Privy Council that the Pioclamation made tabula ia$a 
of all the land teniues ot Oudli, .ind liiat no tiilf* existed 
since that date which could not be tiaccd back to some 
flesh giant by the t-Sovemment of India Ram of 
C/ulhtiec V (loiriinneiif of liiiltrx, 4 I. A., 210:6 1. 
A. 63. The same pieiogatiac has fitijuently been exer- 
cised bv the (.roveinment of India with tlie same result 
iigani«t individual laudholdeis, who acted lu a lebelhous 
inaniiei 7. |. A. 38, at p. 43; 8 1. A. 99, at p. 113 ; 29 
I. A. 178, at p. 191=29 C. 828. 

47. Ads done under the orders of a Foreign 
Sovereign. ~The oideis ot a Foieign Goiernnient w’lll 

Onl) be a justification foi acts done within its own 
juiisdiction. In Dobtee v A’apicr, 2 Bing, N. C. 781 
foUoiced m Carry I'racis Ti»ies[1902] A.C. 176, p. 179 ’ 
the defendant was sued for seizing au^Eughsh ship*. He* 
pleaded that he was duly commissioned as an admiral bv 
the Queen of Portugal, and that he had been ordered bv 
her to blockade the coast of that countrj*, and that in 
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tbe execution of this duty he Iiad ueixed the ship in ques- 
tion, which ^vas duly condemned. It was admitted tliat 
this plea was sufficient, but a leplication was put m that 
he could not justify under the otdets of the Queen of 
Portugal, as he had entered her service in violation of 
the provisions of the Foreign Enh/itinent Act, and there- 
fore ins service was unlawlul. This replication was 
held bad. A violation of the Foreign Enlistment Act 
was a mattei between Captain Napier and his own 
sovereign, but it did not affect the Queen of Portugal, 
who was not bound by the statute, and was at liberty to 
emplov any one she chose In this case the seizure was, 
in fact, perfectly lawful. It was made within Portuguese 
waters, and v,as followed by a regular sentence of a prize 
court. But it would have made no diflevence to fche 
defendant if it had been absolutely illegal. Any iniury 
arising to an English subject from an act of war by a 
foreign sovereign, could only be compensated by dipio* 
inatic action between tlic two States (see H2 above). The 
same rule was applied where the luasfci of an English 
ship contiactvd With the Chilian Crovernmeat to carry 
toEngland some prisooeis who weic sentenced to banish- 
ment On leacbing England they indicted him for 
assault and false impn^onnient.and, on appeal, the con- 
viction was afliimed The Court Jield that there could 
be no convictji<n fm udiat iva^ dorm within the Chilian 
tciiitory, for that m Cbili the acts of the Goveinm’ent 
towards its subjcctis juu^t bo assumed to bo lawful, and 
that an English ship, while withm the teiritorial waters 
of a foreign State, was subject to the laws of that State 
as to acts done t-i the «iubjects thereof But an Engli'’h 
ship on the high bvas. oot of any foreign territory, wa? 
subject to the )a«s of England; and, thereforf, any 
junsdictKin undci the orders of the Chilian Government 
ceased when the ship passed the line of Chilian juris- 
diction. It might l>p that transportation to England 
Was lanfiil In the law of Chili, and that a Chilian ship 
might so l,iw(iill 3 - tr.insjKwt Chilian subjects. But for 
an English ship Ihi* laws of Chili out of tlie State were 
powerless, and the Uwfnlncs'v of tho acts must be tried 
by English law Prr Erie, C. .T., Jf. v. Lalet/, 29 L, J. 
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§§ 47 - 48 ] 

M. C, 97 = Bell, 220=8 Cox, 269=6 Jur. (n. s.) 202= 
1 L. T. 452=8 W. R. 220. 

48. Justification of Acts done by way of Lawful 
Correction or urgen*’ necessity. — There are a few ca^es 
m which the vests in piuate psisuns the ii^^ht of 
peisonal chastisement of those who.iie undei their caie. 
The light evistsm the coseot pau-at-, over then ehildten, 
of schoolina^teii? over then scholais. and of iriisteis over 
their apprentices The collection must lie administered 
for a pioper puipose, and m a suitable manner For 
any uijuiv lesnlting fiom excessive violence, the peison 
mtliotmg it lb answombh* In a case wheie a '•chool* 
mastei had caused the death ol a ho\ by excesnve 
be'itiug. Cockbuin, C J . said — 

“.t [ureni, or a BChooltna«tei, w.io fur thin puipose repuijnts 
the [uient, and has the paienlal aiithoii‘v deleKited to him, miy, 
for the purpose of coueoting what is evil in the child, indict 
moderate and rcasonihlc coipui i) puni'.hmeat, .ilisays. hoicver, 
with this condition, that it i' moderate and leuson ihle If it is 
adimiuslei ed for the ^intihi ation of pission or of luyia, or if it be 
imniodeiate and excessne in its or if it be protracted be- 

yund the (.Iiilil's power of endiu ince. oi with an mstruineiit un- 
fitted fur tlie puruose, and calculated to pioduco danger to life or 
limb , in all such cases the violence is unlawful, and if death ensues 
il Will be culpable homicide” U v. //<i^»f-y. 2 F &F 202 

Wiieic a father beat a child of two and a half yeais 
with a stiap, and death ensued, Martin, B . said ” The 
law as to collection h.is rcfeience only to a child capible 
of appieciating collection, and not to an infant two and 
a half yeais old Although a slight slap iua\ lawfully 
be given to an infant b> its inothei, more Molent tieat- 
mentof .in infant by its fathei would not be justifiable, 
and the oiih iiuestioii foi the jur\ to decide is, whether 
the chilli b death was acceleiated or caused bv the blows 
intlicte 1 Ivy the pusonvi " R v tiriA’ii, 11 Cox 402 
Wlieie, liiiwevei, the corieeti.in has been pioper and 
loa'Oiiiiliti'. if fumi an\ uiitou seen cause death should 
ensue, tlu- de.vli will b-- eveusod as being accidental 
1 Hale, r C’ 17 I , 1 Hawk, P C do , Foster Cr. L 

2i>2.1 Last, PC 201 Th‘* right of correction possessed 

by a schoolmastei eMrndsnot onlv to SlIs done m school. 
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but to acts done on the way to and from school. It is a 
delegation of parental rights which begins to operate 
as soon as the child has left his home. Cleary v. Booth, 
[1893], 1. Q. B. 465. The same law applies m the case 
of master and apprentice ; H v. Keife, 1 Ld. Raym. 144 ; 
see also the Apprentices Act, XTX of 1850, § 14 ; and in 
the old books it is stated to exist in the case of master 
over servant generally Probably the servants there 
meant were youthful apprentices Certainly no light to 
beat a seivant is recognized by modern law. Dismissal 
js the only punishment allowed Nor can a husband 
justify beating his wife, though m earlier times even this 
privilege appears to have been admitted. G Com. Diy. 
64A 

The light oi a captain of a mercliant ship at sea to 
indict corpoial funishment upon a seaman for mutinous 
conduct lests upon the necessities of the case It was 
recognized to the fullest extent by Lord Stowell m the 
case of The .igincourt. 1 Hagg, Adm.272. (See to the 
same eltect Lanihv. JUirneti, 1 Cr & J. 291) where he 
laid It down, that though the punishment mfUcted might 
be nimv *5( verp tli.in was peimissible in the ca&O of an 
apjuentici', \et it mn^it be .ipph^'d with due moderation, 
and that — 

“In .ili L I't'H will ailiuit of tlie delaj proper for inquiry, 

«hii' \ jip (.cUf the .ict of pimishinent j .mil tlierefore 

Ih.it llie por»o)i chiiiKcd i^bonlcl h«ve the benefit of tliiit rule of 
imuiTsal ju.<tu'e of ueiM{> bc.trd «a his own defence. A punishment 
'nllii-ted, without the allowance of buch benefit, is in itself a Kros^ 

I lol.ition of iiatuc.il justice, Tbeic are cases undoubtedly, which 
neitlitT requiio noi .idmit of such a deliberute procedure. Such 
are uises ni which the rniuiaal facte eapose thenischcs to 
fieri' i.il iiotorjelj b\ the public niimncr m which they are com- 
niittw}, or wher.- the nccesHjt) occuis of imnicdutcly opposing 
jitt'-iiicted u ts of violerce b\ a prompt re ict'on of lawful force, 
jis 111 Inc flisiiKiiTh of u cuininencmfi iiiutin> ’’ Continuinfi, Lord 
Sto\' • ll ^.n hnr <Iy I bod that any warticwlar mo<leor instrument 
of I'lnuKhnieiit h.vH received n p.vrticuiai iccngnition. That must 
be ivft 111 tin ( orniiion u*.iifiu practised in Kiich cases, and to the 
Iniuiani (ii»i leiion of the person who has the rifiht of command- 
infi Its upjih. .itioii." 

This case was cited awl relied on by Holloway, «7.. in 
the case of 1(. \. Ircine, First Madras Sessions, JSGT, 



§§ 48 - 50 ] ACTS OP WIFE UMDEB ORDERS OF HUSBAND. 129 


where a master of a ship was indicted under § 340 for 
wrongfully confining the mate and carpenter. 

He told the jury that the captain of a ship had, from the ncces- 
Bity of the case, considerable powers, extending, in the case of 
disobedient mariners, to the infliction of corporal punishment 
That his powers n fortiori extended, m case of necessity, to what 
would, hut for those powers, be wrongful restraint. He must, 
however, be restricted by the necessity of the occasion, and for 
determining upon that necessity, the condition of the ship, in 
which a whole watch had refused to work, was very material 
matter for their consideration, but that an act of restraint or 
confinement, legal m >ts inception, ivould become wrongful if the 
mode used was improper, or the continuance longer than the 
need demanded. The question of the necessity w'us not to be too 
nicely weighed, according to the calm judgment which men in 
cool blood would form after the event, but by a eonsiderntion of 
the occurrences, as thc> would appear to a reasonable man placed 
la the situation of the ciptain. 

49. Under the Code, a wife acting under the orders 
of her husband, enjoys no special immunity — Accoid- 
iiig to English law, the wife is supposed to be subject to 
such poweifiil influences by her husband, that in some 
cases, the e\tcnt of which IS not very fiill\ defined, she 
IS excused on the assumption that she has been acting 
under his coeicion Steph Dig Cmn L , art 30 ; 
Jiioicn V, Atty •Gen for New Zealand [1898], A. C. 234. 
Fiuther, theio is assumed to be such a complete com- 
munity of mteiest between them that neither can bnug 
any criminal chaige against the othei, except in regaid to 
personal injuries inliicted by one upon the other N 
V Lo)d Mayoi of London, 16 Q. B. D., 772. Neither of 
these pimciples is lecognized b\ the Penal Code. Their 
application to the case of theft by one ot the married 
couple from the other, will be discussed hereaftei m 
reference to the law of theft post, Ch XI infra.) 


50. Responsibility for acts done under mistake of 
fact — Eachot the §| 76 and 79 contains a reservation 
111 favotii of a person who, though neither bound nor 
Justitiod by law m doing a particular act, yet (a) by reason 
of .; iiiisiaUe of fact, and not by reason of a mistake of law 
and (fit 111 good faith believes that he is so bound or iustififl,l’ 
30 C. 95 ; 2 L. B. R. 311=1 Cr. L. J. 1118. The rnJe 
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as to mistake of fact wasstated by Stephen, J., as folloivs 
in i?. V. Q.B.D. atp. 188; — •“ I fchinkit maybe 

laid down as a general role, that an alleged offender is 
deemed to have acted under that state of facts which he, 
in good faith, and on reasonable grounds, believed to 
exist when he did the act alleged to be an offence.” 
This IS in accordance with §§ 76 and 79, and with the 
definition of good faith in § 62. A person who finds a 
man in his bedroom at night, under circumstances which 
lead to the reasonable inference that he has come to 
commit a burglary, would be justified under § 103 in 
shooting him, even though he had come for a perfectly 
innocent purpose— Z.ci'cfs case, 1 Hale, 42. He would 
not be justified in shooting a woman or a child. He 
would not bo excused if he filed at a person whom he 
wrongly supposed to be committing a criminal trespass 
in his paddy field, because even if he weie right m his 
snpposition, he nould be doing what is not authorized by 
I 105 The reasonableness of the belief is again a ques- 
tion of fiict, and mote indulgence will be shown to a 
person who has to act on the spur of the moment, especi- 
ally if hv f> an oiBcer of justice who is bound to act, than 
to one who, undei the facts assumed, has still time for 
consideration 12 B. 377; 2 W. R. Cr. 9;24 C, 885. 
See also Sitras \ KuiteU, L. R., 5 Q. E. 444. A person 
vlio heaife a man outside his house at night would be 
expected to act with more caution, than one who finds a 
man at Ins l^t-dsidr Leete v Hrtrf, L. R., 3 P. C. 322. 
In every ea^-e wlien mistake is pleaded, there must be 
facts wheifon to giound an honest belief as required by 
§§ 7C. and 70 20 B. 215; [1911] 2 M. W. N. 479. 

The extent to n Inch ignorance of an essential fact 
may be pleaded as a defence to a criminal charge was 
_ much discu--. d m li s Pnnee, L. R„ 2 C. C. 154. The 
pnsurnr u.i-- inflicted under an Bngli'sh statute, which 
is m suh^i.mce id. nt cal with f .461 of the I. P, C.. lor 
imlaufulK tikui;; .in uninarned gii! undei the age of 
sixte- ii . iiu f'l ilie p.isscssion, and against the will, of hf r 
father All the facts utre proved, but it was found by 
the jur\ tlut, lufuie the J*ri<5<»nei tin>K the girl lUMiV. slu’ 
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had told him that she Avas eighteen, and that the defen- 
dant bom fide believed that statement, and that the 
belief was reasonable Upon a case leserved it was held 
by fifteen judges (Biett, J , alone dissenting) that the 
conviction Avas right The judgments establish the five 
folloAVing xules • — 

(i) That when an actis inxtself plainly criminal, and is 
more severely punishable if certain circumstances co-eiist, 
ignoianccof the eeistenec of such circumstances is no 
answer to a charge for the aggravated offence, h'or in- 
stance. on a charge of .Assaulting a policeman in the 
execution of his duty, under § 353 , or of abducting a 
child undei ten m order to steal from its person, under 
§ 869 ; or of lurking house-tiespass by night, under 
§ 444, it would be no.defence to establish ignorance that 
the peison assaulted Avas a policeman , that the child 
abducted Avas undei ten : oi that the houi at which the 
house was broken into w.as after sunset Ihid p. 176. 

(Ill That uheic an act is ptiini l.vcio innocent and pro- 
pel, unless ceitain cucunistunces co-exist, then ignorance 
of such circumstitncrs is an answer to the charge Pot in- 
stance, on a chaige against a c.aiiiei of (-arrying game sent 
by an unrju.ilified person . oi against a person for sending 
vitriol not properly marked as such . or against a dealer 
of being m possession of stores marked Avith the Admiialty 
broad arioAV , it Avas in each case a sufiicient aasivei to 
shoAV that the defendant AA'as Ignorant that he Avasinfact 
carrying game, or sending A'ltnol, or that the goods m his 
possession bore the Government maik See pp. 162 165 
168, 176 and Rule iV) 

(in' That even in the In'^t-named cases, the state of the 
defendant >. mind must amount to absolute tqnorunce of the 
ciistcnre oj the circumstance which alters the character 
of the act, or to a belief in its non-eri-.t, uce Wlieiethe 
dofendant does tlie piohihited .ict', wuhoiii catin'' to 
consider wlut is the tiulh i*. to the faei-. i>i with notice 
of cnciim''i.uu es AAineh .night t.x pin hnii on m-pinj' 
A\lnch ho the ibNOiiee .>1 po.'itive knowled'^e — 

bo no defence See pp. 169, 177. 
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The difficulty in Prince's case was that it came under 
none of the above three heads. Toconstitute the offence 
charged it was necessary to make out four things: first 
that the person taken away was a girl, that is a female 
whose years rendered it probable that she was still under 
guardianship ; secondtif^ that she was in fact in the lawful 
possession of someone , thirdly, that she was taken out 
ot that peison's possession witiiout his consent : and 
/owrt/ifi/, that she was under sixteen. Unless all four 
ciscuinskances were combined, the act was not unlawful, 
in the sense of being criminally indictable. On the olher 
hand, the absence ol the cncumstance of age did hot make 
the act innocent and proper, except so far as it exempted 
it irom pimishment It was admitted that if the taker 
had wrongly behoved that heliad the guardian’s consent 
to the taking, he would have been excused ; so also if he 
had, though erroneously, believed fliat the girl was not 
in the possession, or under the guardianship, of anyone. 
See pp. 167, 175. It was asked, on what gioundan 
crioneoiis belief as to the existence of two ingredients 
in the dehnition of the offence should be a justification, 
while an equally erroneous belief as to another should 
be nouc This was the ground of Mr. Justice Brett’s 
opinion in fuvoui of an acquittal. Different answers 
were given bj’ the othei judges. The judgment deliver- 
ed bj Blackburn, J (p 170), rests suaply on a considera- 
tion of the language and object of the statute, as 
rendeiing it iinlikclv tliat the prisoner’s knowledge of 
the age of the girJ could be an essential clement in the 
offence ,Mi .Justice Denman <p. 178) considered that 
the word “ unlawfully which occurs in the English 
statute must he taken as “equivalent to the words ‘with- 
out l.awful exfiiHe, using those woidsas equivalent to 
‘without .sueJj an excuse as, being proved, would he .a 
complete legal jiistincation for the act,' e\cn where 
all tlio facts eunstituiiiig tlie offence exist.” He further 
held that as tin fathei had the rights of a natural guardian 
until ihe daughter was twenty-one, the act of the defen- 
dant in taking her out of Jus custody, even on the t>up* 
position tliat she vias actuaJI} eigJUcon, was an unlawful, 
though not a oniiiin.il. .ict, and, theieforc, c.^uId not he 
said to be done “ lawfully.’ This view clearly could not 



§ 50 ] TEST AS TO WHETHER THE ACT IS A WRONG. 133 


apply in India in the caseof Hindu or Mahoinedan females 
with whom, except for the purposes of ceitam statutes 
affecting property, minority ceases at sixteen Probably 
the most satisfactory, and tor Indian purposes the most 
instructne view, was that taken by Bramwell, B. He 
said (p. 175) — 

“Whiti the stAtuta oontsinplvtes, Jiid what I siy is wroiiR, is 
the taking of .1 female of such tender year-! th it she is propsrly 
called a yir/iWhoean be said to be m another’s /,i. «/■««. on, and in that 
other’s cure or ch-trm No argument n necessity to prove this , 
it IS enough to state the case. The Legislature hvs enacted that 
if ftuyono docs this wrong act, ha does it at the itsk of her turning 
out to be under si'fteen This opinion gives full scops to the 
doctrine of the uisnt ira If the taker boheved he had the father’s 
consent, though wrongl} . he would liave no m ni rca , so, if he did 
not know tint she was m anjone's |>osses9ion nor m the care, or 
charge, of anyone, in those cases he would not know be was doing 
the act foibidden by the statute— an act which, if he knew she 
was in possession or c.iro of an>one, he would know was a crime 
or not, according as she was undar sixtesn oi not lie would 
not know ho was doing an act wrong in itself, wniiever wtshis 
intention, if done without Uufiil causes” Sec also. /!>/■ Qorell 
Barnes, J , m the Divorce Court, Lot t v Lord [19t>3j , P D 300 

In othcii’ words, he who does that which is wrong 
must take the iisk of its tuiniiig out to be cnmmal 
This would supply us with x furthei lule, vtz — 

(iv) IVheieaiioci ichich is in itsclj wrong is, under 
cotuin circimstanccs, criminal, u p rs,on who dues the 
wrong act rannot set upas a defence tluu he nas ignorant 
of the facts which turned the wrong into a crime 

This view, and the leasomng of Baron Biamwell, were 
adopted and followed in a later case. It v Tulson, 23 Q, 
B. D. 163, where n woman was convicted of bigamy 
undei an linglish statute, 21 & 25 Vict, e 10b. § 5, 
which IS almost identical in its terms with § 404 of this 
Code. She had been deserted by her husband, and had 
married again within seven yeuis, having been informed 
by his brother that he had been lost in a ship which 
went dow n with all on Imaid. and having made iruj nines 
which confirmed the stoiy. As a mattei of f.ict, the 
husband was still alive, but the juiy found that she had, 
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The difiiculty m Prince’s case was that it came under 
Done of the above three heads. Toconstitute the offence 
chaiged It was necessary to make out four things r Jirst 
that the person taken away was a girl, that is a female 
whose years rendered it probable that she was still under 
guardianship ; secondly, that she was in fact in the lawful 
possession of someone , thirdly, that she was taken out 
ol that person’s possession without his consent : and 
Join tidy, that she was under sixteen. Unless all foui 
ciscumstances weie combined, tlie act was not unlawful, 
in the sense of being criminally indictable. On the other 
hand, the absence ot the ciicumstance of age did not make 
the act innocent and pioper, except so fai as it exempted 
it tiom punishment U was admitted that if the takei 
la x\ longly believed that lie had the guardian’s consent 
to the taking, he would have been excused ; so also if he 
had. tiiougii erroneously, behoved that the girl was not 
m the possession, or undm the guaidianship, of anyone, 
nee pp. 167, 175. It was asked, on what giound nn 
eironeous belief as to the e.xistence of two ingredients 
m the deliuuiou of the offence should be a justification, 
w ujf an equally erroneous belief as to onother should 
he nniie-'' This was the giound of Mr. Justice Brett’s 
opinion lu favour of an acquittal Different answers 
were given bj' the other judges. The judgment doliver- 
e )) Blackburn, J. (p 170), rests simply on a considcra- 
tfon of tiic language and objocl of the statute, as 
Tell eiing it unlikely that the piisoner’s knowledge of 
e age of the girl could be an essential clement in the 
onodce n, .Justice Denman (p. 178) considered that 
le woid “ unlawfully ” which occurs in the Enghsli 
taken as "equivalent to the words ‘with- 
■ * , lining those words as equivalent to 
withoiit sucii an excuse as, being proved, would ho a 
iMiip fte leg;il jnsiifjcation for the act,’ oven where 
i. .1 w» ‘-'iistituung the offence e.xist.” Hefurthcr 
< < latustli. father had the lights ofa natural guardian 
untiJ if,e daughter w.as twenty-onc. the act of thedefen- 
\ taking her out of hjs custody, even on the biq*- 
J O ition that she «as actually eighteen, ivasan iinlanhd, 
tnough not a ciimmal. .»ct. mid. thnefore, could not be 
said to be done "kiufully.’ This view clearly could not 
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apply in India in the caseof Hindu or JUahomedan females 
with whom, except for the purposes of ceitam statutes 
aflectmg property, minority ceases at sixteen. Probably 
the most satisfactory, and for Indian purposes the most 
instructs 0 view, was that taken by Bramwell, B He 
said (p 175) — 

“ Wh.xt the coiitsmpUtc^, and what I siy is wrong, is 

the taking of a female of such tender ycxrs th it she is properly 
culled a ^ir/, whocan besAidtobe in another's r>ri,and in that 

other’s care or elfirijc. No argument ts necsssviy to prove this ; 


consent, though wrongh. he would hive no uicm tea., so, if he did 
not know thit she was in anyone’s possession nor in the care, or 
charge, of anyone, m those cases he would net know he was doing 
the act foibiddcn by the stitute— An act which, if he knew she 
was m possession or care of .inyone, he would know was a crime 
or not, according as she was umbr sistcsn oi not He would 
not know be was doing an act wrong m itself, wnitcver wishis 
intention, tf done without lawful causes." See also, p, /■ Oorell 
Barnes, J , in the Divorce Court. Lm I v Lord [1903) , P D 300 

In other woida, he who does that which is wrong 
must take the iisk of its turning out to be cnmmal 
This would supply us with a fiathei lule, ri.’. — 

(iv) UH net which is in itself wrong is, under 

ceituin circumstances, criminal, u p rsun who does the 
wrong act rannot set upas a defence thai he was ignorant 
of the facts which turned the wrong into a crime. 

This view, and the icasomng of Barou Biamwell, were 
adopted and followed in a latei case, li. v Tolson, 23 Q. 
B. D. 168, where a woman was convicted of bigamy 
undei an English statute, 24 & 25 Vict.c lOG, §5, 
wJijcJ) IS almost identical m its terms with f this 

Code Slie liad been deseited b) hei husband, and had 
married again within ssxen yeais, having been informed 
by his brother that he had been lost in a ship which 
went down with all on boaid. and having made inquiries 
which confirmed the stoiy As a matter of f.ict the 
husband was still alive, but the jury found that she had 
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at the time of hei second marriage, believed be was 
dead, ui good faith, and on reasonable giounds. Her 
case came literally within the statute, but the majority 
of the judges held that the conviction was bad. She 
was mistaken m the cardinal fact which constitutes 
bigamy, and her conduct differed fiom that of Prince, 
since, taking the facts to be as she supposed them, the 
act done by her and the motives for doing it were 
watuial and U'gitunate See Per Stephen, J., p. I9t. 
The Indian coints also have held that a mistalce which 
would be a good defence forachaigeof adultery (§ -197) 
would not be a defence if charged with bigamy (§ 49-1) 
2 B. H. C. Cr. Ca. 117; SB. H. C. R. 17; 10 B. H. C. 
R. 381 ; 1 B. 97 & 347; 6 B. 126. It may be obsoeved 
that the wording of § 79 is stiongly m f.ivoni of this 
constiuction The mistake of fact must lead the person 
to helietc in good faith that he is '‘justified by law in 
doing It ” Not meiely that Ins act is negatively not 
puni-shable, but that it is innocent and legal, neither in 
excess ot Ins own lights, iioi in violation of the rights 
of otheis. 

fv.) — lyhe/eu <itatute makes it penal fo (loan net under 
certain circumsia’>c/’s, it is a ifuestion upon the n'ording 
and object of the particulnr staiute. lohctho^ the re^pon- 
sibditij uf ascertaining that the cinumstances exist is 
ihronn ujion the person tvho does the act or not. In thi 
formci case his knorrlcdge rv immaterial. Foi instance, 
wheie a statute lendercd it an offence to leceive n lunatic 
into an unlicensed house, a conviction was upheld, though 
the jui y found that the defendant hoin stly and on reason- 
able gioumis believed that the petson leceived was nuta 
lunatic- — U v Bishop, S. Q. B. D. 259. And simihuly 
undi I a si.itiUe ulncli made it an offence to sell intoxi- 
catiiii: !i<]Ui*v to any diunken puison, it uas lioid that 
the c-t)eii(.-e uas comiuilted thfuigh rhe [Jiirchu'ser bad 
gneii 111 . indu-ation of intoxication, uni the vendor did 
not know tfiivt Uc was drunk — \ l,<' Corj, 13 Q* 
B. D. 207. On the othei hand, uht-u* n sl.itiite provid* 
cil th.it cieii pt-rson having m Ins possession an arimi-d 
affected with ,k vuntagiotjs disea*>e. shoulil with nil piae- 
licable sj)( td notice to u police officer, it was h' Id 
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that the reasonable construction to be put upon the 
words imported the necessity of knowledge in the person 
charged with contravening the rule . — Nichols v. Hall, 
L. R., 8 C. P. 322. See also Buie (ii) ante, and T 9. 
Where § 64 of Mad. Act I of 1886 made penal the act of 
transporting liquoi without a license, and the onws was 
thrown on the accused to make out his ignorance as to 
the natuie at the thing conveyed, accused was held to 
have discharged this onus by proving they believed in 
good faith thev were not transporting liquor. Weir I, 
40; 10 Bom. L R. 171. 

51. Mistake, or Ignorance, of Law is no defence. 
— The rule is generally put in this way, that every person 
who has capacity to undeistand the law is presumed to 
have a knowledge of it 1 Hate, i2 In the majority 
ot cases this is true m fact as well as in theory Many 
persons may be unacquainted with the law of theft, but 
everrone knows that he ought not to take what is not 
lus The refinements of ciimmal law are generally 
based upon feelings of right and wrong, which are 
common to all But even where this is not so, the law 
of every country must be worked on the principle that 
no one can break it with impunity bv alleging, even 
truly, an ignoiancu of its provisions Those who are 
most interested iti infimgmg a law would be the 
)e.idjest to set up a plea of ignoiance, which it wouJd he 
impossible to disprove The rule is enforced against 
foieigneis as well as against nati\es of the country Two 
foieigneis were chaiged with murder, as having been 
seconds m a duel which terminated fatally An applica- 
tion as made to release them on bail pending trial, and 
it was iiif^ed in an affidavit m.ide on their behalf, that 
the\ iveic Frenchmen, and that by the law of France 
duelling \v as no ollenee It was held that this plea would 
l)c no defence at the ti lal and eould be no ground for in- 
duliit rue bc'foii tiid Coleridge, J said Foreigners 

who come to England must in this lespect be dealt w°th in 

the line way as native -nbjec ts Ignorance of the law can- 
IWI. m 111,' ,■ "Ian line, W recoived as an excuse for 
crime, I1.„ I „| u .IIU 111 ,.,., be ursed in favonrof a foreim. 
or. 1 E. & B. l = ^fc^C. C. 51 



136 IGNOR^KCE OF LAW AS EVIDENCE OF INTENT. [CH. Ill, 

al p. 59 22 L. J. (M. C.» 25=17 Jur. 184. This rale 

was applied in 14 M. 342 where the defendant was 
charged under § 68 of fJie Christian Marriage Act, XV of 
1872, which renders punishable “ whoever, not being 
authorised under this Act to solemnise a marriage in the 
absence of a Marriage Itegisti.ir, knowingly solemnises 
a marriage between persons one or both of whom is or 
are Christians.” The defendant performed the mairiago 
between two such persons under the alleged impression 
that he, being a lay tiustee of the church, had authoiity 
to perform it. On appeal his conviction was affirmed. 
The High Court said ' “ If he had looked at the Act he 
would have seen at once that he was not one ol the 
persona authorised to perform the ceremony, and his real 
or assumed ignorance of the law could not avail him. 
The word knowingly only applies to the fact that the 
person is aware that he is solemnising a mairiage, and 
that one or both of the parties are Christians.” Though 
ignorance of law is no ground of defence it is evidence of 
their mental condition Weir 1, 74 Jo/m /feed [1842], 
C. & M. 306, 308 ; Esop 7 C. & P. 456. Even m a case 
where an act was innocent before, and v. as for the first 
time made an offence )>v statute, a physical impossibility 
that the prisoner could have knotvn of the statute was 
held to be no absolute bar to a conviction. Th® fudges, 
however, lecommendcd that the prisoners should bo 
pardoned, they having shown that they weie at sea when 
the statute was passed, and that they could not possibly 
have been aware of it — It v. Uathy. Russ. & Ry., 1. In 
a similar and more recent case, Baggailay, L. J., said ; 

"Before a ccatinuous act or proceejmg. not originaUy Hnl.vwfuU 
can be trealetl aa unlawful by reason of the (ussmi; of mi Act of 
Parliament by which It is w terms lo-vde so. a reason ible time 
mast be allowed for Ita diac<mtiDuanc«; and though ignorance of 
the law may, of itself, bo no excuse for the master of « ves'.el who 
maj act m contravention of it, »Uch ignaranco may neierthele** 
be taken into account, when it becomes nctess-iry lo consider the 
circumst inccs under nhich tbo act or procecfling alleged to be 
Qolawful was continued, and when and how it was discontinued, with 
a Slew to determine whether a reasonable time had elai>sed without 
its being discontinued " J/«ms v, .V-m/vW. b. R.. 5 Q. B., 45». 

Suppose, for instance, tliat an Act of J’arhaiucnl «as 
passed in England, applicable to India, which c.iuk* into 
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operation as soon as the loyal assent was given, and that 
an offence against it was committed m India a week 
aftei it came into operation, before the Act could have 
arrived, oi been promulgated in India, I do not think it 
could be contended that the law was in force in India at 
the time the act was committed. 

52. Error on a mixed question of law and fact will 
be treated as a mistake of fact. — Bishop remarks in 
§ 378 upon this point:— 

“In ci\il causes it would seem that cf lav\ and tact arc blended 
as. a mixed question, or it onc’i, ignorance of fact is produced by 
ignorance of law, the whole may be regarded as ignorance of fact, 
of 'vhich the paity IS at Ubert> to take ad^antage. So, m crimi- 
nal jurispiudanoe, »f the guilt or innocence of the prisoner dementis 
on the fact, to be found by the jury, of his having been or not, 
when he d<d the act. in soioe precise wentj) condition, which 
mental condition is the gist of the offence, the jury, m determin- 
ing the question of inent.al condition, tovy take into consideration 
bis ig lorance or mismfonnation in a matter of law Thus to 
constitute larceny, there mu&t be un nitcnt to steil, which 
involves the Knowledge that the p.operty taken belongs not to the 
taker. Yet if all the facts concerning the title are Known to the 
accused, and so the question is tneiely one of law- whether the 
property is his or not, still he may show, md the showing will be 
a defence to bitn ag.unst criminal process, that he honestly 
believed it his, through » misapprehension of law A mere jiretence 
of claim set up by one who does not himself bolLe\e it to be valid, 
does not present the act of taking from being larceny." 

Thus a mixed question of Uw and fact is treated as one 
of fact, if the accused was misled into the eiror of fact 
on account of an error of law The same view has 
been taken m England In H v Heed, Car. & M. 308. 
Coleiidge, J., said — 

“Ignorance of the Uw cannot excuse iiu>oiib, but at the same 
time, when the question is with what intent a person lakes, we 
cannot help looking into then state of mind, as if a person takes 
what ho bolie\ es tohehis own, it is impossible to sty he is guilty 
of felouj ’’ 

And so it Mas held wheie a poachf.r forcibly re-took 
from a gamekeeper snares which lie liad sit, in igno- 
rance of a statute which entitled the gamekeeper to 
seize them — /?. v. Hall, 3 C. & P., 409. 
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53. EnglUh law regarding Judicial Immunity from 
Civil Suits.- Till) protection given to jndgos Ijy g 77 
appi'atfi subst.uitialJv to conform to tho JCnglisli law. 
As icgauls cjvil suits, the general principle is, ihut 
Judges are piotccte’d from suits for tilings done witliin 
then jiiiihilictinn, though erroneously or iriegularly 
(lone, but that when tlioy act wliolly without juris* 
diction, whotlier they may suppose they had it or not, 
tJioy have no privilege See per Parlcc, 13., 

V 2 M. 1. A. at p. 307. In tlio well-lcnown case 

oi Ar-mp V \, ri//r. 10 C. B. iN. S.) 523 =31 L. J. C P. 
158, tlie whole l.uv on tins subject was oAhaustivcly 
dist'iisM'd liy i'h'le. C. J This was an action for ass.iult 
aiul tiMpnsutitucnt bmiigiit hv tlio plaintiff against 
the \'u‘c*<.’hivuceHor of tho Umversity of Canibvidge. By 
tile charter ol ilie Umvrrsitv the pioctors had power to 
ain'Mt. and tlir \'jee*Chan<*eIlor had power to inipri'Oii, 
an\ Wdiui'u w (»o \\cr< . .»r wei<* icasonably suspected of 
lieing, mijnopi'i woineii 'riie plainlilT, who »n fact was a 
poifeetl) \ irtiioiiH woman, was ai rested and nnpiisencd 
under tln'sc power'i 'I’he piij found that the proctors 
who look Ik'i befoi*' ili<- \ ice-Chaiua'IIor had reasonable 
cau>-o <if susiucam . that the doletidiuU had not iiMtlo 
due in(|iiMy mill the plain til) s ehaiactei, and that the 
piiMi-dinK'iii wa*. unde‘>eived On these lindings it w.is 
held tJiat tlio jialgment must be entered for tlie ileferi- 
dani I'.ili', C..J . B.inl — 

“ Till' mil' 111 a It jiubciiil ttflii’er « timoi l»o mii'd for itn iuJiinh>'‘'‘ 
lion. .11 1 .iiUinn to tlio of fiis jmiKiuout, upon a ni iUt’r w ithiii 
liiK iiiri<iili<-tioii, mill hI<(o till' mil' tli-it a iii.'ittiT of f.ict no 
a.lju III .it"il I’t liiiii t-iiiiiot iiH put Id duuM' ill an action aCihiit 
Iniii, )ii«s 1 h.|.,i iiiulortiilt isiiiiiit iiiii-i) " 


III Ml in> cif j)ic rail's .1 sp, ri.il uiiitMinitv is asrrihed to 
an ■ui'i'-i \tliM IS jictuio Us iiid.:e of .i court of leeoid. 
.\ccoidiiig I I 111. r{io||..li j»hi.ise<ilt»g\ , eVi'iy court wliich 
hisjiowii fi) ffi. .i»dl i(ii|ius(iu i, .1 ''ourl of ucoril ;2 
Bnc. Abr. 391, ^ / ro. C ./ 10 C. B. N.S.. p. 547=31 
L. J. C, P., p. 164. I'liii iiimIK. however, ihi'- eircimi* 
filaiii'i M'l m* In hi III htilo iinporMDCe. In u tM*"' 
whi le ehiircliw ,i«hii. .ict 'd ns icliiJ niiig ofhcei.s at au 
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election, and an action was brought against them for 
rejecting a vote, Gresswell, J., said — 

“Here the defendants mftv not be judges, but the. ai© quasi- 
judges They had to ciercu>e an optnion upon the matter whether 
the plaintitl >vaa entitled to \ote or not Having decided against 
the plaintifT without malice or any improper motive, it would he 
monstrous to subject them to an action.” To^er v C/iild, 7E & B. 
377 = 26 L J Q B 151 ; j). » Lord Esher, R., v. Gorne, 

Ll895j 1 Q B. 638 below. 

Whether a judge acting within his jurisdiction can 
ever be liable to an action tor a judicial act, even though 
it weie done luahcionsly, oppicssively, or corruptly, is a 
question which until lateh has been unsettled, no case 
having ausen m whicli the facts tendered it necessaiy 
to decide the point In Taaffe v. Lord Downes, 3 Moo. 
P. C. 36. n., at p, 39, the Chief Justice of the King’s 
Bench m Ireland was sued for issnmg a warrant of arrest, 
which appears to have been illegal He pleaded that he 
did the act in the dtschaige of his judicial functions as 
Chief Justice The pl.iintiflf deinnnod, and the demuicr 
was oven uled Maine. J , in <lcciding lor the defendant, 
admitted that if he had ina<le the warrant the fraudulent 
cover for oppression. oi conuption. or malice, the plaintiff 
could piove tnatnpon the i»lca..md npp.uently consider- 
ed that tile piool ol 'iicli f.icis Would support the action. 
In the inoie leccm case of I'rmi v liUicKburn, 
3 B. & S. 676, at p. 678. Ciouiptoii, J . said “ It is a 
piincipk o' oui law that no action w'lll he against a judge 
of one of the supcrioi comts foi a judicial act, though it 
be vllfged to have been done maliciously and corruptly". 
Tin onh otlier case of the soil to be found in tlie books 
is //nmincjjiif V lloiccU. Mad. 84; 2 Mod. 218, where 
the suit was ag.ainst the Rccoidei of London for an 
euoncous judginenl. and the Court “.aid that tlio action 
was woise than the injiiiy In none of these three cases 
was tluno anv allegation ot conupt or oppressive be- 
h.uioin Tins element was supplied m the htest ci'e 
on ilie Mibject. m which all the previous authorities were 
leviowe.l Andetfon v (iorrtc [1895], 1 Q.B. 6SS. 
Tlioio an action was biought against three judges of a 
colonial oomt to leeovei di*n.iges for .acts done in the 
cum sc of judicial prc>ceedings. The jury found a-, to 
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53. English law regarding Judicial Immunity from 
Civil Suits. “The protection given to judges by § 77 
appeals substantially to eonfoim to the English law. 
As legavds civil suits, the general piinci’ple is, that 
Judges are protected from suits for things done within 
their jurisdiction, though erroneously ov irieguUtl}’ 
done, but that when they act wholly without juris- 
diction, whether they may suppose they had it or not, 
they liavc no privilege See per Parke, B., Colder 
\ Ilalket. 2 M. i. A, at p- 3D7. In the well-known case 
ot Annp V A n ille. 10 C. B. (N. S.) 523=31 L. J. C P. 
158, the wbuio law oi> this subject was eKliaustively 
discussed liy Eile, C J This was an action for assault 
and iiupMsonuient brought by the plaintiff against 
the Vice-Cliaucellor of the University of Cambridge. By 
the charter of the University the proctors liad power to 
ai lost, ami tin-' Vice-Chancellor bad power to imprison, 
an\ women who v\eu-,or were teasonably buspocted of 
being, impiopcr women The plaintiff, who in fact w.is a 
peifcctii '.irtuous woman. %vas an osted and imprisoned 
undei thcM' jinwers Tim jury found that the proctors 
who took )ipr bcfoie the Vice-Clmncellor had reasonable 
cau ‘‘0 of suspicion . that the defendant had not made 
due irifpi/iy mti) tiu* phuntiirs chiuacter, and that the 
piini'-hiiicni n.is undeserved On these firulmgs it ivas 
htd<i tliat the judgment must be entered foi the defen- 
d.mt C j . s.iid . — 

■■ TJif rule tfut a judicial ‘jthcer CAnneV bo sued for an atlimln'-i- 

it'in K*<»oUnK to 111© b,'st''fbiH i«dfjineut, uj>un R ni'vttcr witbin 

hi* )uri*,li''lioi,, unij also tlie rulr that « inattur of f.ict so 
ikIju I), ii. i) ) \ Ijiiu tiniiot be |iut in lAiiiio in an nciioii 
hitii Im* 1 ).'' 1 , unilorrnU njaxit.tiiicd." 

Ill luiiii I'f rh«- casf s aspi cul uinuunity is ascribed i" 
an .. 111 .) nil.. IS ai ting as juil”c of .i court cf record. 
Aifoidiiij.; [ ‘ fii. I'njjli'.li {ihr.iHC'iIogv,i‘V»‘ty court which 
h.is))..\\,i tc, - I;, atid iiiiprisoii i. a court of i(Coril’2 
Eac. Abr. 391,^.. /Vo. r J IOC. B. N.S., p. 547=31 
L. J. C p. 164. I'lai ucaJly, however, thi* riicuni- 
fitam I -e. iu> t.i b, »«t hitle jiijport.ince. In a ca*'''* 
nhire t iiiii. liu , I th , 1 - .ici 'il as reluming ofiieei a lU an 
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“ It IS necesHary to have a clear apprehension of what is 
me.'nt b\ the term ‘ vvaut of jurisdiction ’ There must, of course, 
be certain ' onditions on which the right of every tribunal of 
limited juiisdiction to exeicise that jurisdict.on depends But 
those conditions may be founded either on the character and 
constitution of the tribunal, oi upon the nature of the 
subject-matter of the enquiry, or upon certain proceedings 
which have been made c-,;>eatiul iirehmitiaries to the enquiry, or 
upon facts or a fact to be adjudicated upon m the course of the 
enquu V It IS obvioiii^ that conditions of the last differ materially 
from those of the thiee olhei clvs^es Objections founded on the 
pcisonal incompetency of the judge, oi on the u.iture of the sub- 
ject-matter, or on the absence of some essential preliminary, 
must obviously, in most cases, depend upon matters which, 
whether appaicnt on the f.vce of the proceedings or biought be- 
fore the Superior Comb by aflid.ivit, aie extrinsic to the adjudi- 
cation impeached Hut un objection that the judge has errone- 
ously found a fact which, though essential to the validity of his 
ordei, ho wiib competent to tiy, assumes that, hai mg general 
jurisdiction over the subject-matter, he properly cntcied upon tlic 
enquiry, but miscarried in the course of it” Colonial Bniil of 
Anttralaaia v. ll’ifhiK. b. R.. 5 P. C . p. 442, 

Where a judge has juiisdiction over tlie subject-mattci, 
the person, and the place, h« does not act u ithout juns* 
diction, merclv because be does soinellnnj' which, or in 
a way which, the law does not uaii-uu In Achcilci/\ 
Puilimoii, 3 M. & S. 411, p. 427, which wa^ a case 
where an ecclesiastical judge was sued foi unUwtully 
excommunicating a defendant. Blanc. -1 . said — 

"The distinction i*-, that where the subject-mitter i-. within 
the jurisdiction, .ktid thu conclusion is oitoiicou-i, ilthough the 
pirt) shall, bv reison of the eiror, be entitled to aet it aside, and 
to be restoiod to hia foiiner rights, vet he '-hall not be entitled 
aftcrwiird-i b> action to claim u lompeiis ituxi in d images for the 
injuiv done in such ciroueom. conclusion, is if, bccauso of the 
cnor, the court h.xd proceeded without anv jurisdiction It seems 
to me th It this Is not the case of a court n vv mg jiroceeded alto- 
gether without jwrivdvcUoii, but of w couit h'vvmg jurisdiction, 
and )i IV mg. m the c'Ourt.c of it, come to an ci roncous conchiaion, 
w liicli h IS been the cause of the d image '* 

The b.uiie pnncipie has Inmu fievjuenth laid down by 
the Ihivv Council, in cases iindei Jjlliot the Civ PC 

Sic eg n 1. A. 237=11 Cal. 6. 

When- ii judge has gener.tl jurisdiciiun owi a partieu- 
liir subjcct-inaitei. but is niiucr ceitain limiiations as to 
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place, person, ot vahic: there, if he knows, or ought to 
^ow’, that the special tacts e.skt which oast his jurisdic- 
tion, he IS lialde for anjthing he does under colour of an 
authority wh'ch he knows that he does not possess. 
But if the facts are not within his knowledge, it is the 
duty of the party wlio relies upon them to bring them to 
his notice, and if he fails to do so, no action lies against 
the judge if he believes be possesses the jurisdiction 
which heexeicises. — Gtrmnev. Poole, 2 Lutw, 387;Hoid- 
denv Smith, 14Q. B- 841. This was the ground of the 
judgment m Calder v. Hallet, already cited. There an 
action of trespass was brought against the defendant, a 
judge in a criminal court m Bengal, for arresting and 
detaining the plaintiff, a European British subject, on a 
charge of not The defendant had no jurisdiction over 
such a person, e.xcepi foi the purpose of committing him 
for trial to the .Supreme Court. The Judicial Committee 
held that ibe action must fail, because — 

“ In the now ucwler coo&idcratiori, it does not appe.ir frora 
the evtdeiKe in tno case th't the detendaot was at aoy lio'e 
informed <'{ the lluropean chiratter of the plaintiff, or knew it 
before, or had Kuch mforniatioo as to make it i&cuiubeot oa Mm 
to uscertAin that fact.'* 2 U. I. A. p 319. 

Where a jiisMre of t)ie pc.icc can only issue a warrant 
upon a defmiti cluuge being uiadc. .md an information 
on oath laid before him. he will be liable to an action of 
tresjiass if he issues a wairant without them. Gasper y. 
Jfylfoii, Taylor, 291, p. 329, But if an information is 
in fact laid before him, he is not liable, though the infor- 
matiun contained no legal evidence, either of any offence, 
or of the plaintiff's participation in it Cnte v .Vo««/fii«, 

1 M. & G. 257. 

54. EngVish Law as lo Criminal LiaViVily of judges 
for acts done in the discharge of their official duty. — 
Ther<' K rt IittU> to no found in the JCnglisli L.aw books 
as Hg.ii i- th.' c'lmmal liability of judicial rdViccrs for 
a'’l^ ihm- n thf ir judicial capacity. Lord Hale divcu-^cs 
at o ui-tili r.ibl* Itiigih tin- cast* of persons r\ccutt'd 
(indi r -l•n^‘^rcs 7 Ihtle. J‘ f’ 4^>t’ — .'JOg , Jvthl. 

1 Hytui.l‘ r s. I knyf, II.'s'iis;— 
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“If he that gives judgment of death against a person hath no 
commission at all, if sentence of death be commanded to be exe- 
cuted by such person, and it is executed accordingly, it is murder 
in him that commands it to be executed, for it is coram non 
jiidice." 

“ And so it 13 if the commissioa gnes jurisdiction over a parti- 
cular class of persons, or undei particular circumstances, and it 
is executed against persona not included in the class, or under 
different circumstances For instance, the execution by mirtial 
law 111 time of peace of persons who are not listed under the 
military power is murder. On the other hand, every intendment 
will be made in favour of the judicial power. If a judge has 
jurisdiction to pass sentence of death under one commission, it 
will not be murder, though he professes to act under another 
commiEsiOQ And where the sentence >3 passed under a commis- 
sion which has terminated without the knowledge of the judge, as 
the Kmg’b death undei the old law, he is not liable. Nor 
where there 13 junsdicitton, eveo though there his been an iiro- 
gularity sufficient to cause a reversal of the sentence, such as 
hjldmg the trial on & div to which the court had not been 
adjourned.'' 

The law was laid down similarly by Cockbuin, C J., 
in the case of It v AVfson 

" When there is jurisdiction, but the jurisdiction is exercised 
under a iiiisapprehension, either with reference to a person not 
within it, or lo excess of the power of the tribunal, lu such cases 
the persons acting with judicial authority would not bt» camiual- 
1> responsible , but supposing that there is no jurisdiction at nil, 
that the whole proceeding is mruMi non jnilint that the judicial 
functions are exercised by persons who have no judicial authority 
or power, and a man's life is taken, that is murder , for muider is 
putting iv man to death w’thout a justification, 01 without any of 
those mitigating circumstances which reduce the crime of murder 
to one Ilf iow degree Thus m the < ase put b> Lord Coke of a 
Lieu ten int ha\ mg * comniiHsion of ra.vrtial law, who puts a min 
to death b> m.irti kl law in lime of pe ice, that, s ws Lord Coke, is 
muider' Undei & 300 of thu Penal t'oje, Exception 3, such an 
act might bo rcdu'.ed to culpable honticidc not amounting to 
muider In «nothei oirt of hi-> charge, the Chief Justice siv-, — 

" \guin on the -eeond brmih of the case, lu which we tike the 
legvhtv itiiiiiil liw foi grinted, if VJU tlunk that although 
IhcioiiM' 11 kve Ii<-i-n a mistake, ind ,i most pne\ ous mi't ike. m 
condemning iiul 'ending this in in to de ith, voi t'l it tTe proce-J- 
ing- wei, dOiK lion «tlv vnJ faithfullv .vnd in nliil -v is beoeied 
to be til,' due eoui -.c of the tdiuuii-.ti ition of JU'’ u c, ag im 1 -.aj 
\ou oiiglu not lo h >1 tss the accused jwisons bv 'ending them for 
trill lo uiuthei tiibmivl.” t’l-el.', »»■/ . pp lit. ItO 
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I aiD not au'are of any case m which one of the higher 
judges has been prosecuted criminally in respect of any 
judicial act. The case off?, v. Loggen, 1 Stra. 74, in which 
the chancellor of the Bisttop o/Sariim was connoted ol 
extortion for corapellmg an executor to take out probate 
in the bishop’s court, when he had already taken out 
probate m the court of theaichbishop, was e.xpressly de- 
cided on the ground that he ivas acting not judicially, but 
ministerially Lord Bacon was impeached for taking 
bribes fiom suitors, but no charge seems to have been 
made against him in respect of any improper judgment 
delivered in consequence. Ctonjibell's Lives of the Lord 
Chancellors, II. 39U — dlO The impeachment against 
Lord I\Iaccles6eld was m respect of corrupt e.tercisD of 
pationaec, and frauds upon the money of suitors in the 
Masters odices IV 53<) — 334. Numerous cases, 

how< ver, aie to ho found of applications for an infonna- 
fcion against justices of the peace. Seo as to this, 4 Bar, 
Abr 40- The law on this subject is slated as follows 
m I liac Ain , p 031 — 

“ Anv fraud oi ujisconduct uDputed to rates in prc>cecdini;> 

RoCiiithst induii.; the of a niaj be a gfoand Jor ‘1 

criiiiinal proceoJmn them , Lord Ivenvon said fin Jl> '■ 

A, /(!.(, 7TB 373i he bctiv^ed th«r« »vcrc in'U.iuccs in which ft 
criminal information ha<I b«vii uru-itij ttj.iinst rnagistratps actiiitf 
in Hcssion-* Hut must have been instances of 

oppression <iod abuse of |>onvr Tor (jenerally the justices 

urc not punisb.ibla foi wb.it lbe> du m aesHioils." 

For instance, a ciittiin.it information was granted 
against justices of sessions, who had ordozul a woman, 
who hud damned an alderman, to bo whipped under a 
statute of 12 /fane, which oiil\ applied to vagrants. Tim 
Court “observed that tb«- con-^tniction that was made 

upu'i the words of the Act iva^su notoriously groundless, 
that what the justices did the\ took to he manifestly an 
act Ilf Oppression ‘ II t Mather, 2 Barnardiston,249, 
And so. where justices of the jieace had eitlicr refused la 
grant, or had gninicil, iieeiiius to publicans, not ufion 
the mv*rit» of tiic applic.iCion. but coraiptly for motives of 
persnni.l advantage to tbeiusflies Ji v Davis, ZButr, 
1317 ; A' s llollitml, I T. R., 692. Tlie same course 
U. 1 S adojitejl where justices of the peace, apparently 
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from mere whim, had discharged a vagrant who hid 
been committed by another justice Ashiust, J., said 

“This, therefore, was gross misbehaviour in the defendants, 
which cannot be imputed to mislahe or ignorance of law. And 
though they have denied ganeially that they acted from any 
interested motive in this business, yet that is not suflicient, for if 
they acted even from passion or opposition, that is equally corrupt 
as if they acted from pecuniary considerations” if v Ihoohe, 
2 T. R. 190 

On the other hand, the Court of King’s Bench has 
frequently declared 

“ that even where a lustice of the peace acts illeg-illy. yet if he 
has acted honestly and laudably, without oppression, malice, re- 
venge, or an} bad view or intention whatsoever, the Court will 
never punish hua m the extraordmaty course of an information, 
but will leave the party complaining to the ordiusry legal leinedy 
— b> action or indictment” Per curtam, if v, i'ufwcr, 2 Burr. 
1162, if. V. Jiiiitce^ of aUaford, 1 W. Bl, 432 ; if. v. Jurkiot}, 1 T R. 
633 5 if a.iJurfyer. 4Q. B,468. 

Piactically, it will be found that where the appro- 
priate proceeding by information has failed, no attempt 
has ever been made to prefer an indictment 

55. Law in IndiaastoJudicialimmunity. — Judicial 
Officers in India are in a moie favouiable position as re- 
gards civil suits than they are in England Act XVIII 
of 1850 provides that — 

“ No judge, msgi«trfttc, justice of the peace, collector, or other 
person acting judicially, shall be luble to bo sued m any civil 
court for any act done, or ordered to be done, by him *n the exer- 
cise of his judicial duty, whether or not within the limits of bis 
jurisdiction, provided that ho at the time, m good faith, believed 
liimself to hav e jurisdiction to do or order the act complained of ; 
and no ofliccr of any court, or other person bound to execute the 
lawful warrants or orders of any such judge, magistrate, justice 
of the peace, or other person acting jadiciall), shall be liable to 
be sued in any civil court for the execution of any warrant or 
order, which he would be bound to execute, if withm the jurisdic- 
tion of the person issuing tbe same.” 

Tho protection given to judges under this Act only 
applies whore the defendants have osed “ due care and 
attention” (s 5‘2), or, in the language of the Pnvy 
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Council, "where parlies hona fide, and not absurdly^ 
believe that they are acting in pursuance of statutes and 
according to law .” — Per Lord Campbell, Spooner v. 
J«dcfoto.4M. I.A., p. 479. 

Where the ofBcer was acting judicially and within his 
powers, no question of responsibility arises. 1 A. 280? 
13 W. R. 340. If his act was within his competency 
the fact he had acted carelessly and irregularly would 
not take away his immunity. 7 B. L. R. 449 on review 
from 4 B, L. R. (A. C.) 37. 

Where the enor as to jurisdiction under which the 
judge acts is one of law. the question will be, fustr 
whether as a matter of fact he believed that he was acting 
legally , secondly, whether this belief was one wliich, with 
reference to his position and attainments, the difticuUy o( 
the mattei under discussion, and the opinions on tortained 
upon it by others, he might leasonably have held; or 
whether the mistake is one which is so irrational that it 
can only be ascribed to perverseness, malice, or corruption. 
5 M.H.C,R.345; GibidA23\ 1 M.89; 12B.377j31 B. 
2S3 ; 3 B. H. C. R, App. 1 ; I3K.L. R. 332=1 Cr. L.J. 
146, On the other hand, it has been lield that wlierc he 
has jut isdiction he is piotected by the statute, even though 
ho has discharged bis duties erroneously irrcgulaily, or 
illt’galiy, and uithoiit believing, in good faith, that he 
had jurisdiction 12 A. 115. Jurisdiction here means 
power to act and not power to do an act in a particular 
luannci It i*> « vnient that jurisdiction is a question of 

Jaw, whicli cantiiu be alTcctcd by any inislako as to its 

existence on the part of the ofliccr. If, however, the 
facts arc that a judge lias acted illegally witliin lua juris- 
diction, kiioumg that he was acting illegally, au'^ 
believing that In had not even jurisdiction to act at aib 
the concliieion would hcrin clear that ho must lx* octing 
oppressively and maltcuuisly, and probably corruptly- 
Ills liability ui'uld then depend upon the considerations 
which are discu'-sed in | 53. 

It will be observed that the language of s 77 is 'cO' 
different from that of Act XVIII of 1850. "Nothing 



§ 55] HOW PAR GOOD FAITH CONFERS IMMUNITY. 


147' 


is an offence which is done by a judge when acting judi- 
cially m the exercise of any power winch is, or which in. 
good faith he believes to be, given to him by law ” It is 
not stated that he is protected if he acts without jurisdic- 
tion, under a belief entertained in good faith that he had 
j’urisdiction If any such piotection was intended to be 
given to him, it is curious that the veiv cleai words of the 
former Act should not have been followed, especially as 
the next section shows that the Legislature had in view 
the possibility that judgments or oideis might be passed 
without jurisdiction In such a case the ministerial 
ofiicer IS given an immunity which does not appeal to 
be granted to the judge Should the question ever aiise 
in India, the question uill turn upon the meaning of 
the word j^oicer in s 77 Is it limited to a power 
attached to the jurisdiction which the officer actually 
possesses, and which he may exeicisc erroneously uith* 
out exceeding his juusdictioii [ante, §§ 53, 541 oi does 
It include a power which assumes a jurisdiction diffeient 
from any which is \esled in him'^ In the loimer case 
he uses his power wronglj, oi incucumstances to ulnch 
It does not apply, m the latter case he uses a power 
which he never had, and his action is ultra ittes and a 
nullity The judgment 10 the case ol CaUiei v Halkctt, 

2 M. 1. A., 293, at p. 306 appears to have an important 
bearing upon this point Tbeie the Judicial Committee 
liad to construe a statute which toibade an action in the 
Supremo Court " against any person v, hatsoevei . exercis- 
ing a judicial office m the counlj courts, for any decree, 
judgment, or older of the saidcouit " They rejected 
the view that "it may moan to [noted the judge only 
wlren ho gives judgment, or makes an order in the bona 
fide excicisc of his office, and under the belief of his 
having jurisdiction, though he had not ’ They held that 
it was intended to place such judges on the footing of 
English judges of a siinilai class, " protecting them from 
actions for things done within their jurisdiction, though 
erroneously or irrcgulailv done, but leaving them liable 
for things done whoUv without jurisdiction" See also 

3 B. H. C. R. (A. C.), 36 and 9 I. A. 152s=9 C. 341. 
The law, both Civil and Criminal, is practically the same. 
If the prosecution establish the conduct is an actionable 
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wrong, then it is for the accused to prove that the 
circumstances bring his conduct within the exception 
laid down in s 77. 3 B. H. C. R. (A. C.), 47. 


hatever may be the extent of the protection given 
by the section, the nature of the acts to ^Yh{ch it applies 
if the Privy Council in the case just cited, 

2 M. 1 . A,, p. 308 ; where they said ; 


It 19 not merely in respect of acta la court, acta curin, 

tuat a judge has an inimunitv, l>ut in respect of all acts of a 
judicjrti nature, and on order under the seal of the Foujdary Court, 
to bring a native into that court, to be there dealt with on a 
criminal charge, is an act of a judicial mature, and, ivnother there 
lias irregularity or error in it or not, noald be dispunishable, by 
ordinary process of law ” 


On the other hand, the protection given to an oflicer 
under s 77 will depend upon wJiether ho professes to be 
acting judicially or not A collector acting under the 
Madras Regulations V and IX of 1832, or under the 
Bengal Act X of 1859, will bo protected, since he coine.s 
undei the termsof s 19 But if he wereinerelyarranging 


Act \ 1 ol iWOi!), IS not acting judicially, and is not prO' 
tcctcd from civil suit by Act XVIII of 1850, and there 
lori^ of coarse, not from criminal procccdines under S 77. 

B'L.R., 254; 21 W.R, 391 ;CA 7 B.L.R. 449; IB, 
176. On this principle it was held by tlie Judicial Cora* 
mitu-e, that the arrest and confinement of a sapposed 
funatic by the oflicer cominamling a cantonment was not 
protected by Act XVIII of 1850, as he was not a judicial 
omcer and was not acting judicially. 9 1. A. 152=9 C. 
341. The taking or refusing bail is a judicial act and not 
a inini'iterial one, and a mistake in the performance of 
hi3 dutj IS protected by this section, m the absence of 
malice. 2 M.H.C.R,, 396. Under the Crini. P. C., s 1 12 
no hint can be brought against a magistrate who, in 
an urg»jnt c.aso, issues an injunction to prevent imminent 
danger or serious public injury from a nuisance. 


\ 
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The Criminal Proceduie Code sets out in s 529 the 
cases in which the proceedings of a magistrate, who has 
in good faith done acts which he was not empowered to 
do, shall not be set aside. S 530 states the cases m which 
proceedings similarly unauthorized shall be void. 

56. Extent of Immunity granted to Ministerial 
Officers. — The protection given nnder s 78 to ministe- 
rial othceis acting under the authority of a court of justice 
is m terms rather leas than that which is given to them 
against civil suits by Act XVIII of 1850 {ante § 55), 
and rather moic than is given to the public geneially 
hy a 79. It is less than that given by Act XVIII 
of 1850, inasmuch as under that Act the %\airant is an 
absolute protection to the oflicer so long as he obeys it, 
whether it was lawful or unlawful, and whether it was 
issued with oi without jurisdiction Undei s 78, where 
the couit had no junsdiction to issue the order, it is 
necessary fuithoi to show that the olUcei acting upon 
the order m good faith believed that the court had jmis- 
diotion On the other hand, s 78 goes beyond s 79, 
since under the former section a mistake m law may be 
pleaded as justification, while uudci the latter section 
the mistake must be one of fact Piactically the bui then 
of pioof thiown upon the ministeiial olheer will varj 
very much according to his position, and tu the amount 
of caio and knowledge which he is expecu-d t<> exercise 
in that position. Every such olVicei \m11 be held harm- 
less, if he acts on a warrant which is valid on its face, 
and which is issued by a person uho had jmisdiction to 
issue it. It IS neitbei his right nor Ins duty to go behind 
the wai rant J/e»idcrso« v. Preston. 21 Q. B. D., 362. 
Wheic, ho\\e\cr, the older was issued without jurisdic- 
tion, the absence of jurisdiction may be .ipparent to one 
subordinate and not to another The oflicer in charge 
of a gaol would not, I should thmk, be piotected, if he 
earned out a sentence of whipping upon a piisoner, 
rccencd under a warrant of con\iction for a crime 
for which whipping could not possibly be awarded It 
IS his dulj to examine the warrant, and to compare 
the punishment with the crime. On the other hand, 
the gaol peon who actually inflicted the lashes would 
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not be punisliable, as he tvouM knou* nothing of the 
■offence foi which the prisoner was in custody> and still 
less of the punishment appropriate to it. Probably the 
•courts would adopt the rule kid down by the authorities 
cited in § 35 swprfl— that a subordinate will always be 
held harmless, if he obeys an order given by a judicial 
superior, which is not on ita face manifestly illegal. But 
in 4 L. B. R. 253=8 Cr. R. L. 68 this view did not 
prevail. See also Weir I 344. 

The above remarks assume that the older, whether 
originally lawful or not, has been carried out by the 
officer m a legal manner, the legality of his own acts 
being a matter for which he is personally liable. For 
instance, a bailiff is not protected if, being entrusted 
With civil process, he aiiests a witness on In'? way to 
court wlio. as sucli witness, was piivilcged eundo vioranao 
€t redenndo, and if he persists in the arrest after duo 
notice of facts ; 3 W, R. Cr. 53, or if he breaks open a 
liouso. m cvccutiQg process against the movable property 
of a judgment debtor. 7 W. R. Cr. 12. Poi turthcr 
discussion sec §§ 71 — 70 in/ra under the right of private 
•defence 

Que.siions undci vs 70, 78, and 70 will often arise 
where acts piofei»>t'dlv done on behalf of the law, arc so 
done, eithei bi public off.ceis wlio consider that they 
arc bound to d<> them, or by private persons who consi- 
der that tlic^ aie justified in doing them. These cases 
rosolvo tficmsclii s into the following licads— 

2'ir--t — .trlf done under proc«.s. 

h> Hv {'olit’c cihccis acting(n| with [See -10, 
ur>, im— llv joi and lO'JCr 1* Code] or (5) without war- 
rant I S', ■,i — .*,7 ;ind of the Cr. P. CchIc]. 
entering; iK-iiscsm order to effect an arrest sec .ss-i/— " 
-H) Cr V C.«le 

(ii> Private perspoijs arcfuiind toarrest under ff *12 Cr. 
1' Code and under ss t,i and HV they are nuthciriscd, 
.though ii'it bound to arrest. 
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Second — Acts done under civil process, always require 
.a special warrant and can only be done by those who 
are specially authorised by it and in the manner which it 
permits. SS 55 and 62 of the Civil Pro Code, Act V 
of 1908 provide for arrest of peison and attachment of 
goods 

The provisions m these sections as to breaking open 
doors are evidently founded upon the English law See 
as to it Semaxjne's case, 5 Coke 91 ; 1 Sm. L. C. 
•(lllh ed.) 104; 7 W.R. (Cr.) 12, The Code speaks 
•of unfastening and opening inner doors. This, I 
presume, includes breaking open such doors, when lock- 
ed and fastened. This is the English law, and was 
•assumed to be so in India by Westropp, C. J. in 8B. H. 
C.R. 127, at 129. The privilege of outer doors extends 
not only to a man's dwelling-house, but to an outhouse 
•or other ofiice attached to a dwelling, but not to shops, 
godowns, or storehouses, used not for dwelling but as 
•recoptacles for property. 5 B. & K., App. 27 = 13 
W.R. 339; 3 B, 89; Hodder w. Williams [1895], 2 
Q. B. 663. Under English law the privilege of the 
dwelling-house only applies to the owner and his family, 
and their goods. If a stranger takes refuge there, or 
places his goods there to secure them from seizure, the 
shenS may, after demand and refusal of admission, break 
the outer door to eilect an an cst or seizure. {Semayne's 
case, fourth resolution.) He does so, however, at his peril. 
He cannot justify the breaking upon mere suspicion if he 
does not find what ho looked for. Johnson Leiqh,S 
Taunt. 246; folld. 7 B. H. C. R. 83; 8 B. H. C. R. 
(A. C.) 177 ; 3 B. 74 ; 7 W, R. 355 ; 12 W. R. 329 ; 17 
C. 436 (P. C). Although a sheriff cannot break the outer 
•door originally, if he has once effected a legal entrance, 
and is afterwards turned ont by force, he may then break 
•open the door lo renew the execution, for the debtor 
cannot by his own illegal act put himself in a better 
position than he was in before ; and no demand of 


has once got into the hoi^, he may break out of it, if his 
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exit js opposed. S SawJc. P C.237. It is Jawful to effect 
a distress, and, I presume, to execute any other civil pro- 
cess, by climbing over a wall in a garden, and then 
passing through an open window, but not through one 
which jsshut though not fastened. Long v. Glarl(e\\BQA]r 
\ Q. E. 119. “ The cases seem to result in this, that 
to make an entiy the latch of a door may be lifted though 
the door be closed, but that in the case ot a window, entry 
can only be made if the window is to some extent open, 
and that foi the purpose of entry in such cases the 
window may be further opened." Per Manisty J., 
Craitree v. I?o?}inson, 15 Q.B.D., p. 314. 

In the fourth lesolution in Seinagne's case, it is said 
that though the sheriff is a trespasser by the breaking, 
yet the execution he does vi'ithm the house is good. 

Airests on civil process on Sunday ore not illegal in 
India. 4 M. H. C R. 62j 7 M. H. C. R, 285. The 
Same rule applies as to arrest m Criminal case, 1 B.L.R> 
(A. Cr.) 17. 

By English Jaw the sheriff may open the outer door of 
a house, where the decree is for possession of itr 
{Semagne’sc&zo, second resolution, S Coke 91) 1 Sm. L.C 
(11th ed.) 104. This seems in accordance with 0. 
XXI. r 35 of the Giv P. 0., and is of couise not 
affected by anything m ss 55 and 62 already referred to. 

Where a civil suit is brought against a person ■who 
professes to be acting in execution of the law, he must 
show that he was absolutely justified in what he did. If 
he fails to do so, he has no defence to the action. But 
where a ciiminal chatge is brought against him, the case 
is different. He may be civilly liable where he is not 
criminally responsible. For instance, a bailiff who arrests 
the wrong man would have no defence to an action for 
assault and imprisonment. But if he were indicted, lio 
would be allowed under s 76 to show that he made a 
rnistake. Wheie, however, he made no mistake, but 
simply did what he had no right to do, wantonly or from 
ignorance of law, he would be responsible criminally- 
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3 W. R. Cr. 53. Again, if a bailiff breaks open an outer* 
door impropeily, he would have no defence to a civil 
action for the trespass But it he were charged with 
mischief undei s 425, it would probably be a good 
defence to show that he was acting mistakenly in what 
he supposed to be his duty, and that he had not the 
intent oi knowledge which is an essential in the definition 
of mischiel (ante, § 6) So if a policeman killed a 
ciiminal whom he was trying to arrest, he would have a 
good defence under s 100, il he showed that his own life 
01 limb was in daiigoi from the resistance of the criminal. 
He would have no defence if he alleged that he could not 
otherwise have prevented the ciuminars escape, the 
chaige against him not being one punishable with death 
or imprisonment for life R.v. Dndson, 2 Den. C. C. 
35; ante, § 55. The cases of gicatcst dilBculty would 
aiise where the olheer acted honestly under an order of 
acouit which had no jurisdiction to issue the order, or 
which had jurisdiction, but which framed its oi*der in 
such an eironcous niannct that it w’as void. As to the 
first case, if the couit had not, and could not have had, 
jurisdiction m the matter, the defence of the accused 
must lest upon Ins believing in good faith, that it had 
j'unsdiction (3 76). Tin. possibility of such a belief would 
depend upon the position of the ininisteiial olhoor who 
earned out the order. Such a plea would relieve 
him from cinmnal rosi>onsibility, but not from civil 
liability. ‘Where, liowcver, the court might have had 
jiuisdiction to pass the order, though, in f.rct, it had 
not, the officer is bound to execute the order, and is pro- 
tected equally from suit and i>rosecution. 1 Hale, P. C. 
498; Countess of Iltitland's case, 6 Coke 52a. On the 
other hand, wheio the order was one which the court 
had pcifect authority to issue, and was one which 
the police officci*s were m the habit of executing, the 
mere form of the warrant, cspcciaffy in India, and with 
the class of persons w’ho nro employed on such duties, 
might fairly bo taken on trust by those to whom it was 
handed for execution. The Coraimssioners, in § 31 of 
the Draft Code of 1879 lay down the following rule on 
this point, which seems such as might well be adopted in 
India. It leaves the question of cinl liability untouched 
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" Everyone acting under a irarmnfc or process which Is had in 
law, on account oi some defect In substance or in form apparent 
on the face of it, if be in good faith, and without culpable ignorance 
or negligence, believed that the warrant or process was good in 
law, shall be protected from criminal responsibility to the same 
extent, and subject to the same provisions, as if the wariant or 
process was good in law, and ignorance of the law shall in this 
case be au excuse. Provided t^t it shall be a question of law, 
whether the facts of which theie a; evidence may, or may not, 
constitute culpable ignorance or negUgence in hts so believing the 
warrant oi process to be good m law." 

57. There is general Immunity for accidental 
consequences of acts. — An accident is not the same as 
nn occurrence, but is something that happens out of the 
oidinarj course of things. — Per Willes J., Fenwick v. 
Sclmah, L. R. 3 C. P. 313 at 316. It is not of 
itselt a defence to a civil suit unless the injiuy com- 
plained of was due to some overpowering or inter- 
vening agency, such a.s a runaway horse, {Holmes v. 
Matht), L. R. 10 Ex. 261) ox a tree in the line of fire, 
winch causes the shot to glance off, {Stajileij v. Powell 
(1891), I Q. B. 66) in which ' * 

net at all , oris caused wholl 

plaintiff, such as suddenly placing nimseit in iioni' “ 
horse, or of a gun whiciv was about to be fired (1 Hale. 
P. C. 470; Weaver v. U'afd. Hob. 134; Wakeman^ v. 
Bohinsou, 1 Bing. 213,) in which case it was his act. “ If 
in the daik I ignorantly iide against another man on 
horseback, this is undoubtedly trespass, though I was 
not auaie of his presence until we came in contact,’ 
pe) Ld Ellenborough, C. J., Govell v. Laming, 1 Camp. 
497 ; but in cuniinal lau U is different. 

Ftrht, uhoe the act is itself an unlaitfiil one . — An 
injuiy to another, which is wholly unforeseen and 
unintended, is not criminally punishable, unless there 
is something unlawful in the act itself, oi in the mode 
.of doing It For instance, if a man aims a blow at or 
leaves poisou for another, and the blow or the poison 
takes effect upon the man’s dearest friend, this, in one 
.sense, is an accident, but in law it is treated exactly as 
if the real sufferer had been the one for whom the 
Jiarm was intended. Foster, C. L. 201. So, where a 
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peison threw large stones down a mine, by means of 
which he Inoke the scaffolding, and caused a miner, 
who was afterwards descending, to fall down the mine, 
and to be killed, Tmdal, C. J , iaid 

“If dtath ensues as the coneeqaenee of a wrongful act— an act 
which the party who cotnmita it can neither justify nor excuse— 
U IS not accidental death, bat manslaughter''. “In the present 
instance the act was one of mere wantonness and sport, but still 
the act was wrongful— it was a trespass. The only question 
therefore, is whether the death of the party is to be fairly and 
reasonably considered as a consequence of such wrongful act; if 
it followed fiom such wrongful act, ag an effect f.m a cause, the 
offence is manslaughter , if it is altogether unconected with it, 
it IS accidental death," Fenton’s case, 1 Lewin, 179, 

Where the injury is purely accidental, but results 
from doing an act which is not malum in se, but 
malum itroluhitim, as being forbidden by statute 
under a penalty, it is stated by some of the high- 
.est authorities thatthis illegality does not render the 
accidental act criminal, 1 Hale, P. C. 475 ’.Faster, Cr.L. 
1250 : 1 EaH, P C. 250. Sir James Stephen says {big Cr. 
L Art 210) this distinction can no longer be regarded 
•fts law Probably the decision would depend upon 
the further question, whether the] harm resulting 
flora the accident was the sort of harm the statute 
had intended to prevent Suppose, for instance, 
that a statute foibade under a penalty the s.ilo of 
poisons, escept m colouictl and ribbed bottles, and 
that a chemist sold laudanum in a plain bottle, .and 
that in consequence it was swallowed by accident as a 
harmless drauglit. Tlieie his act was perfectly innocent 
before the statute, bat, from disregard of its provisions, 
the very de.\th which the statute intended to prevent, 
natuiMlly icsultod. I think he would ceitainly not be 
protected by s 80. The case put by Lord Hale is that 
of a man wlio accidentally kills another, while he is 
shooting without a game licence. Here it is evident 
the statute was intended to protect the King's revenue, 
and not his subjects. On the same principle it has been 
frequently decided, that where a statute directs, or 
forbids, a paiticular net, in order to secure some special 
purpose, no action can be brought for the breach of it. 
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“ Everyone acting under a warrant or process which la bad in 
law, on account of some defect In substance or in form apparent 
on the face of it, if he in good faith, and without culpable ignorance 
or negligence, believed that the warrant or process was good in 
law, shall be protected from criminal responsibility to the same 
extent, and subject to the same piovisions, as if the warrant or 
process was good in law, and ignorance of the law shall in this 
case be an excuse Provided that it shall be a question of law, 
whethei the facts of which there »s evidence may, or may not, 
constitute culpable ignorance or negligence in his so believing the 
warrant or process to be good m Uw.” 

57. There is general immunity for accidental 
consequences of acts. — An accident is not the same as 
an occuri'ence, but is something that happens out of the 
OJ’dinarj course of things. — Per WiDes J., Fentticl v. 
Schnal;:, L, R. 3 C. P. 313 at 316. It is not of 
itsell a detence to a civil suit unless the miuiy 
plained ot ^^as due to some oveipowenng or inter- 
vening agency, such as a runaway liorse, [Holmes 'f- 
Mather, L. R, 10 Ex. 261) or a tree in the line of file, 
winch causes the shot to glance oflf, [Stanley v. Powell 
(1891), 1 Q. B. 86) in uhich case it is notthe defendant s 
act at all ; or is caused wholly by something done by the 
plamtid, such as suddenly placing himself in front of a 
horse, or of a gun which w'os about to be fired (1 Hale, 
P C 47G. maver v. Hurd. Hob. 134; J- 

Pobifiso/i, 1 Bing. 213,) m which case it was his act. * If 
in the daik I ignorantly lide against another man on 
horseback, this is undoubtedly trespass, though I was 
not aware of his piesenco until we came in contact, 
pe/ Ld. EUenborougb, C. J., Govell v. Laming, 1 Camp. 
497 ; but in ciimma! law U is different. 

Fir.st, where the act is itself an unlatcfiil one - — An 
injury to another, which is wholly unforeseen and 
unintended, is not cximinally punishable, unless there 
is something unlawful in the act itself, or in the mode 
-of doing it For instance, if a man aims a blow or 
leaves poison for another, and the blow or the poison 
takes effect upon the man's dearest friend, this, in one 
sense, is an accident, but in law it is tiealed exactly as 
if the real sufferer had been the one for whom the 
harm was intended. Foster, C. L. SGI. So, where a 
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person throw large stones down a mine, by means of 
which ho bloke the scaffolding, and caused a miner, 
who was afteiwaids dcsceudmg, to fall down the mine, 
and to be killed, Tindal, C. J , said: 

“If death ensues fts the consequence of a wrongful act— nn act 
which the party who commits it can neither justify nor excuse— 
It IS not accidental death, but manslaughter''. “In the present 
instance the act was one of mere wantonness and sport, but still 
the act was wrongful— it was a trespass. The only question 
therefore, is whether the death of the party is to be f.iirly and 
reasonably considered as a consequence of such wrongful act ; it 
it followed from such wrongful act, as an etTect f.m a cause, the 
^Dftence is manslaughter ; if it is altogether unconected with it, 
it IS accidental death," Ptnions catr, 1 Lewin, 179, 

Where the injuiy is purely accidental, but results 
from doing an act which i9 not malum in h, but 
mnhim piohilntmuy as being forbidden by statute 
under a penalty, it is stated by some of the high- 
,est authorities that this illegality does not render the 
accidental act criminal, 1 Bah, P. C. 475; Foster, Cr. L. 
259 ; 1 East, P. C. 260. Sir James Stephen says {Dig, Cr. 
L. Ait. 210) this distinction can no longer be regarded 
as law Probably the decision would depend upon 
the further question, whether thel harm resulting 
from the accident was the sort of harm the statute 
had intended to prevent. Suppose, for instance, 
that a statute forbade under a penalty the sale of 
poisons, except in coloured and libbed bottles, and 
that a chemist sold laudanum in a plain bottle, and 
that in consequence it was swallowed by accident as a 
harmless draught. Tlieie liis act was perfectly innocent 
before the statute, but, from disregard of its provisions, 
the very death which the statute intended to prevent, 
natuiiilly resulted. I think he would certainly not be 
protected by s 80. The case put by Lord Hale is that 
of a man who accidenfa/fy tiffs another, while he is 
shooting without a game licence. Here it is evident 
the statute was intended to protect the King’s revenue, 
and not his subjects. On the, same principle it has been 
frequently decided, that where a statute directs, or 
foibids, a particular act, in order to secure some special 
purpose, no action can be brought for the breach of it. 
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by a person who has been injured in a way which the 
statute never contemplated. Gorria v. Scott, L. R. 9, 
Ex. 125 } Ward v Bobhs, 4 A. C. 13. 

Second, xcherc the act is innocent. — The second class- 
of cases, where an other-wise innocent act becomes 
criminal, from being done w'lthoufc proper caie and 
caution, may be illustrated by the familiar case of 
accidents with horses or fireaiins. If a person rides or 
drives caiolessly, or urges his horse to an improper 
speed, and thereby luns over one, whom he could 
otherwise have avoided, this is not an accident, (1 Bah, 
P C. i?G) and it makes no diflfeience that the sufferer 
was deaf, and theiefoie did not get out of the way, as it 
might have been expected he tv’ould have done. i?. v, 
Longhottom, 3 Cox, C. C. 439 ; 6 M. H. C. R.. Appx. 
31. Even where horses have run away with a carriage, if 
theyhavegotoutof control tioro being improperly excit* 
ed, as where two iival omnibuses were racing with each 
other, the injury resulting will be referred to the mis- 
conduct which brought it about, and will not be excused 
by the fact that, at the moment when it occurred, the 
driver could not have prevented it. i?. V. Thnmlns, 7 
C. & P. 499. So with firearms, A couple of volunteers 
took to piactismg at a mark in a field near roads and 
houses One of them shot a boj' who was on a tree in 
a garden 993 yards off The rifle was sighted for 900 
yards, and iias deadly at a mile. The act ivas held to 
be manslaughter, R. v Satmon, 6 Q. B. D. 79. 

however, a man is shooting with due care and caution, 
and the bullet or shot glances off a tree and kills a 
bystander, this is excused, as the accident could not 
have been foreseen or guarded against, 2 Bale, P. C. 275. 
In 3 Bom. L. R, 678 two men wont into a jungle in 
eeatcli of game They w’ere lying in wait m different 
positions Accused, hearing a rustle fired, thinking it W'as 
a porcupine and killed his companion, and brought him- 
self within this exception. But, as legards that dangerous 
practice of pointing firearms at another, rf a person 
point.s a gun at another, and it goes off, either by his 
pulling the trigger, or by careless handling, if he has 
taken no proper precautions to ascertain whether it was 
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loaded or not, any injur}’ that may follow is inexcusable. 
On the other hand, m a well-known case, a man 
brought home a loaded gun and fired it off In 
the evening he took it up, touched the trigger; 
and It went otf and killed his wife It turned 
out that in his absence a ftiend had taken out the 
gun, and brought it back loaded, and left it in that 
state He was tried before Mr. Justice Foster, who 
diiected an acquittal, Foster, Cr. L. 2G5. In such a 
case, the person who left the gun loaded would not be 
ciiminally liable, because the act of firing was not his, 
{1 East, P C 205) though civilly he might have been 
made losponsible. if dangeious consequences were likely 
to follow, Duon V Belt, 5 M. & S. 198. In one case of 
this Suit, a man picked up a pistol in the stieet, tried 
tt with a rammer and tound no chaige. The vammer, 
in fact, was too short. He then aimed it at his wife, 
drew the trigger and killed her He was convicted of 
manslaughter, Hampton's case, Kell. 41. The pro- 
priety ot this luling was doubted at the time by Holt, 
C J., and afterwards by Mr. Justice Foster. Ho says 
that m his opinion the judgment was not strictly legal, 
“ for the law in these cases doth not icquire the utmost 
caution that can be used ; it Is sufficient that a reasonable 
precaution, what is usual and ordinary in the like cases, 
be taken. ’ Foster, Cr. L. 264 ; 1 East, P. C. 2GG. It 
is the absence of such care and caution which is leferred 
.to in .s 80 that makes up tho criminality of those rash 
and negligent acts made punishable by various sections 
of the Code such as s 304 A. L. B. R. (1893-1900) 221. 
In 12 C. P. L. R., Cr. 11, a man had sexual intercourse 
with a girl j’ust over twelve, with her consent, and caused 
her grievous hurt. Held s 80 or s 88 would not prevent 
his being liable under s 325 I, P, C. 

§ 58. Immunity by reason of choice of evils. — S 81 
is intended to give legislative sanction to the principle, 
that where, on a sudden and extreme emergency, one or 
•other of two evils is inevitable, it is lawful so to direct 
events that tho smaller only shall occur. The doctrine 
• was laid down by Lord Mansfield, on the trial in England 
of the Member ot Council who had imprisoned and 
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deposed Lord Pigot, Governor ot Madras, on the allega- 
tion that, by his arbitiary and unconstitutional proceed- 
mgs, he had brought public business to a standstill. He 
said : — 


In Enfe’’liin(l it cannot happen, but in India you raav suppose & 
possible i but m that case i( must be Iinniinent, extreme 
necessity. There must be no other remedy to apply to for 
reOKss , It must be verj- imminent, it must be very extreme ; and 
in the whole they do, they most appear clearly to do it with a view 
o pi.eaer\6 the society ami tbcm8eh'es»n'lth a view of presernng 
the whole, 'If v. £,'frafto«, U St. Tr. 1016. at 1221 The prison- 
ers were all found gmJty. 

Lord Hale observes that, “ By the Ehodian lao- and 
the coinmoo mautime custom, if the common pio- 
viaiona for the ship’s company fail, the master may, 
under certain temperaments, break open the private 
chests of the manners and passengers, and make a 
distribution of that particular and private provision for 
the pieservation of the ship's company,” i Hale, P- 0. 
55. Nothing ZQ the language of Lord Halo or Lord 
Hlansfield, or m the illustrations to s 81, can lend any 
colour to the suggestion that a man can ever be 
piotoctea by this section, wheic he injures another to 
secure some personal benefit to himself. The English 
juusts are all agreed that no amount of necessity will 
^stiiy a man in stealing clothes or food, however much 
his wants may go m mitigation of his nanishraent, 

J Ha^c, f>:i . ‘2 Last, P C. 608. The rule of Scotch law 
IS the same, Mimi, Crim. L. m. And so thn f ramsrs 
of the Penal Code say 

Novbing iv more usuft) than for thieves to ur^e distress And 
It IS certain, indeed, that 
many thefts are committed fmm tho pressure of distress so 
.u terrible than the punishment of theft, 

in rr. ^ disgrace which that punishment beings with it 
diai^r.oa ^Anlsind. It is equally certain that when the 

'>hmh a man con teheve himself by theft is more 
n ♦ eousequences of theft, those consequences 

fMinf. voromitting theft. Yet it by no means 

^nnlh iut / '3 ift.itionai to punish him for theft. For 

fi.r.vT.^ 41 . *4 punishment is not likely to keep any man 

W Blarviog.lt is very likely to keep 

zi/m from being in a atarvuig state. It is of no affect to 
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counteract the irresistibJo motive which immediately prompt? 
to theft But it 1? of great effect to counteract the motive? to 
that idleness and that profusion which end in bunging a man 
into a condition in which no law will keep him trom committing 

theft "-‘Nolr 11 . p. 11 {. 

So where a peison placed m his toddy-pots juice of 
the milk bush, knowing that if taken by a human 
being it would cause injury, and with the intention of 
thereby detecting an unknown thief, who was m the 
habit of stealing his toddy, and the toddy was drunk 
by, and injured, some soldiers who purchased it from an 
unknown vendor, it was held that he was rightly 
convicted under s 328, and that s 81 was no defence, 
5 B. H. C. R. (Cr. Ca.) 59. See 17 B. 626 for a case 
covered by this exception. 

In an American case, CommomccaUh v. Holms, cited, 
]Vharto7i, Ilomiculc, 237, sliipwiccked passengers and 
sailois were trying to escape in a boat which could 
not hold all, i\hcicnpon the sailois threw some of the 
passcngeis oveihoacd. Upon the trial, Baldwin J., laid 
down, as piopositions of law, that in a struggle foi exist- 
ence between p.issengeis and crew, the ciow were 
entitled to the preference so far as was necessary for 
purposes of navigation, but that beyond this quota the 
crew were bound to 8.icrificc theiusclvos for the passen- 
gers. As to the mode of selecting victims fiom either 
class, he stated that the proper method was by lot, and 
that while, in a case of necessity, all weie entitled to 
rcsoit to tins mode ofaibitiauient, those to w horn it was 
unfavourable were bound to submit. It is to be feared 
that, in a caso of emergency, the stronger would hardly 
liay much attention to this decision, supposing it to be 
sound in law, which is more than doubtful. 

The only instance, in which the above considerations 
appear to have come before an English court in a way 
to require a decision, is the case of if. v. Dudley, 14 Q. 
B. D. 273. There, four shipwrecked sailors in a boat 
were upon the verge of stani-ation. Two of the four 
killed the third, and the three drank his blood. They 
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wei’e picked up four days afterwards. The jury found 
a special verdict. — 

That if the men had not led npon the body of the boy, they 
would probably not ha\ e survived to be so picked up aud rescued, 
but would, within the four days, bare died of faiame. That the 
boy, being in a much weaker condition, was likely to hare died 
before them That at the time of the act in question, there was 
no sail m Bight, nor any reasonable prospect of relief. That 
under these circumstances there appeared to tho prisoners every 
probability that unless they then fed, or very soon fed, upon the 
boy 01 one of themseUes, they uouU die of starratiou. That 
there was no appieciable ’ # . ... , . i.-n 

someone for the otheis to e > 

kill anybody, there nas o 
than any of the other three men.” 

UpoD these facts the court fouiii3 the offence to be 
techaically murder. The only English authority cited 
to the contrary was that of Lord Bacon, who says in his 
ina^cims, that necessity carries a privilege in itself, and 
that one sort of necessity is for the conservation of Hfe» 
in regard to which he asserts that a man who steals to 
satisfy bis hunger is not goilty of larceny, and that men 
in danger of drowning who have got upon a plank or 
boat may lawfully thrust away another to save their own 
lives. The judges denied that the former illustration was 
good law, and said that although there were many con- 
•ceivable states of things in which the latter might possibly 
he true, it could not support the broad proposition, that a 
man could save his own life by killing an innocent and 
unoffending neighbour. The necessity which justifies 
taking the life of another is either physical, legal, or 
moral The two former sorts were out of the question, 
-and a man can never be under a moral obligation to save 
his own life at the expense of an unoffending person, 
though he may frequently be under exactly an opposite 
obligation. See also the remarks of Scot J. in 14 B. 115, 
.at 146. 


59. Infancy as a plea in defence,— SS 82 and 83 
.leave the Jaw very much as it is in England and 
■Scotland in case of felonies, but they admit of none of 
•the distinctions which have been raised by English 
Jawj'ers, where the off^ences charged were misdemean- 
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ours, or arose out of omissions to discharge obligations 
attaching upon property, or depended ^ipon a command, 
or upon an assent to commit a misdemeanour, which an 
infant was supposed incapable of giving before full age. 
(I Hale, P. C 20 — 22', 1 Hawk, P. C. 503.) Under the 
Code, (see s 130 of the Indian llailways Act, IX of 1890, 
for a departure from this rule) there is an absolute in- 
aapacity for crime before seven, 22 W. R. Cr. 27, and 
a complete liability to punishment after twelve. In the 
intermediate period, criminal responsibility depends upon 
the state of the mind. Nothing is said in the Code, 
however, upon the presumption which is to be drawn, in 
the absence of all evidence, as to whether a child in the 
transition stage is of sufficient maturity to be called to 
account for its actions or not. Possibly this was passed 
over as being a matter of evidence. The Commissioners, 
however, in their first report, 1846, § 117, page 220, say 
in reference to tins section “It would seem from this 
that inatiiriijj of understanding is to be presumed in case 
of such a child unless the negative bo proved on the 
defence." It is difiicuU to see why there should be any 
presumption that a child who, only a week ago, was 
absolutely exempt from punishment on the score of 
immaturity, should be presumed, after seven days have 
elapsed, to be of mature mind. It is also difficult to see 
how the negative could possibly be proved in the case of 
any child above seven. 

According to English Uw. during this sscood psriol, nn 
Inf.vnt shall he prtrw^ facte deemed to be ifoh tiici/inj-, and 
presumed to be unacquainted with guilt ; "j-et this presumption 
will diminUh with the advance of the ofTender's years, and will 
depend upon the •'** • • • • • 

The evidence of ir 

bo strong and clca ' ‘ . ii . 

58; Steph. Diij, Cl ' i'." 1 S." , * 

an accused below 

sufbeient maturit) ' , . * , ■ ■ 

conscqucnco of his act, 27 C. tS3: RatanUI 876; 5M L.T.293o9 
Cr. L. J. 392-1 Ind. Cat. 807. In this last case a girl aged ten 
picked up a silver button worth eight annas end giie it to her 


11 ' 
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established his non-respon:iibillty under s. 831 P. C., Ratanlal 27 
Where the p.ccuscd purchased Irom u child Aged 6 A cloth ivorfch 
fifteen a ‘ .... •- 1.3 

under s ' 

he knen 

estlj mi • 1 ■ 

Court felt Itself obliged, upon the facts of the c.as 0 showing preraedi- 
tation, con' » , . -r.i 

convict of 

of ten years ■ 

ho«e\ei, to the LieuteuAnt-Govemor with a recommend.itloa 
he would icduee the punishment to seven yeirs* Imprisonraent m 
a reformatory. 1 W . R Cr., «. See also 22 W. R. Cr. 27 ; 6 M. 373 
See the I/f/nniifttory Ac( (Appendix III) and s, 399i Or. P 

Code, AS to detention of youthful otfenders in a Reformatory School. 

60. Misconception as to the real nature of »n* 
sanity as a plea in defence. —Probably there 
branch of criminal law in respect to which public 
opinion has undergone a greater change, than that 
which professes to define tlie criminal responsibihtj 
of lunatics It has been Jong since established that 
madness is merely a disease, like paraly.sis or epilepsy. 
Like them 16 may be brought on by the v.icious habits 
of the sufferer, or may arise from causes for which he is 
in no way to blame. Whatever may be its origin, when 
It IS once established, the victim may struggle ag.amst 
it, but he can no more escape from the malady itself or 
its consequences than he can from cholera or smallpO’C. 
A feeling has grown up, that every act committed by 
mad man partakes of the character of inevitable helpless- 
ness which attaches to his disease, and that it 
unjust to punish him for a lesuU of his disease as for the 
disease itself. Many go even further, and assume, froin 
the inexplicable character of a crime, the e.'ristcnce of a 
madness of which the crime itself is the only evidence ; the 
stereotyped verdict of a coroner’s jury, "that the d®* 
ceased comipitted suicide while in a state of teraporaiy 

insanity,” is merely an expression of the popular opinion 

that a person who has committed a crime, for which ^ 
sensible man cannot account, must have been mad to 
do it. Hence, m a verj' appreciable number of cases ot 
murder, insanity is set up as a defence. Witnesses am 
called to prove facts evidencing every mental phase from 
oddity to madness, and every ailment from sunstroke to 
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epilepsy, which might lead to insanity Doctors are 
called to assert that these facts lead to the conclusion 
that the prisonei was mad when he committed the act. 
A suppiessed premise is assumed, that if he was mad 
he was not responsible for his acts. The judge supplies 
this piemise, and tells the juiy that madness is no 
defence, 17 C. P. L. R. 113=1 Cr. L. J. 854, if the 
prisoner m fact knew that he was committing a punish- 
able act The jury look at the puzzled and stupid, or 
irntable and excited, object in the dock, and wonder 
what he really had been thinking of when he killed the 
deceased. If they convict, the doctors say it is a sm to 
hang a man for what he did when he was mad. If they 
acquit, the law>ers say it is a sin not to hang a man 
who knew peifectly what he was about. Insanity by 
itself may be a ground for mitigation of punislimcnt, 
1906 A. W. N. 193=4 Cr. L. J. 86 ; but, unless coupled 
with an incapacity of knowledge is no ground for ex- 
emption flora liability, 22 C. 817 ; 28 C. 613=5 C.W.N, 
665. 

In Kngland, as Sir James Stephen points out, {2 Sieph. 
Cr, L , 186) where evciy prisoner is tried by a jury, 
these dilTeronccs of view do no substantial harm. The 
Junes do not trouble themselves about refined reasonings. 
If they think the crime was one which no one but a 
mad man would have cominilted, they acquit on the 
ground of insanitj*. If they think it was the crime of a 
very wicked but sane man, they convict They give no 
reasons for their ^■^rdict, and, until recently, no appeal 
lay against it. If the conviction is open to doubt, the 
Ilorne Secretary sets aside the capital sentence. If they 
take too merciful a view, the man is in any case shut up 
for life, and no great harm is done. In India, however, 
it is different. If the trial lakes place in the mofussil, 
the judge has to give his reasons, and his sentence is 
subject to appeal or confiniiation The High Court 
again gives its reasons, and its decision forms a pre- 
cedent to which future judges try to conform. It it, 
therefore, most important that the theorj’ of crimin.al 
responsibility should be thoroughly understood by tlio->e 
aiho practise in, and preside ’over, criminal courts. 
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.substantial conformity with the doctrine of the Penal 
Code in sevaial cases, particularly m Boider’t case, by 
Le Blanc, J., and m Bellinghavi'scase, by Mansfield, 0 J , 
•(I Russ., Crim 65) had not yet received the thorough 
examination of moie recent times The treatises on 
•criminal law used terms either misleading or vague. 
Hale says he can think of no better test, than that a 
^person labouring under melancholy distempers, who has 
ordinarily as great understanding as a child ot fourteen 
years of age, may be guilty, i Hale, P C 30 This is 
obviously too favourable to the offender Hawhns 
extends exemption to “those who are under a natural 
disability of distinguishing between good and evil.” (1 
Hatoh , P C. 1.) This again is an inaccuiatc test, as 
many a lunatic is {|uite av\aie that he is committing an 
act for which he will be punished, if found out, though 
t seems to him a pcifectly good and pioper thing to do 
This test of a capacity to distinguish betw cen moial good 
-and evil appeal to have been adopted hy Tiaoy, J., in 
-charging tlio juiy in the case of It. v. Anw/d, 16 St.Tr, 
764, (1724) and, to a ccitaio extent, by the Solicitor- 
General in 1700, m his speech for tlie prosecution m 
J?. V Feuers, 19 St. Tr . 947. In the casu of It v. 
lladpcld. 27 St. Tr„ 13J8 (1800), Erskino, in his 
•celebrated speech foi tho defence, said to the jury “I 
must convince you, not only that thu prisoner was a 
•lunatic, but that the act in question was the immediate 
•and unqualified offspi mg of the disease.” This might 
piobably be atlirmed of every cuimnal act committed by 
41 lunatic It means nothing inoie than that his lunacy 
supplied the motive upon which he acted, just ns jealousy 
or levenge supplies a nioUve to a man who is sane. It 
would alino5.t seem, howexer, as if Erskine’s proposition 
.had been accepted by the Law Commissioners, and em- 
•bodied m the draft Code of 1837. 

62. McNaghlen’a Case and ibe Law as laid down by 
the English Judges.— The legal doctrine in regard to 
criminal insanity was for the first time settled in Eng- 
.land after tho trial of McNaghten, for the murder of 
Mr. Drummond. 10 Cl. & F. 200=1843 Ann. Reg. 344= 
•4 Si. Tr. (N. S.)847. It appeared from the evidence for 
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Perhaps the most valuable portion of Sir James Stephen’s 
great work on cnrainal law is the chapter (voi. ii., 
ch. xix) in which, with an equally profound knowledge 
of the conflicting theories of the lawyer and the doctor, 
he weighs and balances each against the other, and' 
evokes common-sense oat of contradiction. 

61. Exact scope of the plea as embodied In the 
Penal Code. — It is hardly necessary to say that in India 
the limits of criminal responsibility must be sought for 
m the sections of the Penal Code alone, and in such 
inferences as may be legitimately drawn from them. A 
prisoner who claims exemption on the giotind of insanity, 
must show that " at the tune of doing the act he U'flS 
hy reason of unsoundness of mind incajiabie of knowing 
the natiutof the act, or that he icas doing what was 
either wrong o) contrary to law,” 22 C. 817; SeeSW. 
R, Cr. 9, where the expert testimony is criticised. The 
Legislature might have given him much greater indnl* 
gence, and would have done so if they had passed in 183V 
the Code which was then drafted by Macaulay and his 
colleagues The sections relating to insanity in that 
Code were the following : — 

s 66. Nothing is an olTsnce which la done by a jpersoa in a state 
of idiocy 

s. 67. Nothing is an offence which is done by a person inconse- 
quence of being mad or delirious at (he tireo of doing it. 

It IS clear that s. 67 would grant to a lunatic an 
immunity extending as far as anything claimed by 
medical theorists. It is also clear that the fnamers of 
the Code of 1837 imagined they were laying down a 
self-evident proposition, which they apparently assumed 
t0 be a plain statement of the English law. They did 
jj. notice s. 07 in their very elaborate notes on the 
though they entered into a lengthened defence of 
fis. 2 nd 70 (87 and 88 of the present Code), and no 
Ofie the numerous authorities to whom the draft was 
^eforr ^ for criticism commented upon the principle so 
fa/d In 1837 the law on the criminal responsi* 

bilily S’^f lunatics, though it had been laid down in 
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.substantial conformity with the doctrine of the Penal 
Code in seveial cases, particularly m Boxcler'a case, by 
Le Blanc, J , and in Belhngham’s case, by Mansfield, C.J., 
(1 Buss., Crivi 65) had not jet received the thorough 
examination of more lecent times. The treatises on 
•criminal law used terms either misleading or vague. 
Hale says he can think of no better test, than that a 
.person labouring under melancholy distempers, who has 
ordinarily as great understanding as a child of fourteen 
yeais ot age, may be guilty 1 Hale, P. G. 30 This is 
obviously too favourable to the offender. Haickins 
extends, exemption to “ those who are under a natural 
disability ot distinguishing between good and evil.” (1 
Hawk , P C 1 ) This again is an inaccurate test, as 
many a lunatic is quite aware that he is committing an 
act for which he wiJ] be punished, if found out, though 
t seems to him a peiCcctly good and proper thing to do. 
This test of a capacity to distinguish between inoial good 
.and evil appeai*6 to bare been adopted by Tracy, J., in 
•ohaiging the jury m the case of It. v. Aruvld, 16 Si. Tr, 
764, (1724) and, to a certain extent, by the Kolicitor- 
•General in 1760, m hts speech for the prosecution in 
B. v Fe>re)ii, 19 St, Tr , 947, In the case of It. v. 
Jladjicld, 27 St. Tr., 1308 (1800), Erskine, in his 
•celebrated speecli for the defence, said to the jury . “ I 
must convince you. not only that the prisoner was a 
•lunatic, but that the act in question was the immediate 
•and unqualified offspring ot the disease.” This might 
piobably be nflirmod of c\ery criminal act committed by 
a lunatic It means nothing more than that his lunacy 
supplied the motive upon winch he acted, just as jealousy 
or loenge supplies a motive to a man who is sane. It 
would almost seem, however, as if Krskinc’s proposition 
had been accepted by the Law Commissioners, and em- 
•bodied in the draft Code of 1837. 

62. McNaghten’s Case and the Law as laid down by 
the English Judges. — The legal doctrine in regard to 
criminal insanity was for the first time settled in Eng- 
.1 ‘of 
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Perhaps the most valuable portion of Sir James Stephen’s 
great work on criminal law is the chapter (vol, ii., 
ch xix) in which, with an equally profound knowledge 
of the conflicting theories of the lawyer and the doctor, 
he weighs and balances each against the other, and’ 
evokes common-sense out of contradiction. 

61. Exact scope of the plea as embodied in the 
Penal Code.~Ifc is hardiy necessary to say that in India 
the limits of criminal responsibility mast be sought for 
in the sections of the Penal Code alone, and in such 
inferences as may be legitimately drawn from them. A 
piisoner who claims exemption on the ground of insanity, 
must show that “ at the time of doing the act he icas 
hxj reason of unsoundness of wind incapable of hmcing 
the nature of the act, oi that he teas doing tchat teas 
either xcrong or contrary to late,” 22 C. 817; See 3 W. 
R. Cr. 9, wheie the expert testimony is criticised.^ The 
Legislature might have given him much greater indub 
gence, and would have done so if they had passed in 1837 
the Code which was then drafted by Macaulay and his 
colleagues. The sections relating to insanity in that 
Code were the following . — 

S. C0. Nothing 19 an oflJcnce which is done by a person in a state 
of idiocy. 

S. 67, Nothing is an offence which ia done by a person in conse- 
quence of being tnad nr delirious at the timo of doing it. 

It IS clear that s. C7 would grant to a lunatic an 
immunity extending as far as anything claimed by 
medical theorists. It is also clear that the framers of 
the Code of 1837 imagined they were laying down a 
self-evident proposition, which they apparently assumed 
\p^be n plain statement of the English law. They did 
jj- notice 3. G7 in their very elaborate notes on the 
though they entered into a lengthened defence of 
ss and 88 of the present Code), ond no 

otiQ jof the numerous authorities to whom the draft was 
criticism commented upon the principle so 
la/ij 1837 the law on the criminal responsi- 

biliiy y lunatics, though it had been laid down io 
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.substantial confoimity with the doctrine of the Penal 
Code in sevsiaJ cases, particularly in Bowler's case, by 
Le Btanc, J , and in Bellingham's case, by ilansfield, C. J., 
d Russ., Crim 65) had not yet received the thorough 
examination of inoie recent times The treatises on 
■criminal law used terms either misleading or vague. 
Hale says he can think of no better test, than that a 
.person labouring under melancholy distempers, who has 
ordinauly as great understanding as a child of fourteen 
years of ago, may be guilty, i Hale, P. G. 30 This is 
obviously too favourable to the offender. Hawkins 
e.xtendg exemption to *' those who are under a natural 
disability of distinguishing between good and evil.” (1 
Hawk , P C. 1.) This again is an inaccurate test, as 
many a lunatic is quite aware that he is committing an 
act for which he will be punished, if found out, though 
t seems to him a poifectly good and proper thing to do. 
This tost of a capacity to distinguish betw een moral good 
.and evil appeai-fe to have been adopted by Tracy, J., in 
-charging the jury in the case of 11. v. Arnold, 16 St. Tr, 
764, (1724) and, to a certain extent, by the Solicitor* 
•General in 1700, m his speech for the prosecution in 
R. V Feners, 19 St. Tr., 947. In the ca'.e of li, v. 
Iladjidd, 27 St. Tr., 1308 (1800), Erskino, in his 
•celebrated speech for the defence, said to the jury : " I 
must convince you, not only that the prisoner w’as a 
•lunatic, but that the act in question was the immediate 
•and unqualified offspring of the disease.” This might 
probably be nnirmed of c\eiy criminal act committed by 
a lunatic It means notlwng more than that his lunacy 
supplied the motive upon winch he acted, just as jealousy 
or revenge supplies a motive to a man w’ho is sane. It 
would almost seem, however, as if Erskme’s proposition 
•had been accepted by the Law Commissioners, and em- 
•bodied in the draft Code of 1837. 

62. McNaghten’s Case and the Law as laid down by 
the English Judges.— The leg.il doctrine in regard to 
■criminal insanity was for the first time settled in Eng- 
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the defence that McNaghten had for many j'eais suffered 
from what is known to doctors as ** persecution mania.” 
He thought that he was dogged by a gang of person, 
who tollowed him about, and slandeied him, and pre- 
vented him getting situations. After the murder be told- 
the doctor who was in charge of him, that "he imagined; 
the person whom he shot at Charing Cross to be one of 
the crew, a part of the system that was destroying his- 
health , when he saw the person at Charing Cross at 
whom he fired, every feeling of suffering which lie had/ 
endured for months and years, rose up at once in lus. 
mmd, and he conceived that he should obtain peace by 
killing him” Theie seems to be no doubt that he 
really did suffer from these delusions. The suggestion 
that he had some fancied grievance against Sir Robert. 
Peel, and that he shot Mr. Drummond, mistaking him 
for the Prime Minister, appeal's to be without foundation. 
The case was stopped by the judge upon the medical 
evidence, especially upon the testimony of the last tv\’ 0 * 
witnesses, one of whom stated that in his opinion the 
prisoner was at the time of the act impelled by an uncon- 
trollable impulse, while the other merely stated that, 
he was undoubtedly insane at that time. Some of the 
witnesses admitted that many lunatics were awaie of 
the difference between right and wrong. Very little 
cross-e.Kamination wasdiiectcd to that point, and none as- 
to the possibility that a lunatic, while thinking that he 
was doing a light act, might bo aware that he would be 
punished for it The Solicitor-General, Sir \V. Follet,. 
when yielding to the opinion of the Bench, said, in his 
fin.il address to the jury, that the object of the Crown 
had been “to ascertain whetlierai the time the prisoner 
committed the crime, he was at that time to be regarded 
ns a lesponsible agent, or whether all control of himself 
was taken aw’ay.” Tindal, 0. J.. in charging the jufy* 

4 St. Tr. (N. S.) p. 926, said nothing about uncontrollable 
impulse. He asked them, ” Whether j-ou are satisfied 
that at the time the act w'ns committed, the prisoner 
had that competent use of his understanding, as that he 
knew that he was doing fcy the very act itself, a wicked- 
and a wrong thing. If ho was not sensible at the tim® 
he cemmitted that net, that it was a violation of the lau*. 
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of God or of man.* undoubtedly he was not responsible 
for that act, or liable to any punishment whatever 
flowing from that act.” The jury acquitted the prisoner 
on the ground of insanity. 

This trial and its result appear to have caused con- 
siderable sensation, and the House of Lords called on 
the fifteen judges to Jay down the law on the subject of 
criminal responsibility in cases of alleged lunacy, in answer 
to questions propounded to them. This course appears 
to have been taken with a view to some legislation which 
was then contemplated Fourteen of the judges united 
in their answers Maule. .T., returned separate answers, 
which did not materially differ from those of hiscolleagues. 
The questions and answers are as follows: — 

“ Ist. What is the law reepestiiis* alU^ed crims'i cemiaitt'Jd by 
persons afHicted with insane delusion in respect of one or more 
particular subjects or persons; us, for instance, where, at the time 
of the commission of Che allcsed crime, the acoitsed knew he 
was acting contrary to law, but did tho act complained of with a 
view, under the Influence of insane delusion, of redressing or 
revengini; some supposed griev.ioca or injury, or of producing 
some public beneAt ? 

'* 2ud. What are the proper questions to be submitted to the 
jury when a person alleged tobeaflllcted uith insane delusion 
respecting one or more particular subjects or i)er8oni,is charged 
with the commission of a crime (murder, for etarople), and 
insanity is set up as u defence ? 

"8rd. In what terms ought the question to bo left to the 
jury as to the prisoner’s state of uiind at the timo when the act 
was committed? 

” 4th. It a person, under an insane delusion as to the existing 
facts, commits an offence In coosovtueneo thereof, is he thereby 
excused? 

“Blh. C.m a medical inso, conversant with the disuse of 
InsanitVs who never saw the prisoner prerioas to the triaUbat 
who uas present during the whole trial and the eximiuxtloa of all 


• Ths report given in 10 Cl. &F.,p.20O, use* the words,” thit ho era? 
violating Ihe UwshoiH of QoJ and mxTi,'* whieh is something very 
different The rejxjrt in Ih* Slatt Truitt agrees in th s rejpjct with 
the very full repart in the .tDoaal Ksgister, and is no dojbt cotra-:t. 
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the defence that McNaghten had for many years suffered 
from what is known to doctors as “persecution raania.'” 
He thought that he was dogged by a gang of person 
who followed him about, and slandered him, and pre- 
vented him getting situations. After the murder he told' 
the doctor who was in charge of him, that “he imaginedi 
the person whom he shot at Charing Cross to be one of 
the crew, a part of the system that was destroying his- 
health; when he saw the person at Charing Cioss at 
whom he fired, every feeling of suffering which he had/ 
endiued for months and yeais, rose up at once in his 
mind, and he conceived that he should obtain peace by 
killing him” There seems to be no doubt that he 
really did suffer from these delusions. The suggestion 
that be had some fancied giievance against Sir Robert- 
Peel, and that he shot Mr. Drummond, mistaking him. 
foi the Prime Sfimster, appears to be without foundation. 
The case was stopped by the judge upon the medical 
evidence, especially upon the testimony of the last two* 
witnehses, one of whom stated that in his opinion the 
pnsunei was at the time of the act impelled by on uncon- 
troUablo iinpulsc, while the other merely stated that- 
he was undoubtedly insane at that time. Some of the 
witnesses admitted that many lunatics were aware of 
the difference between right and wrong. Very little 
cross-examination wasdiiected to that point, and none as- 
to the possibility that a lunatic, while thinking that he 
was doing a right act, might be aware that he would be 
punished for it The Solicitor-General, Sir W. Follet, 
ivhen yielding to the opinion of the Bench, said, in bis- 
final address to tJie jury, that the object of the Crown 
had been “to ascertain w'hether at the time the prisoner 
committed the crime, he was at that time to be legarded 
as a lesponsible agent, or whether all control of hiinseu 
was taken away.” Tindal, C. J., in charging the jury, 

4 St Tr. (N. S.j p. 926, said nothing about uncontrollable 
impulse. He asked them, “Whether you are satislied 
thai at the time the act >vas committed, the prisoner 
had that competent use of his understanding, as that he 
knew th-at he was doing by the very act itself, a wicked 
and a wrong thing. If be waa not sensible at the time 
he ccromitted that act, that it was a violation of the law 
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of Gnd or of man.* undoubtedly he was not responsible 
for that act, or liable to any punishment whatever 
flowing from that act ” The jury acquitted the prisoner 
on the ground of insanity. 

This trial and its result appear to have caused con- 
siderable sensation, and the House of Lords called on 
the fifteen judges to lay down the law on the subject of 
criminal responsibility in cases of alleged lunacy, in answer 
to questions piopounded to them This course appears 
to have been taken with a view to some legislation which 
was then contemplated Fouiteen of the judges united 
in their answers Manle. J , returned separate answers, 
which did not materially differ from those of hiscolleagues. 
The questions and answers are as follows: — 

" Ist. TVhat is the law crinjS'i jDiBojittsd by 

persons ulilicted with insane delusion in respeet of one or more 
particular subjects or persons; as, for instance, where, at the time 
of the commission of the allesed crime, the necused knew he 
was acting contrary to law. but did tbe act complained of with a 
view, under the influence of insane delusion, of redressini; or 
revenging some supposed giievance or injury, or of producing 
some public benefit 7 

“ 2iid What Are the proper questions to be submitted to the 
jury when a person alleged to be afflicted with insane delusion 
respecting one or more particular subjects or persons, is charged 
with the commission of a crime (murder, for example), and 
insanity is set up as u defence? 

“8rd. In what terms ought the question to be left to the 
jury AS to the prisoner’s state of mind at the time when the act 
was committed ? 

“4th. If a person, under an insane delusion as to the existing 
facts, commits an offence in consequence thereof, is he thereby 
excused ? 

“6th. Can a medical rosn, conversant with the disease of 
insanity, who never saw the prisoner previous to the trill, bat 
who was prAsewtdwriog Jbe wbfde trial nod tha esioiioatJoo o! a]) 


* The report given in 10 Cl. & F.. p. 200. uees tbe words, " that he 
Violating the laws both of God and man,*' »bieh js something very 
diSerent. The report in lh» Staif Tr$aU agrees In tb.s respret with 
the lery lull repjrt in the lunua! Rjgistrr, ahl is no doah*. corren 




•.§ 62.] 


judges’ answers. 


169 


To the fourth (question:'— “The answer to this question must 
of course, depend on the nature of the delusion , but makioS the 
same assumption as we <]id before, that he labours under such 
partial delusion only, and is not in other respects insane, we think 
he must be considered in the same situation as to responsibility 
as i£ the facts with respect to which the delusion exists were real. 
For example, if, under the influence of his delusion, he supposes 
another man to be in the act of attempting to take away his life, 
and he Kills that man, os hesnpposes.m self-defence, he would be 
exempt from punishment. If bis delusion was that the deceased 
has inflicted a serious injury to his character und fortune, and 
he killed him in revenge for such supposed injury, he ivould be 
liable to punishment." 


And to the last question '—“We think the medical man, under 
the ciioamatances supposed, cannot in strictness be asked his 
opinion in the terms above silted, because each of those questions 
involves the determination of the truth of the facts deposed to, 
which It IS for the jury to decide ; and the questions arc not mare 
questions upon a niatcsr of science, in which oftso such evidence 
is admissible. But where the facts are admitted or not disputed, 
and the question becomes substautinlly one of science only, it 
may bo convenient to allow the question to be put m that general 
■ form, though the same cannot bo insisted on us a matter of 
.right." 10 Cl. & Fin. 200-4 $t.Tr. N. 8. 926. 

The mode bj which these opmioas weie elicited was 
certainly anomalous, as no judicial proceeding was pend* 
iiig m refeience to the questions asked. The result, 
as Sir James Stephen points out, was that the answers 
themselves were unsatisfactory. They weie not given 
after formal argument They contained no examination 
of the previous curient of authorities and decisions. 
"What was most important, they weie not given with 
legaid to any state of facts, real or assiimed. which 
■ ' ' ’ • their rules 

r example, 

. " ' . Still the 

• opinions themselves aie of the highest possible weight, 
being given by fourteen of the most e.xperienced judges, 
alter anxious deliheiation, and no doubt after the fullest 
consideration of everything that had been written or 
decided upon the point m England. In eveiy subsequent 

• case m England these opinions have been followed as 
the most authoritative expression of the law upon the 

rsubject. “What is most important for our purposes is, 
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the » Uneases, be aaked his opinion «« to the elate of the prieonat^e 
mind at the time of the commiasion of the alleged crime, or his 

opinion whether the jirisoner was conscious, at the time of doing 

the act, that he was acting contrary* to the law, or whether he was 
labouring under and what delusion at the time? 

To the first question.—'* Assuming that your Lordships’ ifl* 
quines are confined to those persons who labour under such 
paitial delusions only, and are not io other respects insane, we 
are of opinion that, notwithstanding the party did the act com- 
plained of with a \ tew, under the utflaenoe of insane delusion, or 
redressing oi revenging some supposed grievance or injury, or o 
producing some public benefit, he is nerertbeless punishable, 
according to the 'nature of the crime committed, tf he knew, at 
the tune of eon'initting auch crime, that he was acting 
to law, bj which expression we understand jour Lordship* 
moan the law of the land " 


To the second and third question 3 :~“Tb^t the jutj , 

be told 111 all eases that every man is presumed to be sane, ana 

to possess a sufficient degree of reason to he responsible ^ , 

cumes, until the contrary be pioted to , i,,, 

that, to establish a defence on the ground of insanity, U rojj 
clearlj pioved that, at the time of the committing of the a _ 
party accused w»s Ubounng under such a defect of roason, 
disease of the nund, as not to know the nature and quality o 
act he WHS doing, or. if he did know it, that he did not ho®' 
was doing what was wiong. The mode of putting the P 
of the question to the }ui> on these occasions h.is generally * 
whether the aciused. at the time ^of doing the act, kne\ 
difference between right and wrong, which mode, though , 

if filer, leading to any mistake with the **ct as 

conccMfi, NO iccuratc when put Rencrally, and in theabstra , 
w hen put to the party s knowledge of right and wrong, m 
to the \ery act with which he is charged. If the question 
to be put us to the know ledge of the accused, solely and . 

wiih reloreitco to the Jaw of the land, it might tend to con ® 

thejurj.bi inducing them to helieic that an actual "®®"' ® 
of ihf l.iw of the land was essential in order to ieiu 
coiMictiou, whereas (be law is administered upon the 
th.it t\cr\one must be taken eondusHely to know it, wi 

proof thit ho does know it If tbo accused was conscious 

the net was one which be ought not to do, and if that , . 

the same tune contrary to the law of the land, he is punis -s » 
ond the iisuil course, therefore, has been to leaio the question 
the jury, whether the party accu««?d had a sufficient 
re.ison to know that ho was doing an act that was wwng, 
this course, we think, is comet, accompanied wi(h such ° 

1 1 oils and explanations as the circumstance of each particular 
iniij require.’* 
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To the fourth question —“The answer to this question must 
of course, depend on the nature of the delusion ; but tsaking the 
same assumption as we did before, that he labours under such 
partial delusion only, and is not in other respects insane, we think 
he must be considered >n the same situation as to responsibility 
ns if the facts nith respect to which the delusion exists were real. 


has indicted a serious injury to his character and fortune, and 
he killed him m revenge for such supposed injury, he would be 
liable to punishment.” 

And to the last question — *‘ We think the medical man, under 
the ciicuuistanoes supposed, cannot m strictness be asked his 
opinion in the terms above stated, because each of those questions 
involves the detorramaiion of the truth of the facts deposed to, 
which it is for the jury to decide ; and the questions are not mere 
questions upon a matter of science, in which case such evidence 
IS admissible, hut where the facts are admitted or not disputed) 
and the question becomes substantially one of science only, it 
may be convenient to allow the question to bo pul In that general 
.form, though the same cannot bo insisted on ns a matter of 
.right.” 10 Cl. & Fin. 200*4 St.Tr. N. S. 926. 

The mode by ^hicb these opiuiuns weie elicited was 
cei;taiDly anomalous, as no judicial proceeding was peud* 
ing in lefeionce to the questions asked. The result, 
as Su James Stephen points out, was that the answers 
themselves were unsatisfactory. They wete not given 
- after formal argument. They contained no e.xammation 
of the previous cuiicnt of authorities and decisions. 
What wub most important, they were not given with 
regard to any state of facts, real or assumed, which 
would have enabled the judges to point out how their rules 
would apply to such concrete instances as, for example, 
those of Mc}\nghicn himself or of Iladfirld. Still the 
opinions themselves aie of the highest possible weight, 
being given by fourteen of the most experienced j'udges, 
after anxious deliberation, and no doubt after the fullest 
consideration of everything that had been uritten or 

• decided upon the point in England. In every subsequent 

• case in England these opinions have been followed as 
the most authoritative expression of the law upon the 

jsubj'ect. AVhat is roost important for our purposis is, 
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that they were apparently adopted the Legislature of 
India. Act IV. of 1849, S. 1, provides that — 

“ No person can be acQmUed for uasonndaiss ot rolnd, unless 
it can be proved that, by reason of uosoundaess of niiad, not 
wilfully caused by bixcself, he was nnconscious and incapable of 
knowing, ID doing the act, that he was doing an act forbidden by 
the law of the land " 

The Code substantially follows the same rule. It lays 
down two testa ot cnmmal lesponsibility : Fnst, did the. 
offender know the nature of the act ? Second, did he 
know that it was either wrong or contrary to law ? 27 C. 

368, 10 C. W. N. 725=3 Cr. L. J. 469 ; 4 Bur. I- T. 
267=13 Cr. L. J. 49=13 Ind. Cas. 385. 

63. Uncontrollable impulse, whether a justifica* 
lion for Crime. — Sir James Stephen is of opinion. 
Crim L , IT^,) that these tests are not exhaustive, and 
that theie is a third giouod of exemption, m., " that a 
person should not be liable to be punished for any act 
done when he is deprived by disease of the power of 
contiolliQg hia conduct, unless the absence of the power 
of control has been caused by Ins own default." He 
thinks that it is not certain that this view is opposed to 
English law, but that, if it is, the Jaw ooght to be altered. 

On the first point, with the most unqualified respect 
foe his opinion, one cannot agree with him ; the judges m 
then opinions certainly did not negative this ground, 
of exemptions m tenns, hut in their answers to the 
second and thud questions, which applied to all cases of 
alleged insanity, and not merely to ca<;e5 of insane - 
delusions, they practically excluded any such defence. 
In McSaghtfn's case the medical witnesses had expressly 
asseited tJiat he was not capable of exercising any 
contriil over acts which had connection with his delusion, 
and tlie judges must have had this evidence present to- 
their minds when they were consulted on the law. On the ' 
trial of Orford for shooting at thcQuecn, 9 C. &P.,52S. 
Lord Denman, C. J., did. no doubt, say, “If some con- 
trolling disease was in truth the acting power within 
him, which he could not resist, then he will not be 
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responsible . ” but the doctrine of uncontrollable iinpulse- 
has been rejected in the most unqualified manner by 
Rolfe, B , m 7? V. Stokes, 3 C. & K. 183, by Parke, 
B.. in R. V Barton, 3 Cox, C. C 275, and by Wight- 
man, J , m .R v Burton, 3 F & F 772. In 1878, 
when an attempt was being made to codify the criminal 
law of England, Sir James Stephen drafted a Code, in 
which he introduced this ground of exemption for which 
he contended. That draft was referred to a Com- 
mission consisting of Ijoid Blackbnrn, Lush, J., Barre 
J. (of the Irish Bench), and Sir James Stephen They 
framed a new Code in 1879, s. 22 of which provided . — 

“ Thiit to establish a defence on the ground of infinity, it must 
be proved that the offender was, at the time when he com- 
mitted the act. labouring under natural imbecility or disease, 
affecting the mnd to such an extent as to be incapable of appre- 
ciating the nature and quality of the act, or that the act was 
wrong." In their report they lefer to the draft of 1S78 as 
recognizing *' as an excuse the existence of an impulse to commit 
a crime, so violent that the offender would not bo prevented from 

* ■ ■ ' pscmittei 

a this thsy 
sa such a 
, f revengs, 

hatred, or ungovernable passion, appears to us on the whole not 
to be practicable or safe, and wo are unable to suggest one which 
would satisfy those requisites, and obviate the risk of jury being 
misled by considerations of so raetaphysisa) a character," 

It IS certainly conceivable that theie might be a stat& 
of mental disease, which would deprive the sufferer of all 
capacity to resist n particular impulse, while it left him 
the perception of the nature and consequences of the act 
to which he was impelled. The insuperable difficulty 
in the way of giving lega* effect to such a defence would 
be. that it would be impossible to establish it. \Ve can 
tell that a man lias not resisted an impulse, but how can 
we tell that he could not have lesisted it, or why he could 
not? It is a matter of everyday experience that persons 
who are subj'ect to no mental disease yield to apparently 
uncontrcllablefits of passion, and commit crimes for which 
they aio hung It may be that they could not control 
their passion, but we hang them all the more on that 
account, 23 C. 694 at p 609; 28 C. 613, at 618; 17 
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C.P-L.R. 113=1 Cr. L. J. 854. If a man who is mentally 
diseased acts in a siradar way, how are we to know that 
his want of control is due io his mental disease, or that 
his mental disease did more than-eupply him with a 
motive for his act, while not depriving him of the power 
to refiam from it, if he had chosen ? Even in a lunatic 
asylum some sort of discipline is maintained by pains 
and discomforts indicted upon the patients, and they 
learn to exeicise some sell-iestramt in Older to avoid the 
inlliction, 2 Steph. Cnni. L., 282. If a case arose in 
which it appeai-ed to be made out that mental disease 
had absolutely destroyed the capacity to govern the will, 
the case would ptobably fall under one or other of the 
two grounds ot exemption stated in the Penal Code. 
If it did not, the conflict between Jaw and mercy would 
have to he solved by the dispensing poiver of the Ex- 
ecutive, not by the exempting power of the judge.^ Kes 
the remarks ot Sir James Stephen on the medical evidence 
in Dove's case, 3 Steph. Grim. L., pp 429-‘^St . _ 
might only affect the question of the quantum of punish- 
ment. Ralanlal 229 6:279; 10 B. 512, 12 M. 459= 
Weir I, 42; 23 C., 604; 28 C. 6l3; 1909 P. L. R. 94= 
6 M.L. T. 101=11 Cr. L. J. 105=4 Ind. Cas.SSS. 

64. Analysis of the mental stale which alone 
would exempt from liability on the ground of 
insanity. — The Penal Code contemplates, asgrounilsof 
exemption !ioin criminal lesponsibiJiti', two completely 
diffeicnt mental condirions arising iiom unsouiidness of 
mind, lu , an incapjcity (1) lo know the natuie of tho 
act; (2) to knou that he is doing what is either wrong 
or contiary ti> lau Of these, the fiist seems to refer to 
the offeiulei ’•> consciousness of the beating of bis act on 
those ubo are allfclcd by it; the second, on bis con- 
scioii.eness of ils iclation lo liinisclf. Eacbspecies of con- 
sciousness IS oidinarily present to tbe mind of .a nonnally 
sane person Eillier, or both, or neilbcr, may be absent 
from the mind of one who is mentally diseased. 'I'h® 
absence of both, or either, relieves the oHcnder frt'in 
liabilit}' to punisbiuenl. 

The question of criminal insanity practically only arises 
in cases of homicide. In oDicr cases, a successful pica 
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of insanity would entail upon the piisoner a penalty 
worse than that lesnlting from conviction Even in 
England, where kUptomama is sometimes set up on be- 
half of respectable thieves, it is rather addressed to the 
elemency of the judge than to the verdict of the jury. 
The ensuing remarks will refer exclusively to cases of 
homicide 

First — The words “ incapable of knowing the nature 
of the act” may refer to two different states of mmd, 
which are distinguished in the answers of the j’lidges, 
and in tne English Draft Code of 1879, by the words 
nature and quahtij A man is properly said to be ignorant 
of the nature of his act, when he is ignorant of the pro* 
perties and operation ol the external agencies which he 
bungs into play As if, for instance, an idiot should fire 
a gun at a person, looking upon it as a harmless Orework. 
He 13 Ignorant of the quality of bis act if he knows the 
result which will follow, but is incapable of appreciating 
the elementary principles which make up the heinous 
and shocking nature of that result; as if, for instance, an 
idiot was unable to perceive the difference between 
shooting a man and shooting an ape. Both of these 
states of mind arc no doubt intended by the authors of 
the Penal Code to be included under the words they 
have used. 

This ground of exemption will hardly ever be found to 
exist, except in the case of idiots, or of lunatics wliose 
insanity is so complete as to sweep away substantially all 
the reasoning power which distinguishes a min from 
a beast. But it seems to me most important to point 
out, that a person in this condition might have that con- 
sciousness, which is equ.illy possessed by the lower 
animals, that the act which he intended to do was wrong 
in the sense of being forbidden, and one for which he 
might be punished. This, however, would not render 
him liable under the words of the second clause, if he 
was incapable of knowing the nature of the act which he 
really did, and for which alone he could be indicted. 
A good illustration is to be found in the case, mentioned 
by Sir James Stephen, of the idiot who cut off the head. 
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C.P.L.R, 113=1 Cr, L. J. 854. If a man who is mentally 
diseased acts in a similar way, how are we to know that 
his want of control is due to his mental disease, or that 
his mental disease did mote than * supply him with a 
motive for his act, while not depriving him of the power 
to reftam from it, if he had chosen ? Even in a lunatic 
asylum some sort of discipline is maintained by pains 
and discomforts inflicted upon the patients, and they 
learn to exeicise some self-restraint in order to avoid the 
infliction, 8 Slcph, Crini. L., 181. If a case arose m 
which It appealed to he made out that mental disease 
had absolutclj’ destro 3 -ed the capacity to govern the will, 
the case would piobahlyfall under one or other of the 
two grounds ot exemption stated in the Penal Code. 
If It did not, the conflict between Jaw and mercy would 
have to he solved by the dispensing power of the Ex- 
ecutive, not by the exempting power of the judge. See 
the lemarksof Sir James Stephen on the medicalevidence 
in Dove's case, 8 Steph Crivi. L., pp. 429 — 43?.^ It 
might only affect the question of the quantum of punish- 
ment. Ratanlal 229 & 270; 10 B. 512, 12 M. 459* 
Weir 1 , 42 ; 23 C., 604 ; 28 C. 613 ; 1900 P. L. R. 94* 
6M.L.T.101 = n Cr. L. J. 105=4 Ind. Cas.985. 

64. Analysis cf the mental slate which alone 
would exempt from liability on the ground of 
insanity.' — The Penal Code contemplates, asgioundsoi 
exemption fioin criminal losponsibility, two coinpleloly 
dilTeient mental conditions arising from unsouudness of 
mind, tir , an incapacity. (1) to know the natuie of the 
act. (2) to know that he is doing wliat is either wrong 
or contiary cc hiu Of these, the fust seems to refer to 
the olTendci s consciousness of the bearing of his act on 
those nho are affected by it; the second, on ins con- 
sciousness of Us 1 elation to himself. Each species of con- 
Bciou5ne‘.s is ordinarilj- present to the mind of a nonnally 
sane person Either, or both, or neither, may be absent 
from the mind of one who is jnentallj' diseased. The 
aksence o| both, or either, relieves the ofiender from 
liability to pnnishiuonl. 

The <]uestion of criminal insanity practicallyonl}' arises 
in cases of liomicidc. In other cases, a successful 
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was the head of a gang of rebels If this was an insane 
delusion, he would have been entitled to acquittal on the 
ground of insanity So a pereon who kills another 
under the belief orj.sing from an insane delusion, that 
the person had committed adultery with the prisoner's 
wife, would be entitled to have his otfence reduced 
under s 300, exception 1, as having been committed 
under grave piovocation 28 C., 613;RatanLal 229. 
If there was nothing in McNagkten's case except his 
delusion, it ceitainly did not justify his acquittal. Shoot- 
ing Mr Diummond, even if it had been true that he 
was one of a set of people who had been persecuting 
him, was rank minder The mere existence of an 
insane delusion only entitles a man to be treated as if 
the facts really weie such as he supposed them to be. 

It IS common to speak of persons subject to insane 
'delusions as being in other respects sane, and the term 
vionomama is founded on the assumption that the mania 
IB confined to a single point Medical science, however, 
has established that such a conception is incorrect. 
Insane delusions, as distinguished from delusions arising 
from a disordered state of the senses, spring from a 
diseased state of the brain. The delusion is the outward 
and visible sign of the disease, but the disease itself 
must have preceded the delusion, and continues silently 
to vitiate the mind, sapping the reason, warping the 
intelligence, and perverting the emotions. The disease 
may break out at any moment in a fresh direction, and 
nithnew symptoms. 3 Sttph. Grim. L, citing Gn'e- 
Singer, 307, S2S , 1 Taylor, Med, Jur., Vol. I (Cth Ed.) 
pp 81G-817. As to the effect upon the mind of partial 
paralysis, see L. R. 22 I. A.. 171=23 C. 1. A man who 
imagines himself a teapot, may, apparently, be the victim 
of a perfectly harmless fancy. But it is obvious that 
such a notion cannot continue, unless his powers of 
■observation, comparison, and inference are completely 
undermined. Where the existence of insane delusions 
is established, and especially where it is shown that the\ 
led to the offence, the facts are very valuable, as evidenc- 
ing the prisoner's state of mind at the time of the 
'Offence. It must not, however, be assumed that he did. 
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of a man whom he found sleeping, because, as he e.^- 
plained, it would be such fun to watch him looking about 
for his head when he aivoke. It is probable that the 
idiot was quite aware that the man was entitled to the 
possession of his head, and expected that, if he was dc> 
tected, he would be well cudfed by the man, and very 
probably taken up by tbe police. It is quite ceitain he 
had no idea that his fun would be lost, because the man 
would nevei awake. 

fiecond. — The next ground of exemption is the most im* 
poitant, as it is generally the test in the very numerous 
cases, whei'e mental disease has only partially e.vtin* 
guished reason. One familiar instance of such partial 
e.xtinction is the case of delusions, which, apparently, 
leave the mind unaltered outside the special ideas which 
they afiect. The questions put by the House of Lords 
to the judges seem to have been specially addressed to 
this foim of insanity. Their answers are perfectly clear, 
and are embodied m the following clause of the Draft 
Code of 1879, which puts the law in the most satisfactory 
manner 

“ A person laboming under specific delusions, but in other tes* 
pects s.ine, shAll not be Ac<iuilted on the ground of iDsaDity, onlcss 
the delusions caused him to believe in the existence of some state 
of things winch, if it existed, would lu'itify or excuso his act- 
Provided that insuiiity before or after the time he committ^ the 
net, and insane delusions, though onlj' partial, may be evidence 
that ihe ofTeoder was, at the time when he committed the act, m 
such a condition of mind as to entitle him to be acquitted on the 
ground of lusanitj ' 

In R V. TonnUu, 3 F. & F., 839, Maitin, B., 
as an instance of a delusion, the case of a man who 
fancied himscif to be a king dispensing justice to his 
subject'! “ If such a man were to kill another under 
the supposition that he w.as exercising his prerogative as 
a king, and that ho was called upon to execute the other 
05 a criminal, he would not be responsible.” In a case 
which occurred in the Madras Presidenc}’, on official 
travelling by night in a district which had been disturbed, 
shot a moonsiff who came to greet liira when he uas 
changing his bearers, under the belief that the mooniij 
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was the head of a gang of rebels If this was an insane 
delusion, he would have been entitled to acquittal on the 
ground of insanity So a person who kills another 
under the belief arising fiom an insane delusion, that 
the person had committed adultery with the prisoner’s 
wife, would be entitled to have his otfence reduced 
under s 300, exception 1, as having been committed 
under grave piovocation 28 C, 613;RatanLal 229. 
If there was nothing in McNaghten's case except his 
delusion, it certainly did not justify his acquittal. Shoot- 
ing Mr Diummond, even if it had been true that he 
was one of a set of people who had been persecuting 
him, was lank murder The mere existence of an 
insane delusion only entitles a man to be treated as if 
the facts leally weie such as he supposed them to be 

It IS common to speak of persons subject to insane 
delusions as being m other respects sane, and the term 
vionomama is founded on the assumption that the mania 
is confined to a single point. Medical science, however, 
has established that such a conception is incorrect. 
Insane delusions, as distinguished from delusions arising 
from a disordered state of the senses, spring from a 
diseased state of the brain. The delusion is the outward 
and visible sign of the disease , but the disease itself 
must have preceded the delusion, and continues silently 
to vitiate the mind, sapping the leason, warping the 
intelligence, and perverting the emotions. The disease 
may bicak out at any moment in a fresh direction, and 
uithnew symptoms. 2 Steph Gtim. L., citing Grie~ 
singer, 307, 328; 1 Taylor, Sled, Jur., Yol. I (6th Ed.) 
pp. 816-817. As to the effect upon the mind of partial 
paralysis, sec L R. 22 I. A., 171=23 C. 1. A man who 
imagines himself a teapot, may, apparently, be the victim 
of a perfectly harmless fancy. But it is obvious that 
such a notion c.annot continue, unless his powers of 
observation, comparison, and inference are completely 
undonnined. "Wliere the existence of insane delusions 
is established, and especially where it is shown that they 
led to the offence, the facts arc very valuable, as evidenc- 
ing the prisoner’s state of mind at the time of the 
offence. It must not, however, be assumed that he did. 
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of a man whom he found sleeping, because, as he ex- 
plained, it would be such fun to watch him lookingabont 
for his head Rhen he awoke. It is probable that the 
idiot was quite aware that the man was entitled to the 
possession of his head, and expected that, if he was de- 
tected, lie would be well cuffed by the naan, and very 
probably taken up by the police. It is quite certain he 
bad no idea that his fun would be lost, because the man 
would nevei awake. 

Second — The next ground of exemption is the most iin- 
poitant, as it is generally the test in the very numerous 
cases, where mental disease has only partially extin- 
guished reason One familiar instance of such partial 
e\tinction is the case of delusions, which, apparently, 
leave the mind unaltered outside the special ideas which 
they affect. The questions put by the House of Lords 
to the judges seem to have been specially addressed to 
this foiin of insanity. Their answers are perfectly clear, 
and are embodied in the folloivmg clause of the Draft 
Code of 1870, which puts the law in the most satisfactory 
manner 

“A person JaLouune' under 8i»ccific delusions, Lut in other res* 
pects sane, shiill not be ac()uilted on the ground of insanity, uoie*s 
the delusions caused futu to believe m the existence of sorae sttle 
of thinjjs which, if it existed, nould justify or excuse his uft. 
Pro' ided that insanity before oi alter the time he committed the 
act. and insane delusions, though only partial, may be cu’Jence 
that the oilcn Jer was, nt the time when he committed the act, m 
such a condition ol mind as to entitle him to be acquitted on the 
ground of insanitj ' 

In I{ V. Tou-nhij. 3 F. & F., 839. Martin, B., r«t, 
as nn instance of a delusion, the case of a man wdi‘> 
fancied himself to he a king dispensing j'ustico to h'S 
subjects “ 1/ such a man were to kill another under 
the supposition that he was exercising his prerogative as 
a king, and that he was called upon to execute the other 
as a criininal, he would not be responsible.” In a case 
which occurred in the Madras Presidency, an 
travelling by niglit in a district which had been dislurbcdi 
shot a who came to greet him wlicn he was 

changing his bearers, under the belief Ibat the 
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was the head of a gang of rebels If this was an insane 
delusion, he would have been entitled to acquittal on the 
ground of insanity So a person who kills another 
under the belief arising fiom an insane delusion, that 
the person had committed adultery with the prisoner’s 
wife, would be entitled to have his offence reduced 
under s 300, exception 1, as liaving been committed 
under giave piovocation 28 C., 6l3;RatanLal 229. 
If there was nothing m HcNaghten’s case except his 
delusion, it ceitainly did not justify his acquittal. Shoot- 
ing Mr Diummond, even if it had been true that he 
was one of a set of people who had been persecuting 
him, was rank muidei The mere existence of an 
insane delusion only entitles a man to be treated as if 
the facts really weie such as he supposed them to be. 

It 13 common to speak of persons subject to insane 
delusions as being m other lespects sane, and the term 
18 founded on *’ • 

18 confined to a single pom 
has established that sue 

Insane delusions, as distinguished from delusions arising 
from a disordered state of the senses, spring fiom a 
diseased state of the biain. The delusion is the outwaid 
and visible sign of the disease ; but the disease itself 
must have preceded the delusion, and continues silently 
to vitiate the mind, sapping the leason, warping the 
intelligence, and perverting the emotions. The disease 
may break out at any moment in a fresh direction, and 
with new symptoms. 2 Sleph. Crim. L., citing Grie~ 
shiger,SOT, 32S ; 1 Taylor, Med. Jnr., Vol. I (Cth Ed.) 
pp. 81G-817. As to the effect upon the mind of partial 
paralysis, see L. R. 22 I. A., ITl— 23 C. 1. A man who 
imagines himself a teapot, may, apparently, be the victim 
of a perfectly harmless fancy. But it is obvious that 
such a notion cannot continue, unless his powers of 
observation, comparison, and inference are completelv 
undermined. Whore Uie existence of insane delusions 
is established, and especially where it is shown that thev 
led to the offence, the facts arc very valuable, as evidenc^ 
ing the prisoner’s state of mind at the time of the 
'oflenco. It must not, however, be assumed that he did 
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of a man whom he found sleeping, because, as be ex- 
plained, ifc would be such fun to watch him looking about 
for his head when he awoke. It is probable that the 
idiot was quite aware that the man was entitled to the 
possession of his head, and expected that, if he was de- 
tected, iie would be well cuffed by the man, and very 
probably taken up by the police. It is quite ceitain he 
bad no idea that his fun would be lost, because the raaa 
would nevei awake 

Second — The next ground of exemption is the most im- 
poitant, as it is geneially the test in the very numerous 
cases, where mental disease has only partially extin- 
guished reason. One familiar instance of such partia. 
extinction is the case of delusions, which, apparently, 
leave the mind unaleeied outside the special ideas which 
they affect The questions put by the House of Lords 
to the judges seem to have been specially addressed to 
this foiiri of insanity. Their answers are perfectly clear, 
and are embodied in the following clause of the 
Code of 1870, which puts the law in the most satisfactory 
manner 

“ A person hibouiing under specific delusions, but In other res- 
pects s.ano, shall not be nc<iaitted on the pround of insanity, 
the delusions caused bttu to believe In the existence of some sUto 
of thinRs nhich, if it existed, would justify or excuse his i*®*- 
Pro\ icled that insiiijity before oi after the time he committ^ the 
act. uud ins.ine delusions, though only partial, may be ciideuf'^ 
that the offender was, ot the time when he committed the act, i® 
such a condition of mind as to entitle him to be acquitted on the 
ground of msanily ' 

In It V Tou nUu, 3 F. & F.. 839, Martin, B , r“‘’ 
as an instance of a delusion, the case of a man who 
fancied himself to be a king dispensing justice to ms 
subjects " If such a man were to kill another under 
the supposition that he xvas e.xercising his prerogative ns 
a king, and that he was called upon to c.xocutc the other 
as a criminal, he would not be responsible.” In a 
which occurred jn the Madras Presidency, an 
travelling by night in a district which had been disturbed, 
shot a rrioonsijf W'ho came to greet him when he 
changing his bearers, under the belief that the 
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coinmissiuneil by the Almighty to save mankind by the 
saciifice ol himscli As he did not wish to commit 
suiculc, lie hit upon the plan of doing some act for 
which he v,o«ld he hung On the moinmg of the 
ollente he tred to kill his infant child, but was pie- 
veiited He then went to the Uiury Lane Theatie, 
winch uas to he attended bj the Koyal Family, having 
concealed upon Ins peison a hoise pistol, loaded with 
slugs As soon as the King tnteied his box, Hadfield 
stood up and filed at him It is stated that a slug only 
missed him by about a >ard He was seized, and when 
the Luke uf Voik came in, he at once iecogni7od him, 
showed Ins wounds, told how he had received them, and 
foi a tune talked in a pcifccll) sensible manner. He 
then ii'iiip'-t'd into lucohcience. talked of his Divine 
commissKin and approaching inaityidoin, and otherwise 
sank back into lunacy. Hadfield was acquitted on tho 
ground ot insaiutv What makes tlic case so stiong is, 
that he was not acquitted by the jury under the in- 
fluence of Eislvinc's eloquence, but that Lord Kenyon, 
C.J., who piesidcd at the tiial, assisted by thico verj 
able judges, Giose, Lawrence, and Lo Blanc, stopped 
the case w hen Krskiue had still twenty witnesses lo call. 
Ho said “ ilr. Attoiney-Gcneral, can you call any 
witnesses to contiadict those facts'^ With regard to the 
law’ as it has been laid down, tlicie can be no doubt upon 
eaith. To be suie if a man is in a deranged state of 
mind at the tune he coniiiiit'? (he act charged as ci iininal, 
he 1 *. not aiiswciable The iiiatoiial ijiiestion is, whether 
at the vciy tunc when the act was committed the nun’s 
mind was sane’’ I confess th.at the facts pro\cd con- 
vince my mind that at the tiiue lie committed tho sup- 
posed olleiicc(atid li.idhe then known what he was doing, 
a most hoi rid olTeiicc it was), he w.is m a \ery derangcil 
state." The Attmney-Gcneral (Mitfoid, afterwards Lord 
itedesdale) admitted that he could not support the pro- 
secution, and Loid Kenyon then said : "Geutlemen of 
the jury, the Attoiney -General’s opinion coinciding with 
mine, 1 believe it is necc'sarj- for me to submit to you, 
whether you will not find tlr«t the prisoner at t’ ' . 
he committed the act was not under the ^ " of 
reason?” The j'urv accordingly returned a of 

” Kot guilty.” 27 St. Tr., 1353. 
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or could have contemplated the surrouading facts a'itb 
the same unclouded mind as an ordinarily sane pev<;on. 

This consideiation is most important when we are 
arriving at an opinion whether the prisoner did the act, 
knowing or not knowing the matters on which his res- 
ponsibility depends. In 1$. v. Layton, 4 Cox, C. C. 
149; Roife, B., said ** Perhaps it would be going too- 
far to say that a party was responsible in every case, 
where he had a glimmering knowledge of what was 
nght and wrong ” When wc talk of a man knowing 
that murder is wrong and contrary to law*, we mean 
that the knowledge forms an essential part of the stock 
of principles which govern every moment of his life. 
That whenever he is tempted to commit a murder, 
his mind must necessarily at the same time contemplate 
the fact, that if he does commit it. he w'ill probably be 
hung, and m any case his life will become a burthen to 
him, fiom the constant chance of his being found out. 
There is no ordinary murderer of whom this, at least, 
may not be stated with certainty. But can it be said 
of all lunatics ? Of many, no doubt, it can, but certainly 
not of all. When we say of a lunatic that “his mind 
IS unhinged,” we use a phrase which seems to me to- 
embody a very important truth. His mind is still there, 
but it is dislocated. The facts which make up his 
knowledge are still there, but they have ceased to be m 
connection with, or to bear upon, each other. They 
have passed from being principles of conduct to being 
barren pieces of information — such as the statement 
that wc may each drop dow’n dead at any moment-^ 
%\hich everyone believes, and by which no one i3 
influenced 

The case R. v. HadfieJd, (27 St. Tr., 1281 3 Step}^ 

Crm. L. 159) seems to me to be only explicable in 
this view Hadfieldwasa sergeant of dragoons, who 
had received the most frightful wounds in his brain 
while defending in battle the life of his Corarnandcr-in- 
Chicf, the Duke of York. His body was cured, but he 
became an outrageous lunatic. His latest delusion was 
that the world was coming to on end, ond that he was- 
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commiS'siuHeil by the Almighty to save mankind by the 
sacrifice ol hinisell As he did not wish to commit 
suicide, he hit upon the plan of doing some act for 
which he Mould be hung On the moinmg of the 
offence he tr.ed to kill his infant child, but was pre- 
vented He then Mont to the l)iuiy Lane Theatre, 
which Mas to he attended by the Koyal Family, having 
concealed upon his person a hoise pistol, loaded with 
slugs As soon as the King eiitcicd his box, Hadfield 
stood up and fired at bim It is stated that a slug only 
missed hnii by about a jaid. He was seized, and when 
the Duke (if Yolk came in, he at once recognized him, 
shoMed Ills Mtiunds, told how he had received them, and 
for a tune talked in a porlectly sensible manner. He 
then ulup'cd into incohoiencc. talked of his Divine 
commission and appioaching martyrdom, and otliorwi'e 
sank back into lunacy Hadfield was acquitted on the 
ground ot mssamty What makes the case so stiong is, 
that ho was not acquitted by the juiy under the in- 
fluence of Ei'-kme’s eloquence, but that Lord Kenjon, 
C J , who presided at the Inal, assisted by thicc \ev} 
able judges, Giose, Lawiencc, and Le Blanc, stopped 
the case Mheii Kiskine had still twenty witnesses to call. 
He said “ IZr Attorney-General, can you call any 
^Yltncsscs to contiadict tlicsc facts’^ With regard to the 
law as it has been laid down, there can be no doubt upon 
earth To he sure if a man is in a deranged state of 
mind at the time he commits the act charged as ciimin.al, 
he IS not ansMCiahle. The inaledul question is, m hclher 
at the veiy time Mhen the act was comumted the man’s 
mind was sane '* I confess that the facts proved con- 
vince luy mind that at the time lie committed the sup- 
posed offence (and h.id he then known what he was doing. 
a most houid olTeiice it was), he was m a \oiy deninged 
state.” The Attuiney-GcncraUJIitfoid, afterwards Lord 
Itedesdalo) admitted that lie could not support the pro- 
secution, and Loid Konjon then said : “Gentlemen of 
the jury, the Attoiney-Gcnerars opinion coinciding with 
mine, I holicve it is m'ces«ary for mo to submit to you, 
whether \ou will not find that the prisoner at the time 
lie committed the act was not under the guidance of 
reason?" The jury accordingly returned a verdict of 
“ Not guilty.” 27 St. Tr.. 1353. 

12 
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Sii- James Stephen lemacks upon this trial: "In this c»sj 
lladfield cleaily knew the nature of hw act, rt:., (hit hj >vas 
him{;alQ\ded horse pistol at Qeorc'e HI. fie also knc»v the 
Ihe act, v>’ , that iv was what the calls high tre vson. 
lie also knew that it was wtong (m the sense of hiing forUldden 
h> la\.h for the \er> ob]ecl for which he did it was that he micht 
be put to death, that so the woittl might h? saved I and i'is 
reluctan».c tc commit siuckIc showed that he had ».ome loorai 
sentiments. It would seem, ihctcforc. thti,, if the answer g»'>’n 
by the judges is not oiih tiiic as far as it goes, but is all compielsi 
so that no (luestton can pioj>ci]> be left to Iho jury us to the elfectj 
of madness upon lesiionsibilit^. other than those which it stales, 
Haddeld ought to ha\ e been conucted " • Cmn. L , / V>. 


I tliink that Hadliiihl had no veal idea of the quality of 
hi*? act He thought that lie ivas taking the rir 4 and 
inihapensablc step towards circcting the salvation of Ihu 
world, and that, even if he hit the King, wliich he pro- 
bably did not intend, he would still be confening on 
hnu a hencht mtinitety tiansccndmg the possible harm 
he might mtlict His frame of luind was rather that of 
a fiiciiian, who teai-s down a biiihlmg to check the pm- 
giessufa contlagration If tins is so, tlien his case 
cMinc withm the cxprcs'i woids of the answoi to the 
second .111(1 third que!>tions, because the fact that ho 
knew he was doing wiong only hecoaios matena) ac- 
cording to tliiit answer, jf lie did know the nature and 
quality of his .act Nor do I think that his case c-ame at 
u!l witliiu tiie uusWf r to the fiist question. That answer 
was cNpicssly limited in its application "to those pcisons 
v\ ho labour undfi such partial delusions rinly, and arc 
not in iithfi ri'spcct.s ins.iJie.'’ The unahsis of madness 
wiili which Sir .fames Stephiui follows np the icmarks 
just qU"tcd, g Httph CrtM. /<„ pp, mo — 16G, seem? 
t') pi.'vi cnnclusivcly that Ilailfield’s delusions. bO 
p(iiM-.(to.t aad Yiohmt as they vveie, delusions which 
\vcr«' capahlf of converting an affectionate father and a 
lov.il soldier into a imirderer of liis child and his KinS 5 
I'stahlished tJiat liis mind was in other icspecls com* 
jdctclv and utterly insane, and that any ‘'glimmering 
knowledge" lie may have had of the nature and c'm- 
soijucnccs of his act, was ahsohUely incapable o! inlbwnc- 
ing. guiding, or controlling his conduct. 
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It may he mater'al to remax-k that so high an anthoiity 
as Lotcl Campbell, wiitmg m 18}7, long aftei McNarih- 
ten's case, s.xys of Hadticld’s tnal (Lives of the Chief 
JusIkc-- >u , (iO)- “ On this occasion Lox’cl Kenyon conduc- 
ted Inmselt with gieat piopriety, laving down tlio sound 
rulewliii-h uiiglu to pievail whei-e the defence to a 
ciiinmal rluiige is insanity, and applying that nile xvith 
pi-ninptness and piecision to the Ucts before him ” 

It seems that the aixthois of the Penal Code, have 
tried to emhodj in s ftl the substance of the answer of 
the judges m M( S(i(jhteii’x case, that those answers 
attempted to define the iiiinimuin of sanity winch is 
neccssaiy for ciimmal lespoiisibihty xvhere the odendev 
is mcntallv diseased, but that they assume the evistencc 
of some maigin of sanity, and have no application to 
the easy of u peison xvho is so completely insane at the 
time ot the act as t(> he no longer a lational being. 
Such a coiupleli* absence of sanity was found to exist 
m liadfieUl's cave bv Lord Kenvon. and in 'McKaghfen's 
case l)v the Jill V, and fully explained tlie result airived 
at in each instance 10 B.. 512; 12 Mm 459 ; 22 C.* 
817 ; 23 Cm 6o 4. A man who by reason of mental 
disease IS piexentcd from controlling his own conduct 
or :v man who is dopiived, by mental disease, of the 
power of passing a rational judgment on the moral 
eharactoi of the act he meant to do, is entitled to the 
benefit of this soctioo 1887 P.R., Cr- 42 ; 7 W.R., Cr. 
42; 24 W.R., Cr, 5 ; 1909 P. W. R., Cr. 16 ; 10 C. VV. 
N. 725=3 Cr. L.J., 469; 34 C. 636=6 Cr. L, J. 233. But 
sec 7 W.R., Cr,. 64 whcic the religious Jiallucinition 
do not incapacitate the accused from Icnowing the nature 
of his act. 

65. Proof of Insanity. — Where insanity is alleged 
on behalf of a prisoner, the burthen of proving such a 
degree ol insanity as exempts him from punishment 
lies on the piisoncr. JmUan Eridence Act 1 of ISi'J! 
S. lOr,. 22 C; 817; 20 W. R., (Cr.) 70=13 B. L. R., 
App. 20; Rfttanlal 818 & 172 ; 1901 A W. N., 132 • 
1905 A. W. N . 2 ; 17 C. P. L. R., 113=1 Cr. L.J , 854. 
But mental der.xngeinenls a year previous to the act 
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combined nitli pecubai* cucumstancas weie held sulii- 
cient to bhift the burden m 2 W. R., Cr. 33. “A 
mere doubt as to his sanity is not sulVicient, Tho 
jury must be satisfied by the prisoner, on whom the omts 
lies, that he was insane.” t‘cr liolfc 2S., li. \\ aSIoKcs, 3 
C. & K., 185 Where the offender has hicul intervals. 
Lord Hale says that the law will assume that tho offence 
uas committed in a lucid interval, unless the contrary 

shown. 1. Hale P G. 34. If, liowei-er, a fit of madness 
had L-Msitod only shortly befoie the act, the inesumption 
ol samty would bo grc.atly weakened, ormight absolutely 
disappeai .4hsoH, Crim L., i GGH, C5t). It may be 
well to remark tliat a contiaiy iiile pievails in testa- 
meniaiy cases, because the pcihon who piopomuls a will 
undei takes to piove that tlie testator was of “sound 
and disposing mind ” v Good/clloti’, L. R.» 5 Q. 

B., 549 ; Hinifh v TebbiU, L. R.. 1 P. D , 398, 434. 
Thu facts that the conduct of the accused at the time of 
tho tual was unusual ami that h»s father was insane, 
aie instirticu-nt to bung hi3 case within s 81, Ratanlai 
10. See 1 W. K. Cr. 19; 2 W. R. 33. 

Tho moat valuable evidence in cases of alleged in- 
baiiityis that of medical men who have had thcolTendc^r 
undei tieatinent oi obseivation befoio or immediately 
after the coniirntt vl of the act. It is a useful caution 
which Chcicrd gives “with regard to the necessity 
foi ri-sec\c' m aUempting, pieviousto trial or evauiina- 
tion by the ni.igisti.iie, lo cure or remove tlu’ caiisi-. of 
o\ciiciiii'nt. w bellifj it be llie result of drugging, cciebial 
dihOidei CNuU'nt(> depemhug upon organic CvUues, oi 
auite mania, ' Mcihcul J nnspntdeno' p- ■'^03. It i*- 
cleailv e.s-'i'ntial that those w'lu) have to decide whether 
the priv ‘Herat the tune of the act wassutfiTiug from any. 
and hat di'giee of, ment.il disease, sliould see him m 
the ‘■auie i.tate, «■« far as j> 0 ‘-s/We, as hi- u 'is in uhen he 
commuted the act, and not m a state brought al'out by 
meiltcal care'. The niedicai evidence* will be juitiriilarlv 
valuable as 5,hoaing wlictlicr the excitement, evidenced 
at tiie time of the crime, was cerebral, or caused by 
stimulants, and uhellier the appearances of insanity 
exhibited after arre‘-l are genuine or feigned. 5lnch 
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interesting information on the latter point will be found 
m Taylor, li 404, and Cheiert, 834 In dealing with 
the evidence of niedical witnesses, it must alway.s be 
remembeied that their function is to assist, not to 
supeisede the judge. The medical witness states the 
existence, character, and extent of the mental disease. 
The judge has to decide, or to gnidc the j'ury in deciding, 
whether the disease made ont comes within the legal 
conditions winch justify an acquittal on the ground of 
insanity 

The natme and opeiation of insanity as bearing on 
criminal questions is fully discussed by Sir James 
Stephen, 5 Cl nil L., 1J3 — I'lG. by Taylor {VJ Ed.) Chap 
XIII, i pp stiO — OJb, and by Cherns, pp.r>37, 774, 
834 Little practical assistance will be obtained from 
the nuineious judicial cases which they cite. Taylor 
justiv letnaiks. ’■ tJiat there arc no ceitain legal or 
medical tests wiirreliy homicidal mania can bo demon* 
stiatcd to cMst Kach case must be determined by 
the ciicumstances' attending it.” In most cases the 
paiticulai outbreaU complained of is iv symptom in a long 
and advancing couise of disease, whicli can be tiaced 
bade, and of ulnclisonie histoiy lemains. In tho case 
of criminals of a low class, hnwovei, such knowledge of 
then previous condition mavbe unatlamable oi nntrust* 
woitliv It ^eems .also to be undoubted that homicidal 
iiupuNi's appeal unexpectedly in pci«ons who have never 
exhibited am picvious indications of loenti! disease, 
3 8tcph. Crun h., 13S. cillny (.;ric\tnijer, 3G3 — 3G7. 
Cases of complete dementia aic also known to have aiisen 
fiom a sudden sliock, Taylor / Sll. Such instances 
would be most likely to occur wheie madness was in- 
licritod. Taylor /. S17. In gener.il. howe%ei. the 
asseitioii th.at a ciiine nas committed under the impulse 
of insanity, which had luwor exhibited it'.olf before, 
would be looked on with extieme suspicion. Tlie pro* 
hibilify would bo that it hid been prompteil />v :m 
ordinary criminal imjnilse. orhy some aitificul stiuiulint, 
such as .alcohol, ojiiuin, ganji. or bhing. Clierer^ 770 

780 , 70 .'i, Sl:i , 14 6 , 564 . In India it has often Ik'cn set 

up as a j'ustification, tint the prisoner was suiTr rin^' 
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combined with pecuhai* circamstances weie held suffi- 
cient to shift the burden m 2 W. R., Cr. 33. “k 
more doubt as to his samty is not sufficient. The 
jury must be satisfied by the jirisonor, on whom the onus 
lies, that he was insane.” Per Rolfc li., li. v. Sioles,3 
C. & K., 185 Where the oflfender has lucid intervals, 
Lord Hale says that the law will assume that Che offence 
was committed in a lucid inten'ai, unless the contrary 
IS shown I Hah P.C 34. If, however, a fit of madness 
had existed only hhortly befoie the act, the presumption 
ot sanity would be greatly weakened, ormight absolutely 
disapptidi Alison, C}im L., i. 65il, 0S9. It may be 
uell to remark that a contraiy rule prevails in testa- 
menlaiy cases, because the peison who propounds a will 
undei takes tu ptove that the testator was of “sound 
and disposing mviid.” Banks \ GoodfeUou:, L- ^ Q.- 
B., 549 5 Smiih v TebbUf, L. R., 1 P. D , 398, 434. 
The facts th.it the conduct of the accused at the tune of 
the tual i\as unusual and that bis lather was insane, 
aie msutiicient to bring hi3 case within s. 84, RatanJal 
10. See 1 W. R. Cr. 19 ; 2 W. R. 33. 

The most valuable evidence in cases of alleged in- 
sanity IS that of medical men who have had the offender 
under tieatment or observation before or immediately 
after the committal of the act. It is a useful caution 
which Chcicrs gives “ivith regard to the necessity 
foi reserve in attempting, previous to trial or e.xamina- 
tion by the magistiate, to cure or lomnve the causes of 
excitement, whether it be the result of diuggiug, ceiebial 
disoidei evidently depending upon organic causes, or 
acute mania,'' Medical Juiisprtidencc SOS. Jt i^ 
cleaily essential that those who have to decide whether 
the piisonei at the tunc of the act was suffering from any, 
and what degioe of, mental disease, should see him in 
the same state, as far as possible, as he was in w'hen he 
committed the act, and not in a state brought about by 
medical care The medical evidence will be paiticularly 
valuable as showing whether the excitement, evidenced 
at the time of the crime, was cevebcal, or caused by 
stimulants, and ivhefcher the appearances of insanity 
exhibited aftei arrest are genumc or feigned. Much 
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brain It is needless to remaik hou ntteily unsafe it 
would be to admit a defence of insanity ux>on aigiiinents 
meiely deiived liom the chatactei of the crime In such 
a case, livlje, B . said “ It would be a most dangerous 
doctrine to lay down, that because a man committed a 
despeiate oflence, w ilh the chance of instant death and the 
ceitaintj of lutuic punishment befme him, he was there- 
foie insane, as if tlio pcrpctiation of ciimes was to be 
excused by tlieii very atrocity ” U v. 3 C. & K., 

185. In that case a soldier had levelled his gun at the 
wite of a comiade, and shot liei dead, m the barrack 
tconi, in the piesence of her husband and two other 
soldieisj, witliout any qnairel or reason that could be sug- 
gested In anothei case, where a man, equally without 
assignable motive, shot a woman with whom lie had been 
living, Ihamwell, 11. said to the jmy 

*■ It Ji i*- Ik'hi uiged that >on should the prisoner on tha 

guiiiid lli.a. It henig niii)o.>s)ble to uss.^ii any inotucfor the 
ItfilJttiiilioii of the ollencc, he inuit iu\olK’tni actiiiK under unat 
ibiivlloil II powcifuJ .md urcvistihlc inllucncc, or honncnlAl tom 
dcni.\ lJut tliB suLuiUKtiincos of an .xct hoing npparcntlj motive- 
less. IS not a giound fiom '\hich >ou c.n» Mfuly infer tho exis- 
tout 0 of such XII intlocnco Motives exi<t, unknown ami mnumer- 
iihle. wliith might ptoinpt the ixct A laoilndund rLStless.bBt resist- 
ihle thir»t foi hlood, would itself l>c a motive urging to 4uch rt 
<lccd f>n its own iclief, Uul >I wn mlluenee bei»o powerlul 
ns to ho toiiiieil nresistible. bO imich tho more leasmii* tliero 
why wo slunild not vvithdi.xw any of tho BxfegtniiiU tending to 
eoxiiitoiiui It There arc three jowerful re-tr.iints, nil tending to 
the us'ibtiince of the person vvho is Miffi-ring under bueh un in- 
liueiice— the restr.unt ofrelipton, the restraint of con-ticnce, niuj 
tho restiuiiit of l.iw. Uni if the influence it-elf he held R leg.-il 
OMiiso, leiulcriiig tho Cl ime dispncuPlnble, jouwtoneo withdraw 
n ino-t poweiful restniinl— that foihkldmg and pun'blnng the 
luindei We mu‘t ictorn, thciefoix, t*. tho hnupk question j ou 
liuelo deteriuiiu-did the pr>soner know the nature of the act 
lie WHS doing. kiid did he know thithc was doing what was wrong. 
I!. F. 666. 

The cncmnstancf of an act lieing app.riontly motiveless 
is not u giouiid fiom whicli the existence of an irre- 
sistible intlucnce can be infcried 1905 P. Cr. 40. 

It is piolable that those who aic disposed to tuid 
what I have teimcvl “inferentral insanity” aie inllucnced 
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by an erroneous tendency to attribute to the criminal the 
state of mind of -which they have always been conscious 
in themselves. Human nature is manifold. Man at 
his best IS only a very highly developed animal, with all 
the instincts and passions of the inferior animals. In 
him they aie softened, modified, and controlled by 
genei’ations of civilization and education, and lesfcrained 
by example, social opinion, and the fear of punishment. 
Man nt his worst, as we so often see him in the dock, is 
very little above the lower animals, and is only made 
more dangerous by that reason which distinguishes him 
from them. With him criminal longings are natural 
and faraiiiai, and he is only kept from yielding to them 
by the dread of punishment Cruelty — that is, a desire 
to mflict sutfeimg toi the pleasm-e of witnessing it — is a 
natural instinct Wo find it in nearly all animals, in 
nearly all savages, in the lower more than in the upper 
orders, in the bovs of the upper orders more than in the 
men. among the men of the upper orders, in those who 
are treed fiom lestramt by the possession of absolute 
power Cruelty tsf the chaiMcteristic vice of the despot. 
When a criminal of the lowest class com nits some act 
of — to — unaccountable atiocity. he is only giving way 
to a savage mstmet., which presents nothing revolting to 
his nature Possibly he may be ijuite certain of punish- 
ment, even oi death But it is an evei 3 'day experience 
that men will encounter certiin death from motives, such 
as jealuusr, liononi, patriotism, duty, which are nob more 
powerful to their minds than are the animal longings to 
which the criminal yields 

67 Cases of running amuck — A class of murder 
winch IS peculiar to the Erst rs that which is known 
as “ I iiiiniii'j nmnek ' (urnoX, kill). Cranes of this sort 
an- viuv fully discussed and iliustiated from recorded 
cases i>v Cherers {pp 7H1 — 705) The}’ aie all of 
the tiiut' chii.\ct9i. A man suddenly attacks another 
with .1 deadU weapon, xvithoiit any apparent motive 
or pio\o( .itiori He then rushes about killing everyone 
he meetr, at i.vndoin He makes no attempt at con- 
cealment, and seems to have no object except to 
take as many lives as possible before ho is seized. 
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such c3sef-, though not accepted as a good defence, often 
leduce the ofltijce to one undei 6 304 , 1 . P.C. 

65 Procedure at the trial of insane persons. — Itis 
a cuiKuis thing, as showing how seldom a plea of insanity 
Ueii ‘Successful m any seiious ciime, that when 
Nadjicld wR'i acquitted on (hat giound m 1800, thejndges 
did not hnow w hat (o do with him. They remanded hnn 
to custody undei <-(100 con mon law power, which they 
su|pcs<d they po‘^sc<i‘jed. the eKistence of which Lord 
Campbell K<ms to doubt Statutes 39 and 40 Geo.III- 
cc. IW r.nd (74, weie immediately passed, which supplied 
the ntc€s<vuij authonty m this and similar cases; as, for 
instance, w iit'ie ajei^on put upon his tvialfora criminal 
entree was unable, either (luoogh msanity, or Irom 
being dtaf anil dumb, to take an intelligent part in the 
pioctedings, A' v hanj. 1 Q. B. D-. 447. All these 
^a^es aici now piovidcd foi m Jndia by legislation. 

I'-ittPcii yil.Cum r. C.. ptoMde^ (hut “ tl an accused peisoii, 

I it-u^h not tannol be made to unilcistand the proceedings, 

tht Couit niJj piocerd mtb the inquiry or tunl ; and, 5 p the ease 
of A tcuit other th^n the Htj>h Comt,i( fuch inquiry results in ft 
ccuiinittui, oi if Kuch ti lal results in 11 conviction, the proceedings 
SK,' il ( e foiWAidtd to the ILgh Couit with a reiiort of the circuiU” 
bt.uKea of ihe case, end the High Court shall pass thereon such 
oioei ,l^ It, thinks fit ” 

fins section applies to peisous whose inability to under- 
stand the pioceedmgs arises (loiu their being deaf 01 
dumb, 01 ignorant cf the language, or from any other 
similar cause except onsoundness of mind. 5 B., 262 ; 
27C„368, 

Ihe Cum. P. C., Chap. XXXIV., contains rules for the 
tieatmcnt ol lunatics Whtie a piuoner, against whom 
a charge is pieferied, is shown to be of unsound lumd 
and incapable of making his defence, the case is to be 
postjoned, blit to contmne pending, and the prisoner is 
0 be released on bail, or kept in custody, according to 
Uiyhai^ac^tr of the offence cliai-ged hs. 404 — 4 U'J 7 . 1E66 



§§G7-69.] STATUTORY KOLESAS TO CHIMINAL LUNATIC. IST 


“ Whenever any person xs acquitted, upon the ground that .\t the 
time at which he n .illeged to have comniittcd an offence he was, 
by '•cason of imsouiidneas of mind, incapable of knowing tho 
nature of the act alleged as constituting the offence, or that it was 
wrong or contrary to law, the finding shall state especially 
whether he committed the act or not ” (s. 470) 

The casG is then to be leported to the Local Govern- 
ment, who may commit the person to custody in a lunatic 
asylum or other safe place (s 471), or hand him over to 
his friends for safe keeping fs 475). If committed to a 
lunatic asylum under s 471, he can only be released upon 
the icpoit of a Commission, to the effect that “they 
consider that he can he set at liberty without danger 
to himself, oi any other person" (s 474) 

In addition to the powers confened by this Act, 
provision has been made by 14 A 15 Viet , c. 81, for the 
lemoval from India of petson.s chaigod with offences, 
and acquitted, or not tiled on the ground of insanity. 
Section 1 makes it lawful foi the person, or pcisons, 
administeiing tho government of the presidency m 
which such peisons shall be in custody, to order such 
person to be removed from India to any part of the 
United Kingdom, there to abide the ordei of Her 
Majesty concerning his or her safe custody, and to give 
such directions for enabling such order to be cairied 
into effect as may be deemed piopcr. Inic 2daUh}j, 

7 Q. B. D.. 18. 

Section 4 provides for the iccoveiy fiom tho lunatic 
of the expenses so incurred. 

See also Act XXXVI. of 1808, and Act II. of 1807, 
as to removal of lunatic prisoneis from j'ail to a lunatic 
asylum. 

69. Drunkenness, how far it would be a good plea 
in defence — Involuntary drunkenness, by tho operation 
of s 85, places a man exactli' in the same position as if 
liis aberration of intellect arose from any of the usual 
forms of unsoundness of mind. 7 N. L. R. 180=13 Cr. 
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such cDses, though not accepted as a good defence, often 
reduce the offence to one under s. 301, 1. P.C. 

68. Procedure at the trial of insane persons. — Itis 
a curious thing, as shouing how seldom a plea of insanity 
had been successful in any serious crime, that when 
Hadjiekl was acquitted on that giound in IbOO, the judges 
did not know \\ hat to do with him. They remanded him 
to custody under some common law pouer, which they 
supposed they possessed, the existence of which Lord 
Campbell tetms to doubt. Statutes ,S9 and 40 Geo. III., 
cc, 08 and t)4, were immediately passed, which supplied 
the necessaiy authoiity in tins and similai cases; os, for 
instance, wheie a person piitupon histiialfora ennunal 
offence w’as unable, either thiough insanit}’, or hora 
being deat and dumb, to lake an intelligent pait in the 
pioceediDgs 7V v. Bnrt/, I Q. E. D.. 447. All these 
cases aie now piovided for m India by legTslation. 

"esT 

{■c-tti'n JUl.Cum P. C., pioxidcs that “ if an aeciifted pci^en, 
though not ;nM»c, cannot be made to uo^orstand the j>rooee4ing^, 
fhti Coiut ui.iy ptoteed luth the loquiiy oi tnftl ; and, ip the caws 
of a couit olhci than the High Couit, if such inquiry lesuits m ^ 
cciuiiiitt.ll, 01 if such tiial results jn ii conxictioa, the proceedings 
bh.i ll 1 1 fouxaided to the H»gh Couit with a report of the c’rcuni- 
felantes of ilie case, and the High Court shalJ p.iss tbcroou such 
ciOei ab it thmko fit ” 


l^his section applies to persons whose inability to undei- 
stand the proceedings arises Irom their being d^f or 
dumb, 01 ignoiant cf the language, or from any other 
similar cause except unsounduess of mind. 5 B., 262; 
27 C , 368. 

The Cum P. G., Chap. XXXIV.. contains lules for the 
treatment ot lunatics. Whtre a prisoner, against whom 
a charge is piefciied, is shown to he of unsound nnud 
and incapable of making his defence, the case is to he 
postponed, but to continue pending, and the prisoner is 
to be released on bail, or kept in custody, according to 
thi^haiacter of the oflencecliaiged ($3.464 — ■iO'J)- l£66 
r. R. Cr. 56. 
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W)eiie\ci any person is ncquittctl, upon tho ground that.it the 
time at which lie i-i alleged to have committed an otfenco he w.is, 
bj '■Cason of unsoundness of mind, incap.ible of knowing the 
nature of the .ict alleged as constituting the offence, oi that it was 
wrong or contrary to laflr, the finding shall st.ate especially 
whether he committed tlie act or not ” (s. 470) 

The case is then to be xepoited to the Local Govern- 
ment, who may commit the person to custody in a lunatic 
asylum oi other safe place (s -171), or hand him over to 
his fuends for sale keeping is 475). If committed to a 
lunatic asylum under s 471, he can only be released upon 
the leport of a Gommission, to the effect that “they 
consider that he can bo set at liberty without danger 
to himself, oi any othei peison” (s 474) 

In addition to the powers conferiod by this Act, 
provision has been made by 1-1 A 15 Vict , c. 81, for the 
removal from India of peisons charged with offences, 
and acquitted, or not tried on the ground of insanity. 
Section 1 makes it lawful for the person, oi iier&ons, 
administeiing the government of the presidency m 
which such peisons shall be in custody, to order such 
person to be removed fiom India to any paxt of the 
United Kingdom, thcie to abide the order of Her 
Majesty concerning his or her safe custody, and to give 
such directions for enabling such ordei to bo canied 
into effect as may be deemed piopcr. In 7C MaUbij, 
7 Q. B. D.. 18, 

Section 4 piovidesfoi thciecoveiyfiom the lunatic 
of the e.-^penscs so incurred. 

See also Act XXXVI. of 1858, and Act II. of 18G7, 
as to lemoval of lunatic prisoners from j'ail to a lunatic 
asylum. 

69. Drunkenness, how far it would be a good plea 
in defence. — Involuntary drunkenness, by the operation 
of s. 85, places a man exactly m the same position as if 
Jus aberration of intellect arose from any of tho usual 
forms of imsouudncss of mind. 7 N. L. R 180=13 Cr. 
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such cases, though uot accepted as a good defence, often 
reduce the offence to one nndei s 304, 1. P.C. 

68- Procedure at the trial of insane persens. — It is 

a cunous thing, as showing how seldom a plea of insanity 
had been successful m any seiious crime, that when 
Hadjield was acquitted on that giound in 1800, the judges 
did not know u hat to do with him. They remanded bmi 
to custody under eome common law power, which the} 
sujpcscd they possessed, the existence of which Loid 
Camphell set ms to doubt Statutes 39 and 40 Geo. IH * 
cc. 03 and 94, were immediately passed, which supplied 
the Dicessaiy authonty jn this and similar cases; as, for 
instance, wheie a peison putupon his tiialfora criminal 
ofler.ee was unable, either thioogh insanity, oi from 
being dcai and dumb, to lake an intelligent pait in the 
proceedings }{ \ Betry. 1 Q. B. D., 447. All these 
cases aic now pioMdtd for In India by legislation. 

f-K-titii r. C.. proMdes that “ if an accused 

thcu^ih not vn^ano, t annot he made to understand the proceedings, 

the Coiiit nieiy piocerd tilth the inquiry or tiial { and, in the ciS 

ot .1 <ouii ulhei than the High Court, if puchmqaicy resuJts^in ^ 

ccmnmtui, oi it &uch tu 

sh.ill i e foi%\ aided tu th< 

etaiicei. of the case, and 

oidfi .IS ;t thinks fit.” 

This section applies to persons who&e inability to uiidei- 
stand the pioceedings aiisea tiom thcii being deaf or 
dumb. 01 Ignorant of the language, or from any 
.similai cause except nnsoundness of mind. 5 B., 

27 C , 368. 

The Ciim P C., Chap. XXXIV , contains lulesforthc 
tieatmtnt ol lunatics. Whtie a pri-oner, against whom 
acliaigt; is piefeiied, is shown to be of unsound 
and incapable of making his defence, the case is to bo 
postponed, but to continue pending, and the prisoner is 
to be leltascd on bail, or kept in custody, accoiding to 
the chaiacter of the offencecharged (ss. 464 — 4691. 

P. R. Cr 56. 
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incumbent on the piosecution to make out specific know- 
ledge of a pai ticular fact, and where the circumstances laise 
no necessaiy infeience of it, the lule might be dtlTorent. 
For instance, if a man is charged with passing olt a 
couuteifeit lupee, knowing it to be such, the knowledge 
must be made out by the piosecution, and is not neces- 
sarily to be assumed, though it might be infcried, Irom 
the mere fact of passing the com Suppose the fact to 
be established that the man had several good rupees m 
his pocket, but know also that he had one bad rupee, 
still it would have to be made out that lie knew lie was 
paying the bad lopee, not ineiely that ho had tlio means 
of knowing, if he had taken bettci precautions. It 
would be cleaily admissible to show that lie was m a 
hurry to catch a tiain, and therefore did not c\aminu 
the com, an-l I can see no leason wiiy evidence of his 
intoxication should not be admissible for the same 
purpose. Hurry IS a state ol mind voluntaiily biouglit 
about just as much as dtunkenness. 

Section 80 lays down no rule us to the infeience 
of intent m cases of intoxication, but thoie scums no 
reason to suppose that the Inuneis of the flodu pioposcd 
to introduce a different lulc fiotn that of thu English 
law Intention is sometimes a piesumption of law; 
sometimes it is a mere fact, to be pioved like any other 
fact. A man is assumed to intend the natural oi neces- 
sary consequences of his own act, and in the maj'ority of 
ca->-s tin* question of intention is merely the question of 
kiiov/lcdgo. If I strike a man on the head with a loaded 
dub, J am assumed to know that the act will probably 
c-i'j t- death, and, if that icsult follows, I am assumed to 
b'lye intended that it should follow. U. v. yicnhin, 
7 C. &; P., 297. A« the drunkard is assumed to have 
hn/l the knowledge, he must necessarily bo assumed to 
have Jiad the intention, since, assuming the knowledge, 
the hw v/ill allow no other explanation of the act to 
be given. But sometimes, in determining tlic quality 
of an offence, evidence is necossarj- of a specific existing 
state of mind, which must l»e found as a fact, and cannot 
be assumed Steph. Dig. Grim. L. art. 29 ; Jt. v. Sleade, 
L. R. [1909], 1 K. B. 895 at 606; 8 B. L. R. Appx. 
i 



190 CONSENT WHEN A GOOD PLEA IN OEFENCE. [cH. HI, 


2J ; 1864 W. R. Cr. 24; jnd where knowledge is 
the result of a legal fiction, constructive intention will 
not always be I'aised. For instance, supposing .a fatal 
blow to be sfciuck under ciicuinstonces of giievons 
provocation it might he shown that, notwithstanding 
the provocation, th‘' defendant had acted, not under its 
influence, but from a preconceiv'ed malicious resolve to 
kill Tf so, the offence would be murder. But the mere 
fact nf tJie deadi}' blow would not be sufKcicnt evidence 
for that purpose Given the provocation, the legal 
inference derivable from the character of the blow would 
be exhausted m making the act he culpable homicide 
not amounting to murder, Eiidcnceof a different state 
of mind would be letjuired to constitute the graver 
chaise In the state of things intoxication would he 
admissible m evidence, for the puipose of showing that 
the prisoner had acted under the excitement of drunken 
passion, rather than under lived and settled malice. 
Ji V Thomai, 7 C. & P., 817; Pearson's casci 
2 Lewin.i 144, So it a mao is found m the house of 
another bv night, the fact that he was dmnk would be 
veiy luatenal m considering whether be came with the 
intention of committing a lobberv. 

70. Consent of the injured, how far is a valid 
plea in defence.— No iniit can be brought iu conse- 
quence of anvtliing done, oi aiismgout of what is done, 
with the consent ol the person complaining of it. 
Volenti non fit injurta. Tkonius v. Quarlcrmaine, 18 
Q. B. D., 685; Memhenj x. {it Western Jiailwai/, 14 
A. C., 179 Consent is a complete answer m 
aiicli suits, because thecomt is only concerned with 
tJic iwongasseited lo have been done to tlic complainant. 
In ciiiumal law it is different. Acts are punished as 
crime'!, because it is foi tlie interest of society that they 
should b(' prevented- The consent of the immediate 
stiffcici IS. iimnatenal, if the m/my to society remains, 

Sccfiuns 87— 9i lay down the lules for dctcrmiiiiug 
when the claims of society aie satisfied by the consent 
of the individual These rales provide — 
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Ftisf. joi the t ( 1 ^“^ in ichich ron^enf is pennissible — 
B)’ s 87 n » consent will authorize any act which is 
intpndel to ci is:- deith. and theiefoie i£ death ensues 
fioin th ilointi- of an act which had no other object, 
the consent nt the butferei will not save the agent 
fiom beine gniltv ol culpable homicide. Where a duel 
end-^ fatally, the bUiviving paitv is gmltv of murder by 
English law, Jt v Baironef. 1 E. & B., l=Dearal. 
& Pearce. 51 ; 1 Hairl , P C 96, and of culpable 
homicide not amounting to murder under the Penal 
Code iS .100, Exception 5.) 6 C 154; Contra. See 5, 
C 31. & 18 C. 4S4(F.B.) The person who helps another 
to commit suicide, as, lot instance, anj'one who assists 
a Hindu uidotv to commit ^a//. is similarly guilty Z 
IIriirf> , P C 'v. s WG I PC And so it would be if 
one \vov>‘ to administer poison to anothei, to save him 
fioni public e\ecution. oi even from mcuiable disease, 
sucii as cancel oi hydrophobia 

The mere consent of a peison above eighteen yeais of 
ago will justify any harm lesultmg from an act which is 
not intended to cause, and which is not known by the 
doei to lie likely to cause death or grievous hurt. The 
most familial instances of this sort aie the ordinary 
games, such as fencing, single-stick, boMiig, foot-ball, and 
the like And it is obvious that the protection extends to 
injuries winch actually cause death or grievous hurt, pro- 
vided it was not intended. As, for instance, if an eye is 
put out in fencing, oi one is killed by a cricket-ball. It 
is essential, liowevei, that the act consented to, though 
not intended to cause death or grievous hurt, should be 
one which fiom its natnie is not likely to have such a 
icsult. No amount of consent would protect a person 
wlio entoied into a fencing match, however friendly, 
■which was conducted with naked swords, i Hale, P. C. 
iT3 . 1 llatcl:., P C. SG. In a case wheie a foot-ball 
player killed annthei by what is known in the g.ime as 
“charging” him, and theieby iiiptuung his intestines, 
it M as contended that “ charging ” was fair according to 
the lules of the game. Bramwell. B., laid it. down that 
this was iminatciial, as the rules of the game could not 
s.mctinn anything that was likely to cause death. If the- 
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piisoner intended tocause serious hurt, or knew that he 
was likely to cause it, and was indideient and leckless 
as to whether he would produce serious injury or not, 
hi.s act was unlawful The fact that what he did was in 
accoidance with the roles of the game was only impor- 
tant as tending to negative any malicious intention. E. 
V. 2)rads}iau\ 14 Cox, 83; 11. v. Coney, 5 Q. B. D. 
549; B. V BiUingham, 2 C. & P. 234; Mnrphj 6 
C- & P. 103 ; PerUns, 4 C. & P. 537. 

The harm done must not be different in kind, or 
degiee, from what the person has agreed to run theriskof. 
Therefore, if two men weic to begin boxing uith gloves, 
one would not be justified in throwing aside the gloves, 
and btcikmg with his fist Smniaily, either of the 
players in a fencing match would be bound to discon- 
tinue the moment tlie button (ell off his foil On the 
same principle, all the recognized rules of the contest 
must be observed, for they enter into the estimate of the 
risk. Wheie two men arc spanmg, every blow must 
be fair And so it is laid down in East 

" That m casea of friendly coute^ta with wcapoua, wliioli, though not 
oia. <Ie\cllv ad.turc, miy yet breed danger, there should be due n-ariung 
Riven that each party in*) btart upon equal tecia-t. For, if two were 
engaged to ptay at cadgels, and the one made a biow at the other, likely 
to hurt, before ho vraa upou Jiw guard, and without warning, and death 
ensued, the w.int of due and friendly tvarning would make such act 
amount to manslaughter, bat not to murder, because the intent was not 
mahtinu-, i JCasl, C SCO. 

It may be questioned whether a prize-fight between 
two adults, faiiiy conducted accortlitig to English rules, 
would be piotected under tins section. Notwithstanding 
the appaienl ferocity of the contest, it may well be 
argued, that it !«! not on the whole likely to cause death 
oi giifsous hurt, certainly the annals of bo.xing aic in 
favmu ot buch a position, when* the combatants are at 
all matched On the othei hand, thcie is no doubt that 
the law of England, which countenances such sports as 
fencing, wiesthng, and cudgel-playing, always treated 
prize-fighting as absolutely illegal, and even e.vtcnded 
the criminahty to every one present and countenancing 
the transaction. Eosfer, Crim. L, 2G0: 1 East, P. C. 
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270. The English wiiters >5eem to re^t this tie* f* 
various grounds . partly that mere manl) j.‘ 

intended as friendly trials of skill, in whi:h the y- 
huu IS only an incident, whereas in a r* 

other deliberate fight with fists, the object n to |. a 
hint, and that this object in itself makes the cwt..’* 
unlawful 1 Buie, P. C 472. Fooler, Cr. 
it’ \ Cannitr. 9 C. & P , 359. No doubt, m a riri'i’. 
fight, just as m a fight between two fishoolUjs 
howevei. would not be protected by s. 87, i{ 
eighteen), the object is to do each other as mu'.h lutia 
as°fists are capable of, till one oi the other gives in. 

if that haiuj is. m all practicalcxpcrience.somethingl.^ 

than giie\ ous hurt, it would seem to be protected hy s ST 
uuk'«« the contest is in itself unlawful on other grounds' 

ID which case it would still be ctiminal under e. fil iJ 
iccent times, a practice has sprung up of glove.figiju 
rvhich aie undistinguishablo from the old prizc.fir.hu 
except in the fact tliat the combatants wear glo\cs,* u 
one case of tlie soit, the judge iliiccted the jury that £ 
contest would bo lawful it it were a mere exhibition of 
skill m sparring, but that if the paitics met, intending u 
fight till one or other gave in from exhaustion or inmy.. 
leceivcd, it was a breach of ^Ihe law and a prizo-fighi. 
whethei 
tothejui 

pcize-figl , ’ , . 

it was a pnzn-fight, and the direction ot tho judge wat 
upheld by the Court of Crown Cases Eeserved. Ji ^ 
Orton. 14 Cox, 226. Another leason alleged is. that 
the publicity of such contest leads to not and bic.ich of 
the peace, and that not only the combatants, but all ^vl,Q 
encourage them by Uicir presence are guilty of the same 
otTence. 2 East, P. G. 370; hosier, 360; li. y. 
h inc, 4 C. & P., 537. Thrs, of course, would not apply 
if the contest was carried on in pnv.ate. Accordingly 
where, in a spairing match with gloves, held in a 
piivate roQiu, one of the combatants fell from exhaus- 
tion and struck his head against a po=>t. from which he 
died, Bramwell, B.. said . “The dilhcuUy was to see what 
there was unlawful in this matter. It took place m a. 
private room. There was no breach of the peace. Kr 
13 
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piisoner intended to cause serious hurt, or knew that he 
■was likely to cause it, and was indiffei'ent and lecklcss 
as to whether he would produce serious injury or not, 
his act was unlawful The fact that what he did ‘u’asin 
accordance with the rules of the game 'was only impof' 
tant as tending to negative any malicious intention. It. 
V Bradshau\ 14 Cox, 83; B. v. Cone]}, 5 Q. B. D. 
549 ; B. Y BiUingham, 2 C. & P. 234 ; Unrphij 6 
C. & P. 103 ; PerJiins, 4C.&P. 537. 

The barm done must not be different in kind, or 
degiee, from what the person has agx-eed to run the risk of. 
Therefore, if two men were to begin boxing with gloves, 
one would not be justified m throwing aside the gloves, 
and striking with lus fist Smiilariy, either of the 
players m a fencing match would be bound to discon* 
tmue the moment the button fell off his foil. On the 
same principle, all the lecogmced rules of tho contest 
must be obsezved. for they enter into the estimate of the 
risk. Where two men are spariing, every blow must 
be fair And so it is laid down in East. 

That m eases of fciendly coiucsts wuh «vcjpoa», whjob, though not 
ol a deadly nature, may yet breed d.io^^er, there should be due watrtia? 
given that eatli party miy start upon equal terms For, dtwovete 
eng,>ged to play at cuigefb, and the ono made a blow at the other, likely 

to hurt, before ’ ' * 

ensued, the vv 
amount to mat 
maltcioo,, I 

It may bo questioned whether a prize-fight between 
two adults, fauiy conducted according to English rules, 
would he piotectcd under this section. Notwithstanding 
the apparent ferocity of the contest, it may well be 
argued, that it is not on tho whole likely to cause death 
or giiovous huit. certainly the annals of bo.ving arc m 
favoui of buch a position, w’heiv the combatants are ut 
all matclied On the other hand, there is no doubt that 
the law of England, which countenances such sports as 
fencing, wrestling, and cudgel-playing, always treated 
prize-fighting as absolutely illegal, and even extended 
the crmnnality to every one present and countenancing 
the transaction Fo^ier^ Crt?ns L. SGO: 1 Ensl, P- C. 
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Pinally, consent will nevei give validity to acts which ave 
in themselves offences (ss 91 , 89, cl, 4 , 92, cl. 4) The 
■consent of a girl under si-vteen to be taken away from 
lawful guardianship, or of a mairied woman to be enticed 
from her husband, does not prevent criminality under 
■ss 861 and 498 of the Penal Code. 

Seronil — The nature of the consent required. — Under 
s 90 consent can only be given by a person who is twelve 
years of age, unless the contrary appeal’s from the con- 
text The consent must be vohintaiy, and the person 
who gives it must be capable of knowing, and must in 
fact know, the nature and consequences of the act con- 
sented to Difiicult questions m respect to consent often 
arise m offences of a sexual character. “ There is a 
difference between consent and submission. Every 
■consent involves a submission, but it by no means follows 
that a mere Submission involves consent. The mere 
submission of a child when m the hands of a strong 
man, and most probably acted on by fear, can by no 
means be taken to be such a consent as will justify the 
prisoner in point of law.” Per Coleridge, J., R. v. 
Dag, 9 C. & P., 722. So m the case of an indecent 
assault upon young boys, the judge left to the jmy the 
question " whether the boys merely submitted to the 
liltliy act, ignoiant of what was going to be done to 
them, or of the nature of what was being done, or if 
they exeicised a positive will about it, and consented to 
what the defendant did. In the former case they would 
find the defendant guilty: in the latter case they would 
acquit him.” The jury found him guilty upon the first 
alternative, and the direction was held to be correct 
]i. V. Loch, L. R.. 2 C. C.. 10=42 L. J. (M. C.) 5=27 
L. T. 661. So where a girl allowed a quack doctor to 
have connection with her, he having informed her that 
it was necessary to perfoiin a surgical operation upon 
her, and she submitting to wliat .she believed was a 
surgical operation, he was held to have committed a 
rape. li. Flatterg, 2 Q. B. D., 414=46 L. J. (M. C.) 
130=36 L. T. 32. In one respect the English law was 
more indulgent than the Pena! Code. Both systems 
admit that a man commits a rape who has connection 



194 ACT CONSBNIEB TO, MUST BE BENEFICIAL. [CH. Ill, 

doubt if death ensued from a fight, independentJy of its 
taking place for money, it would be manslaughter, 
because a fight is a dangerous thing likely to kill; but 
the medical witness here had stated that the sparring 
with gloves was not dangerous, and not a thing likely to 
kill ’ B. V. Young, 10 Cox, 371. Probably the 
element of money in a fight is only material, as tending 
to make it probable that the fight would be allowed to go 
on. after it became apparent that serious consequences 
were likely to result Acts which are not intended to 
cause death aie not imnishable, even though they do 
cause death, and may be known by the doer to be hkeiy 
to cause death, provided they are done in good faith for 
the benefit of a person, who consents and is able to con- 
sent , that is, a person above twelve years of age. and in 
other respects competent to enter into a contract fss. Rd 
& 90). Section 88 and ss. 89 and 92 will cover all cases 
of surgical operations, which will be discussed bereaftw. 
The benefit to be procured must be one accruing to 
the person endangered. It will therefore not cover the 
case of persons such as soldiers, policemen, and sailors, 
who may be ordered to perfoim acts which will l^ad to 
probable, or even to certain death. Their case will come 
under ss. 7fi and 79, if the ordei given to them is one 
which their superior officer is bound to give, or is 
justified in giving. Nor does it include cases of meie 
pecuniaiy benefit ( E.xplanafcion, s. 92) Hence dangerous 
exhibitions are not piotected by it. A person who 
wheels another over a height on a tight-rope, or who 
shoots at an apple on his head, however well paid that 
other may be, is not doing an act for his benefit withm 
s. 88 If an accident happened, the guilt of the doer would 
depend upon the question of fact: whethei the fatality 
was one winch, in the probable course of events, would 
be likely, sooner or later, to arrive. If so, it would be an 
event which was absolutely probable, though, in each 
particular instance, the chances were against It. 12 C.P* 
L. R. Cr. n Nor aie mutilations permissible, nhich 
are consented to for some indirect motive, such as making 
the sufferer an object of charity, or to prevent enlistment 
as a soldier, or for the purpose of procuring a discharge. 

J JJale, P C. 421 ; / Haick., P. G. 103 ; 5 W. R., Cr., 7. 
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her. U. V Bennett, 4 F & F., 1105; E v. Sinclaii, 

13 Cox, C. C 28. 

Third — Substituted Consent. By s 89, where a per- 
son IS undei twelve, or is of nnsound mind, the consent of 
the guaidian or other pemon having charge of him, is 
sufficient, and may be substituted for that of the person 
who IS, by infancy or otherwise, incapable of foimuig an 
opinion on t!ie point Here also the act done must be 
for the benefit, as above explained, of the person for 
whom it IS done. The section proceeds to lay down 
limitations as to the nature of the act which may be per- 
mitted, which aie not found m s 88 Substantially they 
embody the considerations upon which a person of 
mature mmd would probably act in consenting to incur 
any i*isk As an illustration of the principle, where the 
pimcipal offence is not exempted from liability, all abet- 
ment thereof is not exempt, see E v. Whitchurch, 
L. R. 24 Q. B. D< 420, where a woman to whom drugs 
to cause abortion were administered, was herself held 
liable for abetment. 

Fourth.— Circumstances under ichich consent viay 
he assumed or dispensed loith. Under s. 92 consent 
may be absolutely dispensed with, where the circum- 
stances are such as to render consent impossible, or 
where in the case of a person incapable of assenting, 
there is no one at hand whose consent can be substituted. 
The same limitations apply as in s. 89. The protection of 
persons who perform surgical in operations which end 
fatally, or which produce injurious consequences that 
were not anticipated, is made by the Penal Code to 
lest upon the principle of a consent, express or implied, 
having been given to the operation. The same principle 
is adopted by Sir .Tames Stephen in arts. 204 and 205 
of his Digest of Criminal Law. He says: “ I know 
•ol no authority for these propositions, but I apprehend 
they teqwhe none. Th® existence wf surgery as a 
profession assumes their truth.” The English Draft 
Code of 1879 makes no leference to consent By 
s. G7, ” Kvoryone is piotccted from criminal responsi- 
bility for performing with reasonable care and skill any 
surgical operation upon any per • is benefit; 
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With a woman who, from idiocy, is unconscious of the 
nature of the act, and is jneapablo of signifying consent 
or dissent. But the English judges hold that a consent 
arising fiom mere animal instinct is sufficient, and that 
whore the female is of an age to have such instincts, and 
m the absence of some evidence to the contrary, it could 
not be inferred that the act was without her consent It. 
V I' kichtT, L. R., 1 C. C.. 39=35 L. J. (M.C.) 172=14 L. 
i . 573 n V. Barren, t. R., 2 C. C., 81. The Penal 
Code, however, letjuires the intelligent consent of a 
woman who is able to understand, not only the natuie, 
but the consequences of the act. An idiot may be as 
capable of assenting to sexual intercourse as any other 
female ammal. But it is evident that the nature and 
consequences of illicit mteicoucse with a woman, aie 
veiv dmeient from what they would be in the case of a 
cow. It 13 precisely this difference which the Indian 
l&v, requires that she should be able to understand, and, 
understanding it, still to consent. 


In all the above cases the coait held that the pnsonei 
must be acquitted, it he was deceived by the actual sub- 
^ consent was being given 
to the act complained of The same rule is laid down m 
the first clause of s 90, but not in the second. It would 
seem, therefore, that a defendant who relies on the con- 
sent of a person of unsound mjnd. or in a state of ia- 

the mental state of the person affected was not such as 
to c-NCuse his act (see a«te, § 5 o). 

it faf obvious that there can be no consent at all, when 
under the infiuence of fear, or under miscofl- 
■^n instance of the latter sort occurred 
A f a snake charmer, induced the 

deceased to allow himself to be bitten, in the belief that 
w ^ cure snake-bites by charms. 12 

in <A. Cr..) 2S. So it has been held 

rlf I ^ induced a girl to sleep with 

rviinM I Ignorant that he had a venereal disease, 

fchftt hnS “U indecent assault ; that is to say, 

consent was nullified by the fraud practised on 
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71. Immunity for acts done under Compulsion.— 

Compulsion is of two sorts it either arises from the 
act of an authoritj’ which, rightly oi wrongly, has for 
the time being supeiseded the Government of the 
country, oi from the acts of private persons, who, 
without any show of legality, proceed in open defiance 
of law S 94 appeals to refei exclusively to the latter 
cla-s ot cases There aie obvious reasons why a Code, 
which assumes the continuance ot law and tribunals, 
should take no notice of a state of things in which both 
have ceased to exist. It may be advisable, howevei. to 
offer a few remarks upon that branch of the subject. 

The effect of foreign conquest is to annul, or suspend, 
the* oulmaty sove reignty of the conquered country , and, 
wliile the occupation lasts, the laws ot the subject State 
can no longer be rightfully enforced, or be obligatory 
upon the inhabitants who loriiain and submit to the 
conqueioLS No laws other than those of the conquerors 
can, in the natriic of things, be obligatory upon them, 
for wheio theie is no protection or sovereignty there 
can bf' no claim to obedience Per Mr. Justice Stnnj, 
cited } Phill, Int. L , In cases of civil war, 

theie IS gieater dtlRcuUy . for the first stage of a civil war 
IS always, and ncccssarilj', toniicd lehelhon, and those 
who take pait m, or aid it, rebels and liaitors. But it 
IS quite clear that, w’lth lespect to civil war also, obedi- 
ence involves sovereignty, and sovereignty is tested by 
piotcctinn Rii Robert Philhnioio says : — 

The CISC sujJl’oscil isahv.v>s one of the t'roitost nicetj and 
diflicuity. It >vould rither kseui, ,k laittur ot si'cculatlon, th.it 
i\hon .«n old Qoiornmcnt U so fir ovorthro.vii that imother 
Oo\ eriniicnt entiroh cKims, and at Ic i-t |iiTtiilly oxcrciae^, the 
juris liction ivhi:h formerly licIonKed to it, the individual is left to 
att K h himself to, and to become, by adojitlon at le ist, the subject 
of oither Govermnent. The analojty under which it is most just 
to 1 such c.'ses has been thouj'ht to be that which has just 
been discussed. 1 1: . the rule which applies to cases ot foreiijn 
coniju.'jt, where tlio-.e only arc bound to obedicnca .ind allegiance 
who leimm unJei the protection of the conqueror." 3 Phtll Int. 
T... 7 i3. 1 mie 1'. C. fj. 

So tlu; stit 11 Hon. VII-, c. 1, which was passed aft'^r 
the Wins oC the Roses, recited “that the subjects of 
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provided that performing the operation was reasonable, 
having regard to the patient’s state at the time, and to 
all the circumstances of the case.” Of couise actual 
dissent would he one of the circumstances of the case. 
There are some extreme operations, such as those re- 
sorted to m certain cases of cancer, which entail such 
teinble sutfering, with such a small chance of success, 
that many men of oidinacy strength of character would 
prefer to die quietly rather than submit to them. No 
surgeon uould, or ought to, venture to perform trache- 
otomy or excision of the tongue upon an adult who, upon 
full consideration ol the facts, refused to encounter the 
risk On the other hand, no medical man would, or 
ought to, hesitate to extract a tooth, or to lance a bod of 
a child of thirteen, howevei much it might struggle and 
lioul, and I cannot imagine that he could be piosecuted 
for inihcting hurt without due consent Possibly in such 
a case, d it were conceivable, a very scrupulous judge 
might lequiie the support of s 95. In most instances 
the consent of a patient is never asked to an opeiution. 
Ho 18 told that it is considered necessary, and he sub- 
mits to It. In such a case consent would be iinpli®*^ 
Irom subtni-ssion The mere fact of an adult placing 
himselt under tieatment in a surgical case would. I have 
no doubt, cairy with it an implied readiness to submit to 
everything that was necessary for a cure. If liis sUtc of 
health rendered it advisable that the pro.spcct of an 
operation should be kept from him, and if he were placed 
undei chlojotorm, and operated on, without knowing 
what was about to take place, and if such a proceeding 
wa- a piopci one foi his own benefit, a judge or jury 
plight leasonably infer Jns consent In a case wUcrean 
ignorant practitioner performed an operation, soimnii- 
neutiv dangerous that skilful surgeons hardly ever at- 
tempt It. 1 1 : , cutting out interna! piles, and the patient 
blei) to death, it was held that he could not claim the 
benefit oi s as a patient cannot bo held to accept a 
risk ol a hicJi he is not aw'aic, and which even the opera- 
toi does not appear to have su.sjiected. 14 C., 56G* 
i>( John Long, 4 C. & P. 398 & 423. Coniiast this 
case with 1908 A. W. N. 91=5 A. L. J. 155, whciean 
unsuccessful opciator foi cataract escaped liabilitj. 
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71. Immunity for acts done under Compulsion — 

Compulsion is of two soits it either auses from the 
act of an authoiity which, nghtly or wiongly, has for 
the time being supeiseded the Government of the 
country, oi fioin the acts of private persons, who, 
without any show of legality, pioceed in open defiance 
of law S 94 appeals to r^er exclusively to the latter 
cla-s ol cases There aie obvious reasons why a Code, 
which assumes the continuance of law and tribunals, 
should take no notice of a state of things in which both 
have ceased to exist. It may be advisable, however, to 
olTei a few remarks upon that branch of the subject 

The otTei t of foieign conquest is to annul, or suspend, 
the oidinaiv soveicignty of the conquered country ; and, 
while the occupation lasts, the law's ot the subject State 
can no longei be nghtfuDy enforced, or bo obligatory 
upon the inhabitants who leuiain and submit to the 
conquerors No laws other than those of the conquerors 
can. in the natuicof things, be oblig.atory upon them, 
foi wheic theic is no piotection or sovereignty there 
can be no claim to obedience. Per Mr Justice Stori/, 
cited J Pliill, hit L , 737 — 730. In cases of civil wai, 
theie IS gieatoi ditticulty . foi the first stage of a civil war 
IS always, and nccess.xrily, termed icbellion, and those 
who take pait in, oi aid it. rebels and traitors. But it 
IS (luite clear tliat, with respect to civil war also, obedi- 
ence involve') sovereignty, and sovereignty is tested by 
pioti’ction Sir Robcit PhiUimore says : — 

The V. isu supposed Js 'ilw.ijs otic of tlio greitcst nicety and 
dilliciill>. It ftould r.ithcr seem, as v luUtor ot speculation, that 
wlicii 111 old Go'erntnent is so fir oterthroivn tint iinother 
Gu\einnieiit enliiolv claims, and at Icist pirtiilly exercises, the 


to 1.1111^0 such t.'ses h.v3 been thought to be thxt i\hich has just 
been discussed, iir.tlic rule nhich applies to cases of forei"n 
conii\u'-.t, where tiioso on!> aio bound to obedience and allegiance 
wlio reni un under tlie protection of the oonnueror *' 3 Phtll r„t 

7 SO, 1 llaleV.C. fJ. ' ‘ 

So the stat 11 Hen. VII.. c. 1, which was passed after 
the Wais of the Hoses, recited "that the subjects of 
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England are bound by tbe duty of their allegiance to 
serve their prince and sovereign lord for the time being 
in defence of him and his realm against every rebellion, 
power, and might raised against him”: and enacted 
that DO person attending upon the King for the time 
being in his wars, should be punishable for such seivice. 
The general principle was laid down in s. 70 of the Draft 
Code of 1879; "Everyone is protected from criminal 
responsibility for any act done in obedience to the laws 
for the time being made and enfoiced by those in pos- 
session de facto of the sovereign power, in and over the 
place where the act is done.” 

There is very little upon this point to be found in the 
English decisions The lebellion of 16S8 was successful 
and permanent, while those of 1715, 1745, and 1798 
were so immediately unsuccessful that they gave biith 
to no apparently tegal state of things. The rebellion 
against Charles I. is the only instance in English history, 
apart from disputed succession to the Crown, in which a 
Government, which had been completely overthrown and 
replaced by a different constitution, has itself been after- 
wards restored Several cases are accordingly to be 
found in that senes of tnals vrhich took place after the 
Hestoration of Chai ies II In AxlctVs case, Kelyng, 13, 
an officer who commanded tbe guards at the trial and 
execution of Charles I , pleaded that all he did was, as a 
soldier, by command of his superior officer, \\hoiu ho 
must obey or die. Tliis was held to be no excuse, as his 
superior officei was a traitor, and wheie the command 
IS traitorous, obedience to it is also treason. This deci- 
sion, It will be observed, is m accordance with s 94 of 
the Code. In Sir Henry lane's case, Kelyng, 15, the 
chaige was treason against Charles 11., and tlie overt 
acts weie tliat he was one of the Slate Council, and that 
he took command of the forces by sea and land, and 
appointed ofhceis He pleaded that the King was then 
out of the kingdom, and out of possc.ssion ; that Parlia- 
ment was the only j>ower regnant, and that what he did 
was by it.s authority. In fact, he appears to have relied 
on the principle of II Hen. "^HI., c. 1. The court over- 
ruled his defence, holding that t^rllament was di.osohcd 
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by the death of the King, which was immaterial if it 
continued to be the sole depositary of power, and that 
fiom the death of Charles 1. his son was de facto, as 
well as dr jure, King of England, which was certainly 
untrue Sir Michael Poster obviously considered this 
lubng to be unsound Fostet, Cr L , 204. Various 
cases arising out of the lebelhon of 1745 will be found 
in Foster. The most important as bearing upon this 
subject IS MeGroicther's case, Foster, C}. L, IS, 
wheie a lieutenant in the rebel aimy pleaded that 
he was a tenant of the Dnke of Perth . and that on being 
summoned by the Duke to take up arms he lefuscd, and 
was then told that he should be torced and bound with 
cords ; and that the Dake thieatened to bum the houses 
and drive off the cattle of all who refused to follon him 
It was laid down by Lee, C J., that the only foicc that 
could excuse was a force upon the person and piesent 
fear of death, and this force and fear must continue all 
the time the partv remains with the icbcls See 1 Hale, 
SO . 1 Ea%t P C. 70 

Whore an authority founded on lebclhon has settled 
down into an apparently legal toim of Government, I 
should suppose that everyone would be justified in obey- 
ing and acting under its oiders, m the oidmary course of 
civil administration, even though such ordeis were illegal 
in then origin and piocedure So it was held in the 
United States, that a person %vho had leceived, and was 
accountable for, public money, was discharged by 
showing that it had been seized aod appropriated by the 
rebel authorities, without any fault or negligence on his 
part 1 Bishop, Ciim L, s. 361 But such obedience 
would be no defence if the acts committed weie in direct 
and voluntarv furtherance of the rebellion itself, or were 
crimes which could not be justified undei the orders of 
any authority {ante, §§ »V H8) 

As regards compulsion exeicised in time of peace b3’ 
mere piivate peisons, ihe law’ is more severe, as m most 
cases theie is a remedy at hand. The mere menace 
of futuie death will not be sufficient, however likelv it 
may be to be executed. 1 Hale, P. C. 51. The threat 
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must be of instant death, made under circumstances 
which render it reasonably likely that it may be executed 
on the spot. Even such a threat will not excuse a person 
for committing murder; 1912 M. W. N. 1108; or an 
act of treason punishable with death. If the alternative 
IS offered to him of dying as an innocent man or a crimi- 
nal, he IS bound to accept the former; and this was also 
the law of England 1 Hale, P. C. 51. Nor will even 
a threat of immediate death be an excuse if he has 
voluntarily, or under any weaker form of compulsion, 
exposed himself to the threat; as, for instance, if he has 

joined a seciet society for cuminal purposes, which enfor- 
ces obedience to its orders by death (§ 91 Explanation 1) 
13 K. L. R. 290=1 Cr. L. J. 282. A fortiori, it is no 
delence to a charge of giving false evidence that the 
witness had been coeiced into doing it by the police 
mspectoi; lOW.R Cr,48;22W R. Cr, 2; 20 B , 394 
or to a charge ot offering biibes to jiublic servants, tbat 
the ‘•ervants weie so corrupt that it was necessary to 
bribe them in order to avoid molestation and pecuniaiy 
injUM 14 B , 115 

72 The legal bases of the Right of Private De- 
fence. — The whole la»v of self-defence (I. P. C., 

100) tests on these pioi>ositions ; (1) that society 

undeitakes, and, m thegro.it majoiity of cases, is able, 
to protect piivale peisons against unlawful attacks upon 
tlieii peison oi propeity, (21 that, where its aid can be 
obtained, it must be lesoitod to; (3) that, w’here its ai^ 
canni't be obtained, the individual may do eveiytlrnb' 
tliat IS necessary to piotect hirasolt , but (4) that the 
violence used must be m proportion to the injury to be 
aveited, and must not be emplojed for the gratification 
ol vindu’tive or malicious feeling. It is evident tha 
piuj)o'ition (1) IS the basis of the entire law. Ko one 
would clieain of applying the rofineiaunts of tiie I’ena 
Cod< to an uns'ettled countiy, wliuie everyone caine^ 
Ins hie m ins Inmd and proposition (2) rests upon am 
assiiiiKs nioposition (J) 

73 Limitations to the exercise of the right — Sec- 
tion 99 lays ilown two classes of cases, in w hich self* 
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defence is absolutely forbidden First, where there is 
time to have recouise to the protection of public autho- 
rities, and, secondl}', with ceitain limitations, where the 
act IS being done by, oi iindei the direction of, a public 
seivant. 

(A) }\oright of pt'uaie defence uhoc iecour$r may be 
had to public authoiitie^ — The fiist case rests upon the 
assumption that sell-delence is unnecessary “If A 
feais. upon just giounds, that B intends to kill him, and 
is assured that he provides weapons and lies in wait so to 
do. yet without an actual assault by B upon A oi upon 
his housi . to commit that act, A may not kill B by way 
of pieventiou Foi the law hath ptovidetl a security 
foi them b\ ilight. and n-course to the civij magistiatefor 
piotection ’ 1 Hale, P C .'lU . 7W R (Cr,)34;35C. 

384 = 12 C W N 579=7C L J 374 ; 35 C 443 ; but 
piopeitv however need not be abandoned to maiaudois 
in view ul applvmtr to the Police ; Weir 1. 44, 1896, A W- 
N 170; 36 C’ 827=10 Cr L. J 245;10Ou Ca 196= 
6 Cr. L J , 271 ; noi need a poison lice fiom a violent 
assault toseektlMii piotectiou, 1 Cr L.J 16; 5 Cr L. J 
218=2 P.W R (Cr).22;28M 454 It nevei was in- 
ti-nded that a man -.hoiild submit to depiivation ol pio- 
pcit\ in his possession while exercising any right of 
dclelKe, and liust to leiosei it b\ the tedioui upeiatiuiis 
of a c,i-c in the Ci\il Court, with all the weight of 
posse-<su)ii. '</U£s of proof, etc , against liim 2 W. R. (Cr.,) 
59 ; 7 C. L. J. 359. Also llie tact that. e\en alter 
W. 1 I ning ot an iinpendiiig attack, he h.is not ptociued the 
necessary protection, does not depine huii ol the right 
ol stjlt-tlfic-iice when th«' dangei actualU .ruses 14 B., 
441 ’,jolhl ,24C.6S6 The cucum^tance might, however, 
bo very material if a rjuostion .nose, whether the injury 
ultimately inflicted iijx>n the assailant uas hana tide an 
act of selt-de/ence, oi was doii« horn motnes of malice 
and U'Nuiige 

.Y<- nqht of piiialcdefeiut aqnut'tl acts of Public 
^encnits — Secondly, the clauses m favour of public 
seivantsicst paillv on the pioh.ibiht\ that then acts will 
lie lawful, in winch case itsistance must necessarily be 
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unlawful ; partly on the theory that resistance is un- 
necessary, since the law will set right what has been 
wrongly done in Us name , and, lastly, on the ground 
that it IS for the good of societj’ that public servants 
should be protected m the execution of their duty, even 
where they aie m error. 

Where the act intended a public servant is itself 
lawful, the only possible defence for one who resists, is 
that he did not know that the person resisted was a 
public servant, or was authorized by a public servant. 
It will be observed that Explanations 1 and 2 of s. 09, 
which couespond to clauses 1 and 2 of the same section, 
contemplate different states of things. The first I’efer 
to acts which a public servant can do by his own 
authority . as, for instance, the arrest by a policeman of 
any person who comes within the provision of s. 54 of 
tho Criminal Procedure Code The second, to acts for 
which he must receive a special authority from a superior; 
as, for instance, the seizure of the property of a judg* 
ment'dehtoi m execution of a decree against him. In 
the foimcr case, all that is requited for the protection of 
tho officer is that his official position should be known. 
In the latter case this alone is not snfhcient, unless it 
also appears that he has a special warrant for the action 
which he is taking. Lord Halo says upon this point, 
that a bailiff sworn in and known in the vicinity as, '/ 
with us, a policeman in his uniform — need not notify i 
himself to be such by e.xpress words , but it shall bepre- 
sumed that the offendei knew him. But it is not so in the l( 
nisht-tirae, unless there is some notification that he i? a 
constable But whether it bo m the day or the night, it is 
sufficient notice if he declares himself to he the constable, 
or commands the peace m the King’s name. If, liowcver, 

he he a private bailiff, either the party must know that he 

is such, oi there must besomcsuch notification thereof, 
whereby the party may know it, as by saying “ I arrest 
yon.” which is of itself sufficient notico< and it is at the 
ponl of the part 3 ' if he kills him after these words. 

/ Hale, r C 460 But a& to the writ or process 
against tiie party, there is no difference hetwcon a public 
and a private bailiff ; for, in either case, if the party 
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submit to the arrest, and do demand it, he is bound to 
show at whose suit, lor what cause, out ot what court 
the process issues, and when and Ahere returnable 
1 Hale, P. C Jo.S , note (g), Gitm P C , « SO. Wheic 
the arrest IS lawful, and made bj' one who states the 
charge on which it is made, resistance is unlawful, 
w hethei the offender did oi did not know that undei the 
circumstances he could lawfulU be airested P v 
Bartlej,4 Cox. 406 

Wheie the act of a public servant is unlawful, and is 
likely to cause death or grievous hurt, resistance to it is 
necessaiily justifiable, as any redress that might be 
afforded by an appeal to superior authority would come 
too late The improbable but conceivable case ot an 
attempt to o^ecule oi flog the wrong man, oi a man 
against whom no such sentence had been passed, would 
come under s. 99, cl 1 and 2 In cases of other wrong- 
ful acts not attended b} such consequences, the ught to 
lesist will depend upon whether the public scivant can 
bo said to have boon “ acting in good faith under colour 
of his office, though that act may not be stuctly 
justifiable by law ” 

Acts purporting to be doiii* undei tlie authout} of 
the law ('‘la to wluU acts one noit/ tlaim pniilef/e as beinrj 
of an oficial chaiacter, see 21 B., 734) may be illegal in 
one 01 othei of foui ways 

First — When* the waii.int under which the officer 
acts IS on its facf legal, oven though defective in form, 
and is issued by an authoiity competent to issue such a 
warrant, but was impioperly or megularly issued. 

Setojid — Whrre the wanant is issued by a competent 
authority, but is on its face illegal 

Third . — Whcic there a good authority to do a par- 
ticular act, but it IS vlone m an illegal w'ay by the officer 
entrusted with the execution of it 

FoM/f/i — Whore the act IS ordered by one who bad 
no jurisdiction to order it, or executed by one who had 
no authority to execute it. 
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In applying the Bnglish cases upon this subject, most 
of which arose out of the killing of a constable or other 
officer, it is necessary to bear in mind the peculiar 
doctrines of the English law os to homicide. “ When 
a minister of justice, as a bailiff, constable, or watchman, 
IS killed in the execution of his office, in such a case it 
IS murder,” and it makes no difference that the killing 
was wholly unintentional, provided it occurred in the act 
of resistance. 1 Hale, P. C. 39,457, 472, Foster, Cr. 
L 258, 808. But where the officer is doing an act in 
which he is not protected by his warrant, he is in the 
same position as if he had none. He may be resisted 
to such an extent as any other man might be resisted 
who was doing the same act. If he is killed by violence, 
in excess of what the case leqimes, this is manslaugh- 
ter, the excess isndering the killing unlawful, but the 
provocation arising from the illegality of the officer’s 
conduct reducing U below murder. 1 East, P. C. 300 
Foster, Cr. L. 312; R. v. Lockley, 4 F. & F., 155, 
at p. 1S9 ; R. v Chapman, 12 Cox, 4. In all such cases, 
therefore, where the killing is held to be murder, it 
must bo taken that mere resistance wa^ unlawful. 
Where the killing is only manslaughtei, the mere resist- 
ance was lawful, the excess only constituting the crime 

First, u'hei e the issue of the uurruiU is legal hut is 
irregularly.— In the first of the four cases, resistance is 
always unlawful. 

“ It IS suflicient if the yroces'i iticlf he legal in the fraino 
of it, and issue in the ordinal) course of justice from a court 
or person haiing jurisdiction in the <Ase. No error or irregula- 
rity in the preMous prorceding will affect it, or 0x0030 the 
killing the olhcer in the execution of it fioin the guilt of rauruor, 
.ind therefore if a mpDin ad Ma(i»factcndniii, or a Juri 
(Will runt to hcire the eredilorV person or goodsl, or an) uthcr 
writ of the like kind, issue directed to the Bhcriff, .ind he or iioy 
of hid olheers he killed in the cxeciit'.on of it ; upon nn Jndictiuen 
foi this murder it ih only necessarj to ptoduio the iviit or wuriunt, 
w ithout showing the judgment or decree ; for howei er erroneous y 
the process iHsucd, the sheriff must obey, iind ii* justified bv i • 
// however, the irroeeedinij t« ajantsl the i-nrly wh) iue* out •' 
iprit, he vmsl show {he jiultjmeHt a* veil at the writ, (id” '• 

Mirhill, 3 Lev., 20 So, altlioiiBh the cause be not expressed witi 

suflicient particularity, the olliccr is justified if coough appe»r t® 
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show thntthe magtstiatc had jaiisdtctioa <3^er the subject-matter. 
Th>s must, ho^^eTer, be understood of a warrant containing all 
the essential requisites of one. In all kinds of process, both ciiil 
and criminal, the falsity of the charge contained in eucit process 
—that IS, the real injustice of the demand in one case oi the 
paity’s innocence in the other— mil alToid no matter of aliena- 
tion for killing the offieei, for exeryone is bound to submit him- 
self to a court of justice.” 1 East. P C Jo") . 1 Hale P C 45T , 
J HawK., P C liii , Foster, Ct L til, Curhs's ease, Fostet Cr. 
L lit 

Accordingly it was held in England that the police 
were protected by a waiiant issued by a competent 
magistrate, though irregulai in form i? v Allen. 
And so it was held in India that it was unlawful 
io resist arrest upon a tvaiiant issued under s 351 
of the Civil Procedure Code, which was sealed by 
the Court, but initialled instead of being signed , 8 A , 
293, 18 A. 246 ; 6 C. L J 753=6 Cr L. J. 439 ; 3 C. 
W N. 605; [see. howeret, 23 C , 896 & 28 C 411, at 
p.414 ,] orto resist the police m carrying out a distraint 
under % 19 of the Madras itent Becovery Act, though 
the attachment was m fact unlawful 13 M , 146 

In consideiing, lor this piupose, whethei a uauaiTt 
01 order was issued by a competent authority, it must 
be remembered that the ijuestiou is, whethei the 
.authoiity ivas competent to issue the soit of waiiaut or 
order which is placed m the hands of the nflicei for 
execution , not whether he was competent to issue the 
paiticular xvaiiant- oi ordei. which must depend upon 
•the tacts and tueuiiistances of the actual case. Also 
that the gencial uile foi determining jurisdiction is 
" that nothing shall he intended to be out of the juiis- 
diction of the superioi eouit'., hut that which specially 
appears to he so : Imt that nothing is intended to be 
within the jmisdiction of an infeuoi couit, but that 
whicli is expressly alleged ' Per Parke, B., Jlouaidv 
Gossett, 10 Q B at p 453=16 L J Q B , at p 349 ’ 
Both of these points weie illusiiated in the follow- 
ing case In England a peei cannot be arrested or 
imprisoned for debt In Molation of this lule the 
•Court of Common Pleas issued a writ for the arrest of 
•the Countess of KnfJind. which showed her rant upon 
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its face. It was held, however, that the sheriff and his 
officers weie justified in executing the writ, notwith- 
standing the principle that ignorance of law is no 
excuse, since in some cases, as in cases of contempt of 
couit, such a writ can issue against a peer. Connies'^ of 
Jiutland's case, 6 Rep., S2a. Recently (1893) the 
Dowager Duchess of Sutherland was arrested and 
imprisoned for six weeks for contempt of an order of 
the Court of Chancery. 

Second, ichere icarranl emanating from a competent 
axithority is pnma facie illegal.^The second case may 
be illustiated by the well known instance oi General 
Warrants, which were for the fiist tiraediscu.ssed in the 
prosecutions arising oat of the pnblicatfon of the North 
Briton by Wilkes, in 1701 The Secretary of State 
issued warrants directing the ariest of the printers and 
publisheis of the North Briton, without specifying their 
names, and ordering the search for and seizure of scdi* 
tious books, papeis, and documents, without specifying 
w'hat. It appeared that warrants of this sort had been 
constantly issued by the Secretary of State, and their 
autliouty had never been disputed. They were decided 
by Pratt, C. J , (aftenvards Lord Camden) to be wholly 
illegal, and heavy damages were awarded against all 
wlio had acted upon the ivarrants. Leach v. Money and 
Entick V Crtm«< 7 ^ort, 19 SU Tr., 1002; 3 Buff., 1692; 
It is obvious that no one could be expected to 
submit to an authority so vague m its terms. This 
\\as the principle on which the judgment of the 
Queen's Bench was given in the case of Howard v. 
(ios'iett 10 Q. B., p. 377 ; 16 L. J. Q. B, 375. There 
the plaintiff had been arrested by the Seijeant-at-ariiis 
of the House of Commons on a w’arrant which set 
out no reason for the arrest The Court of Queens 
IB<‘nch held that it gave no protection to the officer 
oKfcutmg It Coleiidge, J., said' “The warrant 

dors not disclosu that the partv’ was charged with any 
offence, or had been convicted of any ; still less docs at 
shou the natuie of the offence. If for the House of 
Commons in the warrant you substitute any other 
authority known to the constitution, it is quite clear 



§ 73.] RESISTANCE TO EXKCTN. OP DEFEC. WARRANTS. 209 


that the warrant would be bad. The party sought' to 
be arrested under it might lawfully resist, oi, if arrested, 
would be discharged upon the return to a writ ot habeas 
corims " This decision was reversed on appeal Parke, 
B., who delivered the judgment, agreed with the lower 
court that the warrant wonld have been void, if it. had 
been issued by a magistrate acting under some special 
authonty to take a man into custody under some special 
circumstances He considered, however, that the 
warrant of the House of Commons must be treated m 
the same way as if it had been issued from one of the 
superior courts, and that such a warrant would bs valid 
even if it expressed no cause at all, as every piesump- 
tion must be made in favour of the legality of every act 
of the superior courts Hoxtard v Gossett, 10 Q. B. 
452 — 455=16 L. J., Q. B. 349. The foimer judg- 
ment would evidently govern ihe case of all warrants 
issued by Mofussil courts, and by magistrates in the 
Presidency towns Its punciple was applied in a case 
where the defendant was charged under s 147 with 
noting by resisting the execution of a warrant to seize 
property m a house The warrant was general in its 
terms It did not on its face purport to authorize the 
peon to seize the property of the petitioners, or to enter 
then house, and did not even mention the names of the 
persons ivhose house was entered It was held that 
the waiiant was illegal, and that .an assembly foimed 
merely to resist its execution could not be called an 
unlawful assembly 29 C. 244 See also 16 C W. N 
1078, where resistance, offered to the police to pre%’cnt 
an illegal entiy and seaich, was justified The same 
principle has been applied, both m England and in 
India, where the warrant was upon its face ambiguous 
or uncertain, as, for instance, where a peison was 
aiiested upon a wariant which omitted her Christian 
name R v Hood, 1 Moody, C. C. 281. This is 
intelligible enough A warrant to arrest Smith or 
Ramasawmy miiv apply to a hundred different persons. 
No one is bound to appiopiiate the warrant to himself 
nor has the officer any authonty to supply, by his own 
knowledge oi otlieiwise, that which is left uncertain 
m the w.ariant The same can haidly be said of an old 
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case, which is still cited as an authority in the law books, 
where the arrest of Sir Heniy i’errers under a warrant, 
in which he was so named, was held illegal, because the 
warrant went on to describe him as a knight, whereas he 
was really a baronet. It. v Ferrers, Cro. Car. 371. In 
two cases in India, the Bombay High Court has held 
warrants invalid wheie the full name of the individual 
w'as given, but without any description by way of resi* 
dence to distinguish him from anj' other person of the 
same name In each of these cases, however, the form 
of warrant given by the statute directed that the resi* 
dence should be stated 9 B H. C. R. 154 ; 18 B. 636 
In Calcutta it was held that no offence was committed 
by disobedience to a warrant which described the person 

to be arrested as the son of a man who was not his 
father 28 C. 399. 


Third, xt'here the tcarrant is good, hit its mode of 
execution is illegal . — In the thiid class of cascs_ resist- 
ance appe.irs to be lawful m England. Accordingly it 
was held that killing Avas only manslaughter “where a 
good wairant is executed in an unlawful manner; as if 
a bailiff is killed in breaking open a door or window to 
arrest a man ; or, perhaps, if he arrest one on a Sunday, 
since 29 Car II , c 7, by which all such arrests are 
rendered unlawful ” Hawk., P. C. 104 ; i Hale, P. G. 
458. In India the question would be, M’hether the 
bailiff was acting in good faith under colour of his oBice 
so as to come within the terms of s. 99. 12 B. 377. 

Nothing is said to be done in good faith which is done 
without due care and attention (I. P. 0., s. 52). Where 
a police officer attempted, without a search-warrant, U* 
onlei a house to search for stolen pioperty, it w-as held 
tliat lesistance to him was unlawful, and could not be 
justified on liiegiound of self-defence. 7 B H. C. R. (Cr. 
Ca ) 50 ; 19 M. 349 ; 1869 P. R. 69 ; 1900 P. R 21 ; 
1901 P R 5 In the Bombay case, it appe-ins that the 
police were as much in search of persons as of property, 
and for the formor purpose their entiy was lawful. The 
judgment, however, was rested on the fact that it did 
not appear that the police vrcrc acting otherwise than 
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in good faith. Similar decisions were given on the 
same ground, where the officers were acting wrongly 
in doing acts which they in good faith believed they 
were bound to do 29 C. 417 ; 30 C. 97. On the 
other hand, where a bailiff broke open the doors of 
a third person, in order to seize the goods of a judg- 
ment dcbtoi which were supposed to be theiein, and it 
turned out that theie were no such goods, the same Judge, 
Melvill, J.,who had decided 7 B. H. C. R. (Cr, Ca.) 50, 
held that the act was unlawful, and that resistance to it 
was not punishable under s 183 or s 18 g of the Code 
7 B. H C (Cr Ca.) 83. It is likely that the same 
decision would have been given if the defendant had 
been charged under s 353 with using criminal foice to 
the bailiff, and he had pleaded that be was acting law- 
fully in deience of his pioperty When resistance was 
offered to a police officer who attempted to seaich a house 
without a written authority, under a section of the 1872 
Code w’bich corresponds to s 1G5 of the IfsOb Code of Cr 
Pro It was held that a conviction under s 353 could not 
be maintained 7 N -W P. H C R 209, See also 
27 B S90 ; 6 Cr. L J 439=6 C L J. 753. It has also 
been held that no offence was committed under s 183, 
where a bailiff had been lesisted m attempting to attach 
propeity under a warrant which had ceased to be m 
force by lapse of time IOC 18 


Similar questions would arise wheie good wairaut 
was wrongly e.\ecuted A \%ariant foi stealing a boise 
~was issued against John Hojes. wlieieas it should have 
been issued against liichatd Hojes. who was the son of 
John If the constable had aiiested John Hoyes, the 
man would ha\c been discharged, but the constable 
would ha\e been safe i«Htc,p 20G) Instead of doing so, 
he arrested Kichaid Hojes, who was the peison really 
intended It was held that his act was wholly illegal, 
and that he was not pioiccted bj’ his warrant An 
oiheer who is duccted to aiicst John cannot be allowed 
to form an opinion that Richard was really meant, even 
though the opinion is a sound one “ Wliere, indeed it 

•can bo shown that a felony has actually been committed 
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the constable may throw the warrant aside. It is soRl* 
cient to show that he has taken the person who is really 
charged with the offence, however he may have been 
misdescribed. He cannot do this where only a mis- 
demeanour is charged,*’ for m such a case he cannot arrest 
without a warrant. Per Tindal, O.J. — Hoyes v. 

1 M & G. 775. Where a warrant is issued against A. B., 
and IS executed against a person of the same name, 
who was not the person intended, the liability of the 
officer for a wrongful arrest, and the right to resist him, 
would depend upon the question whether he made the 
arrest m good faith, and believing upon reasonable 
grounds that he was arresting the right man. (See 
21 C 392, where it was unnecessary to decide the 
point I On the same principle, where an officer is autho- 
iized to do any act without warrant, upon a reason- 
able suspicion that .a particular state of things exists; 
as, for mstaace. chata person has committed, oris about 
to commit a particular crime, loststance to him is tin* 
laxvful, though the suspicion is unfounded, if the officer 
io«? jide and reasonably entertained it. 12 B. 377. 
See S V Phclpf. Car & M- 180; Ji v. Carey, 14 CoXp 
214, whcie It was held that the policeman acted xvithout 
any grounds of suspicion. .Simil.irly where a warrant 
authorizes the seizure of the goods of a debtor or 
defaulter, and tlie officer seizes goods vrhich he reason- 
ably supposes to be the property of such person, but 
which in fact arc not. or which are protected against 
seizure, lesistance to the seizure cannot be justified. 21 
M. 78 & 236; 9 C W. N 125=2 Cr. L. J. 13; 29 C. 

417 Where a xvaiiant authorizes the doing of any act 

under limitations which are, or hut for his ignomnccof 
his <Uit\ would bp. known to the officer, ho is not pro- 
tected bv hib warrant if he violates thorn; fo^ 
instinc--, if he arrests a witness on his way to court, 
3 W. R. (Cr.) 53, or breaks open a hou'^o in attempting 
to seizt‘ goods under civil process. 7 W. R. (Cr.) 12 ; 
2 C. P 1, R, 73 In neither of these cases did anv 
question of u-sistancc arise Such resistance uoidd 
possibly havy i>vt’n held unlawful under s 09, cl. 1 oc •'I- 
Thus, where a Sub-Inspector of Police illegally attempt- 
ed to obtain a thumb impression which he was not 
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authorized to take and was assaulted, the assault was 
held not justified. 30 C. 97=6 C. W. N. 342. 

Fourth, U'here there *s absolute tca7it of jiaisdiction 
.from the commencement — In the fourth class of cases, 
where there is an absolute want of jurisdiction in the 
oflicial who issues the older, or an absolute want of 
authoiity m the person who does the act, resistance is 
lawful m England, and does not seem to be unlawful by 
s. 99. The words “ not strictly justifiable by law,” seem 
to point to cases where there is an excess ot jurisdiction, 
as distinct from a complete absence of jurisdiction , to 
cases where an olhcial has done wrongly what he might 
have done rightly , not to cases where the act could not 
possibly ha\o been rightlv done 11 C. W. N. 836=6 
C. L J 127=:6 Cr. L J 38 For instance, a plaintiff 
sued m the Mamiutdar’s Court in Bombay for possession 
of a piece of land The Court gave him a decree foi 
possession, which it could give It had no power to 
deciee and was not asked fot a partition \Yhen the 
decree oame to be executed, it turned out that the land 
in question was. with other land, in the joint possession 
of the defendant and others The Collectoi was con- 
sulted on the diiliculty, and he oidcred the surveyoi to 
divide the land, and to put the dcciee holdei in pos- 
session The defendant lesisted, and was con\icted of 
obstruction The conviction was icveised, on the 
ground that neither under cl. (1) nor (2) of s. 99 was any 
piotection given to an officer, who was doing an act 
absolutely illegal as regard's hinrself, and wholly ultra 
tires as regards the official who authorized it. 13 B. 168 i 
see also 24 C 320 ; 22 C. 286 ; 1891 A W N 195 So 
a conviction undei ss 113 and 180 was leveised, where 
resistance had been offeied to the execution of a 
waiiant which had been illegally issued in order to 
procuie the production of a witness before an investi- 
gating police officer 24 C. 320; 11 C W N 836 = 
•6 C. L. J. 127=6 Cr. L. J. 38 ; 19 M. 310. 

In England it has been lepeatedly held that an 
arrest, eithei on civil or criminal process, may be laufullv 
lesisted, where it can only be made by warrant and 
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where the -vvarrant, though actually issued, is not in the 
possession of the officer who makes the arrest. A for- 
nor?, of course, where there never had been a warrant. 
Galliard v. Laxton.Z B. & S. 363= 31 L. J. (M. C.) 

Ill K. 1 ElC. D. 

35Z ; fi. V. IVUfiers, 1 East, P. C. 295, 308. The 
reason is that, where an act can only be lawfully done by 
warrant, the person against whom such an act is at- 
tempted IS entitled to see tliat theie is a warrant, which 
has been issued against himself, by a competent otticer,. 
and for a justifying cause. This principle has been 
adopted into the Indian Law by s. 80 of the Cr P. 
Code, which provides that " the police officer or other 
peis^on e.Kccutmg a warrant of arrest shall notify the 
substance thereof to the person to be arrested, and,. 
If so required, shall show him the warrant”: where, 
therefore, the person attempting to arrest has no legal 
warrant in hia possession, oi has only some copy which 
18 not equivalent to a warrant, or where ho makes no 
attempt to notify the substance of it, the person who 
resists him cannot be charged under ss. ISG or 2d.5 B. 
or d-il 18 A 24$; 23 C. 896; 26 C. 743. The 
person sought to be attested under such ciicumstanccs is 
entuied to the right of private defence, 5 A. 318 ; 3 C. W. 
W. 741; 25 C. 274; 26 C. 748; though it would be 
otherwise when arrest is made by a police officer on 
suspicion, 7 B. H. C. R. (Cr. Ca.) 50. 


Where, however, in cases where an arrest may be 
made witjiout wairant, a written order to arre.st is given 
under s. .00, Cr. P. C., by on officer in charge of a police 
station to a subordinate, it is not necess.aty to show the 
order, and the non-production of it does not justify 
re<ustance. 27 C, 320. 


Ca'.es in which arrests have been held unlawful in 
ii-ngjund, bucauso the warrant was issued in one county 
and executed in another county, (] Hale, P. C. 45S. 45'J 
Vf I O' =42 L. T. 543=49 L. J. M. 
C. 41=28 W.R. 539) are provided for by s. 84, Cr. P. C. 
bo the execution of a warrant by a person not duly 
authorized IS illegal, Broad/oofn case. FosUr, Cr.L,254: 
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Dixon's case, 1 East, P C. 313, bat the Cr. P. C., while 
it requires a warrant to be addressed to one or more per- 
sons by name, authorizes the endorsement of it by the 
officer to whom it is addiessed to any othei police officer 
(es. 77, 79) Where, however, the warrant is endorsed 
over by a person to whom it is not addiessed, or to 
persons who are not police officers, the ariest under it is 
illegal. 27 C. 457 In England, a practice giew up of 
issuing warrants in blank, which were afterwards filled 
up by some subordinate who could not have issued a 
warrant, with the name of the person to be ariested, 
or of the person who was to execute the warrant. 
Such a practice was decided to be wholfy illegal, and 
to give no protection to the officer 7 Hale, P C 437 ; 
Foster, Gr L 313, Stocktij’s 1 East, P. C 310 , H. 
V Stfii'cnsou, 19 St Tr. 846; Honsinv Bannir. 6 T R. 
122 ; R. V Winntcl, 6 T. R 454 In India, however, 
the officer would be protected by the seal and signature 
of the Couit, as he could not possibly know the oucum- 
stances under which it had been affixed 

In dealing with the Indian decisions in the pievi- 
ous paragraphs, It is mateual to lemember that they 
involve two classes of cases, one of which has leally 
nothing to do with the law of puvate defence In one 
class of cases the charge is fiamed upon sections of the 
Penal Code which make it a distinct olTence to lesist or 
obstruct a public olficer m the lawful exercise of his 
public duties [See as to s 18d, 25 C. 274 , 10 C. 18 : 
astos 180, 22 C. 286 . 23 C. 896; as to s. 225 B 26 
C. 748: astos 332, 18 A 246 ; 28 C. 399: as to s. 
353, 26 C. 630 : 28 C. 4U : as to s. 147. 29 C. 244 ; 
28 C. 411 ; 14 Cr L. J. 142=18 Ind. Cas. 894.] Here 
it is necessary for the prosecution to establish that the 
officei was acting in such a manner as to bung himself 
within the terms of the particular section If it fails 
to do so the offence is not made out. though the very 
same fact might have been so charged as to brin<^ the 
officer within the piotcction of s 99(1' and 2). In 18 
A. 246=1896 A. W. N. 48, the charge was under s. 332 
and failed, because the officer who was making the arrest 
bad only a copy of the warrant, but it was held that 
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the accused might have been charged with causing hurt 
under s. d23, and would have had no defence, The 
Court said . 

“In our opinion the wonla *fa Hitehar/je of his ihiti/’ c^xt 
have only one meaning, and that is that the officer has a duty to 
discharge and la discharging it at the particular time. They 
cannot mean that the officer la acting under colour of his oSice. 
He must be acting at the time aa a police officer, and in the 
particular matter discharging a duty lacuaihent upon him b 3 a 

police officer. ‘ r 

what his duty r 
or may, m the 

act, unlawful in itself, and not te<iutrcd to he done liy the police 
officer, for the .puipoae of performing the duty which he is then 
engaged upon. It is to coier acts which the police officer miy 
haie to do when in the discharge of his duty that, in our opinion, 
the Words ' luw/iil difthorgo’ ure introduced in the concluaing 
portion of 8. 0<}'2. If it was unnecessary to do such an act, ana 
jel it was done, the act would not he done hy the police officer in 
the lawful dischaige. of bis duty, and therefore would not be 
coieredb) the enuoluding portion of s. 832.” 15 A 216 at 255- 

So m 23 C. 896, wlicro a charge uncler s. 368 had 
been nlteied into one under s. 180, the Court set aside 
the conviction • 

To t.u><t.i>n a conviction under that section, it must be shown 
that the accused voIunUriiy obstructed the constable in ^he u*' 
charge of his public functions There cannot be any 
obsti action of a publu servant in the discharge of In* I'“ 
functions, unless it la shown that the public eervant .’^1 

in the discharge of h.s public funct'ous in the manner ^ 

by law. Of i.ourse if thecanstible was actually n8saulte»lf 
accused would be guiltj of an offence under s. 852 of the lens 
Code 

In 31 C. 424 resistance offered to a Comraissioner 
appiimtc'd by a Court to the entry upon land 
timt'C\inrvil wauaot was justified. See 6 C. W» N. » 
28 A. 481=3 A. L. J, 327=3 Cr. L. J. 368=1906 
A. W. N. 98 . 9 B. 558. In 27 M. 52=13 M. l~ 
285, a-i'iuilt on a constable who knocked at night at 1 
liouse ul an old offynder, ti» sw if he was m, was justi- 
fied. .bi, alho Ratanlal 380 & 605. 

Mow if. in tliese instances, the accused had been 
origmaH) ijiargtd under ?23 or 352. the cares would 
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have fallen under the second class, in which the light of 
private defence really arises A man is charged with 
assaulting or hurting another. He pleads that that other 
was attempting to imprison him or to take away his goods. 
The complainant replies that he was a public oilicer who 
was doing his dutj’ The defendant rejoins that, if so, 
he was doing something unlawful, or in an unlawful 
manner The complainant meets this by saying that, at 
all events, he was acting in good laith under colour of 
his ofiice, and this is the issue which has ultimately to 
be tried. It would be an immateiial issue if the form of 
the charge required him to begin by establishing the 
legality of his own proceedings. 

74. Extent of the right of private defence. — Sub- 
ject to the exceptions already discussed, every person has 
a right to defend hts own person against criminal injury 
or restraint, and his own property against any act which 
is an offence falling under the definition of theft, robbery, 
misohief, or criminal trespass, or which is an attempt 
to commit such an offence The enumeration of the 
offences specified in s 97 is by no means exhctustive. 
The right extends to all offences generis And 

what be ruay do for himself he m.vy do tor anyone else 
undei similar ciicumstances (s 97) This right is not 
dependent on thf actual ciimmality of the person re- 
sisted , It depends solelj on the wrongful, or apparently 
wrongful, character of the act attempted If the appie- 
hension is leal and reasonable, it makes no difference 
that It IS mistaken 4 B, L. R., Appx. 101 = 13 W.R. Cr. 
55, 1879 P. R. No. 56 ; 3 A. 253. See also 21 M. 249. In 
28 A 481 = 1906 A W. N. 98=3 A. L. J. 327=3 Cr. 
■ L. J. 36S, a vaccinator, who attempted to %accinate a 
man's, chilli without his consent, was assaulted by the 
fatlier and Ins friends and they were hold to liave acted 
in puvato defence See also 24 C. 324 j 3C. W.N. 627, 
It is lawful to kill a lunatic who attacks a man, 
though the lunatic is not punishable for his act (s 98). 
It is law’ful to assault a man who is found carryi ng away 
one's goods, though the man is a bailiff who is bound to 
-do the act, if his character is not known (s 99, Expla- 
nation 2). It is lawful to shoot a man who is found 
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h.if /t the ivotJs ilhthnrgr d/ /.i, ,I„(»'cjo 

c.inmTlTjr.k . j*"'*'"®"!! -t at tho particul.i time, Teej 
He meet 1 *t oflicer is acting under colour ol his oace. 

polL oScj? r ‘‘■fl'a'-emGa-Iuty incnml.ent upon him .s » 
ulmtioeo' ^ pa*'®® cihcer may of course occssionully esceed 
•'flat >iis Quty requires of >*•"• — » — - > .r.,. 

or may. m the course of 
u/iianfuJ in itself, or 

J'€rfomnng the dutyuliich he U then 
)a. it IS to coter acts uhtch the police officer may 
thp XI yprin discharge of his duty tint, in ouc opinion. 

Doitinn ’ are introduced in the concluding 

.» .. unnecessary to do such ao act. and 

the '*'ould not be done by the police officer In 

cmJri 1 ““<■ Iheteforo uould Dot b» 

C \eredb> the cnacluding portion of s. S32," jBA 2J6at 230. 

So in 23 C. 896, where z charge uodcr e> 353 had 
been altered into one under s. 166. the Court set aside 
the conviction 

th^^ ^ conviction under that section, it must be showa 

constable in the dw- 

fil, fr ? functions. There cannot be any \oJunliry 

oo tructioii of n public serv.mt m the discharge of his public 
n u'* ‘be puMic servant wor acting 

)... ‘^f bis public funcl'otis in the manner authcrited 

f ‘.ourss if (he constable was actually assaulted, the 
Code" ‘I be guilty of an olfeiice under s 352 of the Tcaa) 

■fti 31 C. 424 rosistance oftered to a Commissioner 
appointfi] bv a Court to the entry upon land under a 
tmm-e\pirt‘(l nauant was|ustiBed. See 6 C. W. N. 164; 

A u; A* 327=3 Cr. L. J. 368=1906 

^ W. N. 98 . 9 B. 558. In 27 M. 52=13 M. L. J. 
^3. a-.-aufi on a constable who knocked at night at the 
oiisc id iin <>(d uirynder, to see tf Jic s\as in, was i»sti- 
I'td. ,s,, .ilsi, RatanlaI380&695. 

these metancts, the occu'iod liad been 
ongmalU charged under f«. f*23 or a32. the cases nould 
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have fallen under the second class, in which the light of 
private defence leally anses A man is charged with 
assaulting or hurting another. He pleads that that other 
was attempting to imprison him or to take away his goods. 
The complainant replies that he was a public olhcer who 
was doing lus duty The defendant rejoins that, if so, 
he was doing something unlawful, or m an unlawful 
manner The complainant meets this by saying that, at 
all events, he was acting in good laith under colour of 
bis oflice, and this is the issue which has ultimately to 
he tried. It would be an immaterial issue if the form of 
the charge required him to begin by establishing the 
legality ot his own proceedings 

74 Extent of the right of private defence.— Sub- 
ject to the exceptions already discussed, every person has 
a right to defend Ins own person against criminal injury 
or restraint, and bis own property against any act which 
is an offence falling under the definition of theft, lobbery, 
mischief, or criminal trespass, or which is an attempt 
to commit such an offence The enumeration of the 
offences specified m s 97 is by no means exhaustive. 
The right extends to all offences ejtisdem generis. And 
what be may do for himself he in.xy do lot anyone else 
under similar ciicuinstances (s 97) This right is not 
dependent on thr actual ciuninality of the peison re- 
sisted , it depends, solely on the wrongful, oi apparently 
wiongtul, character of the act attempted If the appie- 
hension is leal and leasonable, it makes no diffeienco 
that It IS mistaken 4 B-L.R., Appx. 101 = 13 W.R.Cr 
55, 1879 P. R. No. 56 . 3 A. 253. Sec also 21 M. 249. In 
28 A 481 = 1906 A W. N. 95=3 A. L. J. 327=3 Cr. 
L J.36S, a vaccinator, who attempted to vaccinate a 
man’s child without his consent, wU' assaulted by the 
father and lus fiicndh and they were held to have acted 
in private defence See also 24 C. 324 ; 3 C. W. N. 627, 
It is lawful to kill a lunatic who attacks a man, 
though the lunatic is not punishable foi his act is 98). 
It IS lawful to assault a man who is found carivmg away 
one's goods, though the mams a bailiff who is bound to 
-do the act, if his cliaiacter is not known (s 99, Expla. 
nation 2). It is lawful to shoot a man who is foi- ' 
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Opening your pl-ite-chest at nighfc, thougli he happens 
to be yoiii' butlei, whom you mistake for a burglar 
(g. 70). It IS even lawful to run the risk of injuring aa 
innocent person, where that risk is inseparable from 
the pioper exercise of the right of resisting a criminal 
act (s. 108) The extent of the harm which it is lawful 
to inflict in self-defence is limited • first, by the rale 
that It is unlawful to kill an assailant, unless the crime 
he IS attempting is one of special gravity (ss. 100, 103); 
and, secondly, by the general piinciple that the injury 
inflicted upon the assailant must never be greater than 
IS necessaiy for the protection of the person assailed (s. 
99, cl 4) Tlie right is not taken away merely because 
the accused is himself prepaied to fight or to offer 
effective resistance ; 1906 P. W. R. Cr. 22=5 Cr, L. J. 
218. 

75. When right of private defence of person may 
or may not extend to killing. — The cases m which 
injuiy to the person may be resisted to the e.tlont oi 
killing the offender arc laid down in s. 100, cl. 1-; li* 
It will be observed that all of these are cases in which 
the pnr-^on attacked vvould w'lllingly risk his own life to 
prevent the couiinission of the oftence. See, as to ca«cs 
in which killing was held justifiable in consequonce 
of personal violence threatening life or grievous hurt 
n W. R. Cr 41 j 22 W, R. Cr. 51 ; G/. 17 W. R. 
Cr. 46; 13 C. W. N. 1180=10 Cr, L. J. 391. Clauses 
o and G lefcr to violations of liberty. Of these, assaults 
with the intention of kidnapping or nbducting ace at- 
temptii to deprive a person of liberty with a view to the 
comiiiissirui of ciUeriorcnmcs, which themselves are gen- 
erally , or pnihably, such as may be resisted to the last 

e.xtuMno. Clause U suggests acase of confinement which 
is not lik'dy ficquently to occur. All arrests inadeimdor 
coloui of law ashtjiiie that the case will immediately bo 
brought hefoit a public authority, who will decide up'*p 
their legality Wl)ero the arrest is made by a public 
servant nciing ujthoiit authority, whether the arrest is 
by cud or ciimin.il pwccKS, ic is held in England that 
resist liict;. fiin if accompanied with considerable vio- 
lence. cannot be punished criminally as an assault, /h 
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05??icr, 5 East, 304, GalUaidy. Laxton,2^.&.^ 363 = 
31 L. J. (M. C.) 123 ; CoiU v Cahe, L. R. 1 Ex. D. 352 
=16 L. T.331=.36L. J. (M. 087=15 W. R. 752=16. 
Cox, C. C. 445; Ji v Sanders. L.R., 1 C. C. 75. It )s, 
however, assumed by the Code that the public authority, 
before whom the peison unlawfully confined may expect 
to appear, is one whose duty it would be to let him "o free 
if the arrest was unlawful Where an English criminal 
who had escaped to Himbnrg was there unlawfully 
arrested by a police officer, and put on board an English 
steamer, and he, while on his way back to England, 
murdered the constable who had arrested him. it seems, 
to have been admitted by the Court that, if the killing 
had been solely to secure his libeity, it would have been 
lawful In that case the illegality of Ins arrest would 
not have secured his release when he came again within 
English jurisdiction. R v SattUr, D. & B. 529=27 
L.J. (M.C.) 50=7 Cox C.C. 431=4 Jur. (N. S.) 98. In 
Broad/oot's case Foster, Ci L 154, a press-gang, who 
were acting absolutely without wairant, went on board a 
merchant ship to press sailotslor the naval seivice , one 
of the crew fired a blundeibuss at and killed one of the 
press-gang. It is quite certain that if he had once been 
taken on board a King’s ship he would never have been 
released on account of any enoi in the mode of his 
arrest. The killing was held not to be muider, as the 
ariest was illegal It was, houevei, held to be man- 
slaughter The leport does not say why, but apparent- 
ly, upon the f.icts oi the case, the shooting was a degree 
of violence beyond what was necessary ior the protec- 
tion of the mcichant seaman fiom being pressed 

Wheie the violation of person or liberty is not of the 
aggravated nature of the offences mentioned in s. 100, 
it may still be resisted by any necessary degree of 
violence short of killing (s lOU For instance, it is 
illegal to confine a man who is found ploughing up his 
neighbour's land by day, m order to keep him till he 
can be handed over to the police ; 13 W. R. Cr. 64* 9 
C. W. N. 125=2 Cr. L. J. 13; because tiespass is notone 
of the offences that would laise a right of private 
defence. But he would not be justified m killinf' 
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his captor to effect his escape. And even where the 
Violence used in self-defence falls short of death, it will 
not be justified if a lesser degree of violence would secure 
the end aimed at, or, according to English law, if the 
injury inflicted is out of proportion to that which would 
■otherwise be suffered. “A man cannot justify a maim- 
ing for every assault; as,if A strike B, B cannot justify the 
drawing his sword and cutting off his hand ; but it must 
be such an assault whereby in all probability his life may 
be in danger.” GooK v. Beale, 1 Ld. Raym. 176; prr 
Holt, C J , Cockcroft v. Smith, 11 Mod. 43. The right 
of private defence is subject in all cases to the restric- 
tions contained in cl 3 and 4 ofs. 09 — 1879 P. R. 36. 
Where the priesoner got into an altercation at night with 
a man and a couple of women, and the man struck him a 
blow, and he struck the other with a knife, Crowdar, J., 
said "Unless the pusoner apprehended robbery or danger 
to life, or serious bodily injury (not simply being knocked 
down), lie would not be justified in using a knife in self* 
defence.” B. v. HcicUtt, \ F. & F. 91; 9 C. W. N. 
12S=2 Cr. L, J. 13. 

So the Knelish Commissioners, in Iheir Report of 1970, sry at 
•p. 11, ** We taka one great principle of the coromon lair to be, tiis 
though It sanctions the defence of a toairs person, liberty, aou 
property ngainst illegal \iolcncc. Aiid permits tbo use of force i 
prcicnt crimes, to preserre the public pence, and to bring olTen 
ders to justice, }ct tins is all subject to the restriction th-W t « 
force used is necessary; that is, that tbo mischief sought to o 
proented could not be preiented by less i jolent mcitis ; and t ^ 
the mischief done b}, or uliicb might reasonably bo unticiP’i ® 
from Iht force used, »9 not disproportioned to the injuO 
nuschicf which it is intended to preient." 

Ag.un. at p. 45, they quote a passage from the first 
repoit of the Coiiiini»sioners who drafted the Pena 
■Codf (.Vppondix . p. 1 17), in which. «hilc admitting 
that It would be illegal for a iimu to kill another to prii* 
Sent that other fiom pulling his nose, they assume tha 
It Would be lawful to inflict upon him any harm short o 
death . “ to give the ass 3 <l.ant a cut with a knife across 
the fiiigcrb, which may render his right hand usoles'' 
to him for life, or to hurl him downstairs witli such 
force O', to break his leg”; and speak of a man su 
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threatened as “ merely exercising a right by fracturing 
the skull and knocking oot the eye of an assailant ” 
Upon this the Commissioners say, “ If we thought that 
the common law was such as is here supposed, we should 
without hesitation suggest that it should be altered But 
we think that such is not, and never was, the law of 
England. The law discourages people from taking the law 
into their own hands. Still, the law does permit men to 
defend themselves (3 W. R. Cr. 47 ; 1901 P. R. S). And 
when violence is usedforthe purpose ofiepelling a wiong, 
the degree of violence must not be dispioportioned to the 
wrong to be prevented, or it is not justified ’ This latter 
limitation is not expressly stated in s 99, cl. 4, but it is 
probable that the Language of that clause would be held 
to forbid any flagrant excess m lesisting minor <v» ongs ; 
26 M, 249. 

76 When right of private defence of property 
may or may not extend to killing.— Offences against 
property ate again divided into two classes, of which one 
may be resisted to the extent of causing deatli , 5 B. H. 
C. R, S9 ; while in the second, killing can never be justi- 
fied The hist class is dcsciibed m s. 103 Violence is 
the chauctenstic ol all the offences enumerated m this 
section It IS the essence of lobbery (s 390), and is the 
Hggiavatmg circoinstancft which, under cl 4, enlarges 
the light ot defence, when added to offences which could 
notothenviscbe lesisted to the extent of deatli House- 
breaking by night is always consideied an offence of 
special ('noiiiiity, as being an invasion of a man’s home 
at a time when he is specially defenceless Mischief by 
fue is not only peculiaily dangerous, but requires to be 
stopped at once by the most summary and effective 
means. All this is in affinnance of the old common law 
of England , J J/o/fi, P C, :tS5,493 On the other hand, 
the rights given hy this section must be taken with the 
limitation m s. 99, cl. 4 Eveiy one of the offences 
stated in s 103 may m leality be a very trivial affair 
which may bo warded off with violence falling far short 
of extiome lesults. 1 Hale, P.C 4SS , 1 East, P. G. 273. 
The greatest indulgence is always shown to the acts of 
a peison who suddenlj* discovers a housebreaker in 
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his bouse afc aighfc. The heinous character of the 
offence, the uncertainty n'hether the man is armed, and 
likely to attempt violence, the w'ant of time for reflec- 
tion, would in the great majority of cases be an ample 
justification to any inmate of the house who at once 
made fatal use of a deadl)' weapon. But if the size 
or youth of the offendei, his efforts to escape observation 
when approached, or his entieaties for mercy, showed 
that no real danger was to be apprehended from him, 

1 imagine that no measures of extreme violence 
could be justified In one case in India, a man being 
distuibed by sounds of breaking in at night, rushed out 
of his ivoiise, and finding a man who had partially 
effected an entrance, cutoff his head with a polo-axc; 

2 Wym. Cr. 40. This was held to be an excessive exer- 
cise of the light of self-defence. And so in a case where 
a peison, caught in the act of housebreaking by mgbt. 
was strangled by the inmates, after he was fully in their 
power and helpless. 14 W. R. Cr. 68. On tho other 
hand, where persons, who were on guauiin a cuichtry, 
were attacked in the day time by a gang of persons 
armed with deadly weapons, who wore tryingto force 
their way in. it was hold that those inside were justified 
m filing upon them, as there %vas a reasonable appre- 
hension that they would suffer death or grievous hurt u 
an entrance was effected, 22 W. R. Cr, 51. 


The cases of mjuiy to property which only aihm 
of Molencc short of death, arc stated m s. I0i_ It 
obvious that a resort to the extreme limits of violence 
sanctioned by thi*, section, will only bo allowablcin very 
rate cases. No one would be justified in inflicting any 

very seiinus injury on a person whom he detected T 
picking Ill'S pocket, oi stealing pkintains out of ms 
garden, or insult/ng is 50J) 11 C. L. J. 11 = 11 Cv. *- 

J. 213=5 Ind. Ca. 721 ; unless the offender entered mto a 
pcr^onlll I ..ijtesl which brought the case within tho rii e’ 
ofdtftiUM' to the person, or unless he persisted in 
off« nc<‘ v«i as to render greater violence necessary. 

6 B. L. R.. App. 9=14 W. R. Cr. 69 ; 3 W. R. Cr. 415 
'7 W. R. Cr. 112 . 12. W. R. Cr. 43 ; 14 \y. K* 
Cr, 74 In 1 Cr. L. J. 997, the accused Jic-aring a 
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thief cutting hjg sngarcine tti-.K a <Ji an-'M v •» 
cross-bow in the direction cf :^c• tunc ** 3 n,l i . ! ^ 

•one of the thieves, and it was held th^* tf *. ^ 

not bound to abstain from am iniirX ‘it tu'Tf t ' 
perty and if be approached nearer 'to drive a 
thief, the da might have been n-oi b*. t),^ ♦» , r 
the killing vs as ]usii6aUe. In ancU Vn-W }^ ' \ and 
came into a park to steal wood, and hid ® 

when he saw the wood-ranger cntmnr- 
struck him, and then bound him to hw fr*- ■ 

The hoise tookfngbtand ran anas', and tin. 
in|uiie6 Ifom which he died This nas 

mnrdei-'HoHou'ay’s case, t Eaai, p. C. 237 
man who is set to watch his master’s yard t 
tified m ghootmg one who enteis u at 
goes to the place wheie fowls arc kept^tVe ^ s 
. he has good teason to suppose the man u ab(s.?i 
the fowls li. V SndOj, 1 C. & P. 319 ; see af l ^ 

(Cr.) 33 & 73 ; 6 W. R. (Cr.) SO & 89 ; n w R^r I 
46; 18 W. R. (Cr.) 29,- 3 A. 253; 1902 P R ’rSlfe' 
1885 P.R.No. 25. '^•«-(Cr) 29 j 

It Will be observed that the act which f. v ,, 
in ss, 101 and 104 is ■' the voluntary causinn oI 
%s flO.aliemon ,s said to cause death 
when he meant to cause it, or when he u^(.a J: ‘ 
which to bis knowledge aie likely to cause 
person w'ho usea a deadly weapon, as a eun ot- ^ 
spear, will be held to have voluntarily caused 
if it follows from his act; 18 W. R. (Cr.) 29 
if the act be done under moral coercion, it does 
cease to be voluntaiy ; 1912 M.W.N. 1108. On the othe^ 
hand, if a man. m defence of his person or pronertv^ 
knocks another down with his fist, oi strikes him with 
an ordinary stick, and death ensues from some cause 
which could not have been anticipated, he has commuted 
no offence i? v. A'liocA, 14 Cox, 1 ; sec also '12 W R 
(Cr.) IS ; 3 W.R. (Cr.)12. The voluntary causing of death 
in self-defence, where the circumstances only, justify the 
infliction of hurt falling shoit of death, is not murdei, but 
•culpable hoimcido, if the act is done in good faith — that 
IS, for the purpose of self-protection, and in the belief that 
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no other means win effect the pui'pose. For instance i£ 
a man shoots another to prevent being horsewhipped; 
s. 300, Excep. 2 ; 1868 P. R. 13; 1872 P. R. 12; 
1880 P. R. 1. Tliere wonld be no justification fora 
trespasser being confined, 13 W. R. Cr. 64; or where a 
not is premeditated; 7 W. R Cr,34. The harm inflict- 
ed muse be proportionate to the harm threatened and 
with a view to prevent the latter; 1882 A, W. N. 172; 
1884 P. R. Cr. 41. Bnt the killing of a person who 
is found committing a crime that would justify killing 
him m self-defence, will be murder if it is done vindic- 
tively and for revenge : as, for instance, where a person, 
finding a man m the act of committing liousebreaking 
by night, called for a weapon for the express purpos? of 
killing him and did kill him; and it appeared that the 
housebreaker was at the time trying to escape, but pro- 
bably would have been unable to escape, the High Court 
of Bengal ruled tliat the act was murder. I Wym. Cr., 
68. Where a person who is charged with injuring 
anothei pleads that he did it m self-defence, ho luu^t 
prove that a crmic was actually attempted which would 
justify him m causing the particular hurt complained of. 
or that the facts were such as would justify .a rational 
man in supposing that such an attempt was b’ing 
matle If a man suspects his wife and meets her 
paramoui in his Jiouse, )ic may lay in wait for him nnd 
chastise him if caught m the house; 20 W- R (Cf.)36, 

but nnt before he lias entered the liouse or irhile he is 

returning, 10 W R (Cv)9. It is a right of d/*/r/irc 
and not of Where a biihff rushed into a 

gentlemin's bedroom eaily in the morning, without 
announcing lus rhaiacteror purpose, tfic gentleman wa’ 
held }u>titir-d in inflicting the same, but no greater hurt, 
than uoii)-l have been lawful if the man had been a 
meic wrongdu. r , I //afe, P. G. 470 : 1 P- 
*7 j , 17 W R Cr. 46 In an old case, a gentleiniu 

ua> in [Kjsscs.,ion of a room in a tavern, and .sevcM' 
juTsons itnist<d (»ii having u and turning him 
winch be rifiHed to niibiuit to. Thereupon tliey dre"' 
tliL-ir Kuord., upi>n him and his companions, .sud he 
then difu fits sv\>ird .\nd killed one of them ; this wjs 
held to be juitifiablo homicide; not th.at he would ha'C 
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been authoi'ized to act m that way in maintaining his 
possession of the room, which might fairly be ' ques- 
tioned, but because he might leasonably have thought 
that his life was in danger , — Fottl s rase, Kelyng, 51 ; 1 
East, P. C. 243. It is obvious, too, that a person who 
IS living in a lonely house, or among a lawless popula- 
tion, or who IS tiavellmg by night on an unprotected 
load, IS justified m acting upon appearances of danger 
which would be insuflicient if he was dwelling m all the 
security of a civilized town, 

« 

77. Acts that are offences, can alone evoke the 
right of private defence. — It will be observed that all 
the cases in which self-defence is authorized under 
5S. 103 and 104, aie cases where the injury to propeity 
involves a crime , and it must be undeistood that theie is 
no right of private defence against any act, which is not 
in itself an offence undci the Code. 16 C, 206 at 218- 
The provisions of these sections do not apply to offences 
under any special or local law Sees 40 & 4 B. L. R. 101 
=13 W, R. Cr. 55. bfotlungissaidas to injuiios which 
aie meiely trespasses punishable by civil action, still less 
where the trespasser is asserting a light, honestly though 
erioneously believed. In the majority of suchcascsthe 
injured paity would obtain sufficient redress by an appeal 
to law If so, of course the right of private defence is 
excluded by s 99, cl. 3. It must not, however, bo sup- 
posed that in cases not coveied by thispiovision, the 
owner of the propeity is forbidden to protect himself If 
a man, pretending a title to the goods oi the house of 
anothei, attempts to take away his goods or to enter into 
•possession of his house, the owner may ultimately beat 
him sufficiently to make him desist, but he may 
not do so at once He must go through the vaiious 
steps of requesting him to go away, and of gently 
laying his hands upon him to enforce his request. 
If, then, the trespasser turns upon him and assaults 
him, the owner may protect himself against the 
assault, in a manner proportioned to its seventy , 
and if the tiespasser has actually entered into his 
house, and the owner cannot otherwise retain posses- 
sion, be maj justify even a kilhngin self-defence For 
15 
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no other means will effect the purpose. Por instance if 
a man shoots another to prevent being horsewhipped; 
B. 300, Exeep. 2 ; 1868 P. R. 13 ; 1872 P. R. 12 ; 
1880 P. R. 1. There wonld be no justification fora 
trespasser being confined* 13 W. R. Cr, 64; or where a 
not IS premeditated; 7 W. R. Cr. 34. The harm inflict- 
ed must be proportionate to the harm threatened and 
with a view to prevent the latter; 1882 A. W. N. 172; 
1884 P. R. Cr, 41, But the killing of a person who 
js found committing a crime that would justify killing 
him m self-defence, will be murder if it is done vindic- 
tively and for levenge ; as, for instance, wlierc a person, 
finding a man in the act of committing housebreaking 
by night, called for a weapon for the express purpose of 
killing him and did kill him ; and it appeared that the 
housebreaker was at the time trying to escape, but pro- 
bably would have been unable to escape, the High Court 
of Bengal ruled that the act was murder. I Wym. Cf., 
68. \Vhcre a person who is charged with injuring 
another pleads that he did it in self-defence, he w«^t 
prove that a ernm* was actually attempted which would 
justify him m causing the particular hmt complained of. 
or that the facts ivere such ns would justify a rational 
man in supposing that such an attempt was being 
made. I! a man suspects his wife and meets hce 
p-anunour in his house, he m.ay l.iy in wait for him and 
cbastist' him if caught m tlie lionsc; 20 W. R (Cr.)36, 

but not before he has entered the house or wiiilc he 

returning, 10 W. R (Cr)9. It is a right of 
and n<3t of jmutihmcnt Where a bailitT ruslu'd ^ 
gcnileinin's bedroom eaily m the morning, without 
announcing his elunactor or purpose, the gentlciuan w-i' 
h( Id juviiiii'd tn indicting the same, hut no greater hurt* 
tli.in UDiilfl been l.awfiil if the man had licrn® 

nu i<- ur.mgdo, I , i Hate. P. C. 470: I KaO, /’• g. 

! . 17 W R. Cr. 46. In an old c.aso. a gentleman 

ntt-. in (Kost of a room m a tavern, and pevera 

[uTMifi^ <ifi having it and turning him 

whu-h }i*- i.fiHt'd to >.ii)nnit to. Tlmreiipon the)' dre'V 
thc/r upon him and hjs companions, and h'' 

then iIm'u Jji- 5 hword and killed one of thorn ; this w.i* 
held to he ]u->tifiab!y homicide; not that he would 
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been authorized to act m that way in maintaining his 
possession of the room, which might fairly be ’ ques- 
tioned, but because he might leasonably have thought 
that his life was in danger. — Fotd's c.a&c, Kelyng, 51 ; 1 
East, P. C. 243. It is obvious, too, that a person who 
is living in a lonely house, or among a lawless popula- 
tion, or who IS tiavellmg by night on an unprotected 
road, is justified in acting upon appearances of danger 
which would be insufficient if he was dwelling in all the 
security of a civilized town. 

« 

77. Acts that are offences, can alone evoke the 
right of private defence. — It will be observed that all 
the cases in winch self-defence is authorized under 
ss 103 and 104, aic cases wheie the injury to propeity 
involves a crime . and it must be understood that theie is 
no right of private defence against any act, vhich is not 
in itself an offence under the Code. 16 C. 206 at 218. 
The piovisiuns of these sections do not apply to offences 
under any special or local law See s. 40 & 4 B. L. R. 101 
=13 W. R. Cr, 55. Nothing is said as to injuries which 
are merely trespasses punishable by civil action, still less 
where the trespassei is asseiting a right, honestly though 
erroneously believed. In the majonty of such cases the 
injured pai ty would obtain sutlicient redress by an appeal 
to law. If so, of couise the right of private defence is 
excluded by s ‘J9, cl. 3 It must not, however, bo sup- 
posed that m cases not covered by this provision, the 
owner of the propeity is forbidden to protect himself If 
a man, prclending a title to the goods or the house of 
another, attempts to take auav his goods or to enter into 
-possession of Ins house, the owner may ultimately beat 
him sufficiently to make him desist, but he may 
not do so at once He must go thiough the various 
steps of requesting him to go away, and of gently 
laying hts hands upon him to enforce his request. 
It, then, the tiespassci turns upon him and assaults 
him, the owner may protect himself against the 
assault, in a manner proportioned to its seventy , 
and it the trespasser has actually entered into his 
house, and the owner cannot otherwise retain posses- 
sion, ho may justify evena kiUingm self-defence For 
15 
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the owner need not fly from h»s own house to avoid 
tilling one from whoso violence he cannot otherwise 
escape, for that would be to give up the possession 
of his hoase to his adversary by flight. 1 Jlnlc, 
P G. 485, 48G ; 1 Past, P. G. 372, 287. The English 
Commissioners say upon tins point : Eeport, 1878, p. 
45. “ But the defence of possession either of good-^ 
or lands against a ineie trespass, not a crime, doe^ 
not, stiictly speaking, justify even a breach of the peace. 
The party in lawful possession may justify by gently 
laying his hands on the trespasser, and requesting' hi»i’ 
to depart If the tre.spasser resists, and in so doing 
assaults the party in possession, that party niayrepd 
the assault, and for that purpose may use any fmec 
which he would be justified in using in defence of In’* 
person. As is accuiatcly said in 7 Polk's Abrulf/mml 
Trespass, G. 8, a justification of a battery in defence 
of possession, though it arose in defence of the posses- 
sion. yet in tlio end it is the defence of the person." 
So Lawicnce, J , said, “ The defendant ought not in the 
first instance to begin with striking the plaintiff. Eiit 
the law* allows Imn, either in defence of Jiis person or )u^ 
possession, to lav his hand on the plaintilT, and thou he 
may say, if any further mischief ensued, it was in conse* 
({ueiicc of the plaintilT’e oivn act, so tliat the battery 
follows from the resistance." U'rarfr v. ItusluB.'T. 
R. 78 ; 8 fiteph Cnui Is. 16. Accoidingly, mere re- 
si&tance by a party lawfully in possession of land loan 
attempt made by others to expel Inia by force is lavvfiih 
3 W. R. (Cr.) 41 ; 7 W, R. (Cr.) 76 ; 2 B. L. R., lA. CM 
16=10 W. R. (Cr.) 64 ; 14 W. R. (Cr.) 69; 19 W. R- 
(Cr.) 66; 20 W. R. (Cr.) 36; 2 W. R. {Cr.)59; 21 C.392; 
16C. 206;26 C.S74; 11 C. \V. N. 176; 24 M. 124; 
19 W. R. (Cr.) 66 ; 23 W. R. (Cr.) 25 ; 3 C. 573 p. 584 ; 24 
C. 324 = 1 C. W. N. 233 ; 6 C. W. N. 164 ; 35 C. 103 
at 107; 20 A, 459; 10 Ou, Ca. 196=6 Cr. L. -J- 
271 at 273 ; 1864 W. R. (Cr.) 11 j 7 W. R. (Cr.) 34 & 
103; 1 C. L. R. 521; 7 C. L. J. 359; 24 A. 143- 
In tins last case the Court took a stronger view 
against the right of a patty in possession to re*!*-! 
nggre^isjon tlian Dial taken by Die C.ilcuDa Court. 
But It must (h: remembered that the very idea of private 
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defence implies the accused was m possession. A man 
tan only defend his possession by force; 16 C.W.N. 1053; 
but cannot try to obtain possession by force or in other 
words the accused must have acted on the defensive, 
not on the offensive, 9 C. 639 ; 33 C. 295 at 299 ; 24 
A. 298 ; 35 C. 103 & 368 at 375, 443 Also it must be 

remembered that the right cannot be claimed by people 
who believing they will be attacked, court the attack ; 
1864W.R.(Cr.) 11. There is no right of private defence 
where two parties arm themselves fora fight to enforce 
their right In such a case, if it is not shown that the 
accused were acting within the limits of the light of 
private defence, it does not matter which party was the 
fiist to attack ; 35 C. 368=12 C. W. N. 384=7 C, L. J. 
359=3 M. L. T. 385=7 Cr. L. J. 256 ; 35 C.443 = 8 Cr. 

L. J. 54; 35 C. 384 =12 C. W. N. 579=7 Cr. L. J. 
374 ; 35 C. 103=7 Cr. L.J. 123? 3 C. W. N. CCXOIX; 
14 B. 441 , IS an extreme case, very nearly on the border 
line. Here persons who wore m peaceful possession of 
land were attacked by a paity armed with sticks, who 
came to cut up the crops, and, there being no time to 
get the aid of the police, the persons in possession armed 
themselves with sticks, and a not ensued, and one of the 
aggressors received a blow, from the effects of which ho 
died ; theprisoncis wore acquitted, it being held that the 
violence they had used did not e.xceed their right of 
private defence of piopcrty ; see 6 B. L. R., (App.) 9 ; 13 
C. W. N. 827=10 Cr, L. J. 245=3 Ind. Cas. 96; 25 

M. 624; 14 Cr. L, J. 380=20 Ind. Cas. 140 (see 26 
M. 249 wheie unlawful obstructions had been offered 
to persons walking m religious procession). Obstruction 
offcied by tenants to a distraint bj’ a land-holder, when 
no vent is in arrear, is not an offence, Weir I. 44 & 56. 
If a Zemindar’s men, without notice, enter upon crops 
to distrain, the ryot owners are justified in treating 
such entiy as trespass and in repelling the illegal entry, 
23 W. R. Cr. 40; but mere persistence in demanding 
lent is not trespass which would justify an assault, 19 
P. R. Cr. 75; 16 W R. (Cr.) 65; a severe assault, 
when complainant entered to have intercourse with 
accused’s wife would be justified ; 20 W. R. (Cr.) 36 ; 

6 W. R. 203; 27 M. 52=13 M. L. J. 285. On the 
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other hand, where there was a hona fide dispute about 
land between A and B, and B, with some of his people, 
began ploughing A’s land by day ; A, with a party armed 
with spears, came into the field, and after a few words 
of remonstrance on either side, killed two of B’s party, 
and wounded a third. These acts were held not justifi- 
able under either s. 100 or s. 101, as the act of ploughing 
under the particular circumstances did no harm, and 
could hax’e been redressed by an appeal to the authori- 
ties ; no effort had been made m a lawful way to 
induce the trespassers lo retire, and no violence bad 
been offered or threatened by them, to justify any 
such violence as vias used. 18 W. R. (Cr.) 29. (See 
16 C. 206. p, 213 {24 A. 298.) If an assembly is not 
unlawful by reason ol the right of private defence, but 
some members exceed the right by acts of unnecessary 
violence, those that still continue in the assembly, 
ing of such excess, would make themselves liable as 
aiders and abetters of the former ; 36 C. 296=9 Cr. L, J- 
443. 

In all the previous observations, it has been assumed 
that the act winch was resisted was in itself an 
offence. Section 97 has no application to any other 
case. There can, of course, be no resistance by way 
of self-defence to an act done by lawful authority as 
the flogging of a convict under judicial sentence, 
can there be any right of defence against an act which 
IS itself an act of lawful self-defence. A gentleman, after 

vamly challenginganother to fight, threw a decanter a 

him, which hit him on the head, and at once drew his 
sword The other retaliated with another decanter, 
which broke the assailant’s head. The latter at once 
killed him with his sword. This was held to be murder, 
and neither to be justified nor extenuated by the hlow 
which he had piovoked and leceived — s 
Kelyng, 119=17 St. Tf. 57. So, if a robber or house- 
breaker by night is attacked m self-defence, and kit s 
the person who attacks him, he cannot plead that he 
would otherwise have lost his own life, for this is one o 
the penis which the law attaches to his criminal act. 
i P. C. 82; 1 East, P. G. 271. Where, however, 
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the right of self-defence was being carried to an inexcus- 
able excess, or was being enforced after the criminal 
attempt had been abandoned, there woald, m theory at 
all events, oe a right to lesistance I know of no such 
case having arisen , and in practice it would be difficult 
to make out Wheie a fight takes place between two 
peisons, whether by pre-airangeinent or on sudden anger, 
each IS acting unlaw’fullj In such a case the old books 
entei into the most minute discussion as to the cucum- 
stances under which either ot the contending parties 
may rclv on the nght of self-defence ; 1 Hale, P.C 470, 
482, 1 Hatch. P G. 97 , Foster, Cr. L 277 •, •! East, 
P. G 279 The Diaft Code of 1879 summaiizes the 
views ot the Commissioncis in s. 50 as follows : — 

“ everyone who has without justification assaulted another, 
oc has Luovoked an assault from that other, may, nevertheless, 
justify force subsequent to such assault. If he uses euch force under 
reasonable apprehension of death or grievous bodily harm from the 
violence of the party first assaulted or provoked, and in the belief 
on reasonable grounds that it is necessary forhis ovvnpreservation 
from death or grievous bodily harm' Provided that he did not 
commence the assault with intent to kill or do grievous bodily 
haim, and did not endeavour, at any tune before the necessity for 
prcseiv.ng himself arose, to kill or do grievous bodily harm: 
Provided, also, that before such necessity arose, he declined further 
conflict, and quitted or retreated from it as far ii3 practicable. 

“ Provocation wllhm the meaning of this section may bo given 
by blows, words, or gestures.” 

Tiie principles containoil in this section appear to be 
capable of application to cases such as I have suggested 
above. 

Where an act of self-defence is being done under a 
misconception of facts, it may bu lawfully resisted by 
the person whose action is misconceived, although the 
person who does the act is himself committing no 
offence (s. 98). 

The burthen of proving the plea of private defence 
IS on the accused, and when raised a full account of the 
occuirence must be given in evidence ; 1 C. L. R.62 • U 
C.L.R:232 ;1879 P.R. (Cr.) No. 36; andin the absence of 
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evidence the court is bound to assume the absence of such 
special circumstance as would make out the plea. 21 A. 
122 ; 20 A. 459 ; 16 K. L. R. 1 77=4 Cr. L. J. 271 ; 19 
K. L. R. 68=10 Cr. L. J. 102. If therefore the accused 
has not set up the plea at his trial, and especially if he 
has raised other pleas inconsistent with it, he cannot on 
appeal rely upon evidence recorded in the case as making 
out such a defence, nor can the Court raise sucli a defence 
on his behalf. 21 A, 122; 7 A. L. J. 438 ; 1904 A. W. 
N. 113=1 Cr. L. J. 427; 1884 P. R. Na. 41. In2 
W, R. (Cr.) S9 the Couit raised of its own motion such 
a plea on behalf of the accused, but this was before the 
Evidence Act came into force ; 1912 M. W. N. 404=11 
M. L. T. 251. 


78. Commencement and continuatoin of the right 
of defence of person — The “right of defence begins 
when a reasonable apprehension of danger commences 
(ss. 102 lOo) 4 B. L. R. (App.) lOlslS W. R. (Cr.) 
55 ; 17 W. R, (Cr.) 46; that is, when there is a reason- 
able apprehension of such danger as would justify 
the particular species of defence employed. A man 
who is attacked bv another who wears a sword is not 
justified in killing him on the chance that ho may use 
the weapon, but if ne secs him about to draw it, it is 
not necessary to wait till ho does draw it ; see 11 
W. R. (Cr.) 41 ; 10 Ou. Ca. 196=6 Cr, L. J, 271. 
So, a man who hears a burglar busy opening the lock 
of the house door, may fire at him before he gets in. 
But he would not be justified m firing at a man be saw 
prowling about his compound at night, unless he had 
reasonable grounds to suppose that the party was about 
to force his way into the house 

\ The right of defence ends with the necessity for it. 
\Vbere the injury is to the person, the right ceases with 
theN^apprehension of danger (s. 102) ; that is, as said 
before, with the apprehension of such danger as would 
justif^the particular form of violence employed in self- 
de/enc^ 2 W. R. Cr. 43 ; 22 W. R. Cr. 51. Where 
a man ^attacked by another with a sword, he is, as we 
have seen, justified in killing him. But if the sword is 
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broken, or the assailant is disaiined, so that all appre- 
hension of scuous harm is over, the party attacked 
would be committing murdei, or culpable homicide at 
the least, if he weie still to pioceed to the death of his 
opponent; 1 East, P. C. 206, 14 K. L. R. 61 = 
1 Cr. L. J. 593. But a man who is assaulted is not 
bound to modulate his defence step by step, accoiding 
to the attack, before theie isieason to believe the attack 
IS over He is entitled to secure his victory, as long as 
the contest is continued, 13 C. W. N. 1180=10 Cr. 
L. J. 391=3 Ind. Ca. 867 He is not obliged to rctieat, 
but may pursue his adversaiy till he finds himself out of 
danger , and if, in a conflict between them, he happens 
to kill, such killing is justifiable. Foster, Cr. L, 273 ; 
28 M. 454=3 Cr. L- J. 43 ; 1905 P. L. R. 21= 
3 Cr. L. J. 232. And, of course, where the assault 
has once assumed a dangerous form, every allowance 
should be made for one, who, with the instinct of self- 
prescivation stiong upon him, putsueshis defence a 
little furthei than to a perfectly cool bystander would 
seem absolutely necessaiy. The question in such cases 
will be, not whether there was an actually continuing 
danger, but whether theie wasaieasonable a;pprehen$ion 
of such danger. 

79. Commencement and continuation of right 
of defence of property. — The right of defence against 
injuries to property is governed by the same principle, 
viz , the continuance of an injury which may he pre- 
vented (s. 105). Therclore, lesistance, within the 
justifiable hmitb, may be continued so long as the 
wrongful act is going on. But when the robber, for in- 
stance, has made his escape, the principle of self-defence 
uould not extend to killing him if met with on a 
subsequent day. If, however, the property were found 
in his possession, the light of defence would revive 
for the purpose oC its recovery; 3 N-L.R. 177=7 
49. Itb\ no means follows, however, that the right would 
revive to the same extent as it foimerly existed at the 
• h violence 
. Tson who 

. • !. ,>P.UR.2; 
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and if he resists by means wiiich create no apprehension 
of deatli or grievous hmt, he cannot be killed, by virtue 
of anything contained in these sections. This is the 
gi'ound of the distinctiondrawa in Explanations 2 and 3 
bcfcu’een theft and robbery. In the former case, the 
right of defence appears to last longer than it does in 
the latter. What is meant is, that the light of defence 
against robbery, as such, only lasts as long as the robbery. 
While the fear of death, hurt, or wrongfal restraint, 
which causes theft to grow into robbery {s. 390), continues 
the offender may be killed. But when he takes to his 
heels with the booty the robbery is over, and the right 
o! defence is reduced to what would have been 
admissible against a pick pocket. A similar remark 
applies to Explanation 5. The right of defence against 
housebieakmg as such, only lasts .so long as the house- 
trespass continues — that is (s. 442), so long as the 
criminal is withm the building. It would appear that « 
he died of a shot fired at him after he had effected QJS 
escape from the house, this would bo an unlawful kilhng, 
though if he did not die, but was maimed for hw, » 
would be all right (s. 104) 

The same principle apph'e.s where the property is 
land Where an unhaw/iil entry is made upon land, the 
mere trespass as such Iscc anfe, § 76) cannot bo resist- 
ed with violence nnless it is accompanied by some act 
which makes it punishable as mischief or criminal tres- 
pass ; 18W.R.(Cr.)29; lOW.R. (Cr.)9; 13K.L.R.294 
= 1 Cr., LJ.285; 12 W.R. (Cr.) 43; 188SP.R.No.25j 
1876 P.R. No. 17; 1882 P.R. No. 2. And where the 
mischief has been completed, and there is no reason 
to apprehend a renewal of it, an attack upon the 
aggressors cannot be justified on the ground of self- 
defence, 7 W. R. Cr. 34, 

*80. How far one may go to defend another. 

Every person, by s. 97, is entitled to do, in defence 
of the pef-^son or propel ty of another, any act which 
the peison Jirimarily concerned would he authorized to 
do ior hiius^ The earlier English writers seem to 
have been m^ned to limit this rirrhfc to the case of 
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persons who were in a sort of community of interest, as 
husband and wife, parent and child, master and servant, 
lodger and landlord, companion oi neighbour Lord 
Hale rests this light upon the general principle that 
" eveiy man is bound to use all possible lawful means to 
prevent felony, as well as to take the felon; and if he 
doth not, he is liable to fine and imprisonment but 
he seems doubtful how far the rule would apply in favour 
of a meie bystandei , 1 Hale, P. C. 48d, It is now, how- 
ever, settled that on a fitting necessity every one may 
interfere;! P G 289,292, Foster, Cr, L. 274. 

A son was held excusable where he killed his own father 
whom he honestly and leasonabty believed was trying to 
kill the son’s inothei ; R. v. Rose, 15 Cox, 540. So, 
where a private peison had bioken into the house of 
anothei, and imprisoned him to prevent him killing his 
wife, Ohambie, J., said, “ It islawful for a private person 
to do anything to prevent the perpetration of a felony.” 
Handcock v Baker, 2 B. & P. 260. It is obvious, how- 
ever, that considerable caution would be required, where 
a stranger mterfeied in a matter the merits of which 
were not cleaily beyond dispute. If he found two 
peisons, A and B, engaged in a deadly struggle, the fact 
being that A would have been justified in killing B, 
while B was not justified m haiming A, and if the 
stranger took the part of B, and killed or otherwise in* 
jured A, he certainly would not be justified by s. 1)7, as 
A was not committing any offence. Ho would have to 
fall back upon s 79, and to uigo that he was mistaken 
in the facts. It is quite clear that he would be justified 
in interfcimg to part the two, and would then be justi- 
fied in his own defence in usiug any violence against 
either that was necessary foi ins own protection. But 
it 13 by no means clear that a man can icly on a mistake 
of fact, when ho suddenly chooses one of two alter- 
natives without any appaient leason for preferring one 
to the other. See 1 East, P, C. 290 ; 292. In 10 Bur.\. R. 

I 

h 

s 

19A 
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221 = 12 Cr* L. J. 477=12 Ind. Cas. 8S. See also 4 Bur. 
L. T. 268=13 Cr. L. J. 53=13 Ind. Cas. 389. 

A cjuestion that has been much discussed, and seems 
bavdly settled, is, how far etrangeis are justilied in m* 
terpor>mg on behalf of one who is being anested, or 
otherwise interfered with, hy persons professing to act 
under legal authority, bnt who arc not warranted m 
then action. In Hnqget'ft case, Kelyng^ 59=84 E. R. 1082, 
a man had been nnpiessecl, and was go.ng quietly along 
with his captors. The defendant ami others followed 
them, and asked to see their wauant, and, on being 
shown it, said it was no warrant, which appears to 
have been the fact They then drew their swords to 
effect a rescue, and a scnhle ensued, in which one 0 
the press-gang was killed In ToaUu's case, 2 Ld. 
Raymond, 1296, a woman was being led away to prison 
as an improper chaiactcr, xvithont any proper wanant 
She also was making no resistance The defendant and 
others inieileu’d m the same way. After she was lodge 
in prison, the same persons made a fresh attempt 
icscur, with the same fatal lesuU to one of ibe con- 
stables tn each case the judges w ere of opimon tna 
the mere lesistance to the othcers was w'arrantert U5 
the illegality of then- acts. They considered the khliOo 
to be uian>laughfei, appaiently because the vioien 
used was unnetessaiy . but only manslaughter, bccaiis 
the spectacle of an illegal airest was piovocation to a 
othoi men, not only the Iriends of the peisoa xvbo ua 
ai'iestcd, but stiaiigcrs See these cases discnsse , 
Foster, Ct L I Haivh., P. C. 10b ; d 

Steph C> im L., 71, where the latter author agrees 
with P’ost-ei' in disappicvmg of Lord Holt's 
to geneial pi ox oca tion, except where thowiongtui 
causes a breach of the peace; Steph. Dig-, n/t 4 
In n V Osi/ier, 5 East, 304, a man was being auest- 
ed under a good warrant by a constable xvbo had n 
authority to execute it The defendant and others as- 
saulted and unpiisoned the constable, and were couxic e< 
of an assault The conviction was held bad. LordEHen- 
boioughMl J,said. “If a man without authority at- 
tempt to ^rest another illegally, it is a breach of ^ 
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peace, and any other person may lawfully interfeie to 
prevent it, doing no more than is necessaiy for that 
purpose ” In the cases of Hugget and Tooley, there had 
been no bieach of the peace, as the persons ariested had 
submitted qmetlv, while m Tooley's case the arrest was 
completed. These cases were all relied onin the case of 
ll V /if/eii, the whole facts of winch will be found in 
Stephen's " Digest of the Ciiminal Law,” pp. 366 — 374. 
Theie two men had been arrested on suspicion of felony, 
and weie altcrw.aids lemandcd from time to time on a 
waiiant, which chaiged them geneially with felony, but 
did not specify any paiticular offence. While the accused 
were being driven back topuson m the police van, a rescue 
was attempted by the prisoners, in the course of which one 
of the constables was killed. The prisoners were indict- 
ed foi murder, and tued by a special commission, consist- 
ing ot Blackhuin and Mellor, JJ., befoie whom they 
wcio convicted and sentenced to death. The only defence 
was that the illegality of the ai rest lediiced the case to 
manslaughter. Thu prisonci’s counsel applied to the 
judges to Bubimt the case to the Court of Criminal Appeal. 
They refused, and their icasons were stated by Black- 
burn, J., in a lettei which contained the folloiving pass- 
age (p. 373) 


“The cases nhich you lia\c cited arc authoTitics that, where 
the alTiav is sudden and not prciu«.ditited, where, as Lord IJoIl 
s.iys in i,' Ld. Rayin., 130l)=:2 Male, 79 n., it is actini,' 

without any precedent malice or desire ot doinn hurt, the loeiu 
f.ict that the arrest was n</t warranted m.\y be a suQlcicnt pro\o- 
c.ition. Hut in ever} one of these cases the affray was sudden and 
unpremeditated. In the present case the form of warrants adopt- 
ed mii} be open to ob}cction. and piobablv might, on application 
to the court for a writ of Imhms, have entitled the prisoners to be 


conspiricy to attack the police with lire arnis, and shoot them, if 
ncecbsiry, for the purpose of rescuing the two prisoners in their 
custody, and th.it the} were allwcll aware that the police were 
acting in obedience to the commands of a justice of the peace, who 
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had full power to commit the prisoners to gaol if be made a pro- 
per warrant for the purpose. It was further manifest that they 
attempted the rescue m perfect ignorance of any defect in the 
warrant; [see as to this point Jf.v. DarlaoM, 2 Den. C. C , 35 = 20 L.J 
(M. C.) S7] and that they knew well that if there was any defect 
in the warrant, or illegality in the custody, that the courts of 
law wore open to an application for their relexse from custody. 
[35 C. 103 = 7Cr. L, J. 123] We think it would be monstrous to 
suppose that under such circumstances, even if the justice did 
make an informal warrant, it conld justify the slaughter of au 
officer in charge of the prisoners, or leduce such slaughter to the 
crime of mauslaughter To cast any doubt upon this subject 
would, we tbink, be productive of the most serious mischief, by 
discouraging the police in the discharge of their duties, and by 
encouraging the lawless in a disregard of the authority of the 
law." 

It Will be remarked that Alleii'scase diffeiedfrom those 
of Bugget and Tooleg and B. v. Osmer in this respect, 
that in it the constable was acting under a warrant 
which he was bound to obey ; whereas, in the earlier 
cases, the constable had no legal authority whatever. 
But even if that difference had not existed, the remark 
that the prisoners well knew that the courts of law 
would set light any injury resulting fiom the illegality 
of the custody, would, under s 99, cl. 3, be a complete 
answer to the plea of piivate defence. 



CHAPTER IV 

COMPLICITY WITH CRIME. 

81. Various inodes of complicity with crime. — 

The object ot this chapter is to examine various sections of 
the Code m which the accused, though he has not with 
his ov'n hand committed the substantive ofTcncc, has 
become in a subordinate or secondary manner mixed up 
with it. Such modes of crime are treated in English law 
books under the head of pimcipals in the first or second 
degiee, and acccssones before or after the fact. In tbe 
Code they are dealt with according to the paiticular 
manner in which the defendant becomes associated with 
the crime. 

tlost of the ptovisious of Chapter V of the Penal Code 
applies to abetment of all offences, whether under the 
Code nr undei Special or Local Laws. See the General 
Clauses Act X of 1897, s. 3 (1) & (37) and s. 40, I. P. 0. 
Thus where a pleader sent a circular round to othui 
pleaders, inviting them to send him their cases, offering 
to shaie with them his fees, he was adjudged guilty of 
the abetment of an offence under s. 30 of the Legal 
Practitxoners Act, 17 A. 498 at S04 {P.C.),but the meaning 
of the expression “Special Law” ought not to be ex- 
tended to mere Departmental rules, 1894 P. R. No. 23 

There are four ways in which a person may become 
criminally lesponsiblc in icspect of any offence; First, 
he may peisonally commit it. Second, be may shaie in 
the commission, though he does no personal act. Thiid, 
he may set some other agency to \\oik with a view to 
the coiiiiuission of the offence. Fourth, he may help the 
offender after the act, with a view to screen him from 
justice. 

82. Joint Acls-— First. No difficulty, of course, can 
arise under this head, w'berc a single act is done by a single 
person. Where an offence is committed by me.ins of 
several acts, whoever does any of these acts in further- 
ance of the common design, is guilty of the whole offence 
(s. 37). If one person steals goods in a house, and hands 
15b 
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them to an accomplice outside, who canies a^ay, 
both are guilty of the theft. It. v. Ferkins, 2 Den. UU, 
459=21 L, J. (M. C.) 152. H, however, the person out- 
Bide knew nothing of the intention to steal till ^ 

were handed to him, he could not be ctarged with the 

theft; his offenee would be that of receiving etolen pro- 
perty. E. v.Hii(mi,Bell,C.C.20. On the other hand 
two persona engaged in the same hrimmal act may Be 
guilty thereby of different offences (s. 38), 1882 A. W; 

N. 23. For instance, to take the last illastration 
H, V, PcrkCns, if the person who first removed the gooas 
was the servant of the owner, he would h™”'* ““ 
offence under s 381, while the accomplice would only 
be punishable under a. 379. If. however, the “ccom^i 
knew that his aseooiate was a servant, 
steal hia master's property, he would apparently, 
a. 109. be liable to the aggravated penalty ot s. oor. 

Second.-Whete several persons unite with 
purpose to effect any criminal ob)cf‘> “'I aoU, 
in the acoomphshment of the snoi 

guilty, though some may be at a distance from P 
where the crime is committed, 36 B. 524=1 • ^ 

R. 147=13 Cr. L. J 426=14 Ind. Cas 970. ana 
ignorant of what is actually being done (s. 44). 

" Several persons set out together, or in small ^ 

one common te.gn, be h »' '“’“J' f .SLS 

other purpose unlawful mitselt.and each takctbt p 

to h.m-.omo to eomm.t the act, olhem ‘B “ (fnSa 

distances and sUtionB to prevent a surprise, ot to I Tbey 

be, the escape of those whoaro more inaracdtately eng B * 
are all, provided the fact be committed, lit the eye 
present at it , for it was tnado a common cause . a'^ard 

man operated m liis station at one and the eame tpoded to 

the same common end, and the part each man t whole 

give countenance, encouragement, and protection i.„,,,riae. " 
gang, and to ensmo the success of i 263: 

Foster, Cr L S50 ; 3 E. h, B. (P. 0 .) 44- « W.B (P. C ) 3S 1 21 
b B, R. (1&93-1900) lf2 &233; ISM. «3; 1B,3«5 3 A.V 76 .* 

{Cr.)33 (A /orfion.ifthoaccasedlspresentwhentheonminauw 

action talie8place,and takes apartin it; as wbereaservan 

the money at a sale which is rendered crnninal by stat g 

196 ; 9 Bur. L. R. 16 ; 3 L. B. B. Cr. L. J. «4 « 

(Cr.) 15 *, 1 Bora. L. B, 351.) Those that arc present are all 
theprmcipal offence, not of abetment, 3 L. B. R. " • 
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diffeience in the application of ss. 34 and 114, I. P. 0., see 4 L. 
B, R. 271 = 8 Cr. L. J. 472. The case in 36 B. 524, referred to 
above also illustrates tho difference. There the prisoner, m a 
Native State abetted through human agency a forgery in British 
territory. The offence of abetment was completed in British 
territory and the instigator was held liable under the combined 
effect of ss 34 and 109, 1. P. C Thus if A usks B to go to a 
place and instigate C to commit an offence, A commits no offence 
(unless it be one under s 120- B) antilG is instigated by Band ivhen 
B does so, A’s offence is complete at the place where the instigation 
takes place. (For the difference -in the effect of the language 
as used, in ss 34 and 149, see pec Jackson, J., in 11 6. L. R. 347 (F. 

B. ) & B C. 739=12 C L B 233). In the last case Field, J., states ut 
p 751 that where a prisoner is constmctively guilty of murder 
under s. 34, it is doubtful if he can be said to have committed the 
offence of murder within the meaning of s 149, so as to make 
other prisoners.by a double constiuction, guilty of murder. When a 
person is charged by implication under s 149 he cannot bo 
convicted of the substantive offence b> applying s. 34, as the 
considerations which govern tho latter section are altogether 
different 16C. W, M. 1077-13 Cr. L. J. 502sl9 Ind. Ca. 6IS; 16 C. 
L.J. 440,9A L.J. 160-13 Cr.L.J. 265-14 Ind. Ca. 649. Section 
84 covers the case of a single act done by several persons. L, B. K, 
(1893>1900) 190. To make one constructively liable under s. 149 
tho actors must be five or more m number, while there is no such 
Iimitationtotheapplicatioaot8.d4. IIC.W.K 1033=6Cr. L. J. 304. 

If several unite for the purpose oi committiDga parti* 
cular offence, such as housebreaking, anti in the 
committal of it one of the inmates of the house is killed, 
it docs not necessarily follow that those who were 
watching outside would be guilty of murder. It would be 
a question of fact whethei it was the common purpose of 
all, not only to break mto and rob the house, but to effect 
their object by violence if resisted. If those who entered 
the house had arms, and weie known by the others to have 
them, such an inference would be legitimate. Dacres' 
case, 1 Hale, P.O. 439, 443 ;D«^y*scrt5c, I Lewinl94;23 

C. 975 at 978. Tho inference would, of comse, be still 
stronger against those who were actually present when 
the violence was committed, though themselves unarmed. 
"Where a number of persons combined to take a man 
by force to the fujuin/i on a charge of theft, and some 
of them beat him on the way, Peacock, C J., pointed 
out that while, on the one hand, it did not necessarily 
follow that the beating was part of the common design, 
so as to render those liable who were present, but did 
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not join in the beating ; so, on the other hand, the fact 
that they were present and did nothing to dissuade the 
others from their violent conduct, might very properly 
lead to an inference that they were all assenting parties, 
and acting in concert, and that the beating was in 
furtherance of a common design. B. L. R,, (Sup. Vol.) 
443=5 W. R. (Cr.)45. Three soldiers went together to 
rob an orchard, two got upon a pear-tree, and one stood at 
the gate with a drawn sword. The owner's son comii^ 
by collared the man at the gate, and asked him what 
business he had there, upon which the soldier stabbed 
hira. It was ruled by Holt, C.J., to be murder in him, 
but that the men on the tiee were innocent. They 
came to commit a small inconsiderable trespass, and 
the man was killed upon a sudden affray without thew 
knowledge. " It would,” said he, “ have been otherwise 
if they had all come thither with a general resoluhon 
against all opposers.” Foster, Cr. L. 353 ; see U B. L. 
R. 347=20 W. R. (Cr.) S; 19 M. 483; 1907 U. B. 
R.(P. C.) 5=7 Cf.L.J.205=14Bur. L.R.264j36C. 
659=13 C. W. N. 680 =10 Cr. L. J. 186=2 Ind, Cas. 
841? 1887 A. W.N. 230 at 237 per Mahmood,J.; 24 
W. R. (Cr.) 5 ? 1887 P, R. No. 4. In Ratanlal 14, sJX 
persons were members of an unlawful assembly, hvo oi 
them being armed with wooden bars, which they used 
effectively to kill tho person, to beat whom was the 
common object of tbc assembly. It was held the fo«^ 
unarmed persons were entitled to the benefit of s 
and were only guilty of an offence under s. 323, rsao 
with s. 1 10, I. P. C. See 16 O. C. 19= 14 Cr. L. J. 241 
— 19 Ind. Cas. 497. In the English case dealt with b} 
Holt, C J , it v\ill be observed, the sword carried by the 
soldier was part of hia cvety-^ay wear, and it does no* 
appear that his companions knew be had drawn u- 
Still less can there beany joint liability where the aet 
done by one is wholly foreign to the common puipo®® 
of all. Some soldiers who were employed in helping t*’ 
apprehend a pei son, unlawfully broke open a house m 
which he was supposed to be, and some of them then 
stole some articles that were there. This was held only 
to be the offence of the actual thieves. Awn, 1 Leaen 
7 n. Nor, finally, can a mere bystander be liable foi' ® 
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crime committed in hii presence, though he neither 
attempts to prevent it, nor gives information against the 
offenders. 1 Hale, P. C 349 , 14 B. 115 at 125; 21 C. 
328; 27 C. 144, 

Sometimes an act which is m itself lawful becomes 
untaw’fiil, or vice versn, if done with a particular inten- 
tion or knowledge The killing of a housebreaker found 

committing tb-'* ''** ^ii — i .v 

but might be 
{anie, § 7(3) 

leave is pnma facie theft, but may be only a civil 
trespass if they are honestly believed to belong to the 
taker Now, if several persons join in either act, those 
who are honestly exercising their right of self-defence 
against the housebreaker will be innocent, those who aie 
assaulting him from mere malice will be guilty. Those 
who carry away the goods under a claim of right will be 
innocent, those who know that there is no such right will 
be guilty. Each of the guilty parties will be responsible 
for the whole crime, though the deadly blow, or the actual 
removal of the property, was only the act of one (s 86). 

83. Abetment.— A peison who docs not actually 
commit a crime may help to bring it about, and thereby 
be guilty of the offence of abetment, or, in the language 
of English law, be an accessary before the fact. He may 
do so m one or other of three ways: (1) By instigating 
it ; (2) by engaging in a conspiracy to do it ; (3) by aiding 
in the doing of it (s. 107). 21 W. R. Cr. 8. 

(1) Abetment hj instigation. — A person instigates a 
crime who incites or suggests to another to do it, or who 
impresses upon his mind certain statements, whether 
true or false, with the intention of inducing him to 
commit a crime (s. 107, ExpIn. 1). The term instigation 
as used in this section may be of an unknown person, 
12 Bom. L. R. 105, as is usual in the class of cases for 
which special provision was made by the Netcspapers 
(incitements to o^ences) Act, VII of 1908. A master w’ho 
orders or facilitates the commission of an offence bv 
his servant, would bo guilty of abstment, 12 W. R. (Cr.) 
51 5 18 W. R. (Cr.) 8, where orders ivere given to assault 
a particular person, 7 W. R. (Cr.) 97, but not if no definite 
1C 
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ovdei'S wete given, 31 C. 710. Again, the absence oi any 
illustvation to s. 108, would not render illegal a con* 
viction of A for abetment, when the incitement has been 
to induce B and C to join with himself in committing an 
offence, 25 B.BOatp. 99=1 Bom. L. R. 653. A person who 
harps upon the real mfuries which A has suffered from 
B, for the purpose of e.Tciting A to revenge them; or 
a person who, knowing that B is about to have a private 
meeting vvuth A’s wife for some perfectly innocent object, 
suggests to A that there will be a criminal meeting 
between them, in the hope of causing A to comnnt 
violence upon B, will be guilty of abetting A in the crime 
to which he wishes to impel him ; and it makes no 
difference that he does notin terms suggest that A should 
commit any unlawful act, or even that he affects to dissuade 
him trom it In its lowest form instigation may consist in 
mere encouragement given in words or by conduct, 2 A. 
253. Not only a wilful misrepresentation, but also a wilful 
concealment of a material fact which he is bound to 
disclose, constitutes an abetment by instigation (s. 107, 
Expln. 1) The concealment must be prior to the com- 
mission of the offence, and must have a direst tendency 
to bring It about. Suppose a person desiring for purposes 
of plunder, to cause the destruction of a train, were to 
conceal from the railway authorities the fact that a bridge 
had broken down a short distance ahead ; this would bs 
an abetment of any mjnnous consequences that migh^ 
follow And so it would be if a witness at a trial, m 
pursuance of a conspiracy to get an innocent man 
punished, were to conceal some material fact which he 
ought to disclose ; the concealment of an offence after it 
has taken place cannot be said to cause, or procure it to 
be done See 4 B. L. R., (A. Cr.) 7, which might be 
brought within s 107, cl. 3, but not under E.vplo- 1) 
see posi^ § 8.5, also 9 Bom. L. R. 161=5 Cr. L. J. 

& 9 Bom. L. R. 159=5 Cr. L. J. 173. It is equally 
an oifencq to instigate A to instigate C, and so on inde- 
finitely, provided the object is ultimately lo arrive at 
somebody \^o will be influenced to the commission of a 
crimeJs 108\Expln.4). Earlo/Samefsei,2St.Tt,95iat 
965. But th^mere refraining to dissuade another from 
the commission of a crime which he is contemplatiug, or 
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•even passively acquiescing m the idea, is not an abet- 
ment : mere silence is not necessaiily an illegal omission, 
3 L. B. R. 222=4 Cr. L. J. 483, nor can deliberate 
absence from the seat of offence amount to instigation, 4 C. 
W. N. 500 5 noi will the fact that a man undertook to be a 
stake holdei and agreed to pay the stake to the winner 
of a prize-fight, as the result of which one of the 
■combatants died, make the stake holder an abettor. Taylor, 
L. R.. 2 C. C. R. 147=47 L. J. (M.C.) 67. A person who 
is raeiely present at (27 C. 144) or cognizant of (21 C. 
328) a crime cannot be tie.ited as an abettoi. “ As if A 
•says he will kill J. S , and B says, you may do your 
pleasure for me, this makes not B accessary” 1 Hale, 
P. C GIO . 14 C. P. L. R. 192 ; 1898 A. W. N. 147. 

The offence of abetment by instigation is complete 
as soon as the abettoi has incited another to commit a 
crime, whether the latter consents or not, or whether, 
having consented, he commits the crime ; 12 Bur. L. R. 
70. Nor does it make any difference in the guilt of the 
abettor that the agent is one who, from infancy or mental 
incapacity, would not be punishable ; or that he carries 
out the desired object under a mistaken belief that the 
act he 18 employed to do is an innocent one. In 7 N.- 
W. P. H. C. R. 134, A who was in the habit of making 
a record out of what B read out, was got to make a 
false record by B who made and read out false abstracts. 
B v,as found guilty though A was innocent, having no 
guilty intention or knowledge m the matter. See also 
1905, P. R. (Cr.) 55= 1905, P, L. R. 201 =3 Cr. L. J. 135. 
Again, where a mechanic is employed to make moulds 
for coining, without knowing the purpose for which 
they are to be used ; or that he falls m with the plans 
of the abettor, knowing his criminal purpose, but intend- 
ing to cause its detection, 4 C. 366, 1 B. 15, he cannot 
be held liable, though the person who instigated him is 
guiltj'. The offence consists in the abetment. The 
consequences are only material as aggravating the 
punishment. But under English Law, if the pereon 
incited does not know that what he is urged to do is 
illegal, the person inciting is liable as a principal and 
not merely for incitement; I?, v. irriAa»i, 1 Cox C. C. 
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193 ; iJ. V, WiUiams, 1 Den. C. C. 39 ; but uu^er the- 
Code the law is different, see s. 108, exception 3. In 
Weir I. 48, the accused in a lease included in addition to 
his own property, some property belonging to Govern- 
ment The lessee having sublet, the sublessee Iona 
fide entered on Government land. Held the execution oi 
the lease by the accused did not constitute an abetment 
of trespass, if he did not suggest the illegal entry. 
But jf the accused had the intention of getting his lessee 
to do an unlawful act, he would be guilty even though 
the lessee acted bona fide; see also 1898 A. W. N. 147.. 

It IS, however, necessary that the act abetted should 
be m itself an offence, although the person doing it may, 
from youth or other incapacity, be excused for the com' 
mittal of it, 01 the means employed are insufficient to 
produce the intended effect ; 1885. P. R, No. 20. e.ff., abet- 
ment of murder by sorceiy. In 10 R H. C. R. 7S, doubt was 
expressed w’hether this would be an offence at all. But 
there can be no doubt the abettor will ^ liable if the 
result intended is attained by other means. A man was 
indicted for abetting a bigamy. The alleged bigamy 
consisted m the fact that he, being a Mabomedan and 
the guardian of a young gul, caused a marriage cere* 
mony to be performed lo her absence and without 
her knowledge, the effect of which was alleged to b® 
that she, being alieady married before, became the 
w’jfe of a second man It is evident that in this case, 
assuming that the ceremony did amount to a valid mar- 
riage. the gul could not possibly have been indicted, 
under s. 4^4 in respect of an act of which she knew 
nothing Therefore there was neither an offence nor an 
offender, and of coarse there could not be an abetment 
of that which did not and coaid not exist; 4 C. 10^3 
C. L. R. 81. This case then establishes that an 
abettor must either be an instigator or a conspirator, 
consequently a matried woman cannot be held to abet 
her own abduction: 1866, P, R. No. 40; I871,P.R.No.5t 
1875, P.R. No. 14; IS^.P.R.No. 11 oi'errHling 1868, 
P. R. No. 17 ; see 6 C W, N. 343, where a Hindu father 
in biganiously contracting a marriage to his minor 
daughter fared differently from the Mahomedan guardian 

in 4 C. 10=:3 C. L. R. 81. Querg . — Gan a man abet an 
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.attempt to commit an offence, and be liable even though 
the attempt has never been ii ade — -see Ratanlal 966. 
Saving regard to Expln 2 to s 108, the offence may be 
abetment of the complete offence itself, but it is not 
impossible to attempt an abetment, 1887 P. R, Cr. 49. 
Where a prisoner asked a witness to suppress certain facts 
in giving his evidence, it was held this amounted to an 
abetment of giving false evidence , 2 M. H. C. R. 438. 

T’ * " ^ ^ under 

sixt caie of her 

grai TuJcaram. 

Baku, under the direction of Tukaram. took the girl into 
tlie Nizam’s territory, and theie dedicated her to the 
goddess Amba in circumstances which clearly amounted 
to an offence under s 372 Baku was tiied in Sholapur 
for an offence under s. 872. and Tukaram for abetting her 
offence, and botli were convicted It was held on appeal 
that the conviction of Baku was wrong, as the offence 
had been committed out of Biitish India, and the neces^ 
■sary stops had not been taken to give jurisdiction to 
the Magistrate m British India under s 188, Cr. Pr. 
Code. As regards Tukaram the High Court held that he 
could not be tried for abetment under s 108*A of the 
Penal Code. 

“lu tlie present case, beyond the were intention and in- 
'direct prep.^ration, there no distinct offence by way of 
instigating the act committed out of llrttUh India Mere inten- 
tion not followed by any «ct cannot constitute an offence, and an 
indirect preparation, which does not amount to an act, which 
amounts to a commencement of the offence does not constitute 
oltber a piincipal offence, or an attempt or abetment of thu same. 
The intentioDs either of liahn or Tukaram, while they were etay- 


The illustration to s. 108-A is : — '* A in British India 
instigates B, a foreigner in Goa, to commit a murder in 
Goa. A is guilty of abetting murder.” If A had met 
B in British India, had persuaded him to murder 
someone in Goa, and had then started him off to Goa 
Tilth the necessary funds to get there, and with a pistol 
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to commit the murder, he would apparently have been 
held guilty of abetment by instigation. It is difticnlt to 
see the difference between such a case and that of 
Tnkai-am, who dnects his wife to give up his grand* 
daughier to prostitution m foreign territory, hands the 
grand-daughter over to her for that purpose, and starts 
them off together on their way to carry out that purpose. 
What more could he have done by way of instigation 
under s. 107, cl 1 * 

Lord Hale says “ A comiuands B to kill G, but 
before the execution thereof, A repents, and couuier- 
Eoands B, and yet B proceeds in the eveention thevcot. 
A IS not accessary, for his consent continues not, and he 
gave timely countermand to B; but if A had repented* 
yet if B had not been actually countennanded before the 
fact committed, A had been acceusary." (I Hale, P. Cv 
618 \ This may be good English law, as depending 
on the peculiar relation of accessary and principal, which, 
apparently must be in existence at the completion of 
the act So, also, no one can be liable as accessacy, 
unless a substantive felony has been comm'tted. But 
the mere inciting of another to commit a crime is itself 
a misdemeanour by English law, though no offence is 
committed in pursuance of the incitement. JR. 
Higtims, 2 East, 5; E. v Gregory, L. R., I C. C. 77= 
36 L. J. iM.C.) 60~10 Cox 459. There seems to be no 
reason why this offence should be purged by repentance 
and countermand, anv more than a theft is by restitu- 
tion, ll Hale, P. C. 533 ; 1 Hawk, P. C. 213,) or a criminal 
conspiracy by ivithdrawal from ifc. See Coleridge* 
C.J , Mogul Steamship Go v. McGregor, 21 Q. B> 0.» P- 
549. The ruling in 8 W. R. (CrJ 78 seems to be not 
conect. 10 6.H.C.R, 437 only deals with liability under 

s. 114, t P C It 15 evident that the person incited might 

be much more powerfully influenced by the original in- 
stigation than by the subsequent repentance. Where the 
instigation is by letter, the abetment ig not complel® 
until the letter is read by the person whom it is intended 
to incite, 16 A. 389- 3/ it never reaches him, or is 
handed over by him to someone else before reading it, 
the act is only an attempt to abet ; J?. v. JRans/orU, 13 
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Cox, 9, as to which see 1887 P. R. No. 49 ; see 1882 
P. R. No. 24 as to a case of abetment on the part of A 
to abet B to have a crime committed b}’ A himself. 

84 Abetment by conspiracy. — The lecent amend- 
ment of the Penal Code whereby Chapter VA has been 
newly introduced, creating the substantive offence of 
criminal conynraoy, thus assimilating the Indian law to 
what has been the law of England, has to a large extent 
diminished the importance of this mode of abetment. 
Though conspiracy is thus made a substantive offence, a 
pioseoution can be launched only subject to certain 
safeguards and consequently s 107 has been left un- 
touched, so that, m many cases it will be meiely a matter 
of convenience regarding procedure whether an accused 
js dealt with under Chapter VA lor the substantive 
offence ot criminal conspiracy or undei Chaptei V’ for 
abetment by conipiracy as defined m s 107. 

A conspuacy is wheie two or moie persons plan or 
act together to effect ttie commission of a ciinie. (See 
fuller discussion m next Cliaptci.) It is not necessary that 
all the conspir.itors should be m communication with 
each other, oi even that they should know of each 
other's existence (s. 108, ExpIn 5) Some of them might 
be inti^imediarics, 11 Bom. L. R. 1153. 

But they must all be acting in furtherance of a common 
object, and in accordance with the same concerted plan. 
So long as the coaspimcy rests in meie plotting, it does 
not amount to an abetment under s 107, cl. 2. 1879 P. 
R. No. 16, though the plotting initself might amount to an 
offence under s. 120-B mthe new Chapter VA recently 
added. To constitute abetment by conspimey some 
act or illegal omission must take place in pursuance of 
that conspiracy, and m order to the doing of that thing ; 
28 C. 797 at 803; 24 M. 523 nt 546 ; 21 W. R. (Cr.) 
35. The aci done need not be in itself illegal, nor need 
the acts and omissions, taken together, go so far as an 
attempt ; but they must amount to a preparation for the 
crime intended, suHiciently to show that there is a plan 
in actual ptogress. In this respect the law of Criminal 
Conspiracy in Chapter VA of the Penal Code has been 
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rccemlv assiniilxted to the English Jan' of conspiracy, 
whfve the offence consists m the mere unlawful combi- 
nation, though nothing is done in furtherance of the 
common object — Per Coleridge, C.J., Mogul Steamship 
Co. V. McGregor^ 21 Q. B. D., p. 549, approved in J?.v. 

24 Q. B. D, 420 } Mulcaliy v. li , L. R.» 
3H. L., p. 317. 

“ Where there leasonahle graund to heucie th.it two or more 
persong ha\e conspnod together to cotntnik an offence or an 
actionable uiong, ain’thing said, done, or written by anyone o( 
such pergons in reference to tlieir common intention, after the 
time « hen such intention na*? first entertained by anyone of them, 
IS a relevant fact as ag.unat each of the persons lichered to be so 
conspmng, ns nell for the purpose of proving the existence 
of the conspiracy, as for the purpose of showing that any snch 
peison was H party to it ”S JO, Ind. BvJ. Act— See Illnskratioa 
to the section. 

Pilot to the enactment of Chapter VA of the Cods, 
the piosecution had to piove that the accused was 
engaged in the consptiacy down to the time when 
the titfence was committed or when the act was put in 
the couiBP of actual execution, 10 B. H. C. R- 497 ; 26 
A. 197=1903 A, W, N. 233; otherwise mere conspiracy 
was not an offence unless it falls within a special section 
like ss. 115, 11(3 01 121-A and a conTiction for conspiracy 
could not stand when thcchaige against the other .alleged 
conspuatois has Jailed, 9 C. L. 3. 663; see Flnnmir 
[1902] 2 K.B. 339=71 L. J.. (K. B.) 805=86 L.T. 836= 
20 Cox. 269=51 W. R, 137. But now, under certain safe- 
guards, conspiracy per se has been made into a substan- 
tive offence puDishable under s 120-B, I. P. C. A con- 
spiracy may be proved by other than oral evidence; it may 
be pioved by the evidence of surrounding cucumstances 
and the conduct of the accused both, before and after the 
alleged commission of the crime, 9 Bom. L. R. 347, and 
accused must be connected to have taken part not 
only in those steps of the transaction which are innocent* 
but'^jn some way or other itis absolutely necessary to secure 
a eony^iction to connect him with those steps of the trans- 
action ^ich are criminal ; 20 W. R. (Cr.l 41, 

It has been laid down by' the Calcutta High Court 
that a pei^n cannot be convicted of abetment of a false 
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’charge, under ss. 109 and 211, solely on the ground of 
his having given evidence in suppoit of such charge. 
The case was one lefeired by the sessions judge under 
s. 438, Cr P C., and in his letter of leference he made 
the following observations . — 

“ After careful consideration, I hold that s. lOS does not 
contemiiUte anj acts of subsequent abetment, and that the Code 
does not provide for the punishment of such otlences, except when 
the}' are such as are dehned in ss. 2L2 to 218 of Chap. XI of 
.the I. P. C. Many very excellent reasons could be assigned for 
this apparent, though not rea,, omission. It will, however, 
sufQce foi the puipose of this reference to point out that 
if the inferior and theoretically less experienced criminal 
courts Mere allowed to punish as abettors persons who gave 
eiidence in support of false charges, or lather charges found by 
the said courts to be false, the provisions of the Procedure Code 
by which the punishment of the crime of false evidence can only 
be indicted by the bessions Court would be practicall} neutralized 
and set at nought It is, I think, obvious that this was never in- 
tended, and that the framers of the Or P Code, although they 
allowed the lower criminal courts to punish foi false charges, never 
vested them with authority to punish those who supported such 
ehaiges, not by previous acts, but by evidence oi)l> " 9 B. L 
R. (App.) 16^13 W. R. fCr ) 28; see also 10 C. L R, 4 

The High Court simply expiesscd then concurrence 
with the sessions judge, and set aside the sentence 

The decision was, no doubt, right in the particulai in- 
stance stated Where there was no case whatever 
against the piisoners, except that they had given 
evidence which the Court consideied to be false, it is 
plain that they ought to have been charged with that as 
a substantive offence. It is an evasion of the law to 
twist a primary into a secondaiy offence, merely for the 
purpose of introducing a different jurisdiction, or a lower 
scale of punishment (Accordingly, m the case ot Queen 
V. Moulton, 12 Cox 87, where the evidence, if believed, 
established the systematic commission of unnatural 
offences, while the Grown had limited the indictment 
60 as only to charge a misdemeanour, Cockburn, C. J., 
directed the jury to acquit.) But the reasons given by 
the sessions judge, and apparently concurred in by the 
High Court, seem to be ot very questionable sound- 
ness It is quite true that assistance given to another. 
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subsequent to and independently of the substantive 
offence, does not ainoant to an abetment of it. But if the 
assistance was given as part of the original scheme for 
committing the offence, and for the purpose of further- 
ing ov facilitating it, the case would fall under the 
second and third clauses of s. 107. For instance, 
the mere harbouring of a murderer is punishable under 
s. 212, and not as an abetment of the murder. Bat 
if it were arranged that a murder should be committed 
at a particular place at night, and that the pridoner 
should leave his house door open so that the murderer 
might at once slip m and so escape observation, theie 
can be no doubt that the proper way to charge the 
offence would be as abetment, So, if it were deler- 
mined to ciush a particular man by a false charge, and 
the pait of the plot assigned to one or more of the caa- 
epiratoi's was the supporting of the chaige by false 
evidence, there can be no doubt they would be legally 
punishable as abettors of an offence under s, 2U Nor 
IS there anything conclusive against this view in the fact 
that the charge ivould be cognizable by a tribunal iQ' 
ferior to that which could try a charge of false evidence. 
Suppose the person who had actually pvefeired the 
charge had himself sworn to its tiuth. It could not be 
contended that this would be a ground for quashing bis 
conviction under s. 211. If not, there is no greater 
anomaly in allowing his confedeiates to be indicted for 
abetting him, There might veiy well happen to be 
difficulties in procuiing a conviction for giving false 
evidence, which would vanish if the charge were liniitoo 
to one under s. 211. 

As to the effect of complicity in a Suttee, see 3 N.*W. 
P. H. C. R. 316 ; Rataniai 207. Under the Law as it now 
stands, the prosecutor would seem to have an option 
whether he would charge undei s. 120-B with the sab* 
stautive offence of criminal conspiracy, or proceed under 
the abetment chapter 

85.\Abetment by aiding. — A person abets by aiding* 
when Uj’ any act or illegal omission, done either prior to, 
or at th^tiine of, the commission of an act, he intends to- 
facilitate, V and does in fact facilitate, the commission 
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tliereot (s. 107, cl. 3, E\pln. *2). 12 W. R. (Cr ) 52. 
“Mere intention not followed by any act cannot constitute 
an offence, and an indirect preparation, which does not 
amount to an act which amounts to a commencement of 
the offence, does not constitute either a piincipal offence, 
or an attempt or abetment of the same ’’ PerRanade, .1 , 
24 B. 287, at 291 = 1 Bom. L. R. 678 ; 20 W R. (Cr.) 41 ; 
IBom. L.R.351;Weir,I.47. Of couise, meie presence 
at the commission of a crimecannot amount to intentional 
aid, unless it was intended to have that effect Ratanlal, 
708, 844; 1896 A. W. N. 149. The priest who officiates 
at a bipamous mairiage intention illy aids it, but not the 
persons who ave meiely present at the celebration, or 
whopeimit its celebration m their house, wheie such 
permission affords no particular facility for the act 16 
K. L. R. 57=3 Cr. L. J. 488; 6 B. 126. 

Where the prisoner procmed a dose of coiiosive 
Bubliinate to a pregnant woman with a view to cause 
abortion of which she died and it appeared though the 
piisonei knew the purpose for which it had been obtained 
still he had dissuaded her fiom taking it. and in fact* 
had only piocured it under a threat by her of suicide 
and in the belief she may change hei mind, it was held 
he was not an abettor of tnuider Frtticell, L. & C. 
161=31 L. J. (M.C.) 145. Here procuung calomel was 
not an illegal act But if the initial act was an illegal 
act, the author might be held liable as having abetted the 
unintended consequence tbeieof, 7 W. R. (Cr.) 97. In 2 
Agra H. C. (Cr.) 21, a lepei, who desiied to commit 
suicide, was helped by ceitam Zemindaro who got wood 
and had a pit dug up (o kindle the saccificul fire, and they 
were held guilty of having abetted the suicide 

The WTiter of a foiged document is liable as an abet- 
tor, even though it is not he that foiged the signature of 
the alleged executant 25 C. 207 = 1 C. W. N. 631; 3 
M. 4. If several peisons combined to foige an instrument 
and each executes bv himself a distinci part, and they 
are not togethei wlien the instrument is completed, 
they are nevertheless all guilty as principals according 
to English Law, BingUy, (1821) R. & R. 446 A Zemindar 
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who places at the disposal of an investigating police, a 
house wherein to torture suspected criminals with a view 
to extort confession IS guilty of abetment. 1898 A. W.N. 
194. A debtor paid a sum of money and asked for a 
stamped receipt, but was unable to obtain one, the creditor 
having no stamp. He then accepted an unstamped 
receipt, saying he would affix a stamp, which he 
did not do. He was indicted for abetting, under s. 10"» 
the odence of making an unstamped receipt. It was 
held that he could not be convicted. He had done 
nothing, and lie had omitted nothing which it was in his 
power to effect. 8 A., 18; 7B. 82. but see 23 M. 155; 10 
C. P. L. R. (Cr.) I ; 11 Bur. L. R. 34 ; 7 C. P» L. R, 21 ; 
1895 P. R. No. 18; 20 A. 440=1898 A. W. N. 
108; 1883 A. W. N. 145; 1888 A. W. N. 37 ; 1 N. L. 
R. 163. On the other band, a head peon who, know- 
ing that ceitain persons would be tortured to confess, 
purposely kept out of the way, w’as held guilty ^ 
abetment 5 W.R. (Cr.) 49 ; 21 W.R. (Cr.) n;0f.4C. 
W. N. 500, where deliberate absence was held not^to 
amount to instigation. See also Ratanlal, 303 & 844 * 
-Weir, I. SO & 52; 8 C. 728=11 C. L. R. 223 ; 20 B. 
394. The mere fact of supplying food to a person who 
is known to be about to commit a ciime, is not necessanly 
an act done to facilitate its commission, unless such a 
supply was pait of the arrangement by which the 
crime was to be effected. 2 M. 137. For other instances 
of aiding, see 19 K. L. R. 40= 10 Cr. L. J. 19 ; 24 W. «• 
(Crj 26 1 S. V. D<fMarnf/ [1907] 1 K. B. 388 ; 2 P. w* 
R. (Cr.) 97=6 Cr, L.J, 411. Mere subsequent knowledge 
ot the offence is no evidence of the abetment of t a 
offence. 2 W. R, Cr. 40; 1869 P. R. No. 11 ; 1871 P. K- 
No. 5 ; see 26 A, 197= 1903 A. W. N. 233, where 19 A- 
109 d: 2 C. W.N. 81 arc follou-ea and the view m » 
M. 173 not approved of See to the same effect 189 * 

R. No. 8 ; 1893 P. R. No. 13 ; 27 C. 1041 (F. B.) and othej^ 
.cases discussed in dealing with the offence of kiduappiUo* 
^ to whether it is a continuing offence or not. 

A^tting by illegal omission is the intentional 
ing ^rom doing an act which it was the person’s duty 
do, ai^ which it may be assumed he would have done, i 
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he had not wished to farther the commission of tho 
crime,, e f/., wilfully withholding the information which 
everyone is bound to give under ss 44 and 45, Cr.. 
P. C. 1863 P. R. (Cr.) 30. So if a servant were inten- 
tionally to leave a door unlocked, m order to facilitate the 
entiance of a burglar ; if a nurse were intentionally to 
refrain from giving a sick man hts medicine, in order to 
hasten liis death. The intention is essential to make the 
omission amount to an abetment. Without that inten- 
tion it may be punishable civilly or criminally, but not 
under s. 107. 24 W.R, (Cr.) 26 at27— 28, Ratanlal 35 

Where the parties indicted as principal and abettor 
stand in the relation of master and servant, and where 
the acts of the latter aie not m themselves unlawful, the- 
guilt of each party wrll depend upon the knowledge and 
intention with which such acts were done. 12 W.R. (Cr ) 
SI } 18 W, R. (Cr) 8 ; 3 W .R. (Cr.) 2. Wheie the keeper 
of a place of public resort left his premises in the 
management of a servant, and prostitutes were suffered to 
meet together and remain theie, contrary to law, it was 
ruled, that if the servant, m knowingly suffering the pro- 
stitutes to meet together and remain, was carrying out the 
orders of his master, the master was guilty as a principal, 
and the seivant as abetting IVilson v Stewart, 3 B 
& 8.913=32 L. J. (M. C.) 198=9 Jur. N. S. 1139, 29 C.’ 
496. And so the loading of his luastei’s gun by a sei- 
vant might be an innocent oi a guilty act, accoidmg as 
he thought his luastei was going to shoot a tigei oi to 
commit a dacoity 

A person may abet the commission of an offence 
upon himself, piovided he would have been criminally 
punishable if the offence had been completed For in- 
stance, a woman may be punished foi conspitinf' with 
othois to cause herself to miscariy, for jt is an offence »n 
her, as well as in those who help her. if it is earned out, 
section 31*2, I. P C , v H7p//c/i«rc/i, 24 Q. B.D.420* 
It. V Jours, (1896), 1 Q.B. 4. But a girl under ten could not 
be charged foi abetting n rape upon herse'f under .s 37,5 
cl. 5, because the prohibition in the Pen.il Code is 
intended for her own protection, and does not contemplate 
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Ker being punishable. See j?. v. Tyrrell, (1894), 1 Q. B. 
310. And so it is expressly provided by s. 4D7 that the 
wife shall not be punishable as an abettor of adultery 
with herself, she not being punishable under that 
section [See ante, § 83, at p, 244.] 

The result of an abetment will be either that no 
offence is committed, or that the offence is committed 
which was intended by the abettor, or that a different 
offence is commuted. In any event, under the Code, 
abetment of an offence is a separate offence quite in- 
dependent of the offence abetted, 18 W. R. (Cr.) 32 ; 4 C. 
366=3 C. L. R, 525 ; 1864. W. R. (Cr.) 2 ; but where 
at the trial of the principal offender, it is found that the 
offence has never been coramifted at all, it will be a serious 
question whether abetment of an offence that has not 
been committed, should be taken cognisance of ; 18°^ 
P. R. No. 7. The mere abetment of an offence which 
comes to nothing is punishable by ss 115 and HC, 
according to the gravity of the intended crime, and hy 
8. 117 according to the number of persons who weie 
instigated When tlie ciime proposed is actaaliy ac* 
complished, the abettor is treated as being equally gmlt}' 
with the actual peipetratoi, whether he were absent oi 
present at the actual committing of the crime (ss. lOD" 
114) 1 ind. Jur.(O.S.)l05; 1 W.R.(Cr. Let.)9j2 W.R. 
(Cr. Leij 8; 14 M. 364; 16 A. 88; 6 C. W. N. M3;Z6- 
M. 463. The only case that ever creates any difSculty 
is the last, vu , where one offence is abetted and another 
is coiuraitted. In thi.*' case the abettor will not be 
answerable at all, if the offence is not committed m 
consequence of the abetment (s. 109, Expln., it s. lH-f 
If a person, by suggesting to another a particular cnine, 
simply rouses the enminai propensities of that othei, the 
former is not responsible if those propensities break out 
in a different direction If A incites B to gamble, he 
not liable if B steals or commits breach of trust to suppv 
himself with funds Poster, Cr. L. 309. Nor would A be 
liable if he instigates B to commit a particular crime, and 
B commits a crime of the same sort, but different from 
the one suggested : as, for instance, if he incites him ^ 
kill X, or to break into and rob the house of Z, and i> 
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falls in with the general idea, but goes and kilts Y, or 
breaks into his house. “ A adviseth B to burn the house 
of C, which house B well knoweth He spareth the house 
of C and burneth the house of D A is not accessary befoie 
the fact.” Plotcdeii, 475 And so it would be if A 
advised B to steal the horse of C, and he steals his cow’ ; 
or if he incited him to bum the house of C, and he killed 
C 01 robbed him ; or to take C and carry him away, and 
if lie robbed C of his jewels 1 Halo, P C. G17 ‘‘But 
if the principal m substance complies with the temp- 
tation, varying only in circumstances of time or place, 
or in the manner of execution, in these cases the person 
soliciting to the offence will, if absent, be an accessary 
before the fact (abettor), if picsent, a principal ” As if 
A commands B to poison C, and he kill him with a 
swoid ” So whore the piincipal goes beyond the terms 
of the solicitation, if in the event the felony committed 
was a probable consequence of what was ordeied or 
advised, the peison giving such order or advice will bean 
accessary to that felony ” For instance, if A incites B 
to burn the house of X, and any inmate of the house is 
burnt in it, oi if the file spieads to other houses So 
if a Zemindar orders a numbei of his followeis to arm 
themselves with clubs, and to take forcible possession of 
the lands of an adjoining propiu-tor, and a man is killed 
in the figlit which ensues Postei, Ci L 3G9, 370; 
s. 113, I P. C Whether a man who abets a robbeiy or 
a housebreaking will be ciiminally lesponsible if the 
poison assailed resists and is killed, would depend upon 
the answ’er to this question Was the mode in which 
the abettor advised that the cume should he effected, 
and m which he might reasonably Jiavc supposed that it 
would be effected, likely to result in such violence as might 
probably be followed by a death '•* See 6 A. 491, where 
Straight, Offg C J , took a more merciful view than 
the early Bnglish writers would ha\e done See 1 
Hale, P C 017; Foster. Cr L. 370, Steph Dig, art. 
41, illus 2, cf. 12 W. R. (Cr.) 51. If death w.is not the 
natural or probable result of the abetment, the abettor 
would be liable only for assault or hurt . 5 W. R. (Cr.) 
75 ; 7 W. R. (Cr.) 97 ; 31 C. 710. A good deal would 
depend on the intention of the abettor and the nature of 
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the act abetted ; 21 W. R. (Cr.) 8 ; SUet, 4 F. & F. 93L 
Thus prima facie it would be difficult to abet au attempt 
at murder, any incitement to use violence would be 
either to cause death or to cause hurt, grievous or 
simple. 9 Bur. L. R, 190. 

A case which has caused much difference of opinion 
among the English writers is this ; If A incites B to kill 
X, and he by mistake kills Z, or aiming a blow at X kills 
Z, will A be guilty of murder? Lord Hale, following 
some earlier authorities, says A is not accessary to the 
murder of Z, because it differs in the person. 1 Hale, 
P. C , 617 Poster says that the answer must depend 
upon whether the killing of Z was or was not, the 
probable result of B’s acting upon the instigation of A. 
If A tells B that X will pass a particular lonely place on 
his way home at night, and B waits for him there, and 
kills Z, whom he supposes to be X, Foster says that A is 
as guilty as B, and Sir James Stephen accepts that view. 
Poster, Or L 370 , Steph Big-, art. 41, iJIus 1. Suppose 
that X really did come as expected, and was accom- 
panied by Z, and that B 6red at X, but killed Z, or that 
in attempting to kill X a fight ensued, in which B either 
intentionally or accidentally killed Z, I should think the 
saraedeosion would be given Saunders's case (Plowdea 
475), which was the source of this discussion, was as 
follows Saunders wanted to kill his wife, and Archer 
advised him to put poison into a roasted apple and give 
It to her to eat She ate part of it, and gave the rest to 
her child ; Saunders was standing by, but was afraid to 
interfere, and the child ate the poison and died. 
Saunders, of course, was guilty of murder, but it was 
agreed by the judges npon conference that Archer was 
not accessary to the murder, it being an offence ho 
neither advised nor assented to. Foster agrees with 
this decision, and distinguishes it from the first case put- 
because there was no mistake on the part of the father 
foi which the adviser could be responsible; the father 
stood by, and suffered the child to eat the poison 
prepared for the mother. Sir James Stephen also 
adopts It Foster, Cr. L. 372 ,* Steph. Big., art. 41, 
illus. 3. It does not appear from the case whether Archer 
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had understood and expected that Saunders would him- 
self give the poison to his wife, and see that she ate it, 
and that nobody else did It that weie so, he would be 
protected by the terms of s. IH. If he advised Saunders 
to put poison in food piepared for her, and lun tlie risk 
that no one else would take it. the case would come 
very near illustration (a) to that section It is plain 
that in Foster’s opinion the only thing which saved 
Aicber was Saunders’s presence, which thtieby gave a 
definite direction to the poison which Archer had not 
intended. 

Though the offence depends upon the intention of the 
person who abets, 21 W. R. (Cr.) 8,an abettor may succeed 
in rendering himself liable for two offences, when he 
only intended to bring about one, if the one which ho 
intended causes another which he ought to have 
anticipated, and if they are both distinct offences, so 
as to be subject to distinct punishments (s 112) He 
may even commit a more serious crime, and subject 
himself to a heavier penalty ihan h's agent, who 
actually does the act. Suppose A, desiring to cause 
the death of X. tells B th.it ho will hod X m the bedioom 
of B’s wife, and B rushes there, and finding X, kills 
him. The provocation might reduce the offence of 
B to culpable homicide not amounting to murdei (s 300, 
Excep, 1) A. has received no provocation, and will be 
punished exactly as if he had induced B to kill any man 
in the street (s 110) But if A had no such intention, 
but merely wanted to inform B of the conduct of his 
wife, he would not be guilty at all 1872 P. R. No. 30. 

Except that the mistake has actually been made, one 
should have thought it unnecessary to point out that a 
person who has been convicted of an offence, as prmci- 
pal, cannot also be punished for abetting it. 4 W. R. 
(Cr.) 23 & 37. Nor can an Appellate Court convert a 
conviction for a substantive offence into one of abetment, 
33 M. 264=20 M. L. J.84=7 M. L. T. 79=11 Cr. L. J. 
49:=5 Ind. Cas. 145 ; 13 Cr. L,J. 203=14 Ind. Ca*. 203 • 
13 Cr. L. J. 223=14 Ind. Cas. 319; 11 B. H C. 
R. 240, ex}^la^ned in 23 M. L. J. 722= 1912 M. W. N. 

17 
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725=12 M. L. T. 203=13 Cr. L. J. 453=15 Ind. 
Ca». 85. A man cannot be convicted both for abetraect 
of theft and for receiving stolen property, the proceeds of 
the theft ; 3 A. 181 ; 1901 P, R. No. 15. 

86. Concealment of Offences. — Sections 118, 119, 
120, and 123 are all different forms of the same offence, 
VIZ the case of a person who, intending to facilitate, or 
knowing that he will be likely to facilitate, the commis- 
sion of an offence by another [1 Ind. Jur. (O. S.) 105; 1 
Bom. L.R. 351] voluntarily conceals, by any act or illegal 
omissson, the existence of a design to commit such 
offence, or makes any representation which he knows to 
be false respecting such design. The concealment must 
be the result of some conduct directed to that end and 
different from mere passive non-disclosure. Thus mere 
denial of the existence of a design to commit an offence 
does not constitute concealment. 28 A. 302; 1882 P. R» 
No. 34 ; 14 W. R. (Cr.) 2. If it is an omission, it must 
be (1) on the part of one bound to reveal and (2) 
must be shown likely to have facilitated the commissioaof 
the offence ; 1 Agra H. C. R. 37, Of these sections all but 
s. 119 may be committed by anyone, and only differ in 
regard to the gravity of the offence intended to be 
furthered. Section 119 can only be committed by a 
public servant, m respect to offences the commission of 
which it was his duty, as such public servant, to prevent. 
All the acts punishable under these sections would prob- 
ably be acts of abetment under s 107. Probably the 
sections were inserted, pro majori caittela, to include 
cases where the application o£ s. 107 was doubtful- The 
only difficulty that can arise as regards them is as to 
the meaning of the woids ** illegal omission.” This 
means something different from the offence, now prac- 
tically obsolete in English practice, of misprision, which 
is defined by Lord Hale as being ” when a person knows 
of a treason or felony, though no party or consenter to 
it, yet conceals it, and doth not reveal it in convenient 
time.” Theie was no such offence as misprision of n 
misdemeanour i Hale P C. 371, 374 ; 1 Hawk., P* 
C. GO, 73; Steph Dig., note ix , 348. This offence 
assumed that the substantive crime had been already 
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•completed, •whereas the illegal omission in the sections 
under discussion are something antecedent to the com- 
mission of the offence, and intended to help m its 
execution. 

Probably every public servant is under a legal obliga- 
tion to disclose a design to commit any offence which 
would affect the particular state department to which 
he belongs A policeman has a general duty to 
prevent all crime, and is therefore bound to give infor- 
mation of any crime which he may know to be contem- 
plated. (See Act XXIV. of 1859, s. 21 ; V. of 1861, 
5. 28 ; XVI. of 1873. s 8 ; XV of 1887, s 6 , Bombay 
Act, Vni. of 1867, s 6.) In other branches of the 
public service the duty is more restricted - a soldier 
would be bound to give information of a design to mutiny, 
to attack military posts, to steal aims or ammunition. 
An officer in the customs, the stamp, salt, or opium 
department, would be bound to give notice of frauds 
going on or contemplated in those departments So a 
revenue officer, m logard to frauds on the land levenue, 
or an officer of any court in regard to the funds m its 
custody. The same obligation, it seems to me, would 
attach upon an officer of any private tiading company, 
such as a railway or a bank Possibly even upon private 
servants, as regards the particular sorts of property 
under their charge The concealment of a design to 
■commit an offence m refeience to any subject-matter as 
to which the accused has a duty, for the purpose of 
facilitating commission of the offence, would almost 
necessarily be an abetment of it within s 107, Expln 1. 
The breach of this obligation would, at the very least, 
justify the summary dismissal of the offender, without 
notice and with loss of pay or pension, and this assumes 
that the act relied on as a justification is a breach of 
duty. See the definition of illegal, s 43, 1 P. C It 
would follow that such abstaining to give information 
for the express purpose of facilitating an offence, must 
be an illegal omission. 

There are also many cases in which the law imposes a 
direct obligation to give information of intended crimes 
See ss. 44 and 45, Cr, P Code,and commentaries thereon. 
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Similar provisions are contained in the Lower Barmah 
Towns Act, IX. of 1892, s. 4. 

Under ss. 176 and 177, persons who are legally bound to 
give notice, or to furnish information to public seivants,. 
are punishable if tney omit to give notice or informa- 
tion, or furnish false inforniation, and special punishment- 
is imposed if the information is required concerning the 
commission of an offence, or to prevent its commission, 
or for the apprehension of an offender. It has been held 
by the Jladras High Court that the words “ legally 
hound " in these sections must be taken in the sense 
dehned bj' s 48, as something which it is illegal to omit, 
and which illegal omission h an offence, or is prohibited 
by law, or would furnish ground for a civil action, and 
therefore that it does not apply to omissions, which are 
merely a breach of departmental rules, 14 M. 434. To 
justify a conviction under s. 177, it is not necessary to 
prove that false mfoimation was given fraudulently. It 
is enough to show that the information was either known 
to be falsa or not believed to be true. Weir 1. 107. Sec- 
tions 20l-~208 have special reference to similar offencWi 
whose object is to prevent the detection of crime that 
has been actually committed (see post, Chapter VII). 

87. Harbouring. — The fourth mode of criminal re- 
sponsibility referred to m s 81, is where a person keeps 
the o^eader after the act, with a view to screen him from 
justice A person who does so is called in England an 
accessary after the fact. In the Penal Code he is said to 
harbour an offender. By s. 212, whenever an offence has 
been committed, whoever harbours or conceals a person 
whom he knows, or has reason to believe to be the 
offender, with the intention of screening him from legal 
punishment, la liable to a punishment which vanes 
according to that applicable to the offence of the person 
harboured. By s 21C, whenever any person convicted 
of, or charged with an offence, being in lawful custody 
for that offence, escapes from each custody, or whenever 
a public servant, m the exercise of the lawful powers ol 
such public servant, orders a certain person to be appr®* 
headed for an offence, whoever, knowing of such escape 
or order for apprehension, harbours or conceals that 
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person with the intention of preventing him from being 
apprehended, is punishable in a similar manner. By 
s. 216A, whoever knowing or having reason to believe 
that any persons are about to commit, or have recently 
•committed robbery or dacoity, harbours them with the 
intention of facilitating the commission of such robbery 
■or dacoity, or of screening them from punishment, com- 
mits a punishable offence. Harbouring any officer, 
soldier, or sailor, in the army or navy of the king, who 
is known, or whom tbeie is reason to believe, to be a 
deserter, is also an offence under s 136 All these 
•sections exempt from criminality the wife of the offender, 
when the harbour is given by Ijer to her husband The 
law in ICngland is the same The case of Mary Good, 1. C. 
■& K. 185, G^cmpliiies the scope of the e.Kception to 
s. 212. The prisoner was indicted for havbouvmg a mur- 
■dcrer and it appeared she consideted herself as his wife 
and lived with him as such for years. She %\as held 
entitled to the benefit of the rule, <‘ven though the mar- 
riage was in some respects irregular and probably invalid. 
If, on the other hand, the husband hai hours his guilty 
'Wife, he would not be protected by the English Law, 
which protects only a /tine covcrl ; 1 Hale, B C b21 , 
but under the Code, the benefit is mutual to the spouses. 
Having made this depaiture from English Law, the 
Legislatuie did not deem it wise in spite of the peculiar 
demands of the Hindu Joint Family to extend the excep- 
tion any further No such exemption as the one 
embodied in the exreptt -n to s 21‘2 is to be found in 
s. 130, which relates to as‘«istiDg a State prisoner, or 
prisoner of war, to escape, or rescuing him, or resisting 
his recapture, or h.irbouring and concealing thereafter 
his escape from lawful custody . nor in s. 1.57, where the 
person haiboured is one who has been hired or engaged 
to join an unlawful assembly. Sections 2'25 and 225B 
provide for resistance or illegal obstiuction to the appre- 
hension of any other peison for an offence, and for 
rescue or attempt to rescue from lawful custody for an 
offence. Aiding, or permitting the escape of offenders 
who liave been committed to custody, is punishable 
under different circumstances by ss 1'23, 1'29, 130, 221, 
•222, and 223 
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By English Law a man can only be an accessary 
after the fact to a felony. 1 Hale, P. C. 618. By the 
Penal Code any of the above acts are punishable where 
the person assisted is charged with any offence as de- 
fined in s. 40. And m cases within ss. 212 and 2l6, the- 
word “ offence ” is extended to certain charges foaaded 
on acts which are crimes m British India, but which were 
committed out of it The term “harbour," which was^ 
previously unexplained, is now defined by s. 216B, as in- 
cluding “ the supplying a person with shelter, food, drink, 
money, clothes, arms, ammunition, or means of con- 
veyance, or the assisting a person in any way to evade ap* 
prehension.’’ The word “assists” must be construed 
ejusdetn genertswnh the words preceding so th.at telling lies 
to the police as to the whereabouts of an absconder with 
intent to prevent his appieheosion could not constitute 
“assisting '* him in aa\ way within the raeaoing of the 
definition, 2S A. 261. But where a proclaimed offender 
was airested in the act of cooking his meals at the pilace 
of a Zemindar and m the piesence of the Zemindar, the 
lattei was held liable for harbouring as defined in 8. 216B> 

6 A. L. J. 127n. This definition, however, is said 
apply only to the use of the word in ss. 212, 216, and. 
216A, One cannot underetand why it is not to apply to 
88. JHO and 136 where the same word is used. Probably 
the omission is a mere oversight. The definition m 
itself is a compeadiuin of the principal acts which at 
Common Law rendered a man an accessary after the 
fact, Hawkins summarises them as follows: — 

“ Any assistance whateiei given to one known to be a felon, to 
order to hinder his being apprehended or tried, or Boflerlngt e 
punishTnent to which he 18 coodeoined, is a sufficient receipt lof 
this purpose . as nhetc one assists him with a horse to ride ftway 
with. Of with money or victuals to support hitnin his escJpS/ 
wheie one harbours and conceals in his house a felon under por- 
onit, by reason whereof the pursuers cannot find him; and mac 
more where one harbours jq bis boase, and openly protects such » 
felon, by reason whereof the pursueis dare not take him .t so 
I take It to be settled at this day that whoever rescues a felon Uo^a 
an arrest for the felony, or voluntarily suffers him to eicape, is aa 
accessary to the felony. 4lso some have said that all those yi* 
in like manner guilts who oppose the apprehending of a felon- 
Hasvk, P. C 445 
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It will be seen that under the Penal Code all the above 
acts are provided for under special sections. A person 
who employs another to harbour an offender may be 
liable under s. 212 though he himself did no act of supply- 
ing, etc , as definedin ss. 216B — Jarvis, 2 M. & Rob. 40. 

The word “ harbour ” m s 216 must be construed liber- 
ally. The person at v;hose instance harbouring is effec- 
ted commits the offence, although the house in which 
the haib6ured person stays may belong to a diffeient per- 
son. 14 Bom. L, R. 583=13 Cr. L. J. 701=16 Ind. 
Cas. 509. 

As, under English Law, a man could only be accessary 
after the fact to a felony, it followed that the felony 
must have been actually committed and complete at the 
time he became an accessary If a wound which was 
not a felonious act, was given to a man ivho atterwards 
died of It, one who haiboored the peison who gave the 
wound before the death occurred would not be an acces- 
sary after the f.ict. 2 Hawk, P- C 448 Under the 
Penal Code, of course, the wound would itself be an 
offence, and harbouring the petson who gave it would be 
punishable under s 212, irrespective of the consequences 
which ensued It would, however, be a matter ol the 
greatest importance as to the form of the charge, and 
the penalty, whether the consequences had taken place 
at the time of the harbouring or not. If the death had 
actually taken place, and amounted to murder, the har- 
bourer would be charged and punished undei the first 
clause of s. 212 If it bad taken place and amounted to 
culpable homicide not amounting to murder, he would 
be chaiged and punished under the second clause. If, 
how’ever, the injured person was still living, the only 
offence then committed would be one of the forms of hurt 
or negligence, and although, if the man subsequently 
died, his assailant might be guilty of the murder, the 
harbourer could only be convicted with lelerence to the 
offence whicli had actually been committed at the time of 
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merely suspected to have been committed. A chaige under 
s 212 alleged that Sifcaram had been murdered, and that 
the accused harboured Iteoti, knowing, or having reason 
to believe, fcliat Iteoti was the murderer. It appeared that 
there was no proof that Sitaram's death was caused by 
the unlawful act of any person, and Beoti, when tried for 
murder, was unhesitatingly acquitted. It was held that 
a conviction for harbouring could not be sustained ; 12 
A. 432. If, however, a warrant had been issued against 
Keoti, or if he had been taken into custody on a charge 
of murder and had escaped, the defendant might have 
been convicted under s. 21C. though no offence bad been 
committed in fact, provided he knew of the escape, or 
order for apprehension. 

Under s 212 not onl5' must it be shown that there was 
an offence commuted, but that the accused had know* 
ledge or information which would lead him to believe 
in the commission of the offence, and the guilt 
peison harboured 2HowkP.C. 20,s, 82 ; 12 A.432 jilC. 
619, (a decision on s. 201) Suppose, however, 
offence had been committed, and that the accused bar* 
boured the offender, believing he had committed 
a different offence, as, for instance, if a murderer 
for refuge in the defendant s hut, saymg that he had 
ds.saulted a policeman, who was pursuing him. The 
defendant ceitainly could not be convicted under cl. lof s. 
212, because he did not know or believe that the fugJtu® 
was a murderer Nor could be be convicted under any 
other clause. It might be truly alleged that he bar* 
bouied a person whom he supposed to have coraniittfi 
an offence punishable with two years' imprisoning^ 
under s 353. But, then, no such offence had been 
committed, or could be alleged to have been committe . 
Again the offence of harbouring being a continuing one, 
it IS quite possible one to whom sheltei w'as given in 
ignorance may by his talk or demeanour induce t e 
necessary degree of knowledge in his host so as to reu- 
der the latter liable for continuance of the assistance 
after the dawn of such knowledge. 

The act which is charged as harbouring must be some- 
thing which is a personal assistance to the crimmi^ 
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himself. The mere receipt of the produce of a robbery 
is not such an act, however punishable it may be under 
other sections, i Hale, P C. 619 ; E v. Chappie, 

9 C. & P., 355. 

“But,” Lord Hale aaya, “»t seems to me that if 13 had come 
himself to G, and had delivered him the goods to keep for him, C 
knowing that they were stolen, and that B stole them , or if 0 
receives the goods to facilitate the escape of S , or if C knowingly 
receives them upon agreement to famish B with aupplioa out of 
them, and accordingly supplies them, this makes C accessary, for 
it 18 relieving and comforting.” 1 italo, P C. 620 

The acts which amount to harbouring must, under 
8. 21'2, be done with the intention of screening the 
offender from legal punishment, and, under s. *210, with 
the intention of preventing him fiom being apprehended. 
Ratanlal 775. If a person from mere motives of 
humanity, and without any intention of enabling the 
fugitive to escape from justice, were to give food to a 
man who was starving, oi surgical assistance to one who 
was wounded, even with a full knowledge of his character, 
it would seem that be had committed no criminal act. 
See the cases put, in 1 Hale, P. C. 620. 621 They all, 
however, aic cases of relief or assistance to a pcison who 
is actually in custody or out on bail. In no case docs 
mere omission amount to haibourmg , as, for instance, 
fadure to give information, or lo levy hue and cry upon 
an offender, or to pursue him when hue and cry is 
levied, or to ariest him when there is an opportunitj’. 
Such omissions may be punish ible as substantive offences 
(see ss 176, 202), but they do not amount to haibuunng 
undei the Penal Code, nor did they make anyone an 
accessary attei the fact under English law 1 Hale, 
P. C 618, 619 

In England it has been held, “a man may make him- 
self an accessary after the fact to a larceny of his own 
goods, or to a robbery on himself, by harbouring or 
concealing the thief, or assisting him to escape.'* 
I'oster, Cr. L. 1S3, Such conduct would, of course, be 
punishable under ss 212 and 216 The distinction be- 
tween the scope of s. 212 and that of s 2IGmustbe 
borne in mind. Section 216 is an aggravated form of the 
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oSfence as the punishment would imply. It is an offence 
under s. 216 to harbour a person who has been tried and 
convicted and for whose apprehension, with a view to 
execjite the sentence, an order has been issued. 11 C. 

L. J. 109=11 Cr. L. J. 95=5 Ind. Cas. 311. 

88, Screening Offender. — Under s. 213, “ whoever 
accepts, or attempts to obtain, or agrees to accept, any 
gratification (see s. 161, ExpIn.) for himself or any 
other person, or any restitution of property tohirasellor 
any other person, in consideration of his conceahng any 
offence, or of his soieening any person from legal punish* 
ment for any offence, or of his not proceeding against 
any person for the purpose of bringing him to legal 
punishment,” is liable to penalties which vary accord* 
mg to those which may be awarded for the offence. 
Section 214 renders similarly punishable *' whoever gWea 
or causes, or offers or agrees to give or cause, any giatifi* 
cation to any person, or to restore or cause the restora* 
tion of any property to any person, in consideration of 
that person’s concealing an offence, or of his screening 
any person from legal punishment for any offence, or of 
his not proceeding against any person for the purpose of 
bringing him to legal punishment.” 

It has been decided upon the analogous ss. 201, 203,. 
212 and 216 (see j)ost. Chapter VII, ante, § B7,) that 
it IS essential to show that an offence was actually 
committed and not merely suspected. The same con- 
struction should obviously be pot upon the word 
“offence” in ss. 2l3 and 214. The Madras High 
Court, however, has gone further, and has decided that 
m cases under ss. 213 and 214 it is necessary to show 
that the person whom it was intended to scieen had 
actually committed the offence of which he was or might- 
have been accused The Court said : “ As pointed out 
by Jackson. J., m 20 W. R. (Cr.) 66, we think the 
intention was to discourage malpractices where offences 
have been actually committed, or when persons really 
guilty are screened, and not to ensure general veracity 
on the part of the public in regard to imaginary offences 
or offenders.” 14 M. 400=1 M. L. J. 163; Weir I. 
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196; 23 C. 420. In theca&e cited, which was brought 
under s 203, Jackson, J., said nothing about offenders, 
but only that the lower couit was wrong in holding that 
it w’as not necessary that the commission of any offence- 
should be made out, so long as the party chaigud had 
reason to believe that the offence had been committed.. 
He said . 

“ In this opimon I am unable to agree It appears to me that 
the object of the Legislature was not to insure general veracit5-, or 
the making of correct statements in regard to supposed oflences, or 
to offences the commission of which might be falsely or incorrectly 
reported, but to discourage and punish the giving of fu^lse infor- 
mation to the police in regard to oflences which had been actually 
committed, and which the person charged knew or had leason to 
believe had been actually committed ” 

The Madras High Couit also lelied upon three other- 
decisions, in 3 A. 279 ; 12 A. 432 ; 11 C. 619, and consi- 
dered that the construction placed by them upon similar 
words m S. 201 applied to s. 214 also. But those decisions 
also referred to nothing beyond what bad been settled 
in 20 W. R. (Cr.) 66; they did not touch the point now 
under discussion On the other hand, it has been held 
in several cases m Calcutta, e g., 8 W. R. (Cr.) 68 ; 3 
C. 412 =1 C. L. R. 483; 1864 W. R. (Cr.) 5, upon ss 
201, 217 and 218, that the guilt of the person screened 
was immaterial In s. 201 the word* aie “ causing evi- 
dence to disappear with the intention ot screening the 
offender from legal punishment ” In ss 217, 218, public 
servants are punishable if they do certain acts “ with in- 
tent to save any person from legal punishment ” 8 W, 

R. (Cr.) 27 ; Ratanlal, 405. 1871 P. R. (Cr.) 18 was a 

case where the intention was lacking The police airested 
certain persons on suspicion, of having committed an 
offence under s 804. I.P C , had their hands tied up and 


217 asit -n astound they merely waited for daylight before 
starting from the village and the disobedience of the rule of 
law was not accompanied by the necessary intention. 
They might be guilty under the Police Act though not 
under this section , 15 W. R. (Cr.) 17. Upon all these 
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sections it may well be that the Legislature does not 
concern itself with cases where no offence has been com- 
mitted. Bat where there has been an offence, ibis a 
matter of public interest that it should be fully investigat- 
ed, and that all charges against persons reasonably 
suspected should be inquired into. If a person who isia 
possession of information pointing to tbe guilt of a parti- 
cular individual, consents from corrupt motives to beep 
back his knowledge, or to stifle a prosecution against him, 
this IS itself a grave offence against public justice, Also 
all who endeavour to stifle the truth and prevent the due 
execution of public justice are highly punishable, as are 
those who dissuade, or but endeavour to dissuade, a witness 
from giving evidence against a person indicted (1 Hawk, 
P.C. hi). It is difficult to see how this offence can depend 
upon the fact that the guilt of the person screened from 
justice cannot be proved, or even that be is subsegueutly 
tried and acquitted Either of these results may follow 
from, the very conduct which is charged under ss. 213 or 
214. It would be curious if that which constitutes the 
evi) should condone the offence. (See as to the analogous 
ss 20], 202. 20.], Chapter VII.) As regards the 
offence under s 214, this offence may be coniinitt®d 
not only m lespect of a completed offence but also in 
respect cf an offence whicli it i*! proposed to commit. 
1894, 1 U. B, R, (1892—1894 vol.) 196. 

The stat. 18 Eliz., c. a. 4. rendered it a punishable 
offence, “ if any person by colour or pretence of process, 
or without process, uj 
of offence against any 
take any money, rewv 

this statute, winch was passed to discourage inalicmus 
infotraers on penal statutes, and to provide that offences, 
when once discovered, should be duly prosecuted, it has 
been decided that the offence of compounding a charge is 
complete, whether tbe person fiom whom money has been 
taken could or could not have been convicted. iZ.v. 

Russ. & Ry. 84 ; V. Best, 2 Moody, 124. =:6 C. & ‘ ' 
368. This shows that theoffence is corapleteas soon as a 
corrupt agreement has been made, or attempted, to 
suppress evidence which might result in the detection 



§88.] 


COMPOUNDING OF OFFENCES. 


269 


of crime. Accordingly, it has been held m England, 
that wheie such a corrupt agreement has been made, the 
offence is not altered by the fact that the person 
making it afterwards piosecnted the criminal, and pro- 
cnied his conviction. R v Burgess, 16 Q. B. D. 141. 
The use of the word “agrees” ins 214 involves the 
idea of something in the nature of a demand, 1895 — 
1 U. B. R. (1892—96 vol.) 158. When two of the 
accused offered a gratification to a public seivant in 
consideration ot his not proceeding against them and 
others, whose notes and papers he had seized, the offer 
was held to be an offence under s 214 rather than 
abetment of bribery 1881 P. R. No. 13. Weir I. 194. 
In 6 L. B. R. 48=13 Cr. L. J. 574=15 Ind. Ca. 990, 
under similar circumstances, the offer was held to be no 
offence under this section, as the original act to e‘-cape the 
consequences of which money was offered was compound- 
able though not by the officer to whom the offer was 
made 

The exception to s 211 provides that the provisions of 
Bs 213 and 214 do not apply to any case in which the 
offence may lawfully be compounded The whole law 
as to compounding offences is now laid down in s 345 
of the Crim. Pro Code 

Composition is to be treated as an acquittal, and must be 
pleaded as such ivhcn the prisoner is put on his defence. 
Compounding between the paities cannot operate 
as an acquittal of a pcrsim who has been coniicted. 
There is no longei anything to compound, as the offence 
IS meigcd 111 the conviction and the sentence following 
upon it, and of this the iccord is conclusue pi oof 

Wlipie a person who is charged with an offence 
pleads that it has been compounded, it lies upon him 
to pioie that there has been a coinp<.>s»tJon ahjch is 
valid in law In general, the person compounding the 
offence locenes some gratification, not necessarily of a 
pecumaiy character, as an inducement Probiblv such 
an agreement would not come within the proMsions of 
the Contract Act, s 25. as to the necessity for considera- 
tion, but the pi oof of the arrangement must be similar 
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to that which the court requires for the proof of any 
agreement which is in issue. Unless it appears that the 
parties were free from influence of every kind, and irere 
fully aware of their respective rights, it would be im* 
possible to give effect to a so-called arrangement or com- 
position. Accordingly the plea that an offence was 
compounded, m a case where a planter had acted illegally 
to some coolies, was held in 21 C. 103, not to be estab- 
lished by a document signed by the coolies, for which 
no motive was shown, and it did not appear that they 
thoroughly understood the contents. 

In the trial of summons cases under Chapter XX. 
-of the Code of Cr. Pr., it is provided by s. 248 that if 
a complainant, at any time before a final order is passed 
in any case under that chapter,, satisfies the magistrate 
that there are sufficient grounds for permitting him^to 
withdraw his complaint, the magistrate may permit him 
to withdraw the same, and shall thereupon acquit the 
accused. But a person who sets the police in motion by a 
complaint, upon which they take action, is not a “com- 
plainant,” and cannot withdraw the charge. 23 M. 626. 

On the trial of wanant cases under Chapter XXI*. 
s, 259 of the Code provides that when the proceedings 
have been instituted upon complaint, and upon any day 
fixed for the hearing of the case the complainant is 
absent and the offence may be lawfully componnSeOr 
the magistrate may, in his discretion, notwithstanding 
anything hereinbefore contained, at any time before the 
charge has been framed, discharge the accused. 

When this course has been taken the discharge of the 
accused does not operate as an acquittal, and the pw- 
ceedings may afterwards be revived if it is thought 
necessary, 1 B. 64 (decided on s. 215 of 1872 Crim. 

By s 494, any public prosecutor appointed by the 
Governor-General m Council or the Local Government 
may, with the consent of the court, in cases tried by 
jury before the return of the verdict, and in other cases 
before the judgment is pronounced, withdraw from the 
.prosecution of any peison ; and, upon such withdrawal. 
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(a) if it is made before a charge lias been framed, the 
accnsed shall be discharged , 

(Zi) if it IS made after a charge has been framed, or 
when under this Code no charge is required, he shall be 
acquitted. 

In cases of contempt of the lawful authority of a 
public servant, the complainant is the public servant 
whose authority has been resisted, and not the private 
person injured by the resistance. The withdrawal, there- 
fore, of such a charge must be based upon the application 
•of the public servant resisted, or of the authority who 
sanctioned the proceedings; 2 B. 653. In India, the 
rule that a felon should be prosecuted before he is sued for 
a tort has no application. Thus when money is embez- 
zled, a suit may be brought to recover the same even 
though the defendant is guilty of a criminal breach of 
trust. 3 M. 6, 4 M. 410. 6 W. R. (Civ. Ref.) 9. 

89. Corrupt Restitution of Property.— By s 215 of 
the Penal Code, whoever takes, or agrees or consents to 
take, any gratification under pietence or on account of 
Jielping any person to recover any movable propcity of 
which he shall have been deprived by any offence punish- 
able under this Code, shall, unless he uses all means in 
his power to cause the offender to be apprehended and 
convicted of the offence, be punished with impiisonment 
of either description for a term which may cNtend to 
two years, or with fine, or with both To sustain a con- 
viction under this section, it must bo pioved that the 
person has been deprived of movable property by an 
offence punishable under the Code When a buffalo 
merely disappears, there is no piesmuption that an offence 
has been committed m respect of it. 1 1 Cr. L. J. 295=6 
Ind. Cas. 250. 

This section is botiowed from a series of English 
statutes, the first of which, 4 Geo. I . c. 11, s. 4, was 
passed to put a stop to the trade of the notorious 
Jonathan Wild, who was ultimately convicted under it 
and executed. 2 East, P. C 770. 
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The primaiy aim of the section is to punish ai] traffick- 
ing in crime, by which a person knowing that property 
has been obtained by crime, and, knowing the cri»ninal, 
makes a profit out of the crime, while screening the 
offender from justice. It is not an offence to take mosey 
from another in order to help him to find the property 
and to convict the thief. It is an offence for one who 
knew of the commission of the crime, and who could at 
once have informed upon the offender, to wait till 
a lew’ard is offered, and then to take money from 
the owner of the property under colour of getting the 
property back for him. The section is not intended to 
apply to the actual thief, but to some one who, being m 
league with the thief, receives some gratification on nc- 
count of helping the owner to recover stolen property, 
■without at the same time using all the means in bis 
power to cause the thief to be apprehended and convicted 
of his offence 23 A. 8l ; JR. v litni/, 1 Cox, 36 j 
196; 13 Bur. L. R. 67=4 L. B. R. 199=7 Cr. L. 

(F. B.) It is also an offence to assist the owner of stolen 
property to purchase it back from the thieves, not 
mg to bring them to justice. B v. Pascoc, 1 Den. 458= 
18 L. J. (M. C.) 184. And the offence is eijually corn- 
iBitted where a person has accepted or bargain®^ lot 
any gratification under pretence of helping the owner to 
goods stolen from him, though the prisoner 
acquaintance w'lth the thief, and did not pretend tha 
he had, and though be had no power to apprehend tbc 
original criminal, and though the goods were never re- 
stored, and the prisoner had no power to restore theio- 
B V. Ledbittcr, 1 Moody, 76. 

Section 215 only applies to petsons who receive or 
bargain for a gratification, for the purpose of 
anothei to recover property which has been unlawfu } 
taken . but, of course, anyone who instigates such a 
offence Avill be punishable as an abettor. Great 
will, therefore, be necessary in offering rewards for 
recovery of stolen property. Under 9 Geo. IV., c. * 
s. 112, now repealed, it was made an offence to put> i9 
any advertisement for the return of property, where 
words are used purporting that no questions will be asu 



CLUE-HIBE. 


273 


§89.] 

or that a reward will be paid without seizing, or making 
an inquuy after, the person producing such property. 
The spirit of this Act will probably guide the courts 
if any indictment is preferred for abetting an offence 
under s. 215. Every such advertisement should stipulate 
for such information as may lead to the apprehension 
of the criminal 

When the gratification has not been actually received 
it is necessary to piove a definite agreement. Where 
the evidence showed that one party had demanded thirty 
rupees while the other bad refused to give more than 
fifteen, it was held that there had been no agreement or 
consent to take a gratification within the meaning of 
s 215 20 A., 389. But, under the circumstances, there 
is no reason why the accused should not be held guilty 
of an attempt to commit the offence 2 L. B. R. 310 
= 1 Cr, L. J. 1116, where 20 A. 389 was dissented from. 

An advertisement saying, on return of stolon or lost 
property, a reward would be given but no questions 
asked would equally constitute abetment. Jlfirams v. Our 
Dogs Publishing Co , L. R. [1901] 2 K. B. 564 = 70 L, 
J. (K. B.) 879=85 L. T, 6 =49 W. R. 626. 


18 



274 


OFFENCES' AGAINST THE STATE. 


[CH. V, 


CHAPTEB V. 

OFFENCES OF A PUBLIC CHAHACTEH. 

OFFENCES AGAINST THE STATE. 

90. Persons within the scope of Ch. VI., I. P. C.— 

Chapter VI. of the Code deals with offences against the 
State in its corporate capacity ; that is, offences which 
attack the existence or constitution of the State itself, as 
distinguished from those acts which ate offences against 
the State by reason of their injurious effect upon the 
subjects. Of these, sections 121, 12IA, and 124A are 
those which alone require any detailed notice. 

First of all as to their application. It will be observed 
that the general word “whoever” which commences 
each section makes no distinction as to nationality. 
Every person who. being within the jurisdiction of the 
Indian Government, makes any attempt to overthrow it 
or its allies is equally guilty. This was expressly intend- 
ed by the framers of the Code [Second Beport, 1847, 
s. 13, p. 343] and is m accoidance with the Jaw of 
England, and indeed of every other country. In 1731, 
one De La Motte, a Frenchman resident in England, 
was indicted for holding treasonable communications 
with the French Government. Buller, J., in sentencing 
him, said, “ During your residence m this country, as 
well as during the course of the trial, you have received 
the protection of the Jaws of the land ; as such you owe 
a duty to those laws, and an allegiance to the King 
whose laws they are ” B. v. De La Motte 1 East, P. C. 
124=21 St. Tr., 687, at 814. See De Jaffer v. Att.^Gen. 
o/Natal [1907] A.C. 326at 328-9 &22 B., 54. The same 
rule applies to those foreigners who have only entered 
the country for the purpose of attacking it. “ An alien 
enemy, if he comes into the realm, does not owe any 
allegiance, and cannot be indicted for treason, but shall 
be punished by martial law.” Co?n. Dig. 544, citing 
Caltxn's case, 7 Rep., 6b. But this is only true as 
regards aliens who belong to a nation which is actually 
at war with Great Britain. In 1837-38 a rebellion took 
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place in Canada, and a number of citizens of the United 
States crossed the border in arms, to assist the rebels. 
They were defeated, and some remained as prisoners m 
the hands of the Canadian Government, who felt a 
difficulty as to the mode of dealing with them. The 
question was referred to the English law officers (Sir 
John Campbell, afterwards Chief Justice and Chancellor, 
and Sir 11. M. Rolfe, afterwards Lord Cranworth, 
Chancellor), and they advised unhesitatingly that the 
prisoners should be tried for treason in the ordinary 
courts They said, 

“ An alien enemy occnpiea & portion of the British territory, 
as the territory of his own eovereign ; the laws of his own country 
are supposed to prevail there, as far as he is concerned, and he 
owes exclusive and undivided allegiance to hts own sovereigo If 
he is captured, be is to be treated as a prisoner of war ; he can m 
no shape be tried as an offender for any act of hostility m which 
he may have participated. An alien amy ts subject to the law of 
the country where he is. and be cannot be permitted, without 
authority from his own or any foreign Oovernment, to absolve 
himself from this obligation by eaymg that be entered the country 
as an enemy. He cannot claim to be treated as a prisoner of 
war, or to be ransomed or ezebanged " Forsyth, 200. 

If an alien whose sovereign is at war with Great 
Bntam chooses to live m British territory, he is under 
the same obligation to allegiance as if the two countries 
were at peace. For he accepts a protection, which 
carries with it the obligation to obey. In 1707, when 
England was at war with France and Spam, the judges 
assembled to consider such questions by the Queen’s 
command, and laid down the further rule, that 

" If such alien, seeking the protection of the Crown, and 
having a family and effects here, should, during a war in bis native 
country, go thither, and there adhere to the King’s enemies for 
purposes of hostility, he might be dealt with as a traitor. For he 
came and settled hero under the protection of the Crown ; and 
though his person was removed for a time, his effects and family 
continued under the same protection " i-’ojft r, Cr. L. 185 

A different case arises where a British subject is 
captured among the armed forces of a lawful belligerent. 
When Wolfe Tone fell into the hands of the Irish Govern- 
ment under the circumstances already detailed (ante, § 40, 
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p. 104) he appears to have claimed a different treatment 
from that of an ordinary rebel, on the ground that he held 
a commission as an officer in the invading force from the 
French Government. He committed suicide before that, 
or any other point, could be raised on his behalf. It h 
clear, however, that it could not have availed him. In the 
days of Queen Elizabeth Er Story was indicted for trea* 
son. It was admitted that he had been born in England, 
but he pleaded that he was, and had been for seven years, 
a subject and serjeant of the King of Spain. The plea was 
held bad. Dyer, 300b. In the rebellion of Prince 
Charles in 1745, Macdonald was captured, and tried for 
treason. He pleaded that he was born in France, which 
would have been a good defence, but was found against 
him. He admittedly had lived from childhood, and been 
educated m France, and he held a French commission, 
dated 1st June. 1745, which appointed him commissary 
of the troops of France, which were then intended to 
embark for Scotland, France and England being at the 
time at war. These facts were held to be no defence. 
The Court said, 

" It never was doubted that a subject born, taking a corumisdon 
irouj a foreign prince, and committing high treason, may be pun- 
ished as a subject for that treason, notwithstanding his focetga 
cominissjon It was so ruled in Dr Strtry'a case; and that case 
was never yet denied to be law. It is not in the power of anv 
private subject to shake off his allegiance, and to transfer it to a 
foroigo prince. Nor is it lo the power of any foreign prince, bj 
naturalizing or etnployiog a subject of Great Britain, todisaolre 
the bond of allegiance between that subject and the Crown. 
FotteTy Cr L. 59. 

As regards naturalization abroad, the law has been 
altered by stat. 33 k 34 Vict.,c. 14, s. 6, which provides 
\ that “ any British subject who has at any time before, or 
may at any tune after the passing of this Act, when m 
a^jy foreign State, aod not under any disability, volun* 
ta^y become naturalized in such State, shall, from and 
afteXthe time of Ins so having become naturalised in such 
foreig^ State, be deemed to have ceased to be a British 
fiubject\ind be regarded as an alien.” It will be observed 
that it i^ot sufficient that he should have adopted the 
foreign co&ntry as his permanent residence, so as to be 
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domiciled there. That is quite consistent with his con- 
tinuing to he a British subject. He must, by a formal 
act, have been accepted by the foreign country as its sub- 
ject, for whose acts they become responsible. A British 
subject cannot become natucaUzed by an enemy State 
during a period of war, and the act of becoming Natura- 
lized IS no defence to a charge of having joined the 
enemy's forces, and is itself an act of high treason (R. v. 
Lynch [1903], 1. K. B., 444=72 L. J. (K. B.) 167=20 
Cox. 468=88 L. T. 26. 

Further, “ when by treaty, especially if ratified by Act 
of Parliament, out Sovereign cedes any island or region 
to another State, the inhabitants of such ceded territory, 
though born under the allegiance of our King, or being 
under lus protection while it appertained to bis Crown 
and authority, become effectually aliens, or liable to the 
disabilities of alienage, in respect of their future concerns 
with this country.” 1 Bac. Abr., 168 

91. Waging War against the King — This, with its 
various phases of actually waging war, attempting to wage 
it, abetting the waging of it, or making preparations to 
wage it, aie offences punishable under ss 121 and 122 
Concealing the existence of a design to wage war against 
the King, in order to facihiate such war, is punishable by 
s. 123, while s. 123 contains piovisions similar to those of 
s 121 as regaids the waging of war against any Asiatic 
Power in alliance or at peace with the King In all these 
sections the only difficulty is as to the meaning to be 
attached to the words " waging war The phrase used 
in the English statute of treasons, 25 Edw HI., stat 5, 
c. 2. IS “ levying of war ”, which seems exactly synony- 
mous \\ ith the terms of the Penal Code Did the framers 
of the Code intend to use an equivalent to the English 
term, which should be subject to the n ell-known judicial 
construction placed upon it, or did they adopt a different 
wording so as to escape fiom that construction, and if so, 
what IS the construction they intended ^ 

The Indiin Lsw Comtaissioaert.in their second report, 1847, si. 
9, 10, p. S42, refer n ith approbation to the language of the English 
Cnuiinal Lsw Conjiaissioaets in their sixth report. “ Tne crime," 
they say, " is in plain and unambiguous terms declared by the 
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statute to consist in a levying oi war. There is nothing to indicate 
that these terms xi ere ratended to be used otherwise than according 
to their literal sense, and, indeed, the contest, as well as the his. 
tory of the times antecedent to the declaratory Act, confirm the 
position that they were meant to be used in that sense." After 
much reasoning on the subject they say in conclusion. “ Under 
these impressions we are incJioed to recommend that the use of 
all constructive interpretations of the statute of treasons, both in 
the article of levying war and of compassing the King's death, 
ehoold be abolished by the Legislature; and we have accordingly 
inserted 10 the Digest provisions which will have the effect of ex- 
cluding theta." Ill another place the Commissioners say, " The 
terms of the statute seem naturally to import a levying of w-w by 
one who, throwing off the duty of allegiance, arrays himself in 
open defiance of his Sovereign in like manner and by the hh® 
means as a foreign enemy would do, having gained footing within 
the State So also we conceive the terms ‘ waging war again*" 
the Government' naturally import a person urntying himJelfm 
defiance of the Government in like manner and by hkc means ss 
a foreign enemy would do , and it seems to us, as we peesuep® ** 
did to the authors of the Code, that spy definition of term* * 
nnambiguoub would be auperfloous. *’ 

Eecentlj* the Calcutt.i H>gh Court, hotrever, heW that 
the expression " wages wai ” must be construed in its 
ordinary sense, and a conspiracy to tvage war oi tb® 
collection of men, arms and ammunition for that pu^ 
pose is not waging war. See 37 C. 467 at 505 & 
518. But ludging from these extracts, given above, » 
would appear that the Indian Law Commissioners 
accepted the phrases “ levying war ” and ” waging wa^ ^ 
as identical m meaniog. and thought that no seiiaib t. 
man could mistake the meaning of either phrase, if 
kept in mind that a social and an international war were 
both alike m their manner and their means. With 
respect to both sets of Commissioners, it appears tha 
this is a fallacy. So far from being alike, the 
sorts of war have nothing in common except that ^ 
are both carried out by violence; theydiffei in the* 
methods and in their aims The social war has neu W 
the legal origin nor the organized procedure of mcer- 
national war. It always begins in mere local disturbance 

The roost successful rebellion of modern days, that 
produced the United S . 

series of riots no way ' 

riots of 1780. or the Bristol riots ot lool. ;Lecik>, 
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of England, iii. 329.) If it is not checked it matures into 
rebellion, and culminates m civil war. Again, the object 
of international wai is to subdue the State but to preserve 
the Government. The object of rebellion is to overthrow 
the Government, m order to get possession of the State. 
The former unites society, the latter dissolves it Every 
day that a rebellion continues it is strengthened by new 
recruits, and the power of the Government is weakened. 
The governor who waits to recognize a rebellion till it 
looks like a war -witi probably find that he has waited 
too long That which distinguishes a not, ivhich is the 
beginning of waging or levying war, from a not which 
will end in plunder and bioken heads, is the object with 
which it is started. That is the principle of English 
law, and although the application of the principle is 
always difficult, and has olten been too severe, it seems 
that the principle itself is sound, and that there is no 
country in which it is so necessary to cnfoi ce it as m India. 
Under the Penal Code, though the punishment for abet- 
ment, in general, vanes according as the offence abetted 
was committed oi not, no such distinction is drawn as 
regatds punishment in the case of abetment of waging 
war. 34 B. 394=12 Bom. L. R. 105=11 Cr. L. J., 
264=5 Ind. Cas. 854. 

The mnte^ul parts o( tli« stUuteef £d\%.ird III , the whole of 
which 18 eel out in 1 Halo, P C 80, arc as follows “Whereas 
divers opinions ha\o been befoie this time in what case treason 
shall be Uw’, and in what not. the King, at the request of the lords 
and ol the coiniuons, linth luude a declaration, m the miioncr as 
herein followetli that is to eay, when u man doth compass or 
imagine the death o{ our lord the King , " “ or if a man do levy 
war iiguiubt oui lord the King iq his realm, or ue adbereol to the 
King's enemies in bis realm, gniog to them aid and comfort in 
the realm or elsewhere," "it is to be understood, that m the 
cases above rche.irsed, that ought to be adjudged treason " “ .And 
ifyiiridK liny man of this realm nde armed coiertly [m the 
original ihstoicrt, which, as Sir Janice Stephen points out, 
2 Stoph Crim. L. 269, should be translited 'overtly ' or ‘openly,* 
not covcrtlj.j or secretly with men of arms against any other 
to slay him. or rob him, or lake him. or retain him, till he bath 
made tine or ransom fci to have his deliverance, it is not the 
mind of the King nor of ins council, that in such case it shall be 
judged treason, but shall be judged felony or trespass according to 
the law s of the land of old tune used, and according as the case 
requirclh. ’ 
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The invariable constiuctioa put upon this statute, whicb 
was itself declaratory of the common law, has been that 
DO acts, however violent or lawless, even if they took the 
form of open war between two great nobles, or insur- 
rection by the commonalty (see 1 Hale, P. C 140, 143) 
amounted to a levying of war against the King, where 
the object W'as to procure some private advantage or to 
redress some private injury. To make out the offence, it 
was necessary to show that the distinct object aimed at 
was either directly to overthrow the authority and 
power of the Sovereign, or to do so indirectly bj' coercing 
the Sovereign and his advisers into adopting some 
different policy, or passing or repealing some Jaw in 
a matter of general concern The judges considered that 
those who, by violence or intimidation, compeHed the 
Sovereign to do that which he would not otherwise have 
done, overthrew bis authority, and possessed themselves 
of It. e.vactly as if they had formally deposed him from 
his throne Any acts of violence intended to have this 
effect were held to be a levying of war against the 
Kmg. 1 Hale, P C 133—146 ; Foster, Cr. L. 208— 
211. The language of Mr. Justice Foster has always 
been adopted m subsequent cases, and was read out to 
the jury as an authoritative exposition of thelaw by 
Lord Loughborough in cases arising out of the Gordon 
riots (21 St. Tri., p. 490), and by Tindal, C. J., in Frost s 
case (9 C, & P,, p. 161). In India, except what is con- 
tained in ss. 121 and 12IA 1 P C., there is no separate 
Law of Treason or misprision of treason. 7B. L. R- 63= 
15 W. R, (Cf.)2S, 

In e.irher times it is probable that this principle was 
strained to meet coses vvhich would now be charged 
only as riots and unlawtuj assemblies. In Mesfcn;;er s 
case, in 10(5 n, (Kelynp, 70— 6 St. Tri., 879,1 where a mob 
pulled down ii number of brothels, under colour of reform- 
ing them and resisted the troops who were brought out 
against them . and in i?am»«trcc's case, in 1710, "here 
the mob, during the Sachevercll riots in Queen Anne s 
reign, destroyed numerous inecting-housos, the offenders 
were held gui)ty ol levying war against tbo King- 
the former case Hale C U., differing from all the other 
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judges, fhouglit the offence wa^ a misdemeanour only. 
Lord Campbell, m his “ Lives of the Chief Justices" i 
508, heaps ridicule upon the decision, and upon Chief 
Justice Kelyng, who pronounced it In the latter case, 
Parker, C. J., said, in reference, to the case of the brothels: 
“ If it be a particular prejudice to anyone, if he himself 
should go in an unlawful manner to redress that pre- 
judice, it might be only a riot. But if he will set up to 
pull them all down in general, he has taken the Queen’s 
right out of her hand This is a general thing, and affects 
the whole nation.” 15 St. Tri., 522, pp 606 — 609. 
The most authoiitative cases of modern times are those 
of Lord George Gordon and of Frost The Bristol riots 
of 1881, though they originated in a lawless demonstra- 
tion of the reforming party against the Tory Recoider, 
Sir Charles Wethoiell, were not aimed at effecting any 
political object. Sce^lttre lieg of 1631, pp 291~—20i. 

The Gordon riots, in 1780, ouginated m the passing 
of an Act for the relief of Roman Catholics in England 
from political disabilities The proposed extension of 
this Act to Scotland had led to a senes of outrages 
against the Papists in Edinlmi gh and other towns, which 
induced the Government to abandon their intention 
Encouiaged by this success, a body called the Piutestant 
Association in lingland was formed lot the purpose of 
repealing the English Act, and Lord Gcoige Gordon, who 
had been active at the head ol the malcontents m Scot- 
land, ivas chosen their president The first step was the 
preparation of a petition to Pailiament for the repeal of 
the obnoxious law, winch was piesented bv Loid George 
Gordon, backed by about ten thousand men, who maich- 
ed in three organized bodies When they arrived at 
Westminster the mob insulted and maltreated the Mem- 
bers of both Houses as they arrived, when they were 
known to be of the Party who favoured the Catholics, and 
tiled to force them to promise that they would vote for 
the repeal of the Act They waited outside the House 
till the petition was rejected, and then proceeded to 
demolish some Roman Catholic chapels For nearly a 
week the riots continued, the principal object of attack 
being Catholic chapels and the houses of prominent 
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Catholics and persons known to be in their faroar. The 
’ ^ t •> ' jjjg piisoners released. {Ann. 

Lord George Gordon was 
iiioicteu ior uib piiii hi these proceedings, and was 
charged with levying war against the King. The case 
against him was that he had instigated the mob who 
followed him to Westminster to intimidate the hfem* 
bers of both Houses, m order to repeal the Act, and 
that he had further incited the rioters to commit the 
subseguent excesses for the same purpose. Ecskine, who 
defended him, did not dispute that such a case, if made 
out, would have been a levying of war under the statute, 
but lie denied that he had taken part in the riots beyond 
the lawful act of presenting a petition to Parliament. He 
was acquitted by the jury Lord Mansfield, C. J*, 
down the Jaw very much in the language of Mr. Justice 
Foster. 


assemble to attain by force sd) object el a general public naww* 
that IS le^vmB war against the majesty ol the King, o.ad 
iG.\sonub)y so held, because it tends to dissolve ell the ^ 

society, to destroy propeity, and to overturo Govcrtitnent, and 7 
force of aims to restrain the King from reigning according to 
In the present case, it does not vest upon an implication t a 
they hoped by opposition to a law to get it tepeiled, but the ' 
cutton proceeds upon the direct ground, that the object J 
force .inu Moicnce, to compel the Legislature to repeal a la'V* • 
therefore, without any doubt, I tell you the joint opinion o' , 
(Wil'es, Ashurst and Boiler, JJ.) that if this multitude as®®®? 
uith intent, by acts of force and violence, to compel the 
\ture to repeal a law, that is high treason,” 21 St. Trl., 4B3, olp- 


\Fro8t was a leader of the Chai lists, who wereassocia c 
forV the purpose of procuring various constitution^^ 
chaises In 18-iO he and others concerted a rising m 
Wales.. Thiee bodies of armed men were to attack t ie 
town ohA'ewport, overcome the military, stop the mai » 
and thtn^ignal to Birmingham, where a similar rising"^® 
to take plafte It was expected that the insurrection wqul 
spread ovet the north of England, and then chartisu^ 
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■was to be pioclaimed the la'w of the land. Nothing 
was contemplated by chartism beyond sis changes in 
the constitution of Parliament , three of which have 
already been granted, and no one of which was incon- 
sistent 'vith a reasonable government by King and Parlia- 
ment The attempt was made as planned, but failed, 
and Frost, with two other ringleaders, were indicted for 
levying war against the Queen The defence was that 
the insurrection was only intended for the purpose of 
releasing some Chartists, who were imprisoned at West- 
gate, and piocuring better tieatment for another who 
was in prison at Monmouth Tiiidal, C. J., in summing 
up the case to the jury, after reading Foster Cr. L., pp. 
210 and 211, said 


“ 8o that I think the rule of law may be laid down in a few 
word4 in this loanoer To constitute a high treason by levying 
Mar, there must he insurrection , there must be force accompany- 
ing thit insurrection, and it must be for the dCCompUsbment of 
an object of a general nature Out if all these circurastances are 
found to concur in any individual c.xse, that is quite sufficient to 
constitute a levying of ivar 

As to the defence that was suggested, he said, that 
if it were made out, the acts proved would be deficient 
in the main ingredient of the offence of levying war 
against the Queen within her realm ; it would want the 
compassing and designing to put down the authority of 
the Queen. 4 St. Tri. {N. S.), pp. 439—443.* 


It will be observed that Chief Justice Tindal speaks 
of “ force accompanying an insurrection,” not of an 
armed or military insurrection. Mr. Justice Foster 
notices a distinction taken by Hale, (1 Hale, P. C. 131.) 
” between those insurrections which have carried the 
appearance of an army formed under leaders, and pro- 
vided with military weapons, and with drums, colours, 
etc., and those other disorderly, tumultuous assemblies, 
which have been drawn together and conducted to 
purposes manifestly unlawful, but without any of the 
ordinary show and apparatus of war before mentioned.” 
Upon tins he says, ” I do not think any great stress can 


* The case is b^dly repotted i 
(N S 1 86 is fuU sod accurate. 


9 C. * P., 129 j ths report in 4 St. TrI., 
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Catholics and persons known to be in their favour. The 
gaols ^own and the prisoners released. (Am. 

1780, 254 — ^2fi2.) Lord Georg-e Gordon nas 
le e for his part m these proceedings, and v.as 
charged with levying war against the King. The case 
against h^ was that he had instigated the mob who 
iohoned him to Wesiminster to intimidate the Mein. 

Houses, m order to repeal the Act, and 
that he had further incited the rioters to commit the 
subsequent e.vce.ssesfor the same purpose. Erskine, who 
t e ended him, did not dispute that such a case, if made 
ou , would have been a levying of war under the statute, 
ut le denied that he had taken part in the riots beyond 
me lawful act of presenting a petition torarliament. He 
jas acquitted by the }ury. Lord Mansfield. C. J.. laid 
down the law very much m the language of Mr. Justice 


kinds of liiying nar— one against tho 
'n>pri«on, toaethrone, or tokill hini, Of to 
a »« ^'“^hangeineaeui-es or remove couoseJiors, the other, which 
against the majesty of the King, or, in othst 
hia legal capacity —as when a multitude 


««. L. his legal capacity— as when a rauiiituao 
that f >-0 attain by force any object ©fa general piibUe nature 5 
war against the mojeUy of the King; >vad roo?t 
eftsonubly ao held, because it tends to dissolve all the bonds of 
‘•le y, to destroy propeity, and t© overturn Government, and by 
©rce o aims to restrain the King from reigning aocoidingtol'"’" 
rhi" P«8eQt case, it docs not rest upon an implication thW 
cne j fjoped by opposition to a Jaw to get it repealed, but the prosa- 
cntion proceed, upon the direct ground, that the object was. by 
soinpel the Legislature to repeal a law l and* 
,,^.>1 w ithout any doubt, I tell you the joint opinion oJ ua all 
Bifh ''®burst and Duller, JJ.) that if this multitude as^embkd 
V. ” of force and violence, to compol the LcfUl*' 

c ° II liiw, that is high treason/’ 21 St, Trl., 4S5, at p. 615 


\h rust was a leadvr of the Chartists, who were ossociated 
i P*^*'puse of procuciog various constitutional 

c aup^es In ly4o be ond others concerted a rising in 
t Tbiee bodies of armed men were to attack th^ 

/in'y»V ^ V tho military, slop the rnaih* 

tfii V ‘ ^**'u**ngham, wheroasimilarrising^'-i® 

«nr^ j ^ L expected that the insurrection wou^ 

F ovey the north of England, and then chartisiu 
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was to be proclaiined the law of tho land. Nothing 
was contemplated by chartism beyond six changes in 
the constitution of Parliament , three of which have 
already been granted, and no one of which was incon- 
sistent 'vith a reasonable government by King and Parlia- 
ment The attempt was made as planned, but failed, 
and Prost, with two othei nngleadeis, were indicted for 
levying war against the Queen The defence was that 
the insurrection was only intended foi the purpose of 
releasing some Chartists, who weie imprisoned at West- 
gate, and procuring belter treatment for another who 
was in prison at Monmouth Tiudal, C. J , in summing 
up the case to the jury, after reading Foster Cr L . pp. 
210 and 211, said 

“So that I think the rule of laxv covybeUid down in a few 
words in thu manner . To conetitnto a high tio.v3on by levying 
ivar, there must be msurrectioo , there must bo force aocoispiny. 
Ing that msurreotion, and it must be for the acoomphshment of 
an object of a general nature But if all these circumstances are 
found to concur in any imlividuxl c-ise. that is quite sufficient to 
constitute a levying of war ” ' 

As to the defence that was suggested, he said, that 
if it were made out, the acts proved would be deficient 
in the main ingredient of the offence ot levying war 
against the Queen within her lealm , it would want the 
compassing and designing to put down the authoiity of 
the Queen. 4 St. Tri. (N. S.). pp 439—443,* 

It will be observed that Chief Justice Tindal speaks 
of “force accompanying an insurrection,” not of an 
armed or militaiy insurrection. Mi Justice Foster 
notices a distinction taken by Hale. (I Hale, P C 131.) 
“ between those insurrections which have carried the 
appearance of an army formed under leaders, and pro- 
vided with militavj weapons, and with drums, colours, 
etc., and those other disorderly, tumultuous assemblies, 
which have been drawn together and conducted to 
purposes manifestly unlawful, but without any of the 
ordinary show’ and apparatus of war before mentioned ” 
Upon this he says, “ I do not think any great stress can 

* The case h b.idly reported m 9 C. & P., 129; the report m 4 St Tri 
(K S ) 86 full and accurate. ' 
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Catholtcs and persons known to be in their favour. The 
' the prisoners released. {Ann. 

Lord George Gordon was 
these proceedings, and was 
charged with levying war against the King. The case 
against him was that he had instigated the mob who 
followed him to Westminster to intimidate the Mem- 
beis of both Houses, m order to repeal the Act, and 
that he had farther incited the rioters to commit the 
subsequent excesses for the same purpose, Brskine, who 
defended him, did not dispute that such a case, if made 
out, would have been a levying of war under the statute, 
but he domed thi ‘ ‘ ‘ ' ' ’ ' ’ 

the lawful act of ■ 
was acquitted by . ^ " 

down the law very much m the language of Mr. Justice 
Foster, 


nord«. ugainst him in his I«g&I capacity-“U8 when a roultAud'J 
asaenjljle to uttuin hy force aay object of a geaeral pablis nature, 
that IS loAjjiig war ogamst the majesty of the King; 
reasonubly ao held, because it tends to dissolve all the 
society, to destroy propeitj, and to overturn Government, ana oy 
force nf urma to restrain the King from reigniag according to 
" Xq ihe present case, il docs not rest upon an implication ^ 
thej hoped by opposition to a law to get it repealed, but the 
cution proceedi upon the direct ground, that the object 7 
force and Molcnce, to .’oinpei the Legislature to repeal a bw; an . 
therefore, without any doubt, I tell you the joint opinion of us a 
nVjl'es, Asburst and Oullcr, JJ.) that if this multitude asserob e 
nitb intent, by acts of force and violence, to compel the 
'tore to repeal a law, that is high treason.” 21 St. Tri., 4S9,at p. 

\Fro<?t was a leader of the Chartists, who were associate^ 
fo\ the purpose of procuring various constitutiona 
chaises In ihl40 be and others concerted a 
W ale'5. Three bodies of armed men were to attack 
to\Mi «'f\Ke\vpttrt, overcome the military, stop the mat^* 
and thensjignal to Birmingham, where a similar rising 

to take piiiV.e It was expected that the insurrection wou 

spread oveV the north of England, and then cbartisw 
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was to be proclaimed the law of the land. Nothing 
was contemplated by chartism beyond six changes in 
the constitution of Parliament , three of which have 
already been granted, and no one of which was incon- 
sistent with a reasonable government by King and Parlia- 
ment. The attempt was made as planned, but failed, 
and Frost, with two othei ringleaders, were indicted for 
levying war against the Queen. The defence was that 
the msuirection was only intended for the purpose of 
releasing some Chartists, who weie imprisoned at West- 
gate, and procuring better treatment for another who 
was in prison at Monmouth Tiiidal, C. J , in summing 
up the case to the jury, after reading Fostei Cr L., pp. 
210 and 211, said 

“ So that I think the rule ot law may bo laid down in a tew 
worde in this manner To constitute a high tieason by levying 
ivar, there must be insunection , there must be force aoooropiny- 
mg that insurrection, and it must be for the .iccomplishment of 
an object of a general nature Uut if all these circumstances are 
found to concur in any injividutl case, that is quite sufficient to 
constitute a levying of war 

As to the defence that was suggested, he said, that 
if It were made out, the acts proved would be deficient 
m the main ingredient of the ofifence of levying war 
against the Queen witbm hei realm , it would want the 
compassing and designing to put down the authority of 
the Queen. 4 St. Tri. (N. S.), pp. 439 — 443.* 

It will be obseived that Chief Justice Tindal speaks 
of “ force accompanying an insurrection,” not of an. 
armed or militaiy insunection. Mr Justice Foster 
notices a distinction taken by Hale, (1 Hale, P C. 131.) 
'* between those insurrections which have carried the 
appearance of an army formed under leaders, and pro- 
vided with military weapons, and with drums, colours, 
etc., and those other disorderly, tumultuous assemblies, 
which have been drawn together and conducted to 
purposes manifestly unlawful, but without any of the 
ordinary show and apparatus of war before mentioned.” 
Upon this he says, ” I do not thin k any great stress can 

roporlBd is 9 C. ft P., 129 ; tbs report in 4 St Trl 
(K S ) 86 J4 full and accurate. rrl.. 
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be laid upon that distinction;" and points out tbe 
absence of such circumstances in cases which had been 
held to amount to a levying of war. “ The number of 
the insurgents supplied the want of military weapons ; 
and they were provided with axes, crows, and other tools 
of the like nature proper for the mischief they intended 
to effect — Furor anna ministrat. The true criterion 
therefore in all these cases is. Quo animo did the parties 
assemble’ '' Foster, Cr. L. 238. 

As the specific intention is the essence of the offence of 
levying war, it must be made out by the prosecution, 
may be inferred from the acts proved and from the 
statements accompanying them, but the Crown is boned 
to make out a complete case. Tlie prisoner cannot ^ 
called on to prove bis intentions. Frost's case 4 St- Tri.> 
p. 87. liut, of course, in this, as in all other cases, d 
the prosecution has made out a case which is sufficient 
in Itself, it there is other evidence which would refute 
the presumption so raised, it roust be produced by the 
defence. 

Levying war as one of the branches of high treason is 
defined by the KogU&h Commissioners iti the following 
section, which in tbeir lieport of 187D, p. J9, they say, 

" exactly follows the OMsting law. ’’ 

Section 75 Lovjin^ nar a^.iinst Her Majesty either 
tent to depose Her Majesty from the style, honoaraa^ royal aa® 
ot the ItD|icrial Crown of the United KmgdoiQ of Great Brilsm 
Iieland, or of fln> other of Her Majesty's docnitiiona or coaotrie*^ 
or, ID order, by force or constraint, to compel Her Majesty 
ch iDge her measures or counsels, or in order to IwUnwdS’t'^ 
u' erawe both Houses, or cither House of rurhament. 

This agrees substantially with the definition given by 
Lord Mansfield of lev sing war against the person o 
the King in Lord Geunje Gordon's case. It must ® 
rorneuihered that in the time of Edward HI., 

\ery long aftc-i , the King was the Government in n '^0 
diflcrtiii und iiioic practical sense than he is now. The 
rval ollence couMsted in using force for the purpo’^e 0 
taking authority out of the bands in which it 'vas lav* 
fully deposited. The offence is the same, whether tha 
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depository -was the King in person, as m the days of the 
Plantagenets, or the King represented by his ministry 
in Parliament, as in Fngland at piesent, or the Govern- 
ment of India, or the various Local Goveinments, as in 
India. When the Indian Law Commissioners, in the 
passage already cited, speak of the term “ waging war 
against the Queen ” as an unambiguous term, which is 
not to be subject to the constructive interpretations of 
the statute of treason, it is probable they were referring 
to that levying of war against the majesty of the King, 
which led to such cases as those of Messenger and Dain- 
maree. They cannot have meant that no case could 
amount to a waging of war against the Queen, except 
an armed and organized rebellion for the purpose of 
substituting the native for the British Kaj, or handing 
over the Empire of India to the iiussians If a not arose 
between Hindus and Mahoininedans in consequence of 
the killing of cows, and if the not spread, and had to be 
put down by armed force, lesistance to the soldiery would 
not be a waging of war under s 121 But if an insuiiec- 
tion accompanied by force was got up by leaders with 
the view of inducing the Hindu community to rise, and 
by violence or show of violence to coerce the Govern- 
ment of India into prohibiting the killing of cows, that, 
accoidmg to all English decisions, would certainly be a 
levying of war against the King, within the statute of 
Edward III , and the Indian courts would hold it to be 
a waging of war within the definition of the Penal Code. 
It would bo well, however, in all such cases, to add 
charges under s 121A, and under any of the sections of 
Chap. VIII appropriate to the case 

92 Offences against the Foreign Enlistment Act. 
— A very important branch of Cnmmal Law in respect of 
offences against the State is not leferred to m the Penal 
Code, but IS contained in the Foreign Enlistment Act, 
1870 (3:$ it 34 Vict , c 90), which applies to all parts of 
His Majesty’s dominions, and which came into force in 
each British possession from the date of a proclamation 
which the Governor of such possession was directed to 
make as soon as he received notice of the Act. Its ob- 
ject is to prevent those complications which might arise. 
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if British subjects were to mix themselves up in hostile 
acts against a State with which the British Empire was 
on friendly terms. It renders it penal to enlist in the 
service of a foreign State, or to leave His Jlajesty's 
dominions, with intent to serve a foreign State, or to 
induce or help others to do so, or to take part in bnild- 
ing or equipping ships for the use of a belligerent State 
or to tit out any naval or military expedition. Many civil 
cases have arisen out of this statute. The Gauntlet, 
184=3 Adm» & Ecc. 381, Burton v. 

L. R., 2 Ex., 340* The International, L. R.. 
3 Adm. & Ecc. 321. The Salvador. L. R., 3 P. C., 218. 
Ihe leading criminal case is that of i?. v. Jameson, which 
well-known raid upon the Transvaal on 
the -0th December, 1895. For this offence Dr. Jameson 
and some of his subordinates were tried in London be- 
fore Lord Rassell, C.J., Pollock, B , and Hawkins, J.,snd, 
though no further proceedings followed upon the convic- 
tion, the very elaborate summing up of the Chief Justice, 
acquiesced in by his colleagues, gives the most undoubted 
authori^ty to his rulings B. v. Jameson,* 65 L J, (M. 
^*1 If * indictment was framed under 

8. H of the Act which renders punishable any person 
who, ^vithm the limits of His Majesty’s dominions, and 
Without the license of His Majesty, prepare? or fits out 
any naval or military expedition to proceed against the 
dominions of any friendly Slate. There was also a count 
under s. 12 for aiding and abetting the offence. Lord 
Kussell, C. J , laid down the law as follows: — 

To constitute nn ofTcnco Qnder a. 11 of Ibe Act it most 


IKJdition to proeeod-that is mth the intention that it shouM pr®- 
cted— against the domiaions of a friendly State. It is not nccc*- 
sarj in order to C' nstitute the olTenco that the cipcdition shall 
proofed or shall ha>o proceeded. The cardinal point is the 
cn i6n. The offence is complete if the person prepares, or fts***’* 
in or mas, or abets the preparation with that Intention.” 

“ PreP.i-.tion or fitting oat contrarj- to the Act I” 
I.UI.O n.thio the Qneon’. ddinlnioni .hero the Act of IS'O 1* 

Th, M .I,e repottedriuron > minor point. In [IMtjTSrfi. 
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in force, two consequences in point of law follow. Firtf, a, person 
may commit the oETcnce of engaging in the preparation or fitting 
out of the expedition, or assisting in it, or abetting, counselling or 
procuring it, although he himself is not within the Queen's 
dominions, when he so engages, or assists, or aids, or abets or 
counsels." 

“ S’erourffy, this other conseqnence also follows— that a person 
may commit the offence of taking employment m the expedition, 
although he has not engaged, or assisted, or aided in tbs prepara- 
tion of the expedition, and although he accepts employment out- 
side the limits of the Queen’s dominions." 

" An expedition is not the less an expedition against the 
dominions of a friendly State, though it is not aimed at the 
o\erthrow of the Government of that State, or though it is actu- 
ated by motives of philanthropy or humanity. If the expedition 
were designed to enter the Transvaal with the intention either by 
show of foice or by actual force, to interfere with the constituted 
Government, the taws or adinmiskration of the country, or to bring 
about by such means the lefoim of those laws or that administra- 
tion of tho country, or to substitute for the protection of any ouss 
in that country, by force or show of force, its own protection in 
the place of the protection of tho existing law and its administra- 
tors, or if It were intended to join with others, cither witbm or 
without the dominions of the friendly State in overawing or 
coercing that Government to obtain a change in that law,— in any 
of these oases it would be an expedition ag,unst a friendly State 
within tho meaning of the Act." 65 L J (M. C.)218. 

Sec albo s 125 fora eimilai provision m the Penal Code and 
3 W.R. (Cr.) 16, which dealt with the Manipur raid. 

93. Conspiring against the King. — Section 121A 
was added to the Penal Code by Act XXVII. of 1870, 
s 4. It gets rid of the same dilbculty which was found 
in the Treason Act, where levying war against the 
King was treason, but conspiring to levy war against him 
was, as a mere conspiracy, only a misdemeanour. This 
was got over in England by treating a conspiracy, to levy 
war as an overt act ul compassing the King’s death, 
whose life was supposed to be endangered by an invasion, 
or any other enterprise which might place him m the 
bands of his enemies “For e^peiience hath shown that 
between the prisons and the graves of pnnees, the distance 
is veiy small " Fostei, Cr. L. 195 — 197 In 1848, stat. 
11 A 12 Vict , c. 12. s S, expressly enacted that offences 
similar to those in s. 121 A should be punishable as 
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felonies, if the Grown chose only to treat them a? such. 
The Act of 1870 \vas passed fay Sir J’ames Stephen when 
in India, and was intended as the equivalent of theEnglisb 
Treason-Felony AeH3 Steph., Cnm. L. 303). The only 
difficulties that can arise under the latter section arc as 
to what constitutes a conspiracy. 

A conspiracy may be defined as a combination by 
two or more persons to do an unlawful act, or to do 
a lawful act by unlawful means. See the definittoa 
in the new section 120A. In England indictments 
for conspiracy m every possible sort of case are most 
frequent. Under the Penal Code, before the enactment 
of the new Chapter VA, the present section was 
the only one which rendered punishable a mere conspi- 
racy to do an illegal act. which does not go beyond the 
conspiracy In s 107 and the other sections relating to 
abetment, it la expressly enacted that a conspiracy only 
amounts to abetment, “if an act or illegal omission 
takes place in pursuance of that conspiracy, and m order 
to the doing of that thing,” 

In thcca^e m 23 M.61sWetrII 271, two personsbad been trielo” 
AD indictment, the first count of which ch^irgeJ theta »ith h^vsnii 
coos^Jired together to commit forty-one nets of bribery cttetul'Ojt 
01 er three j'CJrs. all of winch uero st-ited to hire been cocomitvca 
m v«rt5uance of the coD9pirac>. and to hiva constitutecl nn ofTenc® 
nnjer sections 109, 161, and 384 On renew by the Hioh Court 
the Full Bench of six }adges was equaliy divided as to the )cc»hty 
‘ ■ " •' ■* . good B3 charging aeon* 

:t8 since they constitut*''* 

. except under s. 121A. * 
conspir icy aos not an offence under the Penal Coda unlesi 
dccompAoad by acts or lilegftl omissions which uude it an “bet- 
EUffjt. and th.tt the count was bad, as charging forty-one 
ttt/etment of bribery The point was again nii'icd before the 
Jutii. ul Committee (23M.,l>. 93 =28 1. A. 257); but no decuioo 
Was givtn on the point The view taken in the text was.howeier. 
expreosly affirmed by the Calcutta High Court in 28 C. 797; seeiiw 
2t W R. Cr 35 and also bj the High Court of Madras in the h >'<} ' 
murder case, (24 M, 5H.| In (ho Utter case Bha'hjsa 
,T , gaid (}>, 948) “the Indian Penal Code folJowttM 
Eugli’h law of conspiracy only in a few exceptional ca»r< 
are rnajy punishable under sections 31 J (Thug), 400 (bcfonS‘*’R 
a gang of ducoiwi, 401 < belonging to a gang of thievesl, 40f (being 
a membtr of an assembly of daeoUs) and 121A (conspiring.*'^ 
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wafc’e w.^r).’’ It may be suggested, howe\er, that the offences, 
leterred to in the sections 311, 400, 401, 402 are purely statutory 
offences, and have nothing to do with the Uiv of conspiracy, to 
which no refeience is made in the sections themsehes If so, 
s 121A Mould remain the onlyca«e m which .i conspiracy, pure 
and simple, 13 punishable under the Penal Code The gap in the 
Penal Code has now been filled up bj Chapter VA enacted in 1913. 

By the Explanation of s 121A, it is declated th.it 
“ to constitute a conspnacy under this section, it is not 
necessacj’ that anv act or illegal omission shall take place 
in pursuance theieof " This biiugs a conspiracy under 
that section into conformity with the English law 

In the case of Mulcabij v The Queen (L R., 3 H. L. 
306), "here a Fenian was convicted undei the Treason- 
Felony Act, and appealed to the House of Lords. Willes, 
J , m delivering the opinion of the judges, laid doun the 
law as to conspnacy as follows 

“ A conspiracy coosists not merely m the intention of two or 
moie, but in the agreement of two er more to do un unlawful act 
or to do A tiswful act by unlawful meaua. So long as euch a design 
rests m inteution oal>, it is not indictable. When two agree to carry 
it into effect, the i erj plot is an act in lUelf. und the act of each of 
the parties, piomue against piomise, <««f* - «r<inn callable 

of being enforced, if lawful, punishable, if foi a criminal object or 
for the use of ciirum.al me ms And eofui as pi oof goes, conspiracy, 
as Grose, J . s.iid in // v. Urtor/ti, 4 East. 163aEl71, is geuci.illy 
'mutter of infeience deduced from ceitsiu criminal ’ acts of the 
p ,rties accused, done >a puisuiocc of an nppirent criminal pur- 
pose in common between them The number and the compact 
give weight and cause danger, and this moie especi ilh in a conspir- 
acy liLe those ch.vrged m this indictineiit " L R , 3 H. L iitSIB, 
and fcr Loid iliampton in Qiimn v Lmt/i'im [1901], A. C. p. 527 
37 C. 467. ^Yhere people t.ilse part however shghtlv m a conspirvc\ 
of this nature the fact they were foolmh or .gnoiant does not 
mitigate the ulknie 2 Bur. L. T. 26. 

Treasonable cot respondence. either by incitini’ a 
friendly State to hostility, oi by fuiuishing valuable infor- 
mation to an enemy, u«evl in En<;lanvl to be chaiged 
either as an overt act of compas-viQt* the King's dp.ith, or 
as adhoiing to his onemies li v Hensey. 1 Burr. 643= 
19 St. Tri. 1341. Foster. Ci L 19G Under the Code 
it "ould clearU be punishable as a conspiracy under 
s. 121A In such a case. Lord Kenyon. C J . said “ The 
cmninality did not rest on an invitation to the French to 
19 
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invade the country. If, according to Lord Jfansfield, in 
i2. V Renaey, the communication was likely to be of use 
to the French to enable them to annoy us, defend them- 
selves, or shape their attacks, sending such a paper ivith 
a view of Us going to the enemy was undoubtedly high 
treason ” i2. v. Stone, 6 T. R. 527. And it makes no 
difference that the letters, etc., were interrupted, and 
never reached the enemy, for the crime consists m the 
attempt to m]ure, not m the injury done. It. v. De La 
Mutie, 21 St. Tri. 637 — per Bulier, J., at p. 807. 

94. Nature of evidence required to make out a 
charge of Conspiracy. — As to the endence of such a con- 
spiracy, “ loose words spoken without relation to any act 
or design are not treason, or an overt act ; but argumeaU, 
and words of persuasion to engage in such design or 
resolution, and directing or purposing the best way 
effecting it, are overt acts of high treason ; 
consulting together for such a purpose.” Fcr Holt, 

Ji. v. Charnock, 12 St. Tri. 1377, at p. 1451. But 
woids may be evidence of treason, either as expwO' 
ing an act which might otherwise be innocent, or when 
accompanied by an act in furtherance of the inten- 
tion expressed by them For instance, in an ol^ 
case it was held that threatening to kill the 
provided the person afterwards comes to England >> 
that purpose, was an overt act of treason. . 

case, Cro. Car. 332, So letters and papers, whet e 
published or unpublished, vi'hich “were written in pres 
cution of certain determinate purposes, which were a 
treasonable, and then in contemplation of the ouen* e 
and were plainly connected with them. But pape 
not capable of such connection, while they 
in the hands of the author unpublished, will not mi 'C 
man a traitor. ’ Foster, Gc. L. IDS. The most nnP‘^^.^ 
ant Mile of evidence, however in cases of couspirac),i 
that winch makes the nets, writings, and words of a 
outi member of the conspiracy, in reference to 
comm<<n intention, admissible against every 

berdml Kv Act, s 10) An early example of tbn^^'' 

js to be found in the trial of Lord Preston. 12 Sb » 
645, in IbDl for high treason, before Chief 
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Holt, wheie the defendant with pathetic persistence 
continually interrupted the judge m his summing up to 
point out that such an act was not done in his presence; 
while the judge, with unfailing patience and perfect 
courtesy, stopped to explain to him that when he had 
once got into the meshes of a conspiracy he vras answer- 
able for anything done by his associates So in Stone's 
case, 6 T. R. 527, wheie he was charged with conspir- 
ing with Jackson to send treasonable information to 
France, a letter by Jackson, which had been inter- 
cepted in England, was held admissible against him. 
Similarly in the case of R v Hunt, 5 B. & A. 566=9 
C. & P. 94n=l St. Tri.(N.S.)171, where Hunt and others 
weie indicated for unlawfully meeting together for 
the purpose of exciting disaffection, it was held that 
resolutions proposed at a foimer meeting at which he 
had presided, were admissible as showing the intention 
of those who assembled at the second meeting, both 
having avowedly the same object The meeting in 
question was attended by large bodies of men who came 
from a distance, marching m regular militaiy order . and 
it was held to be admissible evidence of the character and 
intention of the meeting, to show, that, within two days 
of the same, considerable numbeis of men were seen train- 
ing and drilling before daybreak, at a place fiom which 
one of these bodies had come to the meeting, and that on 
their discoveimg the peisonswhosaw them they ill-tieated 
them, and forced one of them to sweat never to he a 
King’s man again Also, that it was admissible eMdence 
for the same puvpo'se to show, that another body of men 
in their progress to the meeting, in passing the house of 
the person who had been so ill-tieated, exhibited their dis- 
approbation of his conduct bv bissing And inscriptions, 
and devices on banners and Hags, displayed at a meetmt^, 
were held to be admissible evidence for the same purpose. 

Evidence ot the acts of one person can only be used 
against another, " where tlieie is reasonable ground 
to belie\e that two or more persons have conspired 
togothei to commit an offence, or an actionable wron^.” 
Ind. Evi. Act, s 10 As it has been laid down in 
England, “ before you give m evidence the acts of one r 
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conspirator against another, you must prove the etistenca 
of the Goaspu-acy, that the parties were members of the 
same conspiracy, and that the act in question was done 
in furtherance of the common design/' Archb. llOfi. 
Of course if this rule were to be taken literally, it would 
be impossible ever to prove a conspiracy. The evidence 
would be inadmissible till the proof was complete. 
Piactically the difficulty 13 got over in this way. 
Counsel for the Crown states the case he cKpects to 
prove, and the general evidence by which he hopes to 
make it out. When evidence is offered w’hich strictly 
only affects one defendant, it is received provisionally 
against the others, subject to the undertaking that sufh* 
cient connection will be established between them as the 
case goes on. When the evidence is completed, it is the 
duty of the judge to decide whether, upon the whole 
facts, supposing thorn to be pioved, sufficient connection 
IS hhown between the parties to make the acts of one 
evidenco against the other. It is for the judge to say. 
as a matter of Uw, whether particular evidonco can bo 
submitted to the jury It is for the jury to say, a? * 
matter of tact, whetljor they believe the evidence. They 
are told by the judge that if they disbelieve the connect* 
ing evidence, thei' must diswgaril the evidenco which 
assumes the connection Where the judge tries a case 
without a juiy, of course he performs all these mental 
operations himself Crnu. P. C., ss. 298, 299, 30 C. 
983. See also the elaborate judgments in the 
mitriler case foi fuither exposition of the law as iam 

down by N 121 A and evidence that may be pressed mt^ 

eer'. icv to substantiate a cliargc under that section, 35 M* 
247 =22 M.L.J. 490=11912) 1 M. W. N. 207=13 Cf. 
L. J. 30S=14 Ind. Ca». 849; also 13 Cr. L. J. 609=15 
C. L. J. 519 = 16 Ind. Ca». 257. It n. not every mtuu- 
bcT Ilf .1 rev.ilutionarj* society that would be liable nudof 
s IJLV Those that aie not admitted to its secret? 
cannot l>c convicted though they bo inoiubcrs. So also 
altiui by a stnanger tiv a conspirator uhich is 
sh‘>,\ii t< I ha v<’ bi'i-n received or replied to or othervsi'*^ 
actfii upon bv tlie battei is not sufficient to establish tlw 

Work- i s cotiii.-c-tKm with the conspiracy sons to make hi? 

acts acl« ilono m puruMneo thereof, 16 C, W. N, 1105. 
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95. Seditious Language.~Section 124A passed in 
1870 reproduces s. 113 of the Code as originally drafted by 
Macaulay. By some cunoos omission it seems to have 
dropped out of the Code, as finally passed in 1860; 
see 19 C. 35 at p. 42. It was adopted with some verbal 
alteration by Sir James Stephen, and added to the Code 
by Act XXVII of 1870, s. 5, “ as substantially lepre- 
sentmg the law of England of the present day, though 
much more compressed, and more distinctly expressed ” 
Per Ranade, J , 22 B. 160. As to the English law, see 
per Fitzgerald, J , m charging the grand jury in 1868, 
P. V. Sidhvan and Ptgott^ 11 Cox, p. 45. The lan- 
guage used by him was quoted and relied on by Cave, J , 
in the case of P v. Pat ns, l6 Cox, 365. It con- 
denses the remarks addressed to the jury at the tiial by 
Fitzgerald, J., in Sullivan’s case, H Cox, p 53. and by 
Deasy, B., in case, 11 Cox, p. 60 It is also 

m accordance with the general language used oy the 
English judges in directing juiies in similar cases. See 
pgr Lord Ellenborough, i? v. Lawiiert. 2 Camp, 400= 
31 St. Tri, 335 j per Best. 3 , R.v Btodett, 4 B. & A., 
pp 120, 131 ; per Littledale, J , 7? v Colhns, 9 C. & P., 
456, at 461 ; P. v LovHt, 9 C. & P. 462, at 466 5 see, 
too, per Tmdal, C J., O'Connell v The Queen, 11 Cl. & 
F., at 236=5 St, Tri, (N. S.) 1. 

The Crim. P. C , s 108. enables security to be taken 
from peisons who disseminate seditious mattei 

The meaning to be attached to section 124A was so 
much discussed in seveial cases m 1897 that a new 
section was substituted for it in 1898. The present 
state of the law will be b<st showm b\ presenting m 
paiallel oolumns the oiiginal and amended sections 
124A, with some lefeience to the decisions on the 
section of 1870. 


1870. 

124A. Whoever by words. e»ther 

Evcitm^ Jis- tended to bo 
offect'on re«d, or by 

or b> 

visible representation, 01 other- 
wise, excites, or luteinpts to 


1S9?. 

12tA Whoever by words 
either spoken 
Sedition. or written, or 

bj signs, or 
bv visible represent.vtvon. or 
othonvise, brings or attempts to 
bring into hatred or contempt,/ 
/ 
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excite, feelings of disaffection to 
the Gq\ eminent established by 
laiv m British India, shall be 
punished \\ ith transportation 
for life or for any term, to which 
fine may be added, or with inj. 
pnsonment * for a teim which 
mx> extend to three years, to 
which fine may be added, or 
with fine. 

Such a die- 


lawful authority of the Goiern- 
ment. and to support the lawful 
authority of the Government 
against unlawful attempts to 
Sub\erb or resist that authority, 
is not disaffection. Therefore, 
the making of comments on the 
taeasures of the Government, 
tilth the intention of excitmg 
Only this species of disappro. 
bation. 19 not an offence wuhm 
this clause 


or excites or attempts to ex- 
cite disaffection towards Her 
Majesty or the Government 
established by law in British 
India, shall be punished inth 
transportation for life or any 
shorter term, to which fine 
may be added, or with imprison- 
ment which may extend to 
three years, to which fine may 
be added, or with fine. 

ExpUtnnIion I, —The expres- 
sion ‘ disaffection ' includes dis* 
loyalty and all feelings of 
enmity. 

Explnnntion 2 —Comments 
expressmgdtsapprobation of the 
measures of the Government 
with a view to obtain their alter- 
otion by lawful means, without 
exciting or attempting to excite 
hatred, contempt or disaffection 
do not constitute an olTencs 
under this section. 

Erplunntion 8,— Couiments 
expressing disapprobation of the 
udministratiie or other action 
of the Qoiernment nithoat 
exciting or attempting to excite 
hatred, contempt or dis-iiTection 
do not constitute an offrnfo 
under this section. 


The first case which arose under the earlier scctioa 
Was that against the Bangobasi newspaper, which was 
tried by a jury before rellieram, C.J., in Calcutta. 
In reply to the contention that disatlcction mcafit nothing 
more than disapprobation, which ^^as itself protected by 
the t xpiunation, he said “Disaffection means a feeling 
Mntraiy to affection, m other words, dislike or hatred. 
Disapprobation means simply disapproval. It is quite 
pusMbiu to (lisapiirove of a man's sentiments or action 
and y»-t to like him.” “ If a person uses either spoken or 
txniti n u<,r,ig. c-alctilateil to create in the minds of the 


* by Ibo General CUu«e 
Of e.lber drier, ption b, define,] 


Ael X of XS'J7. •. a (20. *' 
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persons addressed a disposition not to obey the lawful 
authority of the Government, or to subvert or resist that 
authority, if and when occasion should arise , and if he 
does so with the intention of creating such a disposition 
in his hearers or leaders, he will be guilty of the offence 
of attempting to excite disaffection within the meaning of 
' ' ’ ’ ' ’ ' ‘ ‘ ’ his 

1 by 

^ ^ 'ion, 

that the woids used are calculated to e.xcite feelings of 
ill-will against the Government, and to hold it up to the 
hatred and contempt of the people, and that they were 
used with the intention to create such feeling.” 19 C. 35, 
at 44. The fact the attempt did not succeed will 
not lessen the guilt, though it might affect the sentence. 
8 Bom. L. R. 421 at 439=4 Cr. L. J. 1 ; 10 Bom. L. 
R. 848=8 Cr. L. J. 281 ; 2 Bom. L. R. 286 ; R. v. Biir7i$, 
16 Coxi 365. 

It was held, however, the offence is wholly indepen- 
dent oi mtentioa in the sense a man must be taken to 
have intended, whether he actually did or no, all the 
natural, and reasonable consequences of his act. The 
question of intention is one of fact ; 12 Bom. L. R. 21 ; the 
view the Registeied proprietor of a Newspaper cannot 
excuse liability even if he proves temporary absence and 
entire ignorance of the seditious matter, was expressed 
in 1905 Cr. No. 1 = 1905 P. L. R. 69=2 Cr. L. J.31; 
8 Bom. L. R. 421=4 Cr. L. J. 1. But this view does not 
seem to be sound Law. See 12 Bom. L. R, 675. But if 
the printer of a paper, absents himself with full knowledge 
of what is to happen in his absence he will not be allowed 
to shirk his liability, 35 C. 945; also an absent editor 
may control the paper during his absence ; 32 M. 
338=5 M. L. T. 415=9 Cr.L. J, 506=2 Ind. Cas. 193. 
An editoi is certainly liable for the seditious writings of 
his correspondents, if he gives publicity to them: 35 

C. 141 at 153=2 M. L. T. 500=7Cr.L. J. 10=7 C. L.J. 

49. Also republication of seditious matter from another 
paper cannot bo justified. 

The next and most important case was that of R. 
V. Bdl Gangadhar Tilak, which ivas tried by a Bombay 
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tilak’s case. 


] rv before Stracliey, J. The contention on tha pirt of 
Wie prisoner appears to have been that disaffection was 
much the same as disapprobation, and that no attempt 
to excite disapprobation was criminal unless it aimed at 
hnnginj? about mutiny, rebellion, or at the lowest some 
actual disturbance, great or small. 


«P* Strachey. J.. s.vid th«it he /ipreed uith 
C. PetheraiM aa to the meaning of dU-iffectioa ; (By some 
'. Pethcram as saj- 
uhereas the pbraw 

• mfcrary to affection, 

^ . -ns hatred, enraitjf, 

"'’’‘“'•J'' .““‘"opl. Mid every lerra of ill-»ill to the 
if ^ ““’wu'lr ' IS perhaps the best senersl tem. 

t^ssiUe lorM ot bsd Iceline to the 

not m " “Itimpt »» excite; he mutt 

tolifS tt.?-' enni‘7 ”< “nJ 

hirst!,--*... .p obserre that the aiaonnt ot 

irul except psr- 

, jf a tuaa otcites 

or soiaU. he le 

• absolutely Iza- 

nnt hx.- *u„ *>i Ulsaijection hare been excited or 

pabficatiotj lo question." The offence consists ia 
a m others certain bad feehns* 


not the exoitint'or afcteaaptin;: to 
' sort of actual disturbance, greit 


of Judge then proceeded to deal with the explanation, 

pro^ouiod Tv CX. condemnation 

from the 1 afauso certain acts which it distineuishes 

S f '"“h ivhloh the first ctos. dcsls. Th" 

^ Hindis thst tbs 

on liking of commonts 

Ih a Certain intention, 

scoi,!. y , L - defined and limited 


R-P, defined and iirQiteu 

S;'to «PP»‘«^«on 'whoterer unless you 

S thawritiaes in question can finU 

Shsnres p as ‘ the making of comments on the 

writing except d®”** 

attaei-s ittM,, n op®o Oovernnient raea$aces, but of 

ctiticT.Jf.n'f.'^ Ooverorocot ltm.lt It „.„la .ppl, 1» ml 
■Act or ant ®”^^“®“te,soch asthe F.pidcnnc Dt^c>iwt 

the steps taken hv^tho me-isuces. such as 

y the Oo\eraaica( for the suppression of plaffu® 
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ard famine 13ut if you come to the conclusion that these writings 
are nn attack, not merely upon such measures as these, but upon 
the Goveininent itself, its existence, its essential characteristics, 
its motues, or its feelings towards the people, then you must put 
aside the explanation altogether, and apply the first clause of the 
section ” 


He then went on to point out that the nature of the comments 
theiuseh es was subject to a double limitation ; first that they must 
onh aim at producing disapprobation of the measures of Govern- 
ment *' Disapprobation means simply disapproval, and it is quite 
possible to like or be loyal to any one, whether an indleiduat or a 
Government, and at the same t'rac to disapprove strongly of his or 
its measuies. this distinction is the essence of the section. It 
shows clearly wh.it a puolic speaker or writer may do, and wh.st 
he may not do A man mav ciiticise or comment upon any measure 
or act of the Goierninent, whether legisUtne or executive, and 
freely express Uis opinion upon it. He tnay* discuss the Income 
Tax Act, the Epidemic Diseases Act, or any miUt-ity espeditioOi 
or the suppression of plague or famine, or the administration of 
justice He ms) express the strongest condemnation of such 
measures, and he may do so seierely, and even unreasonably, per- 
versely, and unfairly So loog as be confines himself to that bo 
will be protected by the e\plauat>on But it be goes bejoud, and 
whether in the course of comments upon measures or not, holds 
up the Government itself to the hatred or contempt of his 
readers, as for instance, by attributing to it every sort of evil and 
misfortune eutlercd by the people, or duelling adversely on its 
foreign oiigm and character, or imputing to it base motives, or 
accusing it of hostility or indifference to the welfare of the people 
—then he is guilty undei the section, and the explanation 
will not save him. ' The second limitation is as to the quality of 
the disapprobation itself. It must bo “ compatible with a disposi- 
tion to render obedience to the lawful authority of the Oo\ ernment, 


comments u]>oii Government measures which were not merely 
severe, unreasonable or unfair but so violent or bitter, or accom- 
panied by such appeals to political or religious fanxlicism, or 
addressed to ignorant people at a time of great public excitement, 
that persons reading those comments would carry their feelings of 
hostility beyond the Oovernment measures to their author, the 
Goiernment, and would become indisposid to obey and support 
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An application ^vas made to the Pull Court for leave 
to appeal to the Privy Council against the conviction 
which followed upon this summing up, and leave was 
refused. 22 B. 146. An application was then made to the 
Privy Council for special leave to appeal to Her Majesty in 
Council, and this also was refused. The Lord Chancellor, 
in delivering the judgment of the judicial committee, 
said • 


“ Their Lordships are of opinion, taking: a view of the whole of 
the Slimming up, which is of Ter5' great length, that there n 
nothing in that summing up which calls upon them to indicite 
anv dissent from it, nor an 5 * necessity to correct what is therein 
contained, looking at the summing up as a whole, and looking 
each part of what was said by the light of what else was slid 
2SI. A. 1=.22B m. 

Substantially the same views; as those laid down by 
Mr Justice Strachey in his summing up were also 
stated by Full Benches of the Bombay and Allahabad 
High Courts on appeal from convictions under s 124A. 

22 B. 152 ; 20 A. 55. 

The amended section was passed with reference to all 
these decisions, and seems to have been framed with a 
view to maintain the construction which had been put 
on the earlier section, by introducing words in accord' 
ance with that construction, and e.Ncluding all ambiguous 
phrases. The changes in the w'ording of the prmcipa 
section and Explanation 1 make clear what was mean 
by disaffection Explanations 2 and 3 make equally clear 
what IS the subject-matter against which political dis- 
appiobation may be aroused, and what are the limitat^us 

within which such disapprobation must be confined. * ® 

highly metaphysical description of a disapprobation’ 
which IS consistent with a disposition to support tn 
Government in doing the things which you disappro'^®* 
IS wisely left out. But all attempts, whether open o| 
disguised to make the people hate their rulers (22 B. It 
at 137-38) and to impair the confidence imposed by the 
public m the Government (8 Bom, L. R. 421 =4 Cf. • 
I) IS sought to be brought within the section. While faif 
and moderate criticism ofif Governmental measuies is 
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protected, it is held to be the duty of every citizen to 
support the Government established by Law. 35 C. 141 = 
2 M. L. T. 500-7 Cr. L. J. 10=7 C. L. J. 49 ; 35 C. 
945. The state is as anxious to preserve its corporate 
existence, as an individual is to protect his own life by 
all legitimate means It has been held that, to urge an 
audience to secure Swaraj, t.e., home-rule under the 
British Government, more or less on the colonial or 
projected Irish basis is not an offence under this section. 

34 C. 991=11 C.W.N. 1050=6 C.LJ. 699=6 Cr. L.J. 
297. In 8 Bom. L. R. 421 at 437-38, Batty, J., thus 
summarises what is meant by disaffection : — 

“ Dis^fTection is a feeUng and not the want of a feeling. It 
IS not the absence of alTection It is not indifference, but a 
positue emotion not aeceseanly prompting the action, but with a 
tendency to intluonce conduct jost as all our feelings do. It Is 
not necessarily limited to '/eelmyt of tnmxiti' It is intended 
to express a feeling ivhich can only exist between the ruler and 
the ruled. Feelings of personal offection in such a conneotion 
are not demanded, but only such feelings as the relation of the 
subject to the Oovernment necessarily implies. This relation 
implies the recognition on the part of the luled of the Govern- 
ment as a Qorernment. The ruler must be accepted ai a ruler, 
and disaffection ivhich is the opposite of that feeling is the 
repudiation of that epirit of acceptance of a particular Government 
as a ruler.” The learned judgo piocecding further, says at p. 441. 
” Ooveinment does not moan the person or persons for the time 
being It means the person or persons, collectively, in succes- 
sion, who me authoiised to administer Government for the time 
being. One particular sot of pcisons maybe open to objection, 
and to assail them and to attac ktbem and excite hatred against 
them IS not necessarily esciimg hatred against the Gosemmeat, 
bccausQ they are only individuals and are not representatives of 
that abstract conception which is Government.” 

In 38 C. 214=12 Cr. L. J. 348=10 Ind. Cas. 943, 

an article imputing wholesale bribery to the ministerial 
officers of courts of justice and to lower oQicers of the 
pohee loTce and expres^ug grave doubts v\ Vietber Govei n- 
ment ically cares to inqune into the alleged abuses by 
these public servants was held to have e.xceeded limits 
of fair comment when published at a time when sedition 
was rife and the minds of the people e.xcited, qnite 
irrespective of the truth or fal-ity of this allegation. 
It will be observed that both in the e.xplanation of 
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s. 124A, and in the ianguage quoted above, the essence 
of the crime consists in the intention with which tbe 
language is used. Bat this intention must be judged 
pnmai’ily by the language itself. Intention for this 
purpose IS I'eally no more than meaning. When a man is 
chai ged in respect of anything he has written or said, the 
meaning of what ho said or wrote must be taken to be his 
meaning, and that meaning is what his language would 
be understood to mean by the people to whom it is 
addressed. The mode of putting this part of the case to 
the jury is admirably stated bv Best, J.. mB. v. Bardett. 
1 St. Tri. (N. S.)1=4B. & A at p. 120. “^ylth 
respect to whether this w'as a libel, I told the jury 
that the question, whether it was published with the 
intention alleged in the information, was peculiaily for 
their consideration : but I added, that the intention was 
to be collected from the paper itself, unless the import 
of the paper were explained by the mode of publication, 
or any other circumstances. I added, that if it appeared 
that the contents of the paper were likely to excite 
sedition and disaffection, the defendant must bepre* 
sumed to intend that which his act was likely to produce. 
See to the same effect, tiatrc v. ITiZ^on, 9 B. & C. 643* 
/ler Petheiam, C.J., in 19 C., pp. 45, 46; per Strachey, 
m 22 B., pp. 139, 142, The meaning is to be collected 
from the whole document, and not merely from isolated 
passages Ji v StorMofe.22St,TrK, at p.292. In judging 
articles which are charged as seditious, due allowaoce 
should be made to oriental modes of thought and for high* 
flown or classical language. 10 Bom. L. R. 848=8 Ci*- 
L. J 281. External evidence may be offered either to 
prove or to rebut the meaning ascribed to the laaguag® 
by the prosecution Ror instance, where the libel coo* 
sisted m asserting that the King’s troops had inhumanly 
murdeied their American fellow-subjects at LexingtoU; 
and the indictment asserted that the libel was concern- 
ing His Majesty’s Government and the employment 
his troops, and the defendant produced an officer who 
had been present at Lexington ; Lord Mansfield h^‘ 
that be was a proper witness, not to show that the troops 
had behaved inhumanly, but that they had been em- 
ployed on bebalf of the King as his troops, i?. v. Horne* 
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2 Cowper, 672 =20 St. Tri. 651. So where a person is 
libelled anonymously, it is every day’s experience that 
witnesses are called to say to whom the}’ nndeistood the 
libel to leler. But, however, different may be the con- 
structions suggested, the final question to be decided is, 
not what was the meaning of the writer, but what was 
the meaning ot the language he used. Fostei v Clement, 
10 B. & C. 472, As Chief Justice, De Grey, said m 
Jfoi lie’s case, 2 Cowper, p 687, “As the crime of a 
libel consists m conveying and impressing injurious 
reflections upon the minds of the subjects, if the 
writing is so understood hy all who read it, the injury 
IS done liy the publication of these injuuous leflections, 
befoie the mattei comes to the jui y and the court. The 
tiue rule to go by is laid down by Lord King, in tlie 
case of .R v Matthen^, 15 St. Tri., at 1391, that the 
couit and jury must undei stand the record as the rest of 
mankind do ” And a man must be taken to intend the 
natural and leasonable consequences of his act— 
Jenkins, C J , in 2 Bom. L. R. 286. 

In Tilak’s case22B. pp 119 — 121, articles and extracts 
from The Kesnri, the newspaper specially charged, and 
from another newspaper The Mahiatta, of which the 
accused was also the publisher and proprietoi, were 
admitted to show uiuwk*. on the part of the accused, while 
other aiticles drawn from the same soiuces weie ten- 
dered on behalf of the accused to show that ho was not 
actuated by any intention to e.\citc feelings of disaffec- 
tion to the Government. See also 8 Bom L. R. 421 at 
441, 442=4 Cr. L. J., 1; 32 M. 384=5 M. L. T. 393=9 
Cr.L.J. 456=2 Ind.Cas. 33 & 1907 P. W. R. (Cr.) 
37. In 20 A. 69 it was said: “The intention of a 
speaker, wiiter or pubhsher maybe inferred from the 
pailicular speech, article, or letter, or it may be proved 
fioin that speech, aiticle, or letter considered m con- 
junction t\ith what such speakei, writer, or publisher 
has Slid, written, of published on other occasions.” So 
in illustration (r) to s. 14 of the Indian Evidence Act it 
is stated that ” The fact of previous publications by A 
lespecting B, showing lU-will on the part of A towards 
li is relevant, as proving /f’s intention to harm B's 
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reputation b 3 ’ the particular publication in question.” 
It IS submitted, however, that such evidence can only 
be used for the purpose of throwing light on the mean- 
ing of the writing or words, etc , on which the specific 
cliarge IS based, and of showing the effect which they 
were intended to produce on the persons to whom they 
were addressed. Again the writer of an article may be 
guilty of attempting to excite disaffection, no matter 
how guardedly he may emploj' words to conceal the real 
object; but the printer and publisher cannot be made 
liable if the concealed object is not established by 
evidence. 8 Ind. Cas. 531. Language which does not m 
itself exceed the limits laid down m Explanations 2 and 3 
cannot be made criminal by proving that the defendant 
entertained sentiments of a very different character 
which he has not expressed in the document on which 
he is charged. On the other hand, in estimating the 
natural consequences which will flow from particular 
language, all the surrounding ciicumstances of the case 
are material, the excited state of public feeling, the 
Ignorant or hostile character of the persons addressed, 
the critical condition of affairs, and the influence of the 
speaker. 

96. Truth of the languafie alleged to be seditious 
is irrelevant to the charge, — The truth of language 
charged under s 124A as being seditious, can neither 
be pleaded nor proved. It is quite immaterial. ThJ3 
might be expected as a matter of common sense. The 
statements are generally true enough as matters of fact. 
The existence of a grievance, real or supposed, is no answer 
to a charge of seditions. 2 Bom. L, R. 364. "When, 
instance, the Bangobasi complained, (19 C.» pp* 36, 37). 
that we suffer from the ravages of famine, from inuo* 
dations, from the oppressive delay.s of law courts, fm® 
accidents on steamers and luilways:" no one could deny 
the facts ; and as to the law courts and the railway 
accidents, it was equally true that those misfoitunes had 
become more prevalent wuth the extension of English rule 
in India The offence consists in making use, of state* 
ments whether true or false, whether the facts are or ^ 
not grievances, as a means of exciting subjects against 
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their rulers. As Lord Mansfield said m R v. Horne, 
2 Cowper, at p. 679=20 St.Tri. 651. “ It may vary the 
degree of mischief, malice or guilt, but it is totally 
immaterial as to the constitution of the crime upon the 
record, whethei the words lefei to something that has 
existed, and misrepresent such existent facts, or are an 
entire fiction" As a matter of authority it is equally 
clear. Even as regards libels upon piivate individuals, 
it was the well-established rule, “that in an indictment 
or ciiminal piosecution foi libel, the party cannot justify 
that the contents thereof are true, or that the person upon 
whom it IB made has a bad reputation.” 5 Bac. Abr., i^03. 
As regards seditious libels, the rule was equally clear, 
and in Burdett’s case it was laid down as beyond doubt ; 
and although the objection was made that the facts 
asseited by the defendant weie true, it was not even 
attempted to be supported by argument at the trial. 
4 B. & A., pp 145, J46, 181; per curiam, 20 A„ 
p. 96. By Lord Campbell’s Act (6 & 7 Vict., c. 96, s 6), 
the law was altered to this extent, that cn the trial of 
any indictment or information for a defamatoiy libel, 
the defendant was entitled to plead thatthefacts alleged 
were true, and that it was for the public benefit that 
they should be published. This act, however, does not 
apply to seditious libels, as to w-hich the law remains 
unaltered. In the case of Charles Gacan Duffy, 9 Ir. L. 
R. 329=6 St. Tri. (N. S.) 303, who was indicted in 
Iieland for seditious libel m 1847, a plea framed under 
Lord Campbell’s Act was lield to be bad in law. 
Blackburn, C J., said • " It leqnires veiy little considera- 
tion to see tlmt a provision of this sort would not apply 
to libels, seditious or blasphemous.” In a more recent 
case, where tlie same point was wised, the above decision 
was alllrmed La%\ son, J., said: '* The Court is gravely 
asked to give a mandamus requuing the magistrate to 
receive evidence, for the purpose «f pro\nng that it was 
' ' ’ ‘ ' * ’ ■ with 

■ ■ iintry 

' ......V.. and 

contempt, and of exciting hostility,” Ex parte O'Brien, 
12 Ir. L. R. 29=1S Cox. 180. 
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97. Liability of Printer or Publisher of Seditious 
Language. — In the case of the Sangohasi newspaper, it 
was contended for the defence that only the actual speaker 
or w nter of the seditious language was liable. This plea 
was of course set aside at once. 19 C., p. 41, A much 
more substantial question, however, arises, whether 
evidence of mere publication of such language, in the 
literal sense, without fiwther complicity, is sulbcient to 
warrant a conviction under the section. Under the old 
law m England it certainly was. In one of the prose- 
cutions aiising out of the celebrated letter by Jtinins 
to the King in 17G9, Almon, a book-seller, w'as indicted 
for the publication of the libel. He had done nothing 
but sell the letter m the ordinary way of business At 
the trial a luror put to Lord Mansfield this caveiuiiy 
prepared question. “ Whether the bare proof of the sale 
in hfr Alraoa’s shop, without any proof of privity, 
knowledge, consent, approbation, or innlHS 
Mr. Almon himself, was sufficient in law to conwct him 
cnmmally of publishing a libel.” Lord Mansne 
answered that it was conclusive evidence, 

W’hich the defendant was convicted. Upon the sues ■ 
quent discussion of the case. Lord Mansfield esplamy 
his answer as meaning. “If it is believed, and reniam^ 
unanswered, it becomes conclusive " He went on to say 
“ It IS liable to be contiudicted where the fact will ’ 
by contrary evidence tending to e.xculpate the ® ’ 
and to show that he was not privy, nor assenting to i . 

nor encouraging it.” Whatcvidencewouldmakeout 

defence he did not suggest. Probably nothing 
proving that the paper had gone into his shop withou 
knowledge or against liis orders. In this and later ca 
the judges put it on the simple principle, that a 
who makes a prodt by the sale of an article in bis sj r> 
IS re'sponsible for the act of his serwant in selling • 
R. V. Almon, 5 Burr., 2686. Upon a similar 
against the proprietor of a newspaper, he 
lived in the country, that the whole management ol * 
paper was entrusted to an editor, and that he knew no 
ing of what it was to contain, or of what it did con ai » 
till he read it next day. This, again, w’as held to be 
^defes-^p. -*11?. V. iraffer, 3 Esp. 21. In this respe 
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also the law was alteied by s. 7 oE Lord Campbell’s Act, 
which authoiized the defendant ‘ to prove that such pub- 
lication was made without his authority, consent, or 
knowledge, and that the said publication did not arise 
fiom vvant ot due care or caution on his part ” In a case 
upon this section, it was pointed out by the judges that 
the mode m w’hich the above cases had been decided 
"was in direct contravention ot the fundamental princi- 
ple, that to constitute guilt theie mast be a mens rea, an 
intention to violate the law.” "A person who employs 
another to do a lawful act is to be taken to authorize him 
to do it m a lawful, and not in an unlawful, manner. 
This IS the principle which is applied to other cases of 
acts done by servants, when it is sought to fix criminal 
liability on the employer If the paper was a calumnious 
paper, its general character would negative the ordinary 
presumption of mnocent intention, and fairly lead to the 
inference that the proprietor authorized the insertion oE 
slanderous articles.” "‘Where a general authority is 
given to an editor to publish libellous matter at his 
discretion, it will av.vil a proprietor nothing to show that 
he had not authoiized the publication of the libel com- 
plained of. It 13 equally cleai that though, m the 
authority originally given to the editor, no license to 
publish libellous matter may have been contained, still 
such an authority may be inEeried ftom the conduct of 
the parties , as, foi mstance, fiom the fact that other 
libels have been published in the paper, which have 
come to the knowledge of tho pioprietor, and without 
his remonstrance or interference, or the lemoval of the 
editor, from which the assent of the proprietor might 
well be inferred ” R v. Holbrook, 4 Q. B. D., 42, 
at pp. 50, 58, 61, Of courae Lord Campbell’s Act is 
not law lo India, but the rules laid down m the last 
case appeal to be in accoidance with s 124-A. 2 Cr L J, 
31. 8 Bom. L.R. 421=4 Cr. L. J. 1;35 C.,945 at 953. 
The offence constituted by it requires an act coupled 
with a distinct intention The man who mtentiona'ly 
gives ciiculation to seditious language is even more 
cnimnal than the man who used it to a limited audience. 
But it must be proved, by direct evidence, or necessary 
infeieuce, that it was circulated with his knowledge or 
20 
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by his authority. Ae Petlieram, C. J., said (19 C., 
P. 41):“ The offence IS attempting to e.-^cite disaffection 
by words intended to be read, and I think that, whoever 
the composer or the writer might be, the person who 
used them for that purpose, within the opinion of the 
jury, was guilty of an offence under s. 124-A.’' 

The same point arose in two Bombay cases. In Tilak's 
case, 22 B. 112 at 131, the second defendant was the 
acting manager and printer of the papers in which the 
incriminated matter appeared. Strachey, J., said' 

"You have to find wh«ther he anthorisad the insertion ot 
these articles or their distribution. It is a pure quesbioo of 
fact. If you are not satisfied th»t tho prisoner w4S cogniJint 
of the partiouUr articles or that he directed or authcrlsed Ihe 
insertion or distribution of them, then T will advise you to find bio 
not guilty, because you roust have regard to the section wblw 
requires distinct proof by the Crown against him. You mast be 
satisfied that for printing or using the words that were published 
he was responsible, aud that he used those words for the purpose 
of exciting disaffection.” 

The jury acquitted the prisoner In the other case, 22 
B. 152, the second defendant was tho manager. He 
was convicted, and, on appeal, Farran, C. J., said: 

‘‘I think It IS established that the accused No 2 now leaves 
the general roanagciQcnt of the Pmtod to the first accuse , 
but I am not satisfied that he is not from day to day cogpis^:* 
of the more important matter'; which appear in it. This being so 
I am not prepared to upset the conviction in his case. Kisonioce 
appears, however, to me to have consisted rather in passively 
acquiescing in and negligently allowing the publication o 
the libel in question, than in actively directing it." 

Under Me Dramatic Perfotmances XIX cf 187d, 
Government have wide powers of prohibition (s. 8) ao 
piosecution (s. G). But a conviction under that Ac*: 
will not bar a prosecution under s. 12'i-A, I. P* 0. (s- 1*/ 

The mere writing of seditious words which are not 
intended for publication and are kept by the author m 
his own possession, would not be punishable under the 
above section. Foster, Cr. L. 189. But if a person 
writes seditious words, intendinir them to be published. 
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•and thev ai’e afterwards pablishcd, though in a different 
•way, and to a greater extent than he ]iad contemplated, 
’this completes his offence It is also to be lemembered 
that the act of publication is complete as soon as the 
contents of the writing have been communicated to any 
person, or even if the writing itself has been parted with 
by the author with a view to a subsequent publication, 
though the person who receives it is unable to read it, 
and even though the document is mteicepted, so that it 
never reaches the public for whom it is intended, 12 Bom. 
L. R. 21. Sending a seditious matter by post, addressed 
not to a private individual, but to the lepresentative 
of a large nunibei of men [e g. Gaptam of a School) 
amounts to publication, if it is opened by anybody, and, 
would afford sulhcient indication as to the intentions of 
the sender, 39 C. 606=16 C. W. N. 812=13 Cr. L. J. 
289=14 Ind. Cas. 7S3. But if it is intercepted by the 
police on the way so as nevei to reach the addiessee 
the offence would only be an attempt which is also 
included in s 124-.\. 39 C. 522 = 13 Cr. L. J. 679=16 
Ind. Cas. 327. In this case it was also held following 
R. V. Lovett, 9 C. & P. 462, that if the manuscript be 
in the handwriting of the accused and if there be 
proof that it was printed and published, these facts 
would be enough support a finding that it was 
published by the accused although there is no evidence 
adduced to show that the printing and publication 
was by direction of tlie accused As a matter of 
jurisdiction the offence is complete either m the district 
wliere the authoi hands over the document, for 
the purpose of being communicated to the public, 
It. V Burdett, 4 B. & A.. 93, at pp 126, 135-137, 143, 
144, 153, 158 — 160, or m any other district to which it 
is sent, and in which it is published by the authority or 
witli the assent of the defendant, 22 B. 112 at 129. 
To distribute tiinong native Troops copies of a letter 
published m a newsp.ii«*i urging native soldiers to give 
up their allegiance to the Biitish Throne is clearlv an 
attempt witlim the section. 2 P, W. R. Cr. 97=6 
Cr. L. J. 411. But to constitute an offence, the hatred, 
contempt or disaffection sought to be excited must be 
,ngaiiist the King-Eraperor or his Government Inciting 
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workmen to “strike ’* or the boycott of foreign goods by 
starting a swadesi agitation is not sedition ; 32 M. 3=5 

M. L. T. 1=9 Cr. L. J. 108=1 Ind. Cas. 22. 

Offences against the public tranquillity. 

These offences as defined by the Code, come under the 
general heads of unlawful assembly, rioting, turbulent 
assembly, and affray, numerous variations arising, accord- 
ing to the mode, or the circumstances of aggravation, 
which accompany the special offence, 

98, Unlawful Assembly. — This is defined in s, UU 
I. P.C 

An assembly becomes unlawful by virtue of the 
unlawful purpose for which it is constituted, or by 
which it IS actuated, although no actual offence is 
committed by anyone id pursuance of such purpose. 
Sometimes an assembly may be perfectly lawful m its 
inception, bat may become suddenly unlawful without 
previous concert among its members, 6 C. W. N. 507, 
but illegal acts of one or two members not acquiesced in 
by the others, would not change the character of toe 
assembly, 9 W. R, (Cr.) 19. If it was originally brought 
together for an unlawful object, it is illegal fro™ 
the very first. If it was oiigmally an innocent as- 
sembly, as where a number of persons unite for lawful 
discussion, or to form a religious or caste procession, it 
will become illegal as soon as, fiom any cause, the pur- 
pose of the assembly changes into an unlawful purpose 
or by subsequent unlawful acts of its members, 1 
(Cr.) 19, 18 W.R. (Cr.) 2, Weir J. 66, 2 Bom. L. R. 1 129' 
and bomctimes even without previous concert among 
the members, 6 C W. N, 507; but illegal acts of a feW 
not acquiesced in by the otheis would not change the 
character of the assembly. Further, if a number ot 
persons meet together for a lawful purpose and in 
course of then discussions a sudden quarrel ensues, the 
members do not commit a not, 24 W.R. (Cr.) 2 . 
Sunilaily if two of the members of an unlawful assemh y 
suddenly fight with each other, it would not make 1 1® 
assembly as a whole responsible for a riot, 5 N. W.P- 
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C. R. 208, One who is mnocently mixed up with, or is a 
spectator of such an unlawful assembly, is not said to be a 
member of it, unless he has intentionally joined it or 
•continued in it after he became awaie of the facts w’hich 
rendei it unlawful (s. 142). On the other hand, no one 
w’ho intentionally joins or continues in an assembly which 
IS or has become illegal, is allowed to saj that he was 
merely a haiinless spectator If any person encouiages, 
•or promotes, or takes part in riots, whether bv words, 
signs or gestures or by weaiing the badge or sign of the 
rioters, he is himself a notei. Active participation in 
actual violence is not necessary, Ratanlal 99, The 
danger of such an assembly arises fiom the mutual 
encouragement given by its numbcis to those who form 
it, and the intimidation to those who are affected by the 
assembly Ji v. Graham, ISCox C. C, 420; 16 C. 206 ; 
1870 P. R. Cr. No. 1. A person who, having mnocently 
got into a crowd, is unable by the mere weight and 
pressure of numbetsto escape fiom it, could not be said to 
continue intentionally in it Such a case, however, would 
have to be made out by the peison who alleged it Weir 
I. 66. The knowledge possessed by each member of an 
assembly need nut be the same. It must necessaiily 
vary according to the information at his command or 
according to the evUnt to uhich he shaies in the 
coimnon object 22 C. 306. This would have material 
bearing upon hisconstiuctive liability under s. 140 6 C, 
W. N. 98; 8 C. L. J. 561=9 Cr. L.J.32. I( should 
baldly have requiied a decision of the High Couit to 
show that a poison does not join an unlawtul assembly, 
which he has gone out to oppose, meiely by getting 
physically mixed up in it 19 W. R. (Cr.) 66. 

The essence of the offence defined by s 141 is the 
■common object of the persons foiming the assembly, 
15 C.3S8n ; 9 W.R. (Cr.) 19 ; therefoic in u charge under 
that section, or foe noting, it is necessary to state dis- 
tinctly in the ch.arge what is alleged to have been the 
common object, ami this object must be proved and 
found by the jury or court. 24 M., 124; 8M.L.T, 
222=11 Cr. L.J. 533=7 Ind. Cas. 855. It is not open to 
All appellate court while disbelieving the common object 
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found by the first court to find a different common 
object regarding -which the accused was never called 
upon to plead. 27 C. 993^=5 C. W, N. 31 . It is essea* 
tial the charge should state the common object. 4 W. R. 
(Cf. Let,) 9 & lOj 26 C 630; 22 C. 276; 4 C. W. N. 
S99; 19D7 P. R. N>. 38; 13 C. W. N. 801=10 Cr. 
L. J. 471=3 fnd. Cas. 19; 11 C. 106 In a case 
in which the judge in his charge had referred to two 
possible common objects, one of which only had been 
alleged, and there was nothing in the verdict to show 
which of these views liad been accepted by the jury, it 
was held that there ranst be a new tml, as the prisoner 
might have been convicted of assembling with some 
object of which he bad not been accused, and which he 
had not au opportunity of meeting. 22 C., 276. 

The leading case on the subject is 33 C. 295=2 C, 
L. J, 5165=3 Cr, L, J, 153 where it was distinctly laii 
down that the common object of an unlawful assembly 
must be distinctly found and not merely left for conjec- 
ture or infeit*QCe from otherfactsfound in tbe judgment* 
See 3 C, W, N. 605. The cominon object must be 
of the five specified m s. 141, 1863 P. R. No. 34, 20 
R. (Cr.) 76, 22 W. R. (Cr.) 17, 1893 W. N. 169, and 
must have animated at least five of the accused. 
of five prisoners convicted, two were found not tobivve 
shared the common object, all of them had to be 
acquitted. S M. L. T. 285=11 Cr. L. J. 197=4 Ind. 
Cas. 1142;see6M,UT- I7=n Cr.L.J. 30=4 Jnd* Cas. 
700. The conwnon object should be stated in the charg®’- 
21 C. 827; 26 C. 630=3 C, W. N. 60S, but when it is 
obvious from the evidence on record a mere oioissiou to 
state may not necessarily vitiate the trial on charges 
under s 143 or s. 147- 9 C. W. N. 599=2 Cr. L*/* 
275 ; 1907 P. W. R. (Cf.) 38; 12 C. W, N. 944=8 Cr. 
L. J. 129 ; 36 C. 158, 9 Cr. L, J. 531. 8 Cr. L. J. 41=18 
1C L. R, 81, 12 C. W. N. STO=7 Cr. L. X 374. Bat » 
is otherwise with a charge under s. 149 where 
common object is the essence of the case and must bs 
specified lu clear and unambiguous laugoaga in the char^ 
to which the accused is required to plead, 39 C* 781— 
13 Cf. L. J. 218=14 Ind.Cus. 314. 
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When a peiaon is charged with an offence construc- 
tively under s. 149, and it is found there was no unlawful 
assembly, a conviction conldnotbe sustained as regards 
the offence so charged by implication, because the charge 
when coupled with s 149 is infoiination to the accused, 
they did not themselves physically commit the offence ; 
hence when the offence * 

fails, all the offences ch: 
coupled with s. 149 will 

13 Cr. L. J. 502=15 Ind. Cas. 646 ; 1896 A. W. N. 
190. Where the common object alleged by the prose- 
cution IS found against, a conviction ought not to 
be based upon a hypothetical state ot facts nevei sug- 
gested to the accused as the case they had to meet, 
11 C. L. J. 270=11 Cr. L. J. 245=5 Ind. Cas. 771 ; 36 
C. 865. But whev© the charge alleged the common 
object to be to get possession of two plots of land and 
evidence substantiated the alleged common object only 
as to one plot, it was held the conviction was not bad 

14 C. W. N. 422. It would also seem, a charge is not 
bad if It alleges alternative common ubjecls provided 
theie IS a deiiuite iinding as to one oi othei of the alter- 
natives or even both. 35 C. 718=8 Cr. L. J. 203. 
When an appi-llate couit finds one of several common 
objects charged in the altemative, it must be clearly 
supported by evidence. 12 C. W. N. 944=8 C. L. J. 69 
=8 Cr. L. J. 129. 

The objects of an assembly, alleired to be unlawful, 
would be est.ibhshed by its acts, by the placards and 
advertisements convening it, and by the language and 
conduct of Its individual luerabeis. and still more of its 
leaders and instigatois. See per ’Uderson, li , in Vincent 
9 C.&P. 91=3 St.Tr.fN.S.) 1037 ; Ind Ev Act, s 10. 
Coinvion object denotes the means whereby the purpose 
of the assembly is to be effected Field v. The Itectiier 
ofJJetroinjUtan Police, L. R. [1907], 2 K. B. 853. 

To mike .a valid older that an assemblv should 
dispeise, tliere must be sufficient indication of a likeli- 
hood of a breach of the peace by Us continuance A 
mere opinion of a Magistrate may not be sutheient 
1887 P. R. (Cr.^ No. 22 
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99. The five classes of common object. Chusi 
F imt. — The mere assemblage of large masses of persons 
for the purpose of hearing political addresses, or even 
of demonstrating by their numbers the weight of public 
opinion which is arrayed on either side of any guestion 
of the day, is not iJlegal, as an attempt to overawe the 
Government or its ofhcers To bring it within this 
clause It would be necessary to show, that the object of 
the meeting was not a bona fide desire to exhibit and 
to influence public opinion, but a menace of the physical 
force which the promoters of the meeting could bring 
to bear m support of their views. It was on this ground 
that the Government put a stop to the series of monster 
meetings which O'Connell had organized in Ireland, in 
in support of the Repeal of the Union. On hii 
trial next year, Fcnn^faiher, C. J., in charging the jnty 
poinfeti out that it was not necessary to show that 
any bieach of the p.^aco had taken place, or was intended 
to take place at such meetings It was sufficient if ^ the 
person's who Iiad collected that mass and uiollituds 
together, did so foi the purpose of making a deinonstre’ 
tion of immense physical force nnd power, guided and 
actuated by the mil and command of the person who 
had caused that meeting to assemble and if 
object was to overawe the Iicgislature, who arc likely to 
has'e to coniidov certain political subjects in which he 
was interested, and for the purpose of deterring the 
LegisUtuie and the Government of the country from a 
free, cool, and deliboiate judgment on the subject. 
Ann. Reg. of 1844, 333=5 St. Tri, N. S., p. 608. And so 
it would be if crowds weie to assemble to hoot a Govern- 
ment official, who bad made hhoself obnoxious in the 
discharge of his public duties, or who was supposed to 
favour &ome measure tvhich wasopposed to the popui^ir 
wish 

Clause Sevond — The circumstances under which 
the ex<'cution of legal process may lawfully be reiistfiO' 
have already been considered {ante. Chap. Ill, § PP' 
no means follows that persons other 
than thf* party aggrieved may join him in such resistance, 
and still {' 6s that they may get up an opposition on their 
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own account. The view of the English authorities 
appears to be, that when the illegal act oC a public official 
creates a breach of the peace, the bystanders may inter- 
pose to prevent the peace being broken, and that if they 
use excessive violence, the provocation will be an 
extenuation of their offence (ante Chap III, § 80, pp. 
"234 — 23G). I know of no case in which it has been held 
lawful to collect a number of persons to resist the 
■execution of legal piocess Hawkins says that “an 
assembly of a man's friends in his own house, for the 
defence of the possession thereof, against those who 
threaten to make an unlawful entry thoicinto, or for the 
defence of his person against those who threaten to 
beat him therein, is indulged by law, for a man’s house 
is looked on as his castle.” Heie he is evidently' refer- 
ting to threats of puu- violence, and in the same section 
he states that no assembly of a mao's friends in public, to 


authoiities. 1 H.iwk . P C 510 The case of E. v 
Allen {ante § 80, p. 235> seems also to negative the legality 
•of any premeditated resistance to legal piocess, tlmugh m 
itself irregular But if the object of tlie assembly is a 
legal one, then it can never be within this clause 29 C. 
244, In 7 N, W. P. H. C. R. 209 an assembly lesist- 
ing an unwarranted house-search by ofliceis was held 
to bo not an unlawful assembly SeeaUo Weir I. 64; 31 
C. 424 ; 25 M. 729; 24 C.324; 1 Bur. 152; 24 C. 320=1 
C. W. N. 154, 6 C. L, J. 753=6 Cr. L. J. 439. 

Clause Third . — The object under this clause must 
be to cominit mischief, criminal tiespass, or some other 
offence Wheie a criminal intention is a necessary ingre- 
dient in the offence, as it is in those specifically mentioned, 
the clause will not be satisfied, if it can be shown that 
the defendant had a right, or honestly behoved that he 
had a right, to do the act complained of In this respect 
it differs from cl. (4) A and B were joint owners of a piece 
of land. A elected an edifice on it without the consent 
of B, who obtained a decree of the Civil Court directing 
its removal, ami removed it accordingly. Subsctjuently 
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the servants of B found the servants of A putting up the 
erection again ; they protested against its erection, palled 
down the part already put up, and thrust aside the- 
servants of A They were convicted of rioting. This 
conviction was set aside by the High Court, It was clear 
that the defendants were not committing mischief, eo as 
to bring the case under cL (3) since they were doing oa 
behalf of their master what he was legally authorized to- 
do ; nor cummal trespass, as they were on their master’s 
land Noi did the case come under cl. (4) as they were 
doing what they were entitled to do in defence of their 
possession of the common property. There was no vio- 
lence or breach of the peace, and the police were standing 
by and looking on while the acts complained of took 
place. 3 C., 573, at 584— 587. In Weir 1 . 53 , an assem- 
bly for the purpose of gambliog was held not to be within 
the section. Persons by simply passing close to the viliage 
of their enemies do not bring themselves within s 143 as 
the intention to insult— anoffence under s. 604 — cannotbe 
inferred from this fact alone. 1912 P, W.R.fCr.) 7=1912 
P. L. R. 67« 13 Cr, L, X476=:15 Ind. Cas. 3l6. See 1888 
A. W. N. 254. But where the accused finding their fieW3 
flooded, gathered in numbers and cut a diamage channel 
through a railway, it was held their ultimate motive to 
drain their fields would not make cheir act none the 
less a mischief to the railway lino and their convictioa 
under s. 143 was proper. 16 C. W. N. 263=13 Cr, L-. J. 
138=13 Ind. Cas. 826. 

Cla^ise Fourth — Under this clause it is immaterial 
whether the possession or enjoyment sought to be re* 
covered was claimed under colour of title, or without it, 
and whether the right which is asserted is a valid or in- 
valid one The only distinction the clause in.-ikes is one 
between an admitted claim and an ascertained right on 
the oue hand and a disputed claim on the other. 11 Bom. 
L. R. 849=10 Cr, L. J. 427=3 Ind. Cas. 958. The 
question as to who was in actual occupation is of 
amount importance but not ameie right to possession or 
even constructive possession. 35 C. 103=7 Cr. U 5- 
123 ; 14 M. 126 at 130—132; 10 Cr, L. J. 116=5 M- L. 
T. 85=2 Ind. Cas. 6I3&3S C. 365=12 C. W.N.384- 
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7 Cr. L. J. 256. The object of the clause is to prevent 
breaches of the peace, by compelling every one who 
desires to enforce a disputed nghfc, to do so under the 
authority of the law 21 C. 392. When a not is preme- 
ditated by both sides, no questions of honci fide claim of 
right or of private defence could possibly arise. 20 A. 
459; 35 C. 368=12 C. W. N. 384=7 Cr. L. J. 256, 
35 C. 384=12 C. W. N. 579=7 Cr. L. J. 374, 35 C. 
443= 8 Cr. L, J. 54 ; 11 C. W. N. 176=5 Cr. L. J. 19. 

Where both parties are armed and prepared for a fight, 
it IS immaterial who strikes the first blow. 1 C. L.R. 521. 
Though a magistrate’s order to the police to take charge 
of paddy, pending proceedings under 8 145. Cr P C.,may 
not be legal, yet resistance accompanied by armed violence 
to the police m executing the order would bring the 
resisters withm s 147 9 C. W. N. 125. The principle 
18 the same as that under which the magistrate is 
authorized in cases wheie a breach of the peace is appre- 
hended, to maintain the party m possession until suit 
brought, or to restoie to possession one who has been 
dispossessed by criminal loice Ci P. C . ss. 145, 522 ; 
6 M. 245, 1903 P, L. R. 47, 16 C. 206, 26C. 574 ; 23 W. 
R. (Cr.) 25. It isin accoidauce With the old stab. 5 Rich. 
II., c 7 “ .^nd also the King defendeth. that none froiU' 
hencefoi th make any entry into any lands and tenements, 
but m case where entry is given by law , and m such case 
not witli stronghand, nor ivilJi multitude of people, but 
only m peaceable and easy manner” This corresponds 
with the Code, which only cieates an offence where the 
persons who are attempting to enforce a real or supposed 
rrght, do so by criminal force, or show of criminal force ; 
that IS (s 350) intending to cause injury, fear, or annoy- 
ance to those who might wish to resist them And so 
Hawkins says, ” It is to be observed that wherever a man, 
either by his behaviour or speech at the time of his 
entry, gives those who aie in possession of the tenements 
which he claims, just cause to fear that he will do them 
some bodily hurt, if they will not give way to him, his 
entry is esteemed forcible, whether he cause such a terror 
by carrying with him such an imusaal number of sera'ants, 
or by arming himself in such a manner as plainly indi- 
cates a design to back his pretensions by force, or by 
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actually threatening to kill, maim or beat those who shall 
continue in possession, or by giving out such speeches as 
plainly imply a purpose of using force against those who 
shall use any xesistance.” 1 Hawk P. C. 501 ; Milner 
Maclean, 2 C. & P., 17. And, “ if an entry be made 
peaceably, and if before actual and complete possession 
has been obtained, violence be used towards the person 
who IS in possession, that is criminal within the statute 
of Uichard II. ’’ Per Fry, J-, Edtcick v. Hawles, 18 Ch. 
D., 199. Where there is a dispute as to the right to 
possession, neither party being in undisturbed posses- 
sion, whichever party forcibly attempts to secure the 
right which he claims is punishable under this section. 
9 C, 639=13 C. L. R. 89. 29 C. 417. 

This provision is one of those rare instances in which 
an act, which, m the view of the civil law, is legal, and 
gives no right of action to the person affected by it, w 
punishable ciiminally on account of its injurious conss- 
quences to the public peace. Where a tenant holds over 
after his tenancy has come to an end, the landlord ipjy 
enter upon tne land or house, and dispossess him- he 
does so in a tumultuous and forcible manner, the land* 
lord 13 liable to be indicted ; but the tenant cannot bring 
any action against him foi trespass. Taunton v. Costar, 
7 T. R., 431. Whether the tenant can sue for personal 
violence used m the neccssaty process of turning him 
out IS a question which app -ara still to be undecide • 
See Newton v Hailand, 1 M. & G., 644; and per 
B., Harvey v B) idge%, 14 M. & W., p. 442. And so i 
the like number (m India five or more persons) m a 
violent and tumultuous manner join together in remo'^ 
lug a nuisance, which may lawfully be done in a ponce 
ful manner, they are as picperly rioters as if 
intended to be done by them were never so unla^ | 
for the law will not suffer persons to seek redress o 
their private gnevances by such dangerous disturbance 
of the public peace ” 1 Hawk., P. C. 510. And 

violent resistance to processions, whether legal or other- 
wise, on the plea that the procession was a nuisance, 
is illegal under 8. 141, cl. 4. 5 M.H.C.R., App. vi ; 7 M. 
H. C. R. App. XXXV ; 14 M. 126 ; 26 M., 249 ; 9 Cr. L.J 
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321. Such an indictment cannot, however, be supported 
by evidence of a mere trespass, or of an entry which hadi 
no other force than sach as is implied by the law m 
every trespass There most be proof of such force, or, at 
least, of such abow of loice, as is calculated to prevent 
any resistance. 1 Hawk C.500 prrLord Tenteudeu, 
C.J It y.Smijth, SC &P..20I.atp 204i=l M. & Rob. 
155. Furtbei, il the legal owner of pioperty, entitled to 
immediate prssession, can obtain complete and pe.'»ceful 
possession, where tnere is no one present to resist, and 
no breach of the peace can possibly take place, he may 
do so, and any attempt forcibly to turn him out of 
possession will be illegal A house was mortgaged to 
Loici in fee He left the mortgagor m possession, and the 
latter let the premises to Telford Loic$ went to the 
htfuse earJy ;n tho moimag noth a carpenter and 
another man, there being no one insido, took the 
lock off tlie door aod entered into actual possession. 
Subsequently Tel/oid and another got m at a side window 
and ejected Lows It was held by the House of Lords 
that Lotci had done nothing which was illegal, that he 
had acquiied a legal possession of tho house, and that 
the foiciblo entry by Telford was an indictable offence 
Lows V Telford, 1 App. Ca., 414=45 L. J. Exeb. 
613 (see per Lord Sclborne, at p. 426.) It must be 
remembered that under the fclnglteU statute a forcible 
entry may be committed by a single peison as well as bv 
twenty. (1 Hawk , P. C 502 ) Where, however, the 
property is land, of which it is impossible to obtain 
complete and e.sclustvc physical posse!s^lon by mere occu- 
pation of part, it would be unsa'o, and probablj illegal to 
.attempt such a proceeding 6 M., 245. 


It has been frequently held that the mere assemblage 
of numbets, with a view to lopel illegal aggre-^sion upon 
propel ly which is in the peaceful possession of another, 
IS not an unlawful assembly, and that actual resistance, 
within the limits allowed by law, is not riotinf^ 3 W 
R. (Cr.) 41^ 7 _W. R. (€^>^12 ; 2 B. L. R. (A. Cr.) 
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'5 C, W. N. 368 ; 1870 P. R. No. 13 ; 1877 P. R. No. 5; 
1889 P. R. No. 4. See. too, 4 M. H. C. R, Appx. Ixv. 
which, however, may be doubted. In 8 M. H. C. R. 
App. XI, obstruction to illegal distraint by a landholder 
was held not to constitute the obstructors an nnlawlnl 
assembly. See 2S M. 624; 33 C. 295 at 30S. 

A Rood deal of discredit, however, was thrown upon this view 
by tho CatGutta Htfih Coorb, »n 16 C. 203 at 213—221, where the 
following facts aupeared. A watercourse issued from a river, and 
alter pagsinS on for nbont two miles, irrigated the lands of 
pore The point of junction of the river and the watercourse, and 
the li'nda between this point and T’azilpore, belonged to a person 
who was known as the Mohashoy. Pazilpore belonged tu th® 
Th.vkurb The Thaknrs asseried that they had aright to erect a 
bund at the pomt of lunction, so ss to secure the irrig^tioa of 
Favilpore Thia right was denied bv the Mohasboy; but it was 
found, as a fact, by the courts below th.%t it had been the praotiM 
bo erect such an erabankment. On the occasion in dispatJ, the 
Thakurs went to the spot, either to renew a bund which htd 
entirely washed away, or to renew abund which had been pirtialy 
washed away. They uent peacefully, at 10 a.m.. In such nutnoets 
as were necessary for the purpose, and without arras or any ahoiv 
offeree. While they were working, about twelve hundred <j'tt 
Mobashoy's people, many of them armsd with f and heidw 
by the petitioners, assembled together, ond precaeded to 
The,i twenty five or thirty men detached themselves, and 
the Thakurs’ parly, the most of whom had already fled, wouo<l®» 
five, and left three senseless on the ground. The petitioners wer 
acquitted on the ohargeg of wounding, which, with 
provisions of s 149, was a matter for some congr.itulation. T 
were convicted of riotmg under s. 147, which raUsd the ques 
whethei, before the use of actual violence, they were msmbjrs o 
oil unlawful assembly. The High Court affirmsd ths senteao-, 
and there can be no doubt was perfectly right Bven i* 
Thakurs were trespassers, which they probably were not, the ca 
was specially one which the outhorities should have been caUea 
to settle, and the amount of violence, prepared for and used, w . 
under any circumstances, indefensible. ]Tho case w’as . 
in 26 C., 574, which, upon its facts, was equally clear. See a 
28 C. 411 : 20 A. 459 , 24 A. 143.] 

The Court, however, proceeded substanti-'iHy 
-down tiie general rule, that no foice could be used 
trespassers, unless their trespass amounted to a 
They seemed to think that this was undoubtedly tb 
law of England It has already been pointed out («” ^ 
Chap III, § 7(5. at p 222) that the law of England does 
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not permit the owner of property to attack a trespasser ; 
but it does permit him gently to press the trespasser 
away, and, if resisted, to continue the pressure while 
protecting his own person against anv violence that may 
be offered This principle appears to have bsen followed 
in India m the cases cited above Some of them were 
distinguished by the High Court, on the ground that the 
acts resisted were crimes, and came within s 101, but 
it did not appeal to have been so in 3 W. R. (Cr.) 41, 
and the Court accordingly overruled the same. It 
-seems strange to assert that if half-a-dozen men came and 
sat down m your house, or took possession of your garden, 
they could not be intoifered with, except by applying 
to a magistrate who might be twenty miles off In 
support of tins view, ihe Court said (p 219) “ The 
aeaUow velera lo ‘ or This 

seem to make a division into (Ist) rights m actual enjoy- 
ment 11 hen intcrfeied with , (2nd) rights claimed, though 
not in actual enjoyment when interfeicd with And 
this would again indicate tliat the section, in some cases 
at any rate, makes unlawful an assembly which by force, 
etc , defends the right by restoring the status quo ante, 
and with it the actual enjoyment.” It seems, with great 
deference, that the words arc meant to show that, in 
cases to which the section applies, tumultuous foice is 
illegal, whether the peison his oi has not the light 
which he claims Does the section apply only to cases 
in which a cl.umant, being out of possc'^sion, seeks to 
oust t)ic person in possession by force, or does it also 
extend to cases in which a person in peaceful possession 
uses the necessary foice to prevent being dispossessed ? 
Take one of the illustrations given by the Court If ray 
neighbour refuses to allow nio to draw water at his well, 
I cannot use nurabcis and force to assert my right, 
though it may he a perfectly good one. But if 1 ftnd 
half-a-dozen men standing round my own weW, am I to 
do without w.iter till I can get a magistrate to help me‘> 
It is clear that a previous peaceful possession is not dis- 
placed by a racie act of illegal violence " If there are 
two poisons in a field, each asserting that the field is Ins. 
and each doing some act m the assertion of the right of 
possession , and if the question is, which of the two is 
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in actual possession, I answer, the peison who has the 
title IS in actual possession, and the other person is a 
trespasser ” Per Maule.J., in J'ontfsv. C/tapwiaii, 2 Exch., 
p. 821, cited and approved by Lord Selborne in. Lows 
V. Telford, 1 App. Ca., 414 at p. 426, On the other hand, 
where a right is exercised over the land of another, sach 
as a right of way, a right of common, a right of water, 
no one is in possession of it, except during the actual 
moment when he is peacefully exercising his light. 
IHawkjP C. 602. Any attempt to vindicate such a right 
by force must necessarily be an attempt to enforce a 
right, or supposed right, within the meaning of s. Ul, 
cl. (4) and not an act done to maintain nn existing and 
peaceful possession, within the meaning of the cases 
previously cited. The ruling in 14 B., 441, is, perhaps, the 
extieme limit to which the courts m this country have 
proceeded. Heie the first accused received information 
one evening that the complainants intended to go on his 
land on the following day and uproot the seed sown 
on it About 3 a.m. next morning he was informed the 
complainants had entered upon the land and were plough- 
ing up the crop. Thereupon he at once proceeded to the 
spot with his friends and remonstrated with the tres- 
passers, and a fight ensued, both sides receiving injmaes, 
and the leader of the complainants’ paity was killed- 
In spite of the facts that when they received the infor- 
mation the accused were not actually on the land but were 
m the village some distance away and that they 
seek the aid of the police, the accused were acquitted. 
There is a cardinal distinction between enfoicing urigut 
and maintaining a right, one is in possession, of. 3o L. 
865=13 C. W, N. 801=10 Cr. L. J. 471=3 Ind. Ca». 
19 ; 25 M., 624 ; 24 C. 686 ; 19 W. R. (Cr.) 66 ; 23 W. 
R.(Cr.) 25; 16 K. L. R. 46=3 Cr.L.J. 443; 15 
C.L.J. 80=13 Cr. L.J. 188=13 Ind. Cas. 1004. lA 3 W. 
L. R. 177=7 Cr. L. J. 49, the complainant harvested the 
crop on accused’s land and had it stacked on the 
thrashing-floor. The accused collected CO men un 
removed the crops to his own house. This was held not o 
constitute the rnembeis an unlawful assembly as the ^ 
to deprive the thief of the crops would not constitute t ® 
offence of criminal trespass. See also 36 C. 296=:13 t-* 
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W. N. 677 = 1 Ind. Cas. 973=9 Cr. L. J. 443 v, hich was 
distinguished m 36 C. 82=13 C. W. N. 827=10 
Cr. L. J. 245. Abatement of a nuisance by pulling 
down a structure put up contrary to the decree of a 
Civil Court was held not to constitute an offence under 
s. 143 2 C. L. R. 62. Once an attack is made on persons 
in the lawful exercise of their right of property, they are 
entitled to defend themselves and maintain their posses- 
sion by using appropriate force ; people thus exercising 
their lawful rights cannot be held to be members of an 
unlawful assembly, not can their assembly become unlaw- 
ful by reason of their repelling the attack made on them by 
peisons who had no right to obstruct them, nor by reason 
of their having exceeded the right of private defence. 
Any peison who acts in excess of the right of private 
defence will be liable for his own acts but cannot make 
his associates hable unless these latter constitute them- 
selves an unlawful assembly by encouraging the former 
to act in excess of their rights 13 Cr. L. J. 481=15 ind 
Cas 481 : 14 Cr. L. J. 295=19 Ind. Cas. 951 , 14 Cr. 
L. J. 380=20 Ind. Cas. 140. 

Clause Fifth . — An assembly will also be unlawful, 
where its object is, by criminal force or show of force, 
to compel a person to do what he was not legally bound 
to do, or to omit to do wh.it he was legally entitled to do. 
This clause differs from cl (4) m the omission of any 
reference to a supposed right. A gatheung of rj’ots to 
prevent a distress loi land revenue or rent, or to prevent 
a purchaser at an auction sale fioin taking possession of 
the property sold to him, would come within the section, if 
the proceedings taken were legal. See 4 M.H C R Appx 
Ixv. ; 13 M. 148 ; 5 P. L. R. 47=1 Cr L. J. 94. But the 
mere use of ciiminal force or show of criminal force by 
an assembly witli a view to take p>is-.es3ioQ of an^’ pro- 
perty would not bring the case under clause (5) unless 
some cnminal intent is proved against the person so 
using foi ce or show ol foice 12 C, W. N. 96=6 Cr. L. J 
393. Assemblages to resist religious or caste proce-,sione 
would be illegal under this clause, if the pioeession was 
itself one winch the persons forming it had a n-dit to 
carry out Even if its legality was doubtful, resistance 
21 
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might still be unlawful under sL (4). So would all violence 
be if used to compel workmen to join in a strike, or to 
refrain from continuing in their employment. Where a 
number of people united in making disturbances at Coveot 
Garden Theatre,. and prevented the performances going 
on, in order to show their disapprobation of a change la 
the prices of admission, Sir 3. Mansfield, CJ., said: 
“If people endeavour to effect an object by tumult and 
disorder, they are guilty of a riot. It is not necessary, 
to constitute this crime, that personal violence should 
have been committed, or that a house should have been 
pulled down.*’ Clifford v. Brandon, 2 Campb., 358. 

100. Rioting. — As already observed, the mere fact of 
joining an unlawful assembly is itself an offence, and is 
punishable under s. 143. Where there has been no 
breach of the peace and the members of the assembly 
are m the right as to their claims, these circumstaocw 
may be urged m mitigation of sentence. 11 C.W-N.lio- 
5 Cr. L. J. 19. If any force or violence is used by an 
unlawful assembly, or by any member thereof, ia pw®®* 
cution of the common object of such assembly, evarf 
member of such assembly is guilty of the offence of 
ing by s. 146. and is punishable under s. 147 ; or ^ 
offender was armed with a deadly weapon, under s. 1 • 
[As to the term “ deadly weapon,” see 15 A. 19- 
person so armed only can be convicted under s. 11 > 
22. C. 276 ; 1899 A.W.N. 77.] Further, by 6. 
specific offence was committed by any member 01 ^ 

unlawful assembly, every person who, at the time 
committing it, was a member of the same assembly, i 
guilty of that offence, provided it was committed, 
an off<'nce which the roembers knew was likely to ^ 
committed, in prosecution of the common object c 
that assembly. 9 A. 645, This subject has already 
discussed with reference to s. 34, and the kindred 
(see Ch IV., § 82.) Section 149 takes the act o( 
member ol the unlawful assembly who does not 
an offence with his own hand out of the provision® * ^ 
abetment and makes him responsible as the prioc|P^ 
solely on the ground he is a member of the asseio 
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6 A. 121 at 123. The expression common object in this 
section referring, as it does, to one of the five objects 
specified in s. 141 , has not the same significance as the 
expression common intention in s 34 Whether the 
unlawful act was committed in prosecution of the com- 
mon object, so as to bring the case within ss 146 or 149 , 
is a question of fact on all the circumstances of the case. 
Weir 1. 68 ; 7 W. R. (Cr.) 58 ; 24 W. R. (Cr ) 5 ; 4 W. 
R. (Cr.)26;3C L. R. 49 ; 13 W. R. (Cr.) 33 ; 21 C. 
392 ; 22 C. 306 ; 9 A 645 ; 27 C. 566, It is the use of 
force or violence that coDvcrts an unlawful assembly 
into a not. The word force is used in s 146 in the 
sense defined m s. 349 Violence is force used to any 
obj'ect other than a human being, e.g , smashing windows 
or throwing stones. 1889 P. R. No. 4j 13 Cr. L. J. 
821 = 17 Ind. Cas. 565. Force ox violence, however 
slight Or inconsiderable, is sufficient to complete noting. 
26 W. R, (Cr.) 6 j 1868 P. R. No. 34 } 1864 W. R. (Cr.) 
12. But where the members of an assembly when 
attacked by an opposite paitv took to flight, they cannot 
be convicted of noting 1904 A. L. J. 602=1 Cr. L. J, 
1057, Again where the common object of the assembly 
is not illegal, employment of lorce by any member would 
not constitute noting I C. W. N. 233 ; 4 C. W. N. 345. 
Wbeie several Hindus forcibly took possession of an ox 
and two cows from a ATuhammedan with a view to 
prevent their slaughter, it was held their act amounted 
not to dacoity because thexe was no dishonest intention 
bat only to noting. 15 A. 22. But see 15 A. 299. 

Though in a ca^ie of noting under s 147 the common 
object may be left to obvious inference, if a person is 
sought to be made liable foi the act of another under 
8. 149 the common object cannot be left to be inferred 
but must be expressly set forth intbecharge IIC. 106; 
34 C. 325; 1907P.W.R.Cr, 106=6 Cr. L.J.446. Where 
the object of the assembly was to drive off some herds- 
men, and after this object had been accomplished, the 
defendant got into a merely personal altercation with 
one of the opposite party, and wounded him with a 
spear, it s\as held that the other members of the party 
were not liable in respect of this act under s 149 24 W. 
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assembly into a not causes hurt or grievous hurt the 
accused may be given a separate sentence under ss. 323 
or 325 in addition to the sentence under s 147. 2 A. 
139; 7 A. 29; 16 C. 725; 7 A. 414 (F.B.), 9 A. 645; 
1895 P. R. No. 8; 1901 P. R. No. 4 (F.E.) Contra 
12 Cr. L. J. 236=10 Ird. Cas. 278 ; 14 Cr. L. J. 
66=18 Ind. Cas. 402; 8C. L. R. 390. But separate 
sentences cannot be given for offences under ss 358 and 
147, because the use of the force with no further conse- 
quences would complete both offences 3 C. W. N. 
174;4C. W. N. 245. Similarly when trespass is the 
common object of the rioters. 8 C. W. N 305=1 Cr. L. 
J. 139. In 3 C. W. N. 761, it was held following 16 C. 
442 (F. B.) separate sentences should not be passed 
for noting and theft when it was not shown that any of 
the rioters individually committed theft See 1907 P. 
W. R. No. 38; 1894 P. R. No. 31 ; 8 C. W. N. 483=1 
Cr. L. J. 365 ; 1 Cr. L. J. 199. In 17 B. 26D and 6 C. 
718 it was held that on a conviction under s. 147 and 
SB 323 and 149, two sentences may be passed provided 
the total does not exceed the maximum prescribed for 
either See also 8 C. W. N. 344. But see contra 16 
C. 442 ; 7 A. 757. A conviction under s 147 cannot be 
altered to one under s 32.8 as it cannot be said that the 
latter offence is minor to and therefoie included in s. 147, 
12 Cr. L. J. 82=9 Ind. Cas. 455. Again under no 
reasonable constiuclion of ss 286 — 238, Ci P C. can 
causing grievous huifc (s 325) be regarded as minor to or 
included m a chaige under s 325 read with s 149, 
34 C. 698=11 C. W. N. 666=5 Cr. L. J. 427. 
Where death is caused by some meuibei ol an assembly 
and It IS not proved by whom, and the assembly could 
not be tound an unlawJul assembly none of the accused 
could be convicted of any offence 1885 A. W. N. 96. 

101 Turbulent Assembly. — An assembly of five or 
more persons lihely to cause a disturhince of the public 
peace is of itself illegal undei English law, but is only 
punishable cnniinaUy under the Code after such assem- 
bly has been lawfully commanded to disperse (s 151). 
Such a disobedience to summons where the assembly is 
unlawful IS punishable additionally by s. 145. 
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See Ch. IX. of the Code of Cr. Procedure for provi- 
sions as to dispersal of unlawful assemblies. See also 
ante Ch. Ill , § 38, pp. 96-100. 

The Penal Code contains no definition of an assembly 
likely to cause a disturbance of the public peace. In 
Vincent,^ C. & P. 91. Alderson, B., stated the law as 
follows : 

“ Any meeting assembled undec such circumstances as, accord- 
ing to the opinion oi r.ational and firm men, are likely to piodaca 
danger to the tranquillity and peace ol the nelghboarhood, is an 
unlawful assembly ; and in viewing this question, the jury shoal 
take into their consider.^tion the way in which the meetings were 
held, the hour at which they met. and the language used by s 
persons assembled, and by those who addressed them ; and t ea 
consider whether firm and rational men. having their finjuss 
and property there, would have reaeonaole ground to fear a brcac 
of the peace, as the alarm roust not be merely such as wod 
frighten any foolish or timid person, but most be such as wou 
alarm persons of reasonable firmness.” 

An asseoibly is not unlawful as likely to ^ 
disturbance of the public peace, unless the disturbance is 
likely to follow fiom its own acts. This was so held i 
the case of the Salvation Army. They assembled witn 
others for a strictly lawful purpose, ytr., the promo 'O 
of lelrgious feelings according to their own special P^ 
cedure, and with no intention of c.arrying it out in a 
unlawful manner, but with the knowledge that - 
assembly would be opposed, and with good 
suppose that a breach of the peace would be corniui - 
by those who opposed it. It was held that this di 
constitute their meeting an unlawful assembly, tit 
T Gillbanks, 9 Q. B. D. 308 : see 6. M. 203. The same 
rule would govern cases of processions, and mee o’ 
public or private, which, though in themselves a*' 
might bo at the time obnoxious to popular feeling- 
7 B. 42 it was found the object of three persons 
draw a crowd and their action was calculated to an 
draw a crowd of fifty or sixty likely to be 
the refusal of the assembly to disperse when la" • 
commanded, the members were held liable under s. • 
I. P. C See also 1887 P. R. No. 22. But whefL an 
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assembly met £or an innocent purpose and the meeting 
suddenly quarrelled with an intruder, it would not there- 
by make itself an unlawful assembly. 24 W. R. (Cr.) 26 ; 
5 N.-W. P. H. C. R. 208. 

102. Affray. — The e^ence of an affray (s. 159) con- 
sists m the publicity of the place, and the disturbance of 
the public peace. '* It is said that the word ‘ affray ’ is 
derived from the Piench word effraier, to territy, and 
that, in a legal sense, it is taken for a public offence to 
the terror of the people. Piom this definition it seems 
clearly to follow, that there may be an assault which will 
not amount to an affray ; as where it happens in a private 
place, out of the hearing or seeing of any except the 
parties concerned, in which case it cannot be said to be 
to the terror of the people ” 1 Hawk , P C 487. Or if 
the disturbance ot the public peace is by mere exchange 
of abusive words, not amounting to fighting, Weir I. 71, 
There is a distinction between doing an act m public, 
that 18 , m a place where it can be seen by the public, 
and doing it in a public place, that is. m a place to which 
the public have lawful access by right, permission, usage, 
or otherwise In the latter case, an affray is an infringe- 
ment on the lawful right of access enjoyed by the public. 
It IS not so in the fonnei case Hence it was held that 
no offence was committed under s 159 by a fighting 
which took place on a chabntra, which was private 
property adjoining a public load, although the public 
could see what was taking place 17 A. 166; [see also 
Part I , note to s. 294.] A. tailway station and platfoim 
at a tune when only a goods tiain was due was held to be 
not a public place, 1883 A. W. N. 197, though the goods 
yard would be a public place 26 B. 609=4 Bom. L. R. 
290. If, on the other hand, a fight takes place on piivate 
property u'^ed foi C'lainple as a show-giouud open to the 
public. It IS within the section Wellard, 14 Q. B. D. 
63, at 66, 67. 

To constitute an affiay, it is not necessary to prove 
aparticiilai individual beat another particular individual. 
Evidence of general fight is sutUcient, if the accused be 
present at it 21 C. 392, Weir 1. 71. If the evidence be 
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specific that A assaulted B .causing hurt to him, it is 
improper to try both of them for the minor offence of 
affray. 4 L. B. R. 237=7 Cr. L. J. 498. Though the 
fight involves necessarily two sets of men with divergent 
objects, they may all be tried together as they are all 
equally disturbers of the public peace. Thu?, wheie a 
quarrel arose at a temple gate between four persons 
stationed there to collect fees and three others who at- 
tempted to enter • 
committed was * 
requisite numeric 

under s. 159 and all the seven might be tried together 
though if each party had been more than five in number, 
they are entitled to be tried separately when charged for 
rioting Weir I. 68. 

103. Promoting Class Enmity,— An offence sinjil^r 
in Its nature to that of sedition, but differing in it* 
objects, has for the first time been created by s. 153A, 
which makes it punishable by woids, spoken or writteji 
or by signs or visible repiesentations, to promote feelings 
of enmity or hatred between different classes of “is 
Majesty’s subjects. The pointing out without malicious 
intention and with an honest view to their remova 
matters W'hich are producing or are likely to produce 
such feelings is not an offence. To bring a case withm 
the section, there need not be a finding that the con- 
scious intention of the accused was to promote the feclmp 
between classes condemned by the section. 10 Bom. ■ 
R. 848=8 Cr. L.J. 281 ; 1907 P.R. No. 10=1907 P. W. 
R. Cr. 27=5 Cr, L.J. 439. The truth of the statements 
is no defence and the liability seems to be a statutory 
liability independent of mens rea unless the facts arc 
covered by the explanation. This section is no more 
auxiliary to s. 163 than s. 124A is to b. 124. 

By 8. 108 of the Criminal Procedure Code special 
means are provided for preventing the disseminatmo u 
matters which are punishable under ss. 124A or 15oA. 
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GUAPTRE VI. 

CONTEMPT OF THE LAWFUL AUTHORITY 
OF PUBLIC SERVANTS. 

Chapter X of the Penal Code contains various sections 
which are grouped under the general head of Contempts 
of the Lawful Authoiity of Public Seivants Few of 
these require any detailed examination, beyond the 
short notes which aie appended to the sections in Part I. 
Sections Inland 182 aie examined m Chapter VIL In 
this chapter some icmarks will be ohered upon s 174 
dealing with non-attendance in obedience to processes 
of Couit or to ordeis of public seivaius and on s. 188 
relating to Disobedience to an order ot a Public Servant 
[As to who are public seivants, see 18 C. 518; 29 C. 
236, and notes to s 21, 1 P. 0 , Pait I. pp 7 — 11 ] 

104 The officer issuing process must be legally 
competent to issue the summons, etc. — To sustain 
a conviction under ss 172, 178 or 174 it lias to be 
remembeitid the otlence depends upon the legal compe- 
tence of the authority issuing the summons, etc 5 B. H. 
C. R. (Cr. Ca.) 33; 8B. H, C. R. {Cr. Ca.) 19. If 
a village headman summons a per>on in lespect ot an 
offence which he has no juiisdiction to try, disobedience 
to such a summons would not constitute an offence under 
s 174 Weir 1.87. See Ratanlal 70; 1883 A. W. N. 
222 ; 1904 A. W.N, 122 ; 19o7 P. R. (Cr.) 4 = 1907 P. L. 
R. 37=1907 P. W. R. 25=6 Cr. L. J. 107. Where 
certain persons were lequired bv a Tulisildai to serve as 
coolies and for then failure to attend they weie summon- 
ed under s 68, Ci PC, us accused persons to answer a 
charge of non-attendance as coolies, and they (ailed to 
obey the latter summons and foi such failure they were 
convicted under s 174, the conviction was quashed by 
Ktiox and /fiAHian, JJ , on the giound the Tahsildar was 
not competent to summon them either as coolies or as 
accused persons No officer can be held competent to 
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specific that A assaulted B . causing hurt to him, it is 
improper to try both of them for the minor offence of 
affray. 4 L. B, R. 237=7 Cr. L. J. 498. Though the 
fight involves necessarily two sets of men with divergent 
objects, they may all be tried together as they are all 
equally disturbers of the public peace. Thu?, where a 
quarrel arose at a temple gate between four persons 
stationed there to collect fees and three others who at- 
tempted to enter without payment of such fees, the offence 
Committed was not rioting as neither party had the 
requisite numerical strength but constituted an offence 
Under s. 159 and all the seven might be tried together 
though if each party had been more than five in number, 
they are entitled to be tried separately when charged for 
rioting. Weir I. 68. 

103. Promoting Class Enmity.— -.4n offence similar 
in Its nature to that of sedition, but differing in its 
objects, has for the first time been cieated by s. 153A> 
which makes it punishable b}’ words, spoken or written 
Or by signs or visible representations, to promote feelings 
of enmity or hatred between different classes of His 
Majesty’s subjects. The pointing out without malicious 
intention and with an honest view to their removal 
matters which are producing or are likely to produce 
such feelings is not an offence. To bring a case within 
the section, there need not be a finding that the con- 
scious intention of the accused was to promote the feelings 
between classes condemned by the section. 10 Bom. h* 
R. 848=8 Cr. L.J. 281 ; 1907 P.R. No. 10=1907 P. W. 
R. Cr. 27=5 Cr. L,J. 439. The truth of the statements 
is no defence and the liability seems to be a statutory 
liability independent of mens rea unless the facts aie 
Covered by the explanation This section is no more 
auxiliary to s. 153 than s. 124A is to s. 12-1. 

^y 8. 108 of the Criminal Procedure Code special 
means are provided for preventing the dissemination of 
matters which are punishable under ss. 124A or 153A. 
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G1IA.PTKR VI. 

CONTEMPT OF THE LAWFUL AUTHORITY 
OF PUBLIC SERVANTS. 

Chapter X of the Penal Code contains various sections 
which are grouped under the general head of Contempts 
of the Lawful Authoiity of Public Seivants Few of 
these lequire any detailed examination, beyond the 
short notes which are appended to the ‘.ecCions in Part I. 
Sections 161 and 182 are examined in CUaptei VII. In 
this chaptei some lemaiks will be offered upon s 1?4 
dealing with non-attendance in obedience to piocesses 
of Couit or toordeisof public setviius and on s lyg 
relating to Disobedience to an order of a Public Seivant 
[As to who are public servants, see 18 C. 518; 29 C, 
236, and notes to s 21, 1 P C , Pait I. pp 7—11.] 

104 The officer issuing process must be legally 
competent to issue the summons, etc. — To sustain 
a conviction under ss 172, 173 or 174 it has to be 
remorabeied the offence depends upon the legal compe- 
tence of the authority issuing the summons, etc 5 B. H 
C. R. (Cr. Ca.) 33; 8B. H. C. R (Cr. Ca.) 19. If 
a village headman summons a peison m lespect of j,n 
offence which he has no juiisdiction to try, disobedience 
to such a summons wonld not constitute an offence under 
s. 174 Weir 1. 87. See Ratanlal 70; 1883 A. W. N. 
222; 1904 A. W.N. 122; 19u7 P. R. (Cr.)4=1907 P. L. 
R. 37=1907 P. W. R. 25=6 Cr. L. J. 107. Where 
certain peisons were leqoired by a Tahsildar to '•erve as 
coolies and for their failure to attend they weie summon- 
ed under s 08, Ci P C , as accused petsoiis to answer a 
charge of non-iittendance as coohes, and they failed to 
obey the latter summons and foi such failure they v.ere 
convicted under s 174, the conviction was quashed by 
A’jiox and AiKman, JJ . on the giouml the Tahsildar was 
not competent to summon them either as coolies or as 
accused persons. No officer can be held competent to 
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summon a person to answer for an offence unknowo to 
law 1 A. L. J. 263=1 Cr. L. J. 497. See also Weir 1. 86, 
93, 97 ; 7 C. W. N, 797 ; 1871 P. R. No. 2 ; 1875 P. R. 
No. 18 ; 1887 P. R. No. 14 ♦ 1885 A. W. N. 43 j 1889 A. 
W. N. 1 ; 3 C. W. N. CCLXXl. In several rulings prior 
to 1869 the Madras High Court held that disobedience 
to a summons issued by a Tabsildar in Ins revenue 
capacity was not punishable. As a result of these rulings, 
Madras Act III of 1869 was passed empowering Revenue 
0£&cers to summon persons to attend at their aitcherris 
for the settlement of matters connected with revenue 
administration, 6 M. H. C. R., Appx. X&XLIV, but 
the scope of this enactment is limited. Thus, in 2 M. 297 
a petition to sue in forma pauperis wag pending lu a 
District Court and under the directions of the Collector, 
a Tahsildar summoned the defendant to give evidence 
on the question of the alleged pauperism of the petitioner 
and for his non-attendance the defendant was convicted 
under s. 174 . but the conviction was quashed oa the 
ground the Tahsildar was not competent to suninion 
the defendant as the enquiry was not w'ithm the scope 
of the Act, ihe question of pauperism not being one 
of the matters connected witJi tovenue adroimstratJon 
(«ee 6 M. H. C. R„ Appx. XIV and 7 M. H. C. R*. 
Appx. X & XI.) Madias Act III of 18G9 confeisbut ver; 
hniued powers. It does not contemplate a subordinate 
oflicer such as a village headman being sumiuoned for 
the purpose of carrying out a sale of land for arrears of 
landievemie 5 W.H.C. R.. Appx. XXVII. ButaFuU 
Bench ol the High Comt in 7 M. 197 held over ruling 
5 M. 377 that the Act must receive ahbeial constracUon 
(seo Weirl.93; U Cr. L. J. 666=8 Inn. Cas. 133). Tiie 
puller has to be exercised however with due discretion 
and not uii every occasion when a superior officer 
desiies JiiloimatioQ easily obtainable otherwise by 
ol coiicspondence m the usual couise. Weir 1. 94 & 93* 
Thf jKiwci IS limited to formal pioceedings conductou o 
Qsceitaii) facts by iDvestj{»atioD, Weir I. 95, imd ® 
enipmies lelating to matters of revenue aduimistratioa- 
Thus the non-attendance in obedience to summons of ^ 
village hiadman at an enqniiy held by a Tahsildar re a 
mg to vaccination of children was held to be outside tb® 
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scope of the Act. Weir 1. 95 & 96. But to sustain a 
conviction it is not necessary that an enquiry should be 
actually pending It is enough if the Revenue Officer 
considers the evidence of the person summoned necessary 
for investigating a matter regarding which he is compe- 
tent to conduct an enquiry. Weir 1. 96. But a summons 
to take away a bundle o( pattas /or being distributed 
to ryots has been held not to be a summons duly issued 
under the Act. Weir I. 97. There are similar Acts iii 
other provinces also authorising public officers to issue 
process. Thus a citation issued under s. 147 of the 
North-Western Provinces and Oudh Land Revenue Act 
III of 1901 19 within s. 174, I.PC., 6 A. L. 114n. 
followed m 13 O. C. 55=11 Cr. L. J. 250=5 Ind. Cas. 
805. Section IGO, Cr P C., does not authorize a Police 
Officer to require the attendance of the accused at the 
police investigation and disobedience to such a notice is 
not covered by s. 174, 1.P.C., 4 Bom. L. R. 644. 

105. The process issued must he one legally bind* 
ing on the person whose attendance is desired.— A 
Statutory power to command the attendance of a person 
should not ordinarily be construed so broadly as to 
jeopardise the liberty of subject. Thus a Tahsildar 
empowered to sumiuon by Madras Act, III of 18()9, was 
held to have no power to summon a poison to appear 
bcfovi' an officei not so empoweied Weir 1. 97. A 
leooivci under s 5(> of the Bengal Land Registiation 
Act, lidb no diithoiitv to demand the attendance of per- 
sons lic’fore the Collectoi with collection papers and 
receipts 29 C. 236=6 C. W. N. 141. No witness is 
bound to .ippeai it the sumiiions directs his appearance 
at a place outside Biitish India 16 M, 463= Weir 1. 
87. But Magistrates li.ive juiisdiction to issue summons 
to witnesses residing beyond their own local limits 
3 M. H. C. R., Appx. V. Section 171 deals only with 
persons legally hound to attend 10 W. R. (Cr.) 33; 
Weir 1,81; 1901 P. L. R. No. 37. The question may 
^Yell arise whether .r witness under protraeted examina- 
tion from day to day in one Court could be punished 
foi non-attendiince in another Court. But s 195, 
Cr. P C., would be a sufficient safeguard against a 
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summon a person to answer foi an offence unknown to 
law. 1 A.L. J.263=l Cr.L.J.497. See also Weir 1. 86, 
93, 97 ; 7 C. W. N. 797 ; 1871 P. R. No. 2 ; 187S P. R. 
No. 18 ; 1887 P. R. No. 14 ; 1885 A. W. N. 43 ; 1889 A. 
W. N. 1 ; 3 C. W. N. CCLXXI. In several rulings prior 
to 1869 the Madras High Court held that disobedience 
to a summons issued by a Tabsildar in his revenue 
capacity was not punishable. As a result of these rulings, 

Madras Act III ot 1869 was passed empowering Bevenne 

Officers to summon persons to attend at their ctitchern$ 
for the settlement of matters connected with revenue 
administration, 6 M. H. C. R., Appx. X&XLIV, but 
the scope of this enactment is limited. Thus, in 2 M. 297 
a petition to sue in forma pauperis was pending m a 
District Court and under the directions of the Collector, 
a Tahsildar summoned the defendant to give evidence 
on the question of the alleged pauperism of the petitioner 
and for his non-attendance the defendant was convicted 
under s 174 ; but the conviction was quashed on 
ground the Tahsildar was not competent to summon 
the defendant as the enquiry was not within the scope 
of the Act. ibe question of pauperism not being one 
of the matters connected with revenue administration 
(See 6 M. H. C. R..Appx- XIV and 7 M- H- C. R- 

Appx. X& XI.) Madias Act m of 1869 confoiH but very 

limited powers It docs not contemplate a suhoruina 
officer such as a village headman being summoned for 
the purpose of carrying out a sale of land for arrea^ o 

land levenue 5 M.H.C. R., Appx. XXVII. But a 
Bench of the High Comt in 7 M. 197 held ovrr r« 

5 M. 377 that the Act must receive a liberal construeno 
(set Weir 1.93; 11 Cr, L. J. £66=8 Ind. Cas. 133). 
power has to be exercised however with ducdiscreio 
and not on every occasion when a superior officer ^ 
desires mloimation easily obtainable otherwise 
ol coiiespondence in the usual com sc. Weir I. 94 & • 

The power is limited to formal pioceedings conducts 
asLcitain facts by investigation. Weir I. 95, . 

en<jiiiiies lelating to matters of revenue adinini'itra ' 
Thus tile non-attendance in obedience to summons o 
village headman at an enquiry held by a Tahsildar re 
mg to vaccination of children was held to be outside 
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scope of the Act. Weir I. 95 & 96. But to sustain a 
conviction it is not necessary that an enquiry should be 
actually pending. It is enough if the Revenue Officer 
considers the evidence of the person sumnaoned necessary 
for investigating a matter regarding which he is compe- 
tent to conduct an enquiry. Weir 1. 96. But a summons 
to take away a bundle ol pattas for being distributed 
to ryots has been held not to be a summons duly issued 
under the .\ct Weir I. 97. There are similar Acts iil 
other provinces also authorising public officers to issue 
process. Thus a citation issued under s 147 of the 
North-Western Provinces and Oudh Land Revenue Act. 
Ill of 1901 13 within 8. 174, I.P.a. 6 A. L, J. U4n. 
followed in 13 O. C. 55=11 Cr. L. J. 250=5 Ind. Cas. 
805. Section 160, Cr P C., does not authorize a Police 
Officer to require the attendance of the accused at the 
police investigation and disobedience to such a notice is 
not covered by s. 174, 1.P C , 4 Bom. L. R. 644. 

105. The process issued must be one legally bind* 
ing on the person whose attendance is desired.— A 
Statutory power to command the attendance of a person 
should not oidmarilv be construed so broadly as to 
joopirdise the liberty of subject Tims a Tahsildar 
empowered to summon by Madias Act, III of 1869, was 
held to have no powei to sumtuoD a jX'ison to appear 
before an othcei not so empoweied. Weir I. 97. A 
loceivei undei & 56 of the Bengal Land Registiation 
Act, lus no autlioiitv todeiuindthe attendance ot per- 
sons befoii- tile Coll«‘ctoi with collection papers and 
receipts 29 C. 236 = 6 C. W. N. 141. No witness is 
bound 10 appeal if the summons directs his appearance 
at a place outside Biitisb Itidii 16 M. 463= Weir I. 
87. But Jl.igisti.iles h.\ve juriMliction to issue summons 
to witiicsbcs lesidmg beyond their own local limits 
3 M. H. C. R., Appx. V. Section 174 deals only with 
persoff'? legally bound to attend 10 W, R. (Cc.) 33 j 
Weir 1,81; 1901 P. L. R. N'l. 37. The question may 
well arise whether a witness under protrai led e\amuia- 
tion fiom day to day m one Court could be punished 
for non-attendance in another Court. But s 195, 
Cr. P. C , would bo a sulhcient safeguard against a 
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vexatious proseoution in such cases. In 14 W. R. (Cr.) 
20, It was ruled that a witness who attended in obedience 
to a summons was not bound to wait ail day in Court, 
and if he went away after waiting a reasonable time he 
would not be liable under s. 174. Weir I. 99; but 
having regard to the unpunctual habits of the mofussil 
magistracy who have also numerous extra judicial duties 
to discharge, it is unsafe for a witness to depart so long 
as there was reason to believe the case might be taken 
up and his evidence required 10 B. 93 is .an instance 
in point. There a man summoned to appear at 10 a.m. 
appeared punctually and waited for two or thiee minutes 
and departed leaving a notice to the Magistrate scribbled 
on the walls of the court-house. He was not available 
or being examined on the arrival of the Magistrate at 
jU A M The conviction under s. 174 was upheld- 
he purpose of attendance to answer a criminal charge 

‘hlfilled until the charge is answeied. Weif !• 99. 
20 M, 31 jg, however, an extreme case— there the accused 
never attended on the day fixed but to his good luck it 
Was also established the Magistrate was absent from the 
station the whole day. The Court held us the object of 
the summons was a meeting on the particular day at a 
specined place between the person summoned and the 
Magistrate, the non-attendance at a time when no such 
meeting could have taken place w’as not an offence- 
correct, would require that in the case 
of judicial proceedings proof must be adduced that as a 
matter of tact the particular case was taken up on the 
date fixed 3 Sind L. R. 155=10 Cr. 1. J. 576 =4 Ind. 
Cas. 410. Section 17 of the Coroners Act, IV of 1^71, 
empowers a Coroner to issue summons and non-attend* 
ance would be punishable under ss. 174 or 176. Where 
a proclamation under s. 87, Cr. PX., is not duly made 
and published, a conviction for disobedience of the 
cannot be sustained under s. 174, and 
6,\jd . Cr. P.C , cannot be invoked to cure the irregulantjr 

in the proclamation 19 M. 3. 

7 ° liability, .trial proof of .crrice i< 

e.sential— 1.0 person could bo said to bo legally bound 
““end unless service of the Buiomous or notice has 
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been served upon him in the manner contemplated by 
law. Thus m the case of processes of Civil Court the rules 
laid down for personal service must be complied with. 
7 W. R. (Cr.) 58 ; 10 W. R. (Cr.) 33 ; 11 M. 137 ; 1870 
P. R. No. 6 ; 5 B. H. C. R. {Cr. Ca.) 20 ; Ou. S. C. 99. 
In 11 M. L.T. 405=13 Cr.LJ.24S=14Ind. Cas. 597, ou 
a refusal to accept service the process-server did not leave 
a copy of the summons with the accused It was held 
that the mere tender and refusal would not constitute 
personal service and the accused was not liable under 
s. 174 unless the process-server had taken care to throw 
down the duplicate in the presence of the accused so as 
to enable him to avail himself of it afterwards if he so 
chose. Where a summons was not served personally on 
the defendant, but only affixed to the door of his house 
and he failed to attend, such failure was held not to 
amount to an offence under s 174 6 M. H. C. R., Appx. 
XXIX=Weir 1. 84. But where there was a tender 
and failure to accept a conviction was upheld m Weir 1. 
81. A mere verbal order given at any stage of a trial to 
a person already m attendance directing him to return 
on a specified day to which the hearing is adjourned 
was held sufficient in 5 M. H. C. R. XV 5 7 M. H, C. 
R.,Appx. Ill; W«irl.87;aud RatanUl 75 Butit 
would be otherwise if the oider was a general one to 
appear again when lequired, no particular day being 
named.GM.H.C. R.. Appx. X; 5 A. 7; 1883 A. W. N. 
I09 ; Weir 1. 81 & 100. A summons to appear within a 
ceitain number of days from the date of service is not a 
legal process, Weir 1. 82 ; and an adjournment of a 
Inal to a date which would be notified by public pro- 
clamation is equally objectionable Special notification 
should be given to all parties concerned of the date of 
the adjouined hearing 6 M. H. C R., Appx. XXIX. 
The summons must also specify the place at which 
attendance is ilera.inded, otherwise conMction under 
s. 174 would not be legal 7 M. H. C. R., Appx XIV 
& XLHl ; 17 W. R. (Cr.) 33; Weir I.. 81. 89 & 100. 
There is no objection to a summons beini' maile 
returnable on a Sunday 4 M. H. C. R., Appx. LXII , 
Weir 1. 86. 
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•>r^ ^ does not receive or hear of the eumiDODS 

tiix after the date named therein for his appearance, 
non-attendance would not be an offence. 1 N.-W. P. H. 
S’* ^ Could not have appeared at the date 

fixed and no useful purpose would be served by his appear* 
ing later m the absence of a fresh summons. Section 
174 dealing with intentional non-attendance or iciljul 
departure assumes knowledge on the part of the acensed. 
14 W. R. (Cr.) 20; 1908 P. W. R. (Cr.) 85=7 Cr. 
L. J. 226; Weir I. 83, 84 & 85. In a summons case 
where the accused appears by pleader and applies under 
s. 205, Cr P. C., for his personal attendance being 
dispensed with, he is not liable for non-attendance. 27 
C. 985; 8 A. L. J. 537=12 Cr. L. J. 432=11 Ind. 
Cas. 616 IS rather an extreme case. On a reference 
under the Land Acquisition Act, the District Judge 
summoned the defendant in person and warned hun 
that on his failure to do so the reference would be dis* 
posed of ex parte. The party appeared at first by 
pleader but on his persona! attendance being insisted 
on, appeared in person a few hours later on the same 
day and explained that as the notice was in Arabic 
characters, he did not know his personal attendance uss 
required. In spite of this explanation, the Judge sanc- 
tioned his prosecution under s. 174, which on appeal 
was set aside by the High Court. In 1880 P. R. No. 22 
it was held that if the person summoned explains to the 
process-sei-vcr his inability to attend, he is not liflWe 
unless it IS proved that non-attendance was in the 
nature of a wilful disobedience. 1 N.-W. P. H. C. R* 
303; 1882 A. W. N. 52; 10 W. R. (Cr.) 33. Beiore 
convicting a person the Court is bound to decide 
whether there was an intentional disobedience and 
accused must have every opportunity of explaining hi* 
absence 1907 P. W. R. (Cr.) 27. 


In the absence of an order in writing as required by 
s. 100, Cl P C , a person asked orally' to appear as a 
fitness before a Police Officer does not render himscl* 
liable under s 171 by non-attendance. Weir I. 86. 
cnnnnal cases service of a notice upon the pleader of ^ 
party is not sufficient (6 C, W. N* 927), nor is mere 
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affixture sufficient. It must be brought to the notice of 
the accused that he was required to attend 6 M. H. C. 
R., Appx. XXIX, Weir 1. 84 & 85. The mere fact there 
was postal communication between the place where the 
notice was affixed and the place where the accused was 
temporarily residing is not sufficient to raise a presump- 
tion of knowledge of the contents of the notice m the 
accused. Further, a mere production of the original of 
the summons with an endorsement of service is no proof 
of the service unless the evidence of the serving officer 
that he did actually serve the accused is also forthcoming. 
Weir I. 85. The section applies to the case of an 
accused who had given bail for appearance and has also 
entered into his own lecognizance It is no answer for 
a prosecution under s 174 that the surety has already 
been made to pay for the accused’s non-attendance and 
that he himself was liable to have his own recognizance 
forfeited under s 514, Cr PC 1 B. L. R. (A. Cr.), 
1 =10 W. R. (Cr.), 4 (which was over-mhd by 5 B. L. R., 
100, but not on this point) Similarly the fact a Civil 
Court has dealt with a witness under 0 XVI r 1‘2, C P 
C., and fined him for disobedience of summons does not 
preclude a fuither prosecution under 8 174,1 P C 

Section 174 does not apply to a wan ant issued for 
the arrest of a person The process is addiessed to an 
officer of Court and not to the person to be arrested 
1881 P. R. No. 8. The section is equally inapplicable to 
an escape from custody when arrested on a warrant 
1 B. H. C. R., 38; 7 M. H. C. R., Appx. XLIIl ; 1873, 
P. R. No. 72; 1871 P, R. No. 1; 1890 P. R. No. 23; 
1870 P. R. No. 27 ; U, B. R. (1897—1901), I. 61 

107. Disobedience to an order promulgated by 
a Public Servant. — In oidei to constitute the offence 
created by s 188, it is necessary to show- first, a 
lawful order piomiilgated by «. public sen,-ant . second, 
knowledge of the order and disobedience to it , and, 
thirdh/, a spcci.il class of results likely to follow from 
such disobedience. 

Some of the most important cases of orders by public 
servants are those provided for by Chapters X, XI. 
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and XII. of the Crim. P.C. Again, under the various Police 
Acts, for example secs. 30„30A, olthe General Police Act, 
V. of 1861 as amended by secs. 10 ik 11 of Act VIII. of 
1895, by sec. 49 of the Madras Police Act XXIV. of 1859 
or by corresponding provisions of other various Police 
Acts governing different local areas, officers of Police 
are given authority to direct processions and to regulate 
the use of music in streets. In 20 M. 1, the difference 
between an order to do a thing and a notice that if it is 
not done by the party himself, it will be done at his ex- 
pense, IS pointed out. A permit to cut and remove 
timber, issued under the provisions of the Forest Act, is 
not an order within the meaning of sec. 188. Weir !• 
140. A person who trespasses on land with respect to 
which an order has been made under sec. 146, Cr. P. 0., 
would be guilty of no offence under sec. 183, because 
the order is one addressed to the attaching officer though 
he may be guilty under sec. 447, 1, P. C., 8 M- L. J- 253 
But an order under section 237 of the Indian Successioa 
Act, X. of 1865, would be an order under this section. 
Another fruitful source of prosecutions under this section 
is furnished by sec 3 of the Epidemic Disease s Act ^ 
1897 When a plague regulation has been made by the 
Local Government acting under this Act, but the regula- 
tion IS re-published by a public servant, no sanction 
would be required under sec. 195, Cr. P. C. 24 M- 70 
It is not every order promalgated by a public servant 
the violation of which could be dealt with under s. ISa. 
The order must contain a direction either to abstain 
from a certain act or to take ceitain order with certain 
property in his possession or under his management. 
An order which merely declares that as between the 
parties to a contention, certain land is not public, canno 
be made the basis of a prosecution under sec. iSs, * 
W.R. (Cr.) 20. In Oudh S, C, 65, a notice that tenants 
Will not be liable to pay a Patwari cess was held not la 
be an onler directing landholders to abshiin from a 
ceitain act, viz : the collection of the cess. IDven where 
an order is a proceeding to which the accused was a 
party, it would bo a suflicicnt answer if the property 
concerned was not in fact in the possession of the 
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accused. Thus wheie the piopi-ielor of a theatre had 
leased it to another, he was, m RatanUI 527, adjudged 
not guilty of having disobeyed an oidor passed against 
him with respect to the management of the theatre. 

Where a public oflicer has passed an order which 
he is competent to make m a matter over which 
he has jurisdiction, it is no defence to a charge for 
disobedience under s. 18B that the oider was one 
which, from some error in law or in fact, lie ought not 
to have made. So long ai the Older exists it cannot be 
questioned by anyone, who would otherwise be bound 
by it, on the ground that it ought not to have been passed. 
12 M. 475, but in 6 C.88a contraiy view was held that 
when a prosecution is started under s. 168 the piopnetv of 
the order disobeyed may be called m question This is 
all the more so when a prosecution is started while the 
original order is under appeal. The magistrate is bound 
to stay the trial on the charge under s. 188 pending the 
final orders of the appellate court, 2B. H. C. R. 3S9^ 
Though an order may be questioned, by standing a- 
prosecution for its disobedience, it ernnotbe sot aside 
by a Civil Court, whose function is to determine rights* 
whereas the powers m question are given to the 
magistrate to prevent injurious consequences to the 
public ausiug Iroin the exercise of rights. Where, 
however, a magisterial order is improperly obtained 
a suit may be instituted though not for the cancella- 
tion of the order, for a decUi-ation of plaintiff’s right 
which would otbeiwise be under a cloud by reason of 
the improper ordei. To maintain such an action no 
proof of special damage is requued, 32 M. 478. Again, 
where an order is passed in utter disregard of the provi- 
sions of Uw, , an order under s. 145, Cr. P. C., with- 
out a preliminary order under sub-section (1) or notice 
under or enquiry under (4). a conviction based upon 
such an order would not be sustained. 1913 p W R (Cr I 
16=14 Cr, L. J. 63=18 Ir.d. Ca. 351. As’ regards 
Chapter X, ('r P. C , it was decided by a Full Bench 
in 4 B. L. R. 24, that a suit to cancel a raa<Tisterial 
order would not lie, and s. 133 cf the present Code 
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espiessly provides that “no order duly made by a mag* 
htrate under this section shall be called in question 
in any Civil Court.** As to orders under s. 144, it 
was decided on the corresponding sections of the Codes 
of 18G1 and 1875, that the procedure, being a summary 
one intended to meet cases of emergency, was not 
a judicial proceeding, and was not subject to revision by 
the High Court, 6 B. L. R. 74 (F.B.), 6 M. 203 p. 222, and 
could not be interfered with under s. 15 of the Charter 
Act, 2 C.293. Orders made under Chapter XH are on 
their face provisional, and only remain in force till the 
question of right is decided by a Civil Court; till each a 
decision has been given, the High Court has no power 
to review the finding of the magistrate as to possession, 
15 W. R, (Cr.), 86, and disobedience to the order is 
punishable under e. 188, 1. P. C., 13 C. 175. As soon as, 
from any cause, an order has lapsed, or where it is fwrn 
its nature temporary, it is no offence to act as if it had 
never existed, 10 A, 115. 

It is not a punishable offence to disobey od ordef 
which it IS not competent for the magistrate or other 
public authority to make, 10 C. L. R. 193 j 13 A. S'' » 

5 C. W, N. 329, Thus, an order made under s, 144, 
Cr. P. C . directing the removal of an embankment, on 
the ground that the adjacent lands were in danger o 
being flooded, 5 M. H. C. R. Appx. xix.; 25 C.852; 1 
M. 464; Weir I. 143 & 14I; a similar order, by way 

of a municipal bye-law, announcing that ownersoica^ ^ 

would be punished if the cattle did mischief by strayin£, 

6 B. L. R. 78n=12 W.R. (Cr.) 36 ; 9 B.L.R. App. 3b- 
18W,R.(Cr.)21;3B,L.- *. " * 

mg a landowner to hob 
of the week, 1 Cr. L. J. , 

directing the accused to keep his gateway open, so as 
give effect to a right of W'oy through it claimed by anotn 

person, 5 B. H. C. R, (Cr. Ca.) 2J being ultra tirct, 
conlcl not he made the basis of a prosecution. 

magistrate is onlycoinpetent to make a prohibitory or t • 

not a m.iadatory one. So orders issued by the . 
iiiagistrate\ of Broach, and by the municipality 
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Ahmedabad, forbidding the giving of caste dinneis, at a 
time when an outbreak of cholera was apprehended, 
however sensible as mattens of advice, were held to be 
absolutely invalid, and convictions under s 188 for 
disobedience to them were set aside. 14 B., 165 & 
180. SeeRatanlal433;20A.S01}1873P.R. No. 8; U.B. 
R. (1892-96^78, ’ 

cannot, under a se 

an order which is . 

directing the owner of land to cut down a large quantity 
of trees. 13 W. R. (Cr.) 72. See as to orders lelatmg 
to temples or mosques, 24 M. 45 & 262. 

108. The Act prohibited need not necessarily 
be an illegal Act. — The validity of a magistiate’s 
order under Chapters X , XI., XII , depends not on the 
illegality of the act forbidden, but on the injurious 
consequences to the public health, safety, oi peace, 
which may arise from its being permitted, Where 
there are no such special consequences, or whore the 
order is not calculated to attain the purpose, the special 
jurisdiction created by the sections falls to the ground, 
28 C. 446; 14 C, W. N. 234=11 Cr. L. J. 49=5 
Ind. Cas. 1S4, and where the special circumstances 
which justify the order cease to exist it may be cancelled. 
30 C. 112. In some cases the existence of such conse- 
quences is itself suflicicnt to make the act illegal As 
for instance, where a trade, which is a perfectly lawful 
occupation, and carried on m a lawful manner, is a pub- 
lic nuisance from the noxious fumes or smells which it 
produces (seepost, Ch. VIII, §130; In some cases the act 
is absolutely lawful, but in certain conditions of popular 
feeling, is likely to lead to a breach of the peace, which 
justifies a suspension of its exercise for the sake of the 
public. For instance, where a landholdei' has establish- 
ed a new hat or market, near on old-established hat 
belonging to a neighbourhood, and public distorbaruKia 
were apprehended, it was held that the magistrate was 
justified in forbidding the holding of the new hat on the 
same diys as were usual for the old one. 10 B. L. R., 
434=18 W. R (Cr.) 47. In a similar case, where 
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the magistrate had issued an order absolutely forbid- 
ding the holding of a hit on Tuesdays andFndajs, 
it was ruled in 5 C. 7, under s. 518 of the 1872 Code, 
that che order was illegal. The magistrate “ might 
have prohibited the holding of the hit on any particuhr 
occasion or occasions ; but he had no right to deprive the 
plaintiff for ever of a right, to wh'ch by law he was 
entitled ” This difficulty is got over by the clause lo^ 
B. 144, Cr. P. C., which provides that, as a general rale, 
no order under that section shall remain in force for 
more than two months. On the other hand, where the 
magistrate directed the hereditary priests and managers 


of a temple to widen and heighten the doorway, so 
as to supply better ventilation, and safer means of 
ingress and egiess for the crowds of pilgrims who 
resorted to it m certain times of the year, the order was 
held valid, and disobedience to it punishable under 
8. 188. 6 B. H. C. R. (Cr. Ca.) 36. Similarly m 
regard to an order prohibiting a person from plying a 
boat in the vicinity of a public ferry, 1 A. S27. H su^ 
an order were made under .s. 144, it would probably ^ 
held that the clause limiting the duration of the order 
hail no application to cases where the order directed a 
single act, and was exhausted when that act was etpcot- 
ed. Where, however, a magistrate was asked to issue 
an injunction under s. 62, the 1861 Code fs 1441 forbid- 
ding a man from building a house, whose drippjo-* 
when finished would fall on the petitioner’s premisrs, 
and the magistrate bound the opposite party over under 
s. ‘J82 of the same (’ode {s. 107 of the Code of 181)8) on toe 
ground that a breach of the peace would ba likely o 
ensue if the contemplated building was carried out. v e 
whole proceeding was held to be illegal. It is obv-ou 
that the case was not one which, on the petitioner ^ 
.•vn showing, would have warranted an order un 
the ground of complaint being some future 
ncrson^'^‘”^^ never happen, and could be 


r^nnl.l A ^ SUlt. A8 lO M. o- . 

'ly no light to bind over A not to do a 
not’n merely because B said that he might 

ma'MstraW^*’^'” beating if ho did it. loh* 


107, the magistraf® 
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R. 441=19 W. R. (Cr.)47. S?e 10 W. R. (Cr.) 36. 
The following orders were held invalid, when their 
disobedience was sought to be brought within s. 188 . 
An order directing a landowner to discover a theft within 
fifteen days, 3 A. 201 ; an order declaring that certain 
land did not belong to the public 24 W. R. (Cr.) 20 ; an 
order prohibiting use of public roads between 9 p.m. 
and sunrise, 12 C. L. R. 231 ; an order prohibiting the 
'collection of rents from tenants, 9 C. W. N. 392=2 Cr. 
L. J. 166 ; an order forbidding the slaughter of cattle 
or sale of meat within three miles of a licensedslaughter- 
house, U. B R. (1892-1896) 179 ; an order by a Receiver 
forbidding persons to pay rent to any other person, 29 C. 
236=6 C W. N. I4l An order by a magistrate calling 
npon householders to keep themselves well-supplied with 
pots filled with water upon their roofs and with hooked 
sticks for use m beating out fires, L. B. R. (1872 — 1892) 
363 ; an order that a ^f^khtu^ should not assist a 
vakil in the defence of an accused without the permission 
of the magistrate, 1881 A. W. N. 20. An order by a 
• ' jgg houseowner 

I • ••• \. W. N. 52. An 
• ons should not 

leave the village. 1 Bom. L. R.51. (Sec also 1 Bom. L. 
R. 223.) An order that a man •■hould not leave his home 
without informing the village Lambardar or the Police, 
1863 P, R. Cr. 12 . 1867 K R. Cr. 45. An oidei by a 
Deputy Coinimssioner forbidding curlers to drive their 
cart‘d on a public road for sik months, U. B. R. (1897- 
1901) 1.263. An order that fishing-nets should have 
meshes not fiiii'iller than or 0" all round, 1873 

P. R. Cr. 11 .\.n order calling upon .i landholder to 

Attend upon .and .i-^sist .» T-vlisildar m the measurement 
of land. 1867 P. R. No. 32. 

A vciy common instance in which these <|uestions 
have been discussed is in regard to the right to go with 
processions or insigni.1 on the public highwav s Prim i 
/aetc every individual has aright to p.vss along the public 
higliw.ivs in anv manner, and with any nunilWr of 
Attendants, he chooses, provided he does no injury to 
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anyone else. And the fact that he has nevei done so 
befoce js no reason why he should not do so now. Accord- 
ingly* tbe Madras Sudder Court ruled that a priest had 
a light to pass with a palanquin in procession through 
the high street of Salem, accompanied by bis disciplcs, 
bands of music, banners, etc., and laid it down that 
“such right is inherent in ei’cry subject of the State, 
not requiring to be cieated by sunnud or patent, and it 
lies upon those who would restrain him in its exorcise, 
to show some law, or custom having the force of lav’, 
depriving him of the privilege." 1 . M. H. C, R. 50; 
26 M. 376 ; 30 M. 185; 32 M. 478. On the other 
hand, the persons who exercise this right must not 
interfere with the ordinary use of the streets by the 
public, and must submit to such directions as the magis- 
trates may lawfully give to prevent obstructions of the 
thoroughtare, or breaches of the public peace, or to main- 
tain the corresponding rights of other religious sects. 
For instance, an order forbidding the use of musiebjia 
procession while passing a place of public worship^ 
when worship is actually going on, would be legajr 
though It would be illegal to direct that music shoiuo 
always cease when a procession passed a place oi 
worship where no ceremonies were taking place at the 
time. 2 M. 140 ; 5 M. 304 ; 6 M. 203. 

The princip/es just stated wore very much discussed 
in 26 M. 554, There the Tewjafais in a certain 
had been declared by a Civil Court decree to be entitl 
to hold certain offices in a temple, and as such oflice* 
holders it was their duty to recite certain hymns in a 
procession The Vadagalais were ordered not to inter- 
fere with the TengaJaw in the recital of the hynRi® 
otherwise than as ordinary tvorshippers. In pursuance 
of this decree the Tcngalais conducted a religious p^' 
cession along a highway, chanting their hymns, ibe 
Vnda^alais followed chanting their own hymns. It ftp* 
pearl'd that those who chanted in front could not hearth 
words winch were chanted bobmil, but they could bcJ 
that a Vadag.'ilai chant was going on, to which soiueo 
the objected ineffeclually. The Vad.agala’^ 
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were charged with commiUmg an offence under s. 296, 
L P. C. Piactically the charge broke down m its merits, 
but Subrahmania Aij’ar and Bhashyam Aiyengar, JJ,, 
espiessed their opinion in very elaborate judgments, 
that the Tengalais were not " an assembly lawfully 
engaged in the performance of religious worship or reli- 
gious ceremonies ” within the meaning of s 296. 
Subrahmania Ai^'ar, J., based his judgment (pp, 
570 — 572) on the ground “ that no assembly can be 
lawfully engaged in the performance of leligious woiship 
or ceremonies on a highway, unless it be established or 
can be presumed that the dedication of the highway was 
subject to such restriction or »• -r». » 

J , took the view that as 
a procession may, in conscq 

sistenfc with the paramount right of passage, be of such a 
character as to render the user by the processionists 
otherwise than lawful, and as carrying on worship on a 
highway is of that character, it cannot be assumed 
that the Tengalais on the occasion in question constitu- 
ted ao assembly lawfully engaged m worship within the 
meaning of s. 296 White, C. J , and Denson, J. 
(pp. 6C0— 685) were of thecontrary opinion. It would 
seem that the former Judges failed to distinguish be- 
tween two sorts of lawful acts; one, which a man has 
a priiiid facie right to do, and another, which he has an 
absolute right to do. Every public highway is dedicated 
to all users which can be made of a highway as such and 
which do not amount to a nuisaucc. It cannot be used 
at all for a cricket match or as a firing range. Whether 
its use by an organised body of men passsing along it 
amounts to a nuisance or not depends on the special 
circumstances of each case That which will be a 
nuisance in the crowded streets of a city will be no 
nuisance in a country village Further, there are special 
occasions on which a proceeding which is strictly speak- 
ing a nuisance, is so in accordance with the feeling or 
usages of society as to be readily submitted to The 
Duke of Wellington’s funeral, and the Coronation pro- 
cessions w ere in I iw , nuisances of the firat magnitude, as 
they involved the exclusion of all tiatlie foi iu.anv hours 
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from the leading thoroughfares. In the instance under 
discussion, in order to ascertain whether the particular 
procession was lawful, it was the duty of the Court to 
consider, f.rst, whether it was in itself, when and where 
It took place, something “ which must necessarily cause 
injury, obstruction, danger or annoyance to persons” 
passing along the highway (s 2G8). Secondly, whether, 
if so, it was the sort of temporary inconvenience which, 
in the give and take of ordinary life, people tolcratedand 
perhaps enjoyed. Village life in India would not be 
grateful to any purist who put down religious and festive 
processions. 

109. The principle of maintaining tranquillity 
the sacrifice of liberty examined. — A very important 
question may arise as to whether a magistrate should 
invariably prohibit certain acts, merely upon the ground 
that they may endanger public tranquillity. There may 
be cases in which religious or political bigotry will render 
it certain that a disturbance will ensue upon the werciso 
of cei tai n rights, and yet it may be the duty of the inagis* 
trate to support the parties who claim that e.tercise in the 
face of all opposition. For instance, the cstablishw6°* 
of a Christian place of worship in a Brahmin village, 
and the attendance of native converts at Divine wor- 
ship, might be certain to produce a breach of the peace » 
and yet it would, I conceive, be the duty of the magistra e 
to call out an armed force, if necessary, rather than to 
allow unofTt’nding persons to be intimidated out of tneir 
lawful privileges. Accordingly, tlie right of theiiicmhcrs 
of any religious sect to build places of worship upon theif 
own property, however near to other places of 
of nv.il sejts. end to perform their worship, pro'id*-' 
they do not caiigo material annoyance to their neighbour®* 
have fucii ii'oeiitly recognized in the most 
inaniuT by the Indian courts. 2 M. 143; 7 C. 6 * 
5 M. 304. The true rule would seem to be that whor« 
the e\. iciM‘ of ft right is a mere luxury, the tcinporarj 
(leniil ni*., which would not practically interfere wil l 
man'., A i.il i ighl-, ns a subiect, lie may fairly be for 

bidcli'n ( > .Woii-t* his rights at the ii.sk of public di-t'*: 


B 
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ance. But where the right is one of a substantial 
nature, which enters into the daily usages of life, there 
the magistrate is bound to support the subject against 
illegal opposition. Tranquillity ought not to be main- 
tained by a sacrifice of liberty For instance, the 
magistrate ought, at all hazaid, to support every sect 
in the practice of then* religions rites in such places as 
are set apart for them This is a substantial right ; but 
if they wish to parade about the streets with the symbols of 
their faith, this is a mere luxnry, and may fitly be refused 
if it is likely to be attended with a disturbance This was 
the ground of decision mthecaseof the Sa/r«^io)i Army 
in 7 B. 42. In a case before the Siiddcr Court of Madras, 
" y their 

admit- 
In a 

similar case from the same distiict, the magistrate made 
an order, under the Code of 1872. corresponding to s 147 
of the present Criminal Proceduie Code, by which he 
prohibited the weavers from canying coipses through a 
public street inhabited by Mohammedans, who had 
offered a violent resistance on a picvious occasion The 
order was set aside as illegal The Court said that except 
where danger to public health was occasioned, the con- 
veyance of corpses along a highway IS not an unlawful 
use of a highway. When ihe conveyance of coipses by 
a particular highway is unnecessary and repugnant to 
the feelings of the itihabitaots, a magistrate may proper- 
ly exercise his inlUicnce to induce the persons conct>rnert 
to abandon that loute 7 M. 49. The Court did not 
BUggest that if they insisted upon their right they should 
be compelled to give it up, in ordei to avert an illegal 
not It IS evident that in all tho'se c.ises half the 
opposition would die away when it was known that 
Government was not enlisted m its favour Xothmg 
fosters caste piejiuhrc like inagi-Hti'iial countenance 

110. The essential elements of the offence under 
s. 188, I. P. C. — In order toeatahhsh disobedience tn an 
order, it is csstmti.il t > prove the e\|vtvnce of the order, 
and this fact can neilhei be assumed nor inferred If 
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legal evidence of it is wanting, the charge luiisl; fail. 
18 W. R. (Cr.) 30. ^Vhere an order in writing is re- 
qxiired by law, the wiitten order must be prodoced and 
picivod. 17 W. R. (Cr.) 52. The public servant must be 
lawfully empowered to promulgate the order. 5 B. H. C. 
R. (Cr. Ca.) 21 ; 3 E. H. C. R. (Cr. Ca.) 53 ; RalanUl 
50 & 81. 1904 A. W. N. 233=1 Cr. L. J. 916; 1 A. 
L. J. 615 =1 Cr. L. J. 987; 3 B. L. R. (A. Cr.) 
45; 8C. L. R. 231 ; 3 A 201; 23 W. R. (Cr.)57; 
1901 P. L. R. 12 ; 10 C. L. R. 146. In 1910 M. W. N. 
616=11 Cr. L. J. 621=8 Ind. Ca. 302, theqnestioQ 
arose whether damming up an Orfrti contrary to the 
directions issued by a P. W. D. overseer was punishable 
under s. and was decided in the negative ns the 
overseer bad no power to make acts unlawful which 
weie lawful before the promulgation of his order. In 
35 A. 136=11 A. L. J. 92=14 Cr. L. J. 122=18 
Ind. Ca. 682, certain pandas begging alms from passen* 
gers m a railway carriage were convicted under s. 183 
for violation of an order forbidding persons to enter the 
Railway station at liindhachal except for land Jtde puf' 
poses of travelling, and the conviction had to be quashed 
as the order wag an illegal order the public having a 
right to go to the Railway station for many purposes 
other than travelling. Further, the order must be such 
as the accused ought to have felt himself bound to obey. 

“ The order oaght to contain n clear statement of the 
nhich the rnagistrntc, in the exercise of bis jodtc>.il 
considers to constitute the rnaterial facts of the ca-sc» 
the footing of « hich he has made the order. It is only fair to I * 
party at,'ainst whom the order is passed, that he shoalJ 
made to know distinctly the grounds upon which the 
has acted, in order that be may l»e better guided to ft concJusiiri 
ue to whether the order is one which he is bound to obey. ^ 
whether ho c.mi safely resist it either under the I’enal rroceun » 

which vs laid down by B. X8tf. 1. 1'. C., or b> showing caosfl OB ® 

the j*fovis4onH of s, lUS. Or P. 0. Ilut whether an order "‘o® . 
be bad or not, when it did not contftia a atateraent of the 
facts iH the wiij I Jm>« indicated, I still think that at Icsit 
record which i.. sent up to this court, when the validity ®* * 
iTiuiiixtritte's order is pm m question, should disclo-ic all th® I*® 
U{Kin which the ]nugi<itrale acted, and upon which he relird 
the juxliiiKition of hii* order .... 1 think we ouijht n'’* 
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to luaiatam orders of this kind in force, unless ive see that the facts 
of the case us exhibited i". the record justify them n liw." Per 
Phcat.J., 1 B.L.R.(A.CP.)23 = 10W.R,(Cr.) 63; sew 19 W.R. (Cr.) 10* 
6 C. 835 • 7 C. 48 ; 27 C. 981 ; 29 A. 537 , Weir I. 139 ; 12 W. R. 
(Cr.) 49; 4 C. W N. 226. joltoued in 1 Cr. L. J. 778. 

Fulther, the order must show on its face that it 
applies to the accused, either as an individual or as a 
member oC the class to which \t is addressed 7 C. L. R. 
291 • 3 B. L. R. (A. Cr.) 13 ; 12 C. L. R. 231 ; 
Ratanlal 30, 342 & 527; 1905 P. R. No. 36. It is 
not enough to show that a general proclamation was 
made in the town by beat of tom-tom. It must 
further be shown that the accused knew of it. There 
can be no offence if the accused did not knowingly 
contravene any particular order. 9 Cr. L. J. 550. Sub- 
section (3) of sec 144, Cr. P. C., enables a prohibitory 
order under that section to be issued either to a 
particular individual or to the public generally. Hence a 
general order if known to the accused will bind him 
though he was not a xiarty to the proceedings ; sea 
4 C. 650; 13 C. 175; 16 C. 9. In a case where 
one Qohinda Chander Sahii had established a new 
hdt on his land in the neighbourhood of an old one, 
from which public distucbaoce was apprehended, the 
magistrate issued an order which, after reciting the 
facts, ended as follows : “It is hereby ordered that the 
said Gobinda Chander Saha and all other persons abstain 
from holding such 7idf, or any hdt whatever, near or 
within the 7idt at Krishnagange on any Tuesday or 
Saturday.” The accused was a trader who came to a 
hdt which ivas held in violation of the order to sell his 
wares. Ho was convicted under s. 188. The Court 
held that the conviction was bad. They said of the 
order, “It is almost impossible to read the words as 
including the conduct of people who do not hold the hdt 
as owneis and managers, but who fiequent it as buyers 
or sellers. But if we are wrong in this interpretation 
of the words, at any rate it is clear that the order, 
looking at it in the most favourable light for the pro- 
secution, is ambiguous, and does not clearly and 
unmistakably prohibit traders from buying and selling 
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legal evidence of it is wanting, the charge must fail. 
18 W. R. (Cr.) 30. Wheie an order in writing is re- 
quired by law, the written order must be prodnced and 
piovt’d i? W. R. (Cr,) 52. The public servant ranst be 
lawfiill_y empowered to pioinulgate the order. 5 B. H. C. 
R. (Cr. Ca.) 21 ; 3 B. H. C. R. (Cr. Ca.) 53 ; Ratanlal 
50 & 81. 1904 A. W. N. 233=1 Cr. L. J. 916; I A. 
L. J. 615 =1 Cr. L. J. 987; 3 B. L. R. (A. Cr.) 

45; 8 C. L. R. 231 ; 3 A 201; 23 W. R. (Cr.)57; 
1901 P. L. R. 12 ; 10 C. L. R, 146. In 1910 M. W. N. 
616=11 Cr. L. J. 621=8 Ind. Ca. 302, the question 
arose whether damming up an Oclai contrary to the 
diiectioDs issued by a P. W. D. overseer was punishable 
under s lh8 and was decided in the negative as the 
overseer had no power to make acts unlawful which 
weie lawful before the promulgation of his order, w 
35 A. 136=11 A. L. J. 92=14 Cr. L. J. 122=18 
Ind. Ca. 682, certain pandas begging alms from ’ 
gers in a railway cairiagewere convicted under s. 185 
for violation of an order forbidding persons to enter the 
Railway station at liindhaekal except for bond /ide 
poses of travelling, and the conviction had to be quashed 
as the Older was an illegal order the public having® 
right to go to the Railway station for many purposes 
other than travelling. Purther, the order must be sue 
as the accused ought to have felt himself bound to obey. 


" The order ought to contain a clear BtateDoent of the ’ 
«h5ch the magistrate, in the exercise of his judicial discre lo » 
considers to constitute the material facts of the case, 

ler. It is only iait to the 

ssed, that he should he 
on which the magist^v® 
guided to a condusio^ 
as to whether the order Is one which he is bound to ° 
whether he can safely resist it either under the j.j 

which IS laid down by s. 188, 1. P. C., or by showing causa “ 
the proTisions of 8. 135. Cr P. C. But whether an 

■ the 

■ ' the 

tcta 

upon which the magistrate acted, and upon which he 
the justification of hi« order .... I thiuk wo ought 



§110.] onDER TO BE BINDING ON ACCUSED 


347 


to luaintam orders of thi? kind in force, un]e'«4 u'o se? th.it tbo factd 
of the case A3 evhibited in the record justify them n law” Per 
Phear,!., 1 B.L.R. (A. Cr.) 23= 10 W.B. (Cr.) 53; see 19 W.R. (CrOtO; 
6C. 833; 7C. 46; 27 C. 981; 23 A. 837, Weir I. 133; 12 W. R. 
(Cr.) 49; I C. W. N. 326. Jolloiied in 1 Cr, L. J, 778. 

Further, the order must show on its face that it 
applies to the accused, either as an individual or as a 
inembei of the cKss to which it is addressed. 7 C. L. R. 
291; 3 B. L. R. (A. Cr.) 13; 12 C. L. R. 231; 
Ratanlal 30, 342 & 527; 1905 P. R. No. 36. lb is 
not enough to show that a genei.al proclamation was 
made in the town by beat of tom-tom. It must 
further be shown that the accused knew of it, There 
can be no offence if the accused did not knowingly 
contravene any particular order. 9 Cr. L. J. 550. Sub- 
section (3) of sec. 144, Cr. P. 0., enables a prohibitory 
order under that section to be issued cither to a 
particular individual or to the public geneially. Hence a 
general order if known to the accused will bind him 
though he was not a party to the proceedings ; see 
4 C. 6S0; 13 C. 175; 16 C. 9. In a case where 
one Gobinda Ohunder Sahii had established a new 
bdt on his land m the neighbourhood of an old one, 
from which public disturbance was apprehended, the 
magistiate issued an order which, after reciting the 
facts, ended as follows . “It is hereby ordered that the 
said Gobinda Chandcr Sabu and ail other persons abstain 
from holding such Adf, or any hdt whatever, near or 
■within the hdt at Krishnagange on any Tuesday or 
Saturday.” The accused was a trader who came to a 
hdt which was held in violation of the order to sell his 
wares. He was convicted under s. 188. The Court 
held that the conviction was bad. They said of the 
order, “It is almost impossible to read the words as 
including the conduct of people who do not hold the hut 
as ow’ners ana’ managers, 6ut who fiequenf if as buyers 
or sellers. But if we are wrong in this interpretation 
of the words, at any rate it is clear that the order, 
looking at It in the most favourable Ugb^iet'the pro- 
sedition, is ambiguous, and does njt clearly and 
unmistakably prohibit traders from bi^-fng and selling 
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at the hat." 16 C, 9. Lastly, it must be establisheJ 
that the order came to the knowledge of the accused 
before he did the act complained of. 3 B. L. R. Appx. 
149 ; I Bom. L. R. 524 ; 15 W. R. (Cr ) 50. In case cf 
orders made under ss. 133 or 144, Cr. P. C., a particular 
mode of service or proclamation is provided by s. 134. 
A conviction under 8. 188 was, however, held to be vab'd, 
olthongh the directions of s. 134, Cr. P. C-, had not been 
observed. Wilson, J., said : 

“I think we tnAy fairly say that the terms of s. ISlaaitht 
notification in the Gazette are directory, and ought to be foUDvel. 
and that it ts an irre^Iarity when they are not ; but it does nst 
follow that the order is a nalUty in consequence, and I think ta« 
when the order has been daly made and promulg-ited, althongh 
not strictly in accordance with the terms of theliw, and 
brought to the actual knowledge of the persen sought In be 
ed by it, that is sufficient to bring the case under s. 183 of U* 
Indian Pona! Code " 18 C. 9 at 12 j see 19D3 P.R. (Cr.) 36=2 Cr. W- 
719 ; 5 W, R. (Cf.) 4 } 2S A. 337. 


Disobedience to a lawful order is not an offence 
under s. J8S, unless such disobedience causes, or tends w 
cause, some of the specific consequences slated in th« 
section 1 Bom. L. R. 524 ; 4 C. W. N. 226; IS W. K. 
(Cr.) 22 ; 3 L, B. R. 214=4 Cr. L. J.479. Disobedience 
of an order under s. 144, Cr. P. C., is not punisbab e 
unless the evidence shows that the disobedience 
likely to lead to a breach of the peace. 31 C. 993=8 C. 
W.N. 781 ; 32 C. 793=2 Cr. L. J. 769. But if the act ot 
disobedience has tended to cause annoyance, that woa 
bring a case under this section provided the other ce- 
ments are made out, 10 Bom. L. R. 1047=S Cr. 
431=4 M.L.T. 363 ; lOE.H. C, R.424. Sec. 184 apF^ 

to orders made by public fnnetionaries for public purpose^ 
and not to an order made in a civil suit between par. 
and party. The proper remedy for disobedience 
injunction of the court is committal for contempt ol coar - 
6 C. 445 ; Ratinlal 864; 8 Bom, L.R. 638 & 639n. 

S B.H.CjR^Cr.Ca ) 46. See 2 W .R. (Cr.) 32 ; 14 C.P.^ 
R- 174; 15 KXR. 302=3 Cr. L.J. 151 ; 7 C.L.a350. 
U.E.R.(1907-13C9)I.P.C. 23=11 Cr.L.J.£6=4 Ind. ^ 
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of all reference to s. 188, thus d ffering from s. 136 of the 
1882 Code would indicate that disobedience of an order 
for the production or inspection of documents can be 
punished onl}’ in the manner piescribed by that rule but 
not under s 188, I P. C. : 1910 P. R. Cr. 15r=1910 P. 
W. R. Cr. 15=11 Cr. L. J. 386=6 Ind. Ca. 623; 1930 
P. R. 2=1900 P. L. R. 24. When the accused was 
merely given the custody of a girl, the right to arrange 
for her mariiage being given to another, it was held in 
1878 P. R. (Cr.) 3, that he could not be convicted 
under s 188 for giving away the girl in marriage. 
Similarly, convictions under s 188 were set aside m 
4 M. H. C. R. Appx. vi., where the accused disobeyed 
an order issued by a Collector, forbidding him to cultivate 
laud in the bed of a tank, because there was nothing 
to indicate the disobedience caused or tended to cause 
obstruction, annoyance or injury or risk of obstruction, 
etc., as essentially required by the Utter part of the 
section. See also Weir i. 138 & 139. In 1886 A. W. 
N. 251* a magistrate directed an inn^keeper to repair the 
gates and walls of the inn so that the property of guests 
may be safe Held, conviction for disobedience was 
unsustainable as the obstruction, annoyance or injury 
contemplated by the section is not what the court had 
found, viz., thefts of the property of travellers being 
facilitated by the gates and walls of the inn continuing 
in a dilapidated condition. The injurious consequences 
are confined to those that might ordinarily result 
on account of any act or omission of the accused. 
The law does not contemplate that a gate or w.ill is 
necessary to restrain persons from committing theft. 
But where shouting against drink near liquor shops 
being prohibited, a person shouted from a private veran- 
dah adjoining a public road using language to the effect 
“if you drink, you will bo drinking the blood of your 
children,” his disobedienco was held to constitute an 
aS<iiiCQ under s. Idi without any p'uof as fo the conse- 
quence of such disobedience; 10 Bom. L. R. 1047=4 
M. L. T. 363=8 Cr. L, J. 431=1882 A W. N. 232. 
Where a magistrate issued an order directing persons 
in possession of arms to take out licences under s. 26 of 
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Act XXXI. of 1860, a conviction under s. 188 for being 
found in possession of arms without a licence was quash- 
ed. What the defendants were carrying arms for was 
the lawful purpose of destroying game, and there was 
not the slightest indication to show that, in so doing, 
they would cause, or were in the least likely to cause, 
injury or annoyance to any person. 3 B. L. R. Appx. 
149. Where, however, the statutory consequences have 
followed, or might have followed, from the disobedience, 
it is no answer that the defendant neither intended nor 
contemplated them (s. 188, Explanation). The offence 
consists in disobedience. The element of intention is 
immaterial. 

Where increased punishment is inflicted under the 
last clause of s. 188, the finding must state facts to show 
that the case contains elements of aggravation which 
would warrant the punishment. 3 B.H.C.R. (Cr. Ca.) 32. 
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CHAPTER VII. 

OFFENCES AGAINST PUBLIC JUSTICE. 

I FALSE EVIDENCE. 

111. False Evidence. — In order to constitute the 
offence of giving false evidence, it is necessary (1) that 
the statement should have been made under circum- 
stances which raise it from a mere assertion or a pro- 
mise, into what can be described as evidence Under 
the Code, differing in this respect fiom English Law, the 
offence of perjury may be committed even m the course 
of proceedings which are not judicial. Only the punish- 
ment prescribed would vary accoidiog as the offence is 
committed m the course of a judicial proceeding or other- 
wise. See per Jenktns, C. J ,2S B. 479=6 Bom. L. R. 
.324 at 326=1 Cr. L. J. 305 : (2) that it should be false ; 
and (3) that its falsity should be known to the person 
making it 

No piomise or undertaking, however formal, or how- 
ever important it may be as evidence, in the ordinary 
acceptation of the word, conies wilhm the meaning of 
the term as used in s. 191 It must be a statement made 
m reference to some matter os to which the defendant 
is legally bound on oath, or by some express provision 
of law to state the truth, 14 W. R. (Cr.) 24, 27 C. 455 ; 
or it must be a declaration which ho is bound by law to 
make (s 191) ; or it must be contained m a legal certificate 
(s 197) , or in a declaration which is by law receivable 
as evidence (s 199). Since the Law has expressly 
prohibited an oath being administered to an accused 
pcisou [s. 342 (4), Cl P.C.. and s 5of the Indian Oaths 
Act X of 1873] under any circumstances, an accused 
person can never be made liable under s 193 , I P. C. 
for anything that he might say at any stage, before the 
original or appellate or revisional tribunal 1906 A. W. 
N. 191 = 4 Cr. L. J. 66. But there are several proceed- 
ings hold by Criminal Courts the parties to which cannot 



352 


PBBICBS. 


[CH. VII, 


bo called accused persons, 8.y.. proceedings under 6-133 
or B. 483, Or. P. 0. A false statement made by a pany 
m proceedings ot this description will render him Imj 
under 8. 193. 1 P. C.. 9 C. W. N. 983 =2 C. L. J. 149- 
2 Cr. L. J. 575. 

112 Feriury,— The first head inelndes all testimony 

giveniy aXes; mconrt. As to this, theonlygae^ 
Lt can arise are, whether the testimony '™ g'™ “ 
oath, and whether the witness was legally bound by 
oath An oath is defined by the Code 
Indian OaiU Act X. of 1873, a. 16) as “K J 

solemn affirmation substituted by law for an ^ 
any declaration required or authorized by 3 f 

before a public servant, or to be used tor the j 

prod, whether in a oonrl of lustice or not. By a 
of 1873. It IS provided— 

That where the sitoees i» * Smda or ',n “ It” 

onrection to t.k.os oa oolh, h. •bsll. f „ ehl.' 

maVe an affirmation. ^ 

( « e) " No ctnission to take ooy oath ” ao 

suhsutution ot any one tor any ^Sa 

whatever in the form m which aof 

aball invalidate any 

evidence nbaiever, »n orm respect hlkitian ot » 

tenon or irirealnr..,- 

witneBB to state tbe truth, (s. IS)* 15 ^ K • gj 

on oey snh).ct b.fore “7 “So to ‘roWi ® 

oaths and affirmations, shall be bound to staw 
subject." (s 14.) 

By the Indian Evidence Act ^-i^f’i^i'if’bave i 

may presume that ° Ahese provisions i9- 

regularly performed The ^esait ot th ? to a 

that the legal obUgatioo to tell the *-5“^ ^ as aach 

witness, by the mere fact that he gives whether 

in a Court where be could legally be put ' 

in fact he has been sworn or not, and Accord- 

has been administered m a binding form ■ 

mgly. 1^19 C. 353 where the ^" 1 X 05 tt 

under s. 193. and no evidence was the 

had been ^tually affirmed before giving 
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Court, independently oE the presumption that he had 
been affirmed, said: “ It seems clear that the offence of 
giving false evidence may be committed, although the 
person giving evidence has been neithei sworn nor 
affiiTued ■’ 2 W. R. (Cr. Lei.) 9 ; 16 M. 105 & 421, 2 L. 
B. R. 272. The ruling in 4 M. H. C. R. 183 that a 
Native Christian cannot be convicted unless he has been 
examined under the sanction of an orth on the Holy 
Gospel IS no longer law. The ruling m 19 C. 355 has been 
applied to cases where the omission to admmistet an oath 
or affirmation was intentional and not merely accidental. 
For instance, the evidence of a child has been held 
admissible where the judge considered that, although it 
was incapable of understanding the natuie of an oath 
or solemn affirmation, it was capable of understanding 
the questions put, and retaining rational answers to 
them, and therefore lecorded and acted on its statement, 
without oath or affirmation See Evi Act, s 118 , 14 
B. L, R. 293n=22 W. R. (Cr.) 1 ; 14 B. L. R. 54=22 
W. R, (Cr.) 14 1 14 B. L, R. 294=23 W. R. (Cr.) 12 ; 
folld. vi 16 B. 359 ; 23 A. 90 ; 27 C. 423 at 410 ; conti a 
per Mahmood, J., 10 A. 207, which decision was ap* 
proved in ll A. 183, to the extent of holding that a 
judge who considers a witness competent to depose has 
no option but to administer to him either an oath or 
affirmation Tne point was again raised m 18 C. W. N. 
147, but Mookerjee. J , in view of conflict of authority 
on the subject lefiained from making any definite pro- 
nouncement, holding that the case could be decided on 
other grounds. Beachcroft, J., in the same c,ase is of 
opinion that the question whether a w’ltness understands 
the nature and obligations of an oath or affiimation 
is foreign to the question of competency to testify, intel- 
lectual capacity being the only test . and undei the Oaths 
Act, the judge was bound to affirm the witnesses, how- 
ever tender their age 

It has also been held a hearsay statement when 
recorded bj’ a magistrate cannot be made the subject 
of a piosecution for perjury, 7 A. L. J. 6lS. In all such 
cases, of course, it is assumed that the statements made 
23 



■ 354 NO PERJURY, WHERE 0\TH NOT PERMITTED [cH. VH, 

are offered as evidence b}’’ the person who makes them, 
and are accepted as such by the tribunal which records 
them For instance, if a judge, wishing to inform his 
mind upon any point, were to call npon someone who 
was present in court, and to put questions to him, with- 
out oath or affirmation, it would be fairly open to such a 
person, if he were indicted under s. 193, to say that he 
never considered that he was a witness at all, or that his 
answers were to be treated as evidence in the cause. 
Supposing this to be made out that it would be a suffi- 
cient defence. In short, under s. 13 of Act X. of 1873, 
the administering or omission to administer an oath or 
affirmation may be very material as showing that certain 
answers were or were not treated as evidence, but would 
be immaterial as rendering what really was intended to 
be evidence inadmissible, or as dimmisshing^ the responsi- 
bility of the person who gave it. On this and several 
other points the statutory law in this country’ diners 
materially from the common law in England and the 
points of divergence should be well borne in mind before 
English cases are resorted to to elucidate the language 
of the Indian code. 

113. There is no perjury where the court or 
authority is not competent to record statement on 
Oath. — A witness must not only be bound, but he mus 
be legally bound by an oath ; that is, he must have ma e 
his statement before an authority legally competent o 
record a statement on oath Hawkins says : 

“ It seemeth clear that no oath %vhatsoevef taken before person^ 
acting merely in a puvate capacity, or before those who ta -e up 
them to administer oaths of a pnbbc nature, without lega 
ity for their doing so, or before those who are legally au 
to administer some kinds of oaths, but not those which 
be taken before them, or even before those who take upon 
to administer justice by virtue of an authority seemingly °° j 
able, but m tiuth unwarranted and iiieicly void, can ever 
to perjuries in the eye of the law, because they arc of no m 
of force but are altogether idle ” 1. P. C- 431. 

Accordingly, where an appeal was made under s. 
the Registration Act III. of 1877 against the refusal oi 
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the sub-iegistrar to register a document, and the registrar 
directed the deputy magistrate to make an mquiiy into 
the case, and the accused made a statement befoic him 
• on oath which was alleged to be false, it was held in 20 
C. 719 & 24 C. 755 that the deputy magistiate had 
no jurisdiction to make the inquiry, and that no convic- 
•tion could be suppoited, either undei s 6*2 of the 
Begistration Act, or under s 193 of the I P C. 

Other instances o£ nnauthocized inquiries, in which 
oaths Mere administered without juiisdiction, and held 
msullicient to support convictions for false evidence, will 
be found in IIE.H. C.R. 11; 6 A. 103; 14 C. 653; 23 

M. 223; 27 C. 455; 20 C. 724 ; 5 A. 17; 1899 A. W. 

N. 87 ; Ratanlal 25; 1864 W. R. 15 ; 1894 P. R. No. 15; 

5 M. H. C. R. 326; 12 B.H. C. R. 1 ; 1870 P.R. No. 24 ‘ 

6 11} 1879 P. R.No. 32; Weir 1. 151; 1 B. 610 at 617," 
5 Sind L. R. 102. Nor is a person punishable tor making 
a false statement on oath, wheic the court had power to 
make an inquiry, but had no power to put the person upon 
oath. 6M. 252; 12 M. 451 ; 19 A. 200; 28 A. 331. As, 
for instance, wlieio a paidon was jliegally lendeied to an 
offender, w’ho was then exiinmed upon oith 10 B 190. 
Wheie a judge, without an\ authority, altoied the title 
of a cause, so as to change it into another cause, ivlnch 
had never been legally mslifuied, and aftei such change 
the piisoner was sworn and gave false evidence, it was 
held in if V Pfnjre,32L,J.(M,C.)75=3B.& 5.531 = 

9 Cox 258, that the conviction was bid Cocklmiu, C J., 
said •' I think that the alleged perjuiy was coiumittvd on 
the hearing of a cause which had no e\isteuoe. and m 
whicii the judge had no juiisdiction ” An oath taken m 
the trial ol a cause which thecouit had no jurisdiction to 
hoar — as, for instance, m a Small Cause Coiiit, for the 
possession ol land — is not criminall.v punish ibJe. Durfun 
Y Gouch, 3 Salk, 269. The test of jurisdiction is whether 
or not the court h.id power lo enter upon the incjuirv. 
li V Bolton, 1 Q.B.66; 11 B. 702(F. B.), /ci//ojrrJ ui 14 
Bom. L. R. 753 = 13 Cr. L. J. 709 = 16 Ind. Ca. 517; 

4 C. W. N. 351 ; 32 A. 30=6 A. L. J. 963=10 Cr. 
L. J. 424=3 Ind. Ca. 952; 1893 A. W. N. 100. Where 
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a suit had been dismissed ezparte against a defendant 
but all the same the defendant applied under 0. IX. 
r. 13 , C. P. C., and obtained a rule for re-hearing, 
false evidence given at such re-hearing was held not to- 
amount to perjury as O. IX r, 13, 0. P. C., empowered 
the Munsiff to set aside only exparle decrees against a 
defendant and not ezparte decrees dismissing plaintiS's 
suit, 8 A. L. J. 674=12 Cr. L. J. 373=11 Ind. Ca. 141. 
See also 8 Bom. L. R. 587=4 Cr. L. J. 165 j 1899 A. 
W. N. 87. It must, however, be remembered that, 
where jurisdiction depends upon the existence of certain 
facts, such as value, or situation of property, that a. 
ship 18 of a particular class, or that a man is of a 
particular nation, and where the charge, on its face 
, brings itself within the jurisdiction, the court is boand 
to commence the inquiry, and in doing so acts witbm 
its jurisdiction. If it comes to the conclusion that the 
facts necessary to give it jurisdiction do not exist, it wi 
dismiss the suit or the charge, but the proceedings wi'b 
not be null and void ab imtio. If it comes to a wrong con* 
elusion, its decision, if appealable, may be set aside, and 
the Appellate Court will pronounce the decision which » 
ought to have pronounced. If a court has jurisdiction to 
commence a case, it has jurisdiction to go wrong m 
It. Thus Lord Denman, C.J., said in li v. SoUon, 

1 Q. B. 66, pp. 73, 74. “The question of jurisdiction 
does not depend on the truth or falsehood of the charg® 
(or allegations m the plaint), but upon its nature ; it is 
deteimmable at the commencement, not at the conclusion' 
of the inquiry.” So in 19 M. 375 evidence falsely given 
on a trial which proved aWtive, and had to be recom- 
meneed, because one of the jury turned out 
competent, was held still punishable. See 10 C. biH* 
14 A. 25. Nor is it any objection to the jurisdiction o • 
criminal court that the warrant has been illegally issu- • 
In R V Hughes, 4 Q. B. D. 614, p. 6E2, it was argaeQ 
that a witness could not be convicted of perjury. Lope , 

J , said 

“Whether S was sumraoaed, brought by warrant, caiu* 
tartly, -ivae brought by force, or under an illegal Aere. 

iramaterid). Bsiog before the ju<»t{cc8, however broasW 
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the justices, if they had janedictioa in respect of time and place 
■ over the otTence, were competent to entertain the chari^e, and 
being so competent, a false oath wilfully taken would be perjury." 

114. The Evidence must be faUe. — The statement 
must, as a matter of fact, be faUe, 27 C. 820=2 
•Cr. L. J.227; 10 C. W. N. 1099. It is not sufficient 
to show that the probabilities are that the statement 
tvas false, Weir I. 165; what the witness or declarant 
says about it, as facts observed by him, must be 
false. For instance, nothing is more common than to 
produce half-a-dozen witnesses to prove that a parti- 
cular document was signed, or a particular payment 
was made, m their presence. Very often the docu- 
ment was really signed, or the payment was really 
made, but they weic not there, and knew nothing 
about It. This is false evidence in spite of the fact the 
document is genuine or payment was made because 
what the witness states is that he saw the executant sign 

• or the payment being made, which statements are 
untrue. 2 W. R. (Cr). A7\Maiobtij, 6 T. R. 619 at 637 ; 
11 W. R. (Cr.) 2S 5 6 M. H. C. R. 342. When a ]udg. 
ment-cieditor presented an application foi execution, 
which by 0. XXI r. 11 C P. C he was bound to 
verify, and in v/hich he alleged as due to him the whole 
amount of the judgment debt, without slating, as he was 
bound to do, the terms of an adjustment made with the 
judgment-debtor, and a payment lecened under that 

• adjustment, it was held that ho had given false evidence 
in a stage of a judicial proceediug, and was punishable 
■under s. 193. 10 B. 288 at 298 ; 2 M. 216; 14 Cr. L. 
J. 456 =20 Ind. Ca. 616=7 Sind. L. R. 25. 

Another point that is often raised is whether the evi- 
' dence should be material to the adjudication of the matter 
under enquiry. JIaepherson, J.. in 16 W. R. (Cr.)37, 
said the words of s 191 are very general and do wot 
contain any limitation that the statement made shall have 
-any be-aring upon the matter m issue It is sufficient to 
.bring a case within the section if the false evidence is 
intentionally given with the intention of deceiving the 

• court and of leading it to be supposed that that which he 
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states is true. If the stafcemeat is absolutely iireievant it 
js difficult to imagine the accused intended to mislead 
the court on a point to which no judicial attention wonid, 
ever be p.aid. But if the evidence is proved to be false 


V. . i! t It. i.f.t, ; 1.1 It \ : . v; v ■ 

47; 28E.S33=1 Cr. L. J. 3l'’=6 Bom. L. R.379;2 
C. L. J. 101 =2 Cr. L. J. 455; 13 W. R. (Cr.) 56 ; 13 C. 

W. N. 422=9 Cr.L.J. 282=1 Ind. Cas.287; lOCr.L. 
J. 7=2 Ind. Cas. 431, 

115. Guiliy Knowledge. — The statement must aot 
only be false, bin in addition to this essential pieie^aisitSi 
It must be fa'se to t!ie knowledge of the person making 
It 9 W. R (Cr.) 54. That is. he must either kooiv or 
believe it fo be false, or lie must not behove it to be true* 
As legaids the material facts of the case, theiecangen®* 
rally be hitie doubt that if the evidence is false* 
tvitncps must liave known it to be so The gist of the 
offence unibn s. l.h-t is tlie giving or fabiication oi 
fabc fevub'nce is intentional, 11 C. W. N. 911=6 Cn 
L. J, 162; 13 C. W. N. 422=9 Cr. L. J. 282 =nn(l* 
Cas. 287. Whei’c knowledge of falsity is proved. 
tion 16 leiuUly picsomed. 3 N.-W. P. H. C. R- 133; 
26 A. 5t9 .it SIl ; 2 W. R, {Cr.)63 but wbeie a man 
makes contiudictory statements and he is tried on an 
alt* iciiitive chaigo this would no doubt relieve the prose- 
cution f/om the dutvof pioving the particular statenipst 

was faKe and ialse to the knowledge of the depouea • 
Buc the I'i/enCioa lequired by s. 193 has to be esta- 
hiisiifd f(om surrounding ciicurastance.?. Ko man can 
be convicted meiel}’ because he has made contradictory 
statements It must further be proved that the co^' 
tiadiction JS not the result of either mistake or conm 
Sion bat w.is intentional, 3 C. W. N. 81. A man who 
de}JO^es to liielact of an adoption or marriage whicu 
ne\pi took place, most intend to tell a lie. OQ the other,, 
avheip a uj.au sweais that he saw A B commit a bnrgiarv.* 
he may he- dt IiboiateK imputing to A B a ciime which wis,. 
to his knowledge, committed by X or an unknown pcrso »• 
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Oc he may have honestly mistaken AB for the criminal. 
Again, there are subjects on which a statement can only 
amount to an expression of opinion A man who swears 
that a hoise was sound when it was sold , that a man 
was not suffering from consumption when he effected a 
life insurance , that a testator was capable of making a 
will at the time of its execution, is expressing a belief 
founded on a variety of circumstances present to his mind 
at the time he formed the belief The circumstances may 
still be piesent to his mind, or they may have vanished, 
leaving merely the .stiong lecollection that they had 
led him to a state of behel, which he has no doubt was 
well founded at the time Piovided he states his belief 
honestly, his evidence is tiue. although he cannot state 
the giounds tor it, or although his leasons were euoneous, 
or his conclusion unsound {s 191, Explanation ‘2' 14K,L. 
R. 15=1 Cr. L. J. 486. Wheio a sutement involves a 
mixed question ot law and fact, a man who is honestly 
mistaken m the law, and answeis accouliuglj, is not 
Criminally liable, on the pimciple tliat ignorance ot law is 
no excuse. For ui&tmce, a man who honestly ^^taies that 
there IS no legal impediment to a pioposecl inaiiiage, 
has not given false evidence hocaiue he ib about to marry 
his deceased wife's sister, and suth a inaiii.ige is lor- 
bidden by law’, if he is not awaio th.it it is foi bidden 16 
A. 212. 

A veiy common insUnce of evuiente which is false, 
merely because it is not belioxed to be tine, auses liom 
the inveteiate habit among Indian wituessi"' ot always 
answering w’lth the gieate-.l minuteness loiUlail--, which 
they probably nevei obseixed, and would ceitainly have 
foigotten Statements of tins suit aic constantly made 
by witnesses, whose evidence lu the inain is tiuthfnl, 
to show the accuuicy of their meimm, oi tostieiigth- 
eii the belief that they are talking of ih ngs winch they 
really saw It is a common inisUke todi^behavean Indian 
witness because he einbelhshes lus facts with a fringe of 
fiction. A I'hiiopean witness who did the s uue w^lild j>ro- 
bably bo absolutely unworthy of credit It is an equally 
common mistake to attribute weight to discrepancies 



360 ACODSED WABiE JF HE ABETS PEBTOET. [cH. Vll. 

in test.roouf. They generally amount to IMe more 
than this that witnesses who agree in nhat they 
!Llly saw, vary in what It occurs to them to invent onaet 
the pressure of cross-examination. 

Though an accused “ “to bf S 

defending himself to ?L‘a ^ 5 , 19 

to supprass certain W°r! 

20yR?(Cr.r4riHuUn«A?632. Againawtoess^ 
very often find himself m the P“’.*'™ j’’°S '' J,le die 
the\ruth, he would be of petjo^^^ 

tned to esoulpate himself he would be 8“ > ^XXIX- 
See B. 11'2, Ind. Ev Aet. 3 M. H. C. B- ApP* ^ 
In 2 C. L. R. 181 . a person found P^"„y ,igbt 

these circumscances) was hpJd ent „rosecution oi 

punishment, see 3 C. W. N. 35, Snt ’ 

a boy of eleven for perjury w,is bel . , ^ , j„ j,Jereiit 

W. R. (Cr.) 37 as to quantum oi ^“ae to a 

cases. Similarly some allowance oug liispsst 

witness seeking to OTO^e some matter relatin|_t P ^ 

history, 2 A. L. J. 836-, 1905 P. R. (Cr.) 8_A 
J. 45,' 

1 16, Contradictory Depositions "tT*!® "“fbMged 
proving that any particular |g(. to the taoff- 

as being false evidence, \va8 false and „rtn«!iderable difli' 
ledge of the party making it, raised “ ®^,„ents so 
cutty, where a defendant had , „ist be false, 

contraaictovy that one or other of tic 

It might he diffioolt or impossihic to pime H 
two was false ; and if the prosecution ^ 
two as bem? false, the tribunal 

might think it was true, and acquit toe P to 

hladras Beg. III. of 1826 authorized ^raB 

prove the two contradictory statem^ ’iudee was of 
sufficieT^l to secure a conviction, ^ I -^nnt most 

..noneorother^Uhemthedrf^^^^ 


opimon that in _ . . 

have been telling a wilful 
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founded apparently upon a fiituah dehveied in 1831, 
sprang up m Bengal (Per Duthoit, J., 7 A. 44, p. 52). 
'The original draft of the Penal Code contained nothing 
bearing upon the subject, but the Indian Law Commis- 
sioners, in their second Beport of 1817 (s. 154, p. 387) 
expressed a stiong opinion that the meie fact that a 
person had in any stage of a judicial pioceeding given a 
•statement on oath which directly and positively con- 
tradicted another statement similarly given, should render 
him liable to punishment The Penal Code and the Crim. 
P. C. of 1861, which came into foice on the same day, 
contained provisions which were apparently intended 
to carry out this view. (Penal Code, s. 72 , Crim P C. 
Act XXV of 1861, as 24*2. 381. 382 ) At first it was 
assumed that, even m the case ot contradictory state- 
ments. it was necessary to prove which was false, and 
many conflicting decisions weie recoided, even after a 
•contrary ruling had been given. Finally, it was agreed 
by all the High Courts, that wheie the two statements 
were so irreconcilable, that one or other must necessarily 
. he false, it was unnecessaiy to offer any evidence to nega- 
tive either assertion Thi® was so decided upon the Onm. 
P. C of 1861 by a Full Bench of the Calcutta High 
Court, m 6 W. R. (Cr.) 65=B. L. R. Sup. Vol. 521, and 
by the Madras High Court m 4 M. H. C. R. 51 ; upon 
the Crim. P. C. of 1872 by a Full Bench of the Calcutta 
High Court, in 13 B. L. R, 324=21 W. R. (Cr.) 72; upon 
the Crim. P. C of 1882 by the High Court of Allahabad, 7 
A. 44, and by the Boinba> High Court, 10 B. 124. The 
reason is this stated in 6 M. H. C. R. 342, that the law 
makes no distinction between the testimony of a person 
directly falsifying the alleged false statement and the 
contradictory statement of the accused himself, such a 
contradictory statement being an admission inconsistent 
with his innocence. See also 1883 P. R. No. 20. 1888 P, 
R. No. 32, 1904 P. L. R. 261. 1893 P. R. No. 27, 1899 P. 
JL No, 3, 1903 P. R. No. 21 ; 8 M. L. T. 86 = JflJD AJ, 
W. N. 397. But where the prosecution undertakes to 
piove a particular statement to be false and a charge is 
drawn upon those terms, a conviction cannot he had by 
merely putting in a contradictory statement made by the 
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accused some time previonsly, 5 Sind. L. R. 136=13 
Cr. L. J. 28=13 Ind. Ca. 220, because the accused 
})unself is not a witness, his preWons statement is oalj 
secondary evidence and secondary evidence of a person 
suspected to be a liar. 4 B* L. R. (A. C.) 4=12 W. R. 
(Cr.) 66. But where a contradictory charge is properly 
flamed, the pioseeution avoids the responsibility of 
having to prove either statement to be untme. 

It is haidly necessary to remarh, that the mere 
cucumstance that the same man, at diffeienfc times, made 
contiadictoLv statements upon the same point, is by no 
means conc(’ sive proof of guilt. Kicher statement may 
have been undo under the intUiencc of forgetfoincss, or 
mi'-apprt'livtwKui : or he may, when he made the second 
statement, hive discoveicd the f.alsity of svbat hr had 
bt'lievnl to be true when he made the first stateinent. 
St‘!l less would It he *-Ble to convict, when each statement 
meiuly conveys an expiessiou of opinion : for instance, 
as to tile Klentifioation of property, or the similarity of 
haudwiinng Tlic law does not punish a man because 
he lia-s changed his opinion. Consistency is not neceS" 

eauK avutue, 3 C. W. N, 35. The statements must 
lehite to matteis so necessarily within the knowledge of 
the pai ty on both occasion', that one or other statement 
must have been known to be false when it was made- 
Foi uistaucG, if a man were at one time to sweat tlat 
he h,id been beaten and lobbed, and at another time 
Were tj '■wear he had neither been beaten nor robbed, 
eittmi assei tion may be true, but he must have known 
one i>i ochei to be untrue. In charges founded upoo 
supjiOM'd contradictory statements, every ptesumpbo^ 
in ijviKir ot the possible reconciliation of the statemen^^ 
mu'-E h,- made. 13 B. L, R. 325n. j 4 B. L. R. (A. Cr.j- 
9 at 12 = 12 W. R.(Cr.)69; 7 A, 44; 10 C. 405& 
937; 10 B. 124. See as to contradictory stafcomens 
in the same deposition; 26 M. 5S. The Madras High 
Coutt m Weir I. 164 laid down that convictions shoui 
not oe lud by teason of the mere fact there was a 
conti.uuAion. This would however be a matter for the 
cousnic-iat.\on of the court in granting sanction imdc 
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s. 195, Cr. P C. Evei '7 facilitj ought to bo afforded 
for genuine lepeotance 1864 W. R. (Cr.) 10; 1931 
P. R. No. 21 ; 1899 P. R. No. 3; 12 Cr. L. J. 405=11 
Ind. Ca. 589; 1911 P. W. R. 34=1911 P. L. R. 230; 
16 O. C. 81; 14 Cr. L. J. 280 = 19 Ind. Cas. 712, 
contra, 13 Cr. L J. 752=17 Ind. Ca. 64. Nothing is 
moie dangerou'i to the admimstiation ot justice than 
that a man should be allowed to adhere to a he uttered 
under pressure to which witnesses are often subjected 
from various quarters The piactice of dispensing with 
evidence in the trial of alternative charges based on 
contradictory statements was condemned by the Madras 
High Court in Weir I. 165. To estimate the gravity of 
the otfence, the comt should have some evidence as to 
what beaiing the alleged contiad/otoiv statement hid 
upon the case under enquiry .Vs obseived bv Scotland, 
0 J , in 1 M. H, C. R. 38, this ndi have gieat weight 
m deciding whethei the contr.adiction was mt- ntionai or 
due only to madveitenco, inditfeieiice oi cnoli'-siie'S on 
the part of the accused Set 14 C. W. N. 767 ; 28 B. 
533=6 Bom. L. R. 379=1 Cr. L. J. 393 ; 12 W. R. (Cr.) 
11; 16 W. R. (Cr)37; 19 W. R. (Cr.)69; RatanUl 
502; 5 P. L. R. 261 = 1 Cr. L. J. S17, 5 Sind. L. R. 129 
= 13 Cr. L. J. 23=13 Ind. Ca. 215. 4 Bur, L. T. 262= 
13 Cr. L. J. 56 = 13 Ind. Ca. 392. .Vrvitness sh'>uld be 
given every oppoitunity of explaining an appaientlv con- 
tradicton statement, 19C6 P. W. R. (Cr.) 35=7 Cr, L. 
J 460; 11 Cr. L. J. 353=6 Ind. Ca. 409; 1911 p. w. 
R. (Cr.) 14, 1911 P. L. R. 72=12 Cr. L. J. 265 = 10 Ind, 
Ca. 840. An affidavit filed by a witness with a view to 
get his evidence ns iccoided corrected cannot be made 
the basis of a piosecution for having made contiadictory 
statements, 17 K. L. R. 229=7 Cr. L J. 65. 

It Will 1)8 observed that the form of charge given for 
such cases, tC. P. C. Sch. v. Foim wvm (n ). 4 ) 
though it ooincs under the list of ch.iiges with two or 
more heads, dilTers from all the other forms m the same 
list in this respect . they charge the sam* transaction as 
possibly constituting one or other of uitTorent otTence?. 
It charges two transactions, either of which may be 
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accused some time previonsly, 5 Sind. L. R. 136—13 
Cr. L, J. 28=13 l«d. Ca. 220, because the accused 
himseif IS not a witness, his previous statement is only 
secondary evidence and secondary evidence of a person 
suspected to be a liar. 4 B. L, R. (A. C.) 4=12 W. R. 
(Cr.) 66, But where a contradictory charge is properly 
Kami'd, the piosecutioa avoids the responsihiluy of 
having to prove either statement to be untine. 


It IS haidly necessary to remark, that the more 
circumstance that the same man, at different times, mau® 
contiadictorv statements upon the same point, is by no 
means coiicl’ s've proof of guilt Either statement may 
have he<-n muh* under the influence of forgetfulness, or 
mi^-appU'hvn&iun . or he may, when he made the secon 
statement, hive d'seovered the faUity of what he 0 ‘ 
believed to be true when lie made the first statement. 
Still less would u be -“afe to convict, when each statemen 
meioly conveys an expression of opinion: formstance, 
to t)v* i.Ientifioatum of property, or the snnilaDiy 
handwrifmg. The law does not punish a man 

he lias changed lus opinion. Consistency is not nec 

saniv aviicue,3 C. W. N. 35. The stateinentyausi 
relate to inatteis so necessarily within the knovvlcap 
the pai t) on both occasions, that one or other stateme 
must have been known to be false when it 
Eoi instance, if a man were at one time f me 

he h.id been beaten and robbed, and at another ' 
were ti ''wear he had neither been beaten nor ' 

esthci jissei turn may be true, but he must have ^ 
out: .11 other to be untrue. In charges founds P 
suppO:.fd contradictory statements, every 
in lavoiii of Che possible reconciliation of the « \ 

must b.- made 13 B. L. R. 325n. ; 4 B, L. R* « a 

9 at 12=12 W, R. (Cr,)69; 7 A. 44 ; 10 p' 

937; 10 B. 124, See as to contradictory state^ , 
in tiie same deposition; 26 M. S5. The 


Cuuit in Weir 1. 164 laid down that convictions 


should 


not t)« Jiad by leason of the mere fact - ijje 

comiauic'tjon. This would however be a matter 

con-.idLiatlion of the court in granting sanction 
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s. 195, Cr. P C Every facility ought to be afforded 
ior genuine xepentance 1864 W. R. (Cr.) 10; 1931 
P. R. No. 21 ; 1899 P. R. No. 3; 12 Cr. L. J. 405=11 
Ind. Ca. 589; 1911 P. W. R. 34=1911 P. L. R. 230; 
16 O. C. 81; 14 Cr. L. J. 280=19 Ind. Cas. 712, 
contra, 13 Cr. L J. 752=17 Ind. Ca. 64. Nothing is 
more dangerous to the administiation ot justice than 
that a man should be allowed to adhere to a lie uttered 
under prossuie to which witnesses are often subjected 
from vaiious quarters The piactice of dispensing with 
evidence in the trial of alternative chaiges based on 
contradictor 3’ statements was condemned by the Madras 
High Court in Weir I. 165. To estimate the gravity of 
the offence, the court should have some evidence as to 
what beaiing the alleged coiitiadictoi v statement hid 
upon the case under enquiry' As obseived b\ Scotland, 
0 J , in I M. H. C. R. 38. this will have gic.it weight 
in deciding whether the contradiction was inti nfional or 
due only to inadvertence, indilfeience oi cllell'>■bne'^s on 
the part of the accused Sec 14 C. W. N. 767 ; 28 B. 
533=6 Bom. L. R. 379=1 Cr. L. J.393; 12 W. R. (Cr.) 
11; 16 W. R.(Cr)37; 19 W. R. (Cr.) 69 ; Ratanlal 
502 ; 5 P. L. R. 261 = 1 Cr. L. J. 517, 5 Smd. L. R. 129 
= 13 Cr. L. J. 23=13 Ind. Ca. 215. 4 Dur. L. T.262= 
13 Cr. L. J. 56=13 Ind. Ca. 392. A witness slinuld be 
given every oppoitunity of esplaming an appaientU’ con- 
tiadictorv statement, 19C6 P. W. R. (Cr.) 35=7 Cr. L. 
J. 460; 11 Cr. L. J. 353=6 Ind. Ca. 409; 1911 P. W. 
R. (Cr.j 14, 1911 P. L. R. 72=I2Cr. L. J. 265=10 Ind. 
Ca. 840. An afliciavit filed by a witness with a view to 
get his evidence as recorded corrected ernnot be made 
the basis of a piosecution for having made contiadictory 
statements, 17 K. L. R. 229 =7 Cr. L J. 65. 

It will 1)3 observed that the form of charge given for 
such cases, (C. P. C Sch. v.. Fotm wvni (n ), 4 ) 
though it comes under the list of ch.nges with two or 
more heads, differs from all the other forms m the same 
list in this respect . they charge the sarar transaction as 
possibly constituting one or other of different offences. 
It chaiges two transactions, cither of which may be 
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estabh'ahmg that by means of one or other 
of them, it 13 immaterial which, he has committed the 
single offence charged. As slated bj Mortis, J.. in 13 B. 
L. R., at p. 335=21 W. R, (Ct.) 72, at p. 75. " The 
course allowed by the law was adopted of framing a charge 
contaming two conti'adictorystatements of such a nature 
that the two, when taken in combination, disclosed the 
■specific offence of intentionally giving false evidence." 
Accordingly, it has been held m Bombay that each of the 
'sUtoments relied on must be sufficient to constitute the 
•offence charged. A charge alleged a false statement 
'■ruadQ to a public officer, and a contradictory statement 
on Oath made to a magistrate, and alleged that by virtue 
of such statements he had committed an offence punish- 
able under s. 182 or s. JUS. It was held that it it was 
intended to charge two offences in the alternative, the 
•charge was bad as not being framed in accordance with 
B. 23S of the Cnm. P. C. But if the charge was to be 
^aken as framed under Sch. v., xxviii. {ii.), 4, then 
there could be no conviction, as a false statement uudec 
■s. 182 could not constitute an offence under s. 103, or 


t'tcc vend, wedderburn, J., said : ” He cannot success* 
fuUy be charged under s. 193 of the Indian Penal Code, 
because he only gave one deposition in which there are 
no discrepancies ; and, similarly, he cannot be chaiged 
Under s. 182, for he only once gave information to a 
public servant.*’ 10 B. 124. at 129; 11 B. 702. iior 
•Can separate chargee bo framed for each offence, for 
unless there is evidence as to the falsity of either state* 
ment. both must fail. 18B.377.(F. B.> The question has 
been raised when a person makes one statement in tb® 
course of a I’udicial pioceeding and a contradictory 
statement in a proceeding not judicial so that the two 
statements are not under the same part of s. 193, 1. P- C- 
■whether a charge m tho alternative for having made two 
contradictory statements could be sustained. The 
tion was answeied in the affirmative in 22 A. US, 5 M- 
i. 35S at 356 & i9os a. W. N. 73=7 Cr. L. J. 3^2. 
CCA Ratanlal 401, 18 B. 377 A: 28 B. 533 at 

, ^ * ^* 390. The point will be found discussed 

^ length in 15 K. L. R, 148=2 Cr. L. J. 590. See also 
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1899 A. W. N. 39. It certainly seems to me that this 
mode of charging two contradictoTy statements, made at. 
different times, as making out a single offence, does not. 
come within the terms of s. 72, I P. C It would be-, 
impossible under that section to charge two different, 
acts of housebreaking on different nights, and to conclude 
that by means of one or other of them the accused com- 
mitted an offence under s. 456. The whole procelure 
seems to rest on the fact, that the particular foiin which 
anthonzes such a mode of charge is contained in the 
schedule to the Cum P C., and is sanctioned by s 55 1. 

Where it is intended to support a charge of false 
evidence, by proving contradictory depositions given 
before different tribunals, the pioper sanction must be 
obtained fora prosecution on each branch of the altei- 
native 11 E. H. C. R. 34. And similarly, there must 
be a suflicient committal to justify an independent trial 
for each false st.iteracnt It was so held with reference 
to Act XXV of 1861. s 172 See Cnm V. 0 18H2, 
Bs 477. 478: 3 B. L. R.{A.Cr.)36=12 W. R. (Cv.)3I ; 
4 B. L, R. (A, Cr.) 9=12 W. R. (Cr.j 69. 

117. Fabrication of False Evidence. — The offence 
of fabiicating false evidence under s 192 involves throe 
elements- (1) the causing the e.xistence of any ciicum- 
stance, or making any false entry, or any document con- 
taining a false statement, (2) with the intention that it 
may appeal in evidence in a judicial proceeding, or a 
proceeding taken by law before a public serv.int !i% sucli, 
or before an arbitrator , (3) m order to c.iiise any person 
whose duty it is m such proceeding to form iin opinion 
upon the evidence, to aiiive at an erroneona opinion on 
any point inatcu'al to the icsuU of such pioccding. 
Where a person's name to a petition was wntti-n by Lis 
son but not with any frandulent intention an 1 the fatb'-r 
if he had not authorised did not object to the s'm liaun^ 
made the signature, it u-as held in 4 L. B. R, 45=C C*-! 
L. J. 283 that the act w.is not an offence as deO-ied jr 
s. 192. It has to be remembered that s. J9_' difTe'^' 
from 6. 191 in that the fabrication must b^ oc u pviv* 
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material to the proceecling, Ratanlal 2, 1903 A. W. N. 
•68. It IS therefoie no offence if the fabricated matter is 
altogether inadmissible in evidence, 5 M. H. C. R. 373, 
10 C. L. R. 433,6 A. 42, 21 A. 159, 5 Sind L. R. 102= 
12 Cr. L. J. 563=12 Ind. Ca. 631. Also suggesting a 
false mfei-ence would not amount to fabiication. Id 
1910 P, L. R, 80=11 Cr. L. J. 601=8 Ind. Ca. 243, the 
oiiginal ot a mortgage deed contained endorsements of 
payment which the accused desired to hide. He there- 
fore pioduced a genuine copy of the original deed without 
the endorsements so that the officer before whom it is 
produced might infer no payments had been made. 
This was held not to amount to fabrication 

A person wlio put stolen goods in a man’s bouse, with a 
view to bringing a false charge of iheft against biro ; 3 W. 
R,(Cr)59;4N.W.P.H.C.R.133; 1905 A. W.N 52= 
2 Cr. L. J. 100 or who altered the position of a 
ment boundary stone, with a view to pioceedings affect* 
ing the limits of iiis land; or wJio changed the contents 
of, a bag of samples, whlcJi was to be produced m a 
suit on a warranty, Q v. Verones, (1891), 1 Q* 3w» 

would be causing a ciicumstance to exist within the 
meaning of s. 192 The insertion in an account-boos, 
whicli IS admissible evidence under s. 34 of the Evidence 
Act, that money had been received or paid; or theentiy 
in a revenue lecoi'd that a particular person was m po»‘ 
session of land, or had paid revenue m respect of i - 
would be similarly jiunishable Anything is a false sta ce- 
ment which embodies a fact cajiable of being used m 
evidence, 10 C, W. N. 220=3 Cr. L. J. 196. Thus a 
pleader’s cleik who alters the date in the copy of a 
in order to hide his own fault in not having 61^^*® 
execution petition in time, would be guilty of an offence 
under s. 193. Weir 1. 551 ; under s. 29 anything is a 
document upon which such matter is capable of 
visibly c.xptessed. A claiiiant in a pedigree case, w i 
substituted for a genuine tombstone a false one, , 
contained an untrue statement as to a marriage, a bir ’ 
the date of a death or the like, would also be making 
document containing afalsestateinent. Whereapoi'^o^ 
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at the instigation of the dcfenjant applied to a stamp 
vendor for a stamp, giving his name as Chatter Singh, 
and thereby procuied the asnal cndoisetnent to be made 
on the stamp, showing a sale to Chatter Singh, in order 
to u«e it ID subsequent proceedings against him, it was 
held m 2 A. 105 that the defendant had theieby fabri- 
cated false evidence. 25 A. 75 ; 4 N. W. P. H. C. R. 46. 
The fact that the judicial proceeding has not yet been 
commenced is perfectly immaterial. A mere fabrication 
is punishable under s 192 and the use of the fabricated 
article undei s. 196. A pcison who tries to foist stolen 
propeity on an innocent peison may bo made liable both 
under s. 192 and B. 414, 1.P.C., 1 A. 379. Similarly a false 
’return of seivice of stiminons, 8 W. R. (Cr.) 27; 2 M. H. 
C. R. 43 and a false return to a wairant of sale, Weir 
1, 155 would be covered by s 191 . so also, signing and 
verifying a Daikhast ' *’ nR.:’!, 

L. R. 886=1 Cr. L. I J**: • 
false balance sheet ' 

offence under s. 418, not under s. 193, T. P.C., 16 A. 88. 
A clerk who, to cover his own negligence, substitutes 
spurious pipeis in the room of genuine ones he has lost, 
would be within this section S A. 553, The section 
defines fabrication apart fiom the ideas of injury, dis- 
honesty or fraud as defined in the code, (see also 
6 C. 482) and leaves the accused no foc«s penitentia. 
8 A. 304, 15 A. 173. 

The intention must be that the thing so fabricated 
should be used as evidence, and this intention must have 
existed at the time of the fabrication, 7 M., at p 290. 
It must therefore be something capable of being so used. 
If an accused poison fabricates a document for the pur- 
pose of making it appear to be what it is not and causes 
it to be produced in Ins defence, he may be guilty of an 
offence under s. 193. (1890) A. W. N. 96; (1880) P. R. 
(Cr.) 10, i’a^e statements contained in mere appficafions 

to a court or public ollicer, which aie not in themselves 
evidence of thefacts tbeyassert, do not come within this 
section. 9 W.R (Cr.)58; 2 B. L. R. (A. Cr.) 1=10 W. 
R. (Cr.) 31. A police officer snppiessed certain reports, 
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and then made an entry in his diary that he had forward- 
ed them, no douht with the intention of prodacing the 
entry as evidence in his own behalf if any charge was 
brought against him. It was held that this was not aa 
offence within s. 192, as the entry, though admissible 
against him, could not have been used for him. 6 A. 42 
followed in2i A. 159. The entry might have been very 
much in his favour in the event of a merely department* 
al inquiry, but this would not come within the section 
as “ a proceeding taken by law before a public servant." 
It is not, however, by any means clear that the defend* 
ant could not have managed to get the Court to look at 
the entry as corroborative evidence, or as showing the 
course of proceedings in his office, and, if received, it 
would have been very materia). A witness may Iw 
indicted for giving evidence that is false, though, as a 
matter of law, it ought not tohave been admitted. J?.v. 
Oibbona, 31 L. J. (M. C), 98=L. & C., 109. 

Where it is not the intention of the accused to use 
the fabricated evidence in a judicial proceeding, the 
nature of which is discussed hereafter (§ 118), or before 
an arbitrator, it must be intended to be used in a 
proceeding taken by law before a public servant as such. 
Thus in 7 C. L. R. 356, the accused in order to save an 
estate from forfeiture made a false entry as to receipt of 
rent in a book maintained in the collector’s office, the 
collector being empowered by law to take proceedings 
in respect of arrears of rent. Though the false entry was 
not made with the intention of using it in a judicial prc- 
cesding, the act of the accused was held to be witbm 

B. 192. But in 17 A. 436, an awfii made a false report o 

his having been obstructed in delivering possession o 
property under a civil court decree, this was held not to 
constitute an offence under s. 192. But where the lessee 
of a forest presented false accounts to a forest ouice lo 
order to defraud the Government, it was held that be 
had not committed an offence within the meaning o 
B. 192. The Court said : 

“lt\los8 not appsAr thAt the forest oSiaer kas 
law to hold an investigation and take eiideocj in nny m* 
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nil. His functions seem to be purely ministerial, and no proceed' 
ing**, b> wav of in' e^tigation, being ptovtded for and reguUted by 
In'v, the statement la>d before him, though falsa, would nob be 
false e'-idance fabricated so as to expose the fabricator to the 
penalties of s 193." 13 B. R. C. R. 1< at p. 6. 

Fmally, the object of the fabrication mast be to 
cause anv peison — whether judge, juryman, or assessor — 
who bad in the proceeding to form an opinion upon the 
evidence, to entertain an erroneons opinion upon some 
point material to its result. 1903 A. W. N- 68. Not, be 
it obseiwed, upon the nltimate result, but upon some 
point material to the result. For instance, suppose the 
issue to be decided was, whether the defendant had paid 
a particular debt, which be had in fact paid, and that, to 
strengthen his case, be inserted in his books a false 
entry of the payment. The result would be to induce 
the judge to come to a perfectly sound view on the issue 
itself, viz.t whether the payment had m fact been made. 
But he would have been led to an erroneous opinion as 
to a point material to the I'esnit, ptr., whether the 
defendant's books contained such an entry as might 
naturally be looked for under the circumstances. Where 
a person who wished to register a document alteied its 
date, so that it might appear to be presented in proper 
time, this was held to be an offence within the section, 
as the object was to induce a public servant to act differ- 
ently from the way in w'hich he ought to act, in a 
proceeding taken befoie him by law. 6 C. 482. On the 
other hand, where a Vakil filed m a civil suit a Vakalut- 
naniah, which contained a statement that it was signed 
in the presence of the Adighari of the Amshom, and 
purported to be signed by him, and it appeared that the 
Vakalutnaviah was really given by the client, but that 
the attestation was falsely added by the Vakil, to make 
the Vahalnlnamah admissible according to the rules of 
practice, it was held thata conviction under s 192 could 


affect his decision of the case. 5 M. H. C. R. 373 ; see 
21 A. 159, which relates to false entry in a special 
diary of an investigating police officer not admissible in 
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evidence. See aho2 C.L. J. 46. The mere fart Ibl lie 
^nh7 ‘ ‘’a of 'li' 

roiice oacer deposing svoald not make ii maieriil 
evidence or indeed any evidence of anv date, fact or 
statement therein contained. ]9 A. 390 (F.B.kSCF.L 
K. 5 is an e.slreme case. There, for the information of 
the court, a witness misread a docnment. This arts heU 
DO o amoont to fabrication or causing a circaicslance 
o CTist, probably on the ground the document u-as there 
est it properlv read if he so chosr. 
Bat in 29 A. 351=4 A. L. J. 237=S Cr. L. J. 255, the 
brother of an accused desired the coart to get theprcw- 
«u ion witnesses to identify the accused and pradceeJ 
eo ortueive men none of whom could the witness?? 
Identify as the accused. When asked by the court where 
be accused really was, the brother pointed cut a msa 
other than the accused as the accused, and this was 

to fabrication of false evidence. But where 
there being disputes between brothers regarding articles 
m a box, the one who scooped out a hole in the 
‘Wall and secretly removed some of the articles with a 
•view to make it appear there was a theft was heW 
;not guilty of any offence as he had no intention of 
‘Charging anyone with having committed theft. lO C» 

L. R. 187, Unless the intention of the accused i.s cleat 
that the fabrication was with a view to be used in on? 

Of the proceedings contemplated by s, 192, it is not an 
offence. 1905 A. W, N. 52. Thus, wlien ajjatican mad? 
entries in his book ont of documents he knew to b? 
foiged, lf90 P.R. No. 26, and wherea A’uiwhVu^wasuiad^ 
and signed by the lessees with the intention of causing 
it to be believed that a false recital contained therein 
»that there was a lease by the landowner, 1894 P. R. 

•^nst. these facts were held not to constitute an offence, 
a fc 

**^^IIowing facts appeared in a case decided in 
'V • — A. purchaser of land obtained a registered 


^ ‘"yA purchaser of land obtained a registered 
_(le in which the property was rightly described 


m which the property was rightly desenneu 
4yf ^adaries, but its revenue number was wrongly 
•^eerf "^5 0 instead of 272. Subsequent to registration. 
- ^(altered the number fnjm 10 to 272, and pro* 


oyv • laueieu me number jnjm ju to am* 1 ',“' 
® Mfied so altered as evidence in a suit in which 
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evidence. See also 2 C. L. J. 46. The meie fact that the 
entry might be useful to refresh the memory of the 
police officer deposing would not make it material 
evidence or indeed any evidence of any date, fact or 
statement therein contained. 19 A. 390 (F.B.).9 C.P.L. 
R. 5 IS an extreme case. There, for the information of 
the court, a witness misread a document. This was held 
not to amount to fabrication or causing a circumstance 
to exist, probablj’ on the ground the dociimeot was there 
for the Magistrate to get it properl}' read if he so chose. 
But m 29 A. 351=4 A. L. J. 237=5 Cr. L. J. 285, the 
brothel of an accused desired the court to get thepro«e- 
•cution witnesses to identify the accused and produced 
ten or twelve men none of whom could the witnesses 
identify as the accused. When asked by the court svhero 
the accused really was, the brother pointed out a mau 
other than the accused as the accused, and this was held 
’to amount to fabrication of false evidence. But where 
'there being disputes between brotheis regarding articles 
an a box, the one who scooped out a hole in tb® 
’wall and secretly removed some of the articles with a 
Tiew to make it appear there was a theft was held 
-not guilty of any offence as he had no intention of 
‘Charging anyone with having committed theft. 10 
L. R. 187. Unless the intention of the accused is clear 
that the fabrication was with a view to be used in one 
of the proceedings contemplated by s. 192, it is not an 
offence. 1905 A. W. N. 52. Thus, when apatwari made 
entries in his book out of documents he knew to o® 
forged. If 90 p.R. No. 26, and wheie a kabulyjat was made 
and signed by the lessees with the intention of cansiUo 
it to be believed that a false lecital contained themm 
flhat there was a lease by the landowner, 1894 P. R* N®’ 
const these facts were held not to constitute an offence, 
of a ft 


^°^towing facts appeared in a case decided la 
•mad . — A purchaser of land obtained a rcg*stf^ 


aiiicu » ,.3 

jj^sale in which the property was rightly 


a ./^undaries, but its revenue number was wrongjT 

.^e/j^aV]0 instead of 272. Subsequent to registrati^- 
by filtered the number from 10 to 272, j. 

ont ^ ® M 0®^ so altered as evidence in a suit m 
• • ^eda 
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the plaintiff had sued him for this very land, claiming it 
as his own under the numbei 27*2. The vendee establish- 
ed his vlefence, but upon the alteration being discovered, 
he was indicted undei ss 171 and 193 The High Court 
held that the charge could not be sustained under either 
section, inasmuch as theie was no such fiaud as was 
essential to constitute foi^ery, nor any intention to cause 
any person to entpit.am an eironeous opinion touching 
any point mateiial to the result of a pioceeding, which 
was essential to make out an offence under s. 193 or 
s Ithi, 5 A 217 at 221 It was admitted that the case 
would have been different if the object of the alteration 
were to make it appear that the property intended to be 
conveyed bv the sale-deed was other thin that which it 
actually did puipoit to convey The Court, however, 
seems to have been of opinion that, as the property was 
completely indentified by boundaries, the insertion of 
the number, whether right or wrong, was merely 
immaterial On the other hand, it is obvious that 
considerable doubt would have been thrown upon the 
title, If the title-deed professed, upon its face, to refer 
to a different piece of land, and that it was very material 
to the result of the proceeding to alter the number so as 
to remove this doubt Supposing it shown that the 
number w’as altered in older to improve the title-deed 
as evidence in the event of proceedings commenced, or 
contemplated as likely, it seems with great respect, 
that a conviction under s 193 or s, 19G would have been 
correct. If the alteration was merely made to as to 
remove what might be a blot upon the title in case of a 
futme mortgage or sale, then, no offence would have 
been committed The date at which the alteration 
was made does not appear lu the case. 

It IS not necessaiy, in a charge based upon s. 192, to 
show that any actual use has been made of the evidence 
so fabricated. The mere fabrication is punishable under 
s. 193. The use of the fabricated article is punishable 
under s. 196. 

It will be remarked that the same element of mate- 
riality, which is essential to the offence defined by 
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s. 192, is also introduced into the subsequent sections 
197 — 200 where the offence is committed out of court. 
But for anything done in /acie cwrio? materiality of the 
false statement is not made the gist of the offence. 
Thus the offence of giving false evidence, as defined by 
s. 191, IS made to consist in giving any false statemepi, 
and nothing is said as to its being a statement material 
to the point. The omission is evidently intentional, 
since in the original draft (s. 188) the words “touching 
any point material tc the result ’’ were introduced. 
And so it has been ruled, that the materiality of the 
subject-matter of the statement is not a substantial part 
of the offence of giving false evidence under ss* 1^1 
. and 199. 1 M. H. C. R. 38; Ratanlal 2 ; 6 W- R. (Cr.) 84; 
19 W. R. (Cr). 69} 16 W. R. (Cr.) 37; 1903 A. W. 
N. 68; 5 B. H. C R. (Cr. Ca.) 68; 26 A. 509»1 Cr. 
L. 3. 434 = 1904 A. W. N. 115=1 A. L. J. 236. Where, 
however, a criminal indictment is based upon a wl®® 
statement as to a wholly immaterial fact, it will often 
be successfully contended that the knowledge of ns 
falsity, which is necessary to secure conviction, bas no 
been made out, and in any event, it 'Would affect t e 
question of sentence. Where a party deliberately luakes 
an untrue statement as to a very material circumstance, 
to which his attention is likely to have been directed, an 
when this false statement is for his own benefit, ^ 
that of the person calling him, it may be assumed a 
he knew he was deposr'g falsely. But no such 
tion can aiise where the point was irrelevant, ana o 
Upon which he might have auswered either 
equal absence of result. In such a case a Court 
Seldom be }Qstified in exercising the powers vested m 
by the Ctvm. P. G., s. 195. 

118. Judicial Proceeding. — Unders 193 the punjsb 
ment lor giving or fabricating false evidence in apys © 
of a judicial proceeding is heavier than when it is 8* . 
in any other case. The phrase is boriowed from ^ 
law, which made it one of the elements of perjury 
the oath had been taken in a judicial proceeding'-' 
Lord Mansfield, B. v. Jylett, 1 T. R.. 63. JfuirAms 
upon this : “ It seems to be clearly agreed that all s 
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false oaths as are taken before those who are in any 
ways entrusted with the administration of public justice, 
in relation to any matter befoie them in debate, are 
properly perjuries.” " And it is said to be no way 
material, whether such false oath be taken in the face of 
a Court, or by persons authorized by it to examine a 
matter, the knowledge whereof is necessary for the right 
determination of a cause, and therefore, that a false oath 
before a shentt, upon a writ of inquiry of damages, is as 
much punishable as if it weie taken before the Court on 
trial of the cause.” 1 Hawk , P. C. 430. In the earliest 
case in which this question arose, Scotland, C. J.. m the 
course of argument, asked counsel to define a judicial 
proceeding. The answer was, “Any step which the 
Court may take fiom the commencement of a suit to 
its termination.” This definition was accepted m the 
judgment as correct. The Chief Justice said “It is 
nothing more nor less than a step taken by the Court 
in the course of the administration of justice, in connec- 
tion xvith a case pending ” 2 M. H. C, R. 43, at 4S, 
S6. The question there arose in a civil suit, in which 
all the proceedings fiom fiist to last are under the 
contiol of a single couit The definition would have to 
be extended to meet the case of criminal proceedings, 
which are conducted by a senes of authorities before the 
couit of trial With this view, a judicial proceeding might 
be defined as “any step in the lawful administration 
of justice, m which evidence maybe legally recoided 
for the decision of the matter in issue in the case, oi of 
any question necessaiy foi the decision or final disposal 
of such raattei ” In the Madras case above lefeired to, 
where it appeared thit the bailiffs oi a Couit, twelve in 
number, weie constantly called upon to give evidence as 
to the service of summonses m the different cases before 
the Court, and thixt it was the piactice to call them all 
up at the beginning of each day, and to aftiim them 
solemnly to give tiue evidence in all the cases coming 
before the Court that day, and one of the bailiffs at a 
later peiiod of the day gave false evidence, it was held 
that he was piopeily convicted unders. 195, the alfir- 
ination being admmisteied in “a stage of a judicial pro- 
ceeding ” 8o false evidence given upon an application 
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ment v f o''i‘iocce of a dora. 

c M’a ® 2 Den. C. C. 302 =21 L, J. {M, 

wd’o™ oilmiaily punishable. If after a prisoner 

prtvo^re ’Tf"™ M feof 

under n 7 -°°T enhance the punishment 
under s 7o I P c that again would clearly be a sia.e 
eLe , e Proooedmg, just as imich as proceedings in 
939 B w"d“ ™it 6 Bom. L. R. 8S6=! Cr. L. J. 
l^A 509=1304 A. W. N. 115= 

7 91 I ^96 ; W E. 288 i 6 A. 626= 1884 A, W. N. 253 : 
197n"p B M ^9-’^ Cr. L. J. 456=20 InJ. Ca. 616; 
1910 P. R. No. 1. (The ruling in 35 C. 133 that execu- 
'intia not judicial pioceedings does rot 

1 sound.) So It was held m 3 W. R.{Cr.)S9 
in*,-. '' *^*^a'*' Ixjhce-insppCiOl* was conduetingan inquifj’ 
ctir, sale laws, prehmjnafytoa pra- 

l. 4 r^w. I* ^ourt of justice, this was a stage ofa 

tf> PJOceedme The report gives no informatioo as 
whiSi or the authority under 

enoiMvt^ oondiicted Similarly in the case of an 

unLr f ^ niagislvate belore issuing an order 

UTii^iA) C , 19 M. IS or recording statements 

unde; » IM, c, p. c ,29 M. 89 /c/foicm/ie M. 421) 
mqu-iy under s. 47G. Cr. P. 0, (37 C. 

01 . , Cr. L. J. 4S:=5 Ind. Ca. 62), 

an i,„,u,ry ^ p 

I ?rV 1 “ <26 A. 371 = 1904 A. W.N.S2= 

vuhl f 1 * ,*. a judge ma}' do sevcial actsin 

Ja , which aie not judicial. Au enquiry 

J foai only jf the object of it is to determine a jural 
10 fw"” ! another. 12 B. 36 at 42, 

Af ’ 1- A. 340. A man appeared before a District 
im.'i,' '**^1 ‘'tated that the police officer wa? oppress* 

tlip .1^ desue to make a corapiaint. 

t), . moved gwemagistrate but only 

for "ct liead of the police and it was not proper 

vsr'H,!! have put him on oath. The con* 

o Tu ', ^ !• P C , was annulled nnd one under 

J ifi A. 102=11 A. L. J. I5r=l4Cr.t. 

frtr e *”“* In another case an application 

nstcr w’aa sought to be supported by a statement 
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that the magistrate had leceived a bribe in the prestiice 
of t'wo persons After granting the application the 
magistrate recorded a statement from' these two persons 
on oath on a different date and directed their prosecution 
for perjuiy in respect of those statements Held no per- 
jury had been committed and the magistrate had no 
jurisdiction to administer an oath after the disposal of the 
transfer application and the false statement was not 
covered by either part of s. 193, 7 N. L. R. 65= 12 Cr. L, 
J. 326=10 Ind. Ca. 622 It would, however, be other- 
wise wheie the inquiry was conducted for some puipose 
whollj unconnected With ibe judicial pioceedings For 
instance, nhere a magistrate received an anonymous 
letter, charging some persons with rauidev, and took 
evidence, cot foi the purpose of tracing the raurderei, but 
of ascertaining the authoi of the lettei, it was held that 
the inquiry was not a “stage of a judicial pioceeding,’’ 
and that a conviction undei s 192 could not be sustained. 
5 W, R, (Cr.) 72. The same principle was applied to 
an enquiry by a magistiate to discover the writer of 
a scandalous petition, 11 B. H. C. R. 11, and to pre- 
liminary enquiiy held by a Sub-Magistrate to help the 
Distiict Magi&tiate it certain complaints against the 
police weie true, 23 M. 223. It would be otherwise 
wheie a magistiate lakes asworn statement undei s 200, 
Cr P C , from a complainant, 4 N.-W. P. H. C. R. 6. 
And, similaily, ivherc the object of the inquiry was to 
discover the genuineness of the statements made by the 
heir of a deceased person to the telegraph authoiities, 
claiming money due to the deceased, 6 A. 103; 27 C. 
455; oi where the proceedings were holly without 
jurisdiction. In 1 A. I two prisoners weie acquitted 
on a cnarge of muider Pending an application by the 
Government for a new tiial, the police appiehended the 
accused, and brought them before the magistiate, who, 
m order to prevent them from absconding, if the appeal 
should be decided against them, ordered them to be 
detained in custody He had no powei to issue any 
such order It ivas held not to be a judicial proceeding. 
The proper comse wonld have been to apply to the High 
Couit for an Older under s l27,Ci. P. C. In Stephen's 
Digest of Grim. Law, Art. 148, judicial proceeding is 
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th!Ta1hoZvZi"’^^h 

any wav to tL j Court of Justice, or wbiok lelstes in 


of Ircr^^p “ statement miaers.lCl 

and the authority to tate it on oath, 

16M 421 q evidonco withm s. 191, I. P. 0. 

headman in nr’ ^ statement made before a village 

Sc Ac, VrtCr" ^ P®'™ 

sirrStC fi J// o'/®®''' «'• 13. 4 B. 479; before a 

1 e, fq q „ f® ®' = Registrar, 2 W. R. (Cr. 

37i'- 2 1 Cr.L.J.lJS; 3L.B.K.1:26A. 

L J 370 i 2 -> A ■'• 575; 29 M. 89=3 Cr. 

2 Cr 1 ; W- N- 127=2 C. L. J. 149= 

Ind Caa-ju ’a ® I- R- 174= 13 Cr. L. J. 33=13 
under rbn i “•hser who makes an investigition 

Clh! fnC I'-™' !’• C- “sr etamme 

He oaiioL acijuaiotcd with the facts of the case. 

rte cannot adimniste. an oath, and as s. 362 of the Cr. 
answer ti nil, aff* person inten'ojated to 

stateinpTii.! / ^ I MUrstions put to him by such ofheer, the 
7 C 2J F n 1“ 'i '"R'l- »'■>'!«“ wilbin s 391. 

to apohoe A «utement volunteered 

The Code , i , ' f"'* “®® '"‘h'u «■ 191- 16 C- la- 

under th,. In"/*' having reverted to the law as it stood 
ihi)ij!>,'i t has to be borne in mind thit a 

nou l,i.< , , ‘ i*i’tvveen theyearsi8B3 and 1893 have 
tht* r 7*^ *^’^6 protection thas extended b/ 

ifiiinn il ^ P'^'son oxammed at a pobce investi- 
iio ii o/,” y, I'uMity under s 19^ I.P.C. If 

iiviv ■' sfatements to the police, he 

18-i. See 1937 A. 

R '27. Tim ^ "• «■ 12=2 Cr. L. J. 474 , 1894 P. 

nif 7 ><jt in t/ P^ncipJe applies to statements n'h/ch 

suit jiiiKi lir.^v depositions. Pleadings in a civil 

ana ! , , L ' VI. i. 15. Civ Pr. Codel 

Dibich '’’thin b J p a_g being statements 

I'^tjuufd by law to be true. 6 A. 626=IS84 A. 


W N iiy law to be true. 6 A. 626=1S84 A 

R.'No 27 '■ ‘24, Rala„Ial2S; 1894 P, 


-- i^aianiai 4:0; 

cxcent s.iii ™'U denial of the plaint allcgationJ. 

P ouse port!., ns, nould not make the defendant baWe 
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under s. 193 should the plaintiff succeed iii making good 
the allegations so denied, 10 Cr. L. J, 364=3 Ind. Cas. 
723. The numerous statutory declarations which persons 
are required by law to make, for purposes of customs, 
taxation, assessment, and the like, will also be criminal 
if false. See 38 C. 368=12 Cf.L. J.4ll?=ii Ind. Cas. 
595. On the other hand, the mere fact that a document 
is verified does not bring it within the terras of s. 191, 
unless it IS required by law to be verified, Qr unless it is a 
statement which the person making it is required to 
make Accordingly, false statements made in an appli- 
cation for le-heaiing of an ex^parte decree under s. 209 
of Act VII of 1859, 9 W. R. (Cr.)58; 19 A. 200, or for 
a new tnal in a Small Cause Court under s. 21 of the 
Small Cause Court Act XI of 1865, 2 B. L. R. (A. Cr.) 1 
= 10 W.R.fCr.J 31 [see also 6 C. 440 & 1905 A. W. 
IV. 42J were field not to 6o cnrainafly punishable. The 
statements were voluntary statements of the case, which 
the applicant was prepared to prove. They need not 
have been veufied, and derived no additional weight 
from the fact that they were so 

The Cum P C,s 4 (/«). defines a judicial proceeding 
as including “ any proceeding, in the couise of which 
evidence is or may be legally taken on oath.” This 
definition, however. i8 only apphcible foe the purposes 
of the Piocedurc Code, and is not a definition of the terra 
" judicial proceeding ” m ss. 192 and 191^ of the Pentl 
Code. Statements made under s, IGl, though lav.-fuUr 
required, are not themselves evidence, either in i'ut 
prelmnnaiv inquiry, or the final trial ; and the inTwri.- 
gation made is not a judicial proceeding under t 
I. P C . 7 C. 121 (F. E.). 23 M. 544 ; Ra-^nlal 
does the provision m Cnm. P, G., s. IGl (2), jhi.* fwl' 
person shall be bound to answer all qiicstiorif cvv_'"’> 
“an expiess piovision of the law to Btrjte ji,,: ...... ■t’ 

within s. 191, I. P. C. Hence a person wliy.-:,,^ 

statement is not punishable under s. 

refuses to give any statement he is not pr:* v --.- \ fj, 

ssl7Gorl87. 11 B. 639 & 702; 19 A. ''S'''-".. 
1890 A. W. N. 100. But it is not U) U 
a person who wilfully makes false 
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investigation can do so ■with iropunitj^. If whiJe under 
oath he deuie? that he made a particular statement to 
the police ("in sphe of the rulmg in 1908 A. W. N,22= 
4 A. L. J. 811 3=7 Cr, L. J.,3 which seems to be eironeous 
on this point) he may be charged with perjury and th*; 
guilt established in the same way in which it could 
be if he had wilfully denied ‘'ny other fact, c.g., by the 
evidence of the policeman and of bystanders who beard 
vvhat he said, or he may be charged with giviog false 
information. J3ut statements made to a magistrate actmg 
under s. IG-i, Cr P. C , stand on a different footing having 
regard to explanation {21 tos. 103, 1.P.O.Themagistrafeis 
empowered to administer an oath. The sbatenicaS is 
thciefoie one made in the course of a crnamal proceed- 
ing, 16 M. 421, 29 M, 89=3 Cr. L. J. 370, 5 Sind. L. K. 
174=13 Cr L.J 33 = 13 Jnd Ca. 273 ; see however, 11 
B 702; JalliHti-d m 34 Bom. L. R. 753=12 Cr. LX 
709=16 Ind Ca. 517 

Palse staicuionts intentionally made, whether on oath 
Or not, and wheUier recorded or not, before any officer 
acting irt <‘sei iiiion ot the Kegistration Act, or in 
pj'oc^*fih!ig oi en'jmiy under it. .are specially punishable 
nndei that Act. but the proceedings of the Registrar are 
only judiCM* pun'«t‘djnys for the pni'posea of s. 228 h 
P C — .V cXVI ol 1908. ss I2B.36at41. An 

inrjtiju nndei Lcffnl Pr<i<^xtwiieis' Act, XVflf 

,1 uid'ciil pi.iceeding. 6 M. 252, and so is one 
undei t/u' Act. IV of 1871, s. 8. The proceed- 

mgs III ,i toionei aie in their nature regular crttnuia* 
pi'iK c'.Jings, j) iving a distinct result, and a result 
whiih, i{ it adectv any particular person at all, ulterior 
pKM I t"hng-i <;.i« be Uhen ag.iinst that person. There is 
nof ii,ng Hi coiumuo between a coroner’s inquest and the 
m.juu , sviuch IS dnected by the Cnra. P. C., s. 17X 
tnc e.uj^.- uf ijjf. death of a person who has died in tb® 
custmis ,ii tliL’ police. No finding or report is required b) 
the si ciion, and n any leport is made by the magistrate, 

It is iioi a judicial pniceeding 3 C. 742, p. 752. Nor is 
an attaciimciit nf pioperty by a magistrate under s. 83* 

P C , a juduiial pioeeeding, as he is not’required to 

make any estimation. 6 4^.487, 
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§§ 118-110.] rnooF of f.\lse sTAi:E>rENT. 

Several fal<e statements in the same deposition only 
amount to one offence. “Testing it by the law of 
evidence the whole deposition must he looked at, if desir- 
ed, and one part qualified by the other. The falsity of 
the second statement was proper evidence on the first 
tri.il, blit there were not two offences.” 6 M. H. C, R. 
Appx. XXVII. 

119. Proof of False Statement. — Wheie the false 
statement is contained in a document signed by 
the accused, such as a veiified statement, or atti- 
davnt, the original document must be produced, and the 
signature proved. A certified copy will not do, unless 
under circumstances which admit of secondary evidence. 
Even then the mere production of a certified copy is 
msulhcient. It only proves that there was once on the 
record an original corresponding with the copy. Further 
evidence will be necessary to connect the defendant with 
the original, and to show that he actually signed it, and 
knew its contents. Mere signature is, m tlic case of an 
adult male, sufficient to bind him in civil suits ; but in a 
criminal case it would be necessary to give at least primd 
facie evidence of actual knowledge of the contents. This 
would especially be sc in the case of legal documents, 
which are geneially prepared by a Vakil or Mukhtar, and 
signed on tiust. Where the document avowedly comes 
from an agent, the stiictest proof would be necessary, 
not only that the agent was authorized to sign that class 
of document, which again would be suflioieat in civil 
suits , but that the contents of the particular document 
were known to, and understood, and authorized by, the 
principal. Wheie the agency is created by writing, the 
production of the original Hukhtarnamah is indispens- 
able, if any reliance is to be placed upon the general 
authority, as distinct from the special recognition of it 
in the particular instance. 

Where the false evidence is given in a statement 
or deposition, the actual evidence consists in the words 
the man used, as he uttered them, not in the formal 
deposition, if any, in which they are recorded. It is 
sufficient to prove his words by the oath of anyone who 
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heard and can remember them. It is not necessary that 
the Tvitness shoald remember the vrhole statement, bat 
he must remember enongli to be certain that there was 
Bothing said to alter or qnalifv vrhat is remembered. i?.v. 

Ry. & M. 299=1 Moo. C. C. Ill ; R v. 3/un‘on, 
3C.& P.433. Where a deposition has been taben down 
ia writing, the proper mode of proof is to call the clerb 
who took it down, who will be able to swear that he took 
it down correctly, and that it contains what the witness 
said. If necessary, he may nse the deposition to refresh 
his memory as to what the witness actually said. J^d- 
Ev. Act, s. 1*59 ; see Ratanl»I40I. The siatcmeni 
must be proved to have been made by the accnsea, 
13 W.R-(Cr.) 56; to W-R. (Cr.) 37;2S \V. R.(Cr.) 
23, and proof of the exact words nsed can alone be a sa*® 
foacdation for a conviction. 7 N. W. P. H. C. R. 137 i 
23 W.R. (Cr.) 28. Perjary most be specifically 
by quoting the actual words constiinting the same. A 
lengthy depo^tion ought not to be pot in as a whole. 
28 C. 34S; 14 Cr. L. J. 422=20 Ind. Ca. 406. If «« 
accused is charged with making contradictory statenients 
the otfeoding passages must be specified in the ptwise 

wordsofthe deposition. 9 W. R. (Cr,)2S, 17 W. R.(Cr.) 

W. R. (Cr.) 28 ; 1 L. B. R. 26S. Sometimes, how- 

, what the witness said in one language, 

-rerl to the clerk m another language, in which e 
’lole the deposition. It will then be necessary to ca 
the interpreter, to prove that the words he gave to t e 
clerk correctly represented those used by the witness. 
^Vhere the document has been read over to the witness, 
acknowledged by him as correct, and signed by him, 
should al^o be proved. 7 W. R. (Cr.) 13 ; SB.H. C.K. 
(Cr. C«.)37; A conviction cannot be based 
notes of enience made by a small cause Judge. G y • 
R. 730. In a case where the onlv evidence ofTered o 
the purpose of satisfying the Court, that a deposiuo^ 
taken in English represented a true translation o 
words which the accused person actually .v. 

Ilindastani. was the memorandum at the foot of 
deposition signed by the magistrate in 
“ The above n as read to the witness in Hindustani, w | „ 
he understood, and by him acknowledged to be correc* » 
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Phear, J.. held that, nnder s. SO of the IZvidence Act, the 
English deposinon was probably ovidonce, upon which 
alone the jury could Uwfnlly act. of what the prisoner 
had said in Hindustani. At the same time, ho comment- 
ed on its unsatisfactory character, and said it would have 
been only f.air to the prisoner that the person who took 
down in English n hat the prisoner had ssaul in Hindustani, 
should have been examined as a witness, that the 
prisoner might have an oppiartunity of cross-examining 
him. 22 W. R. (Cr.) 2. Inanothor c.\«e, wheiv exactly 
the same evidence was given. Jackson. .1., said '‘The 
evidence as to the prisoner's deposition liefore the 
As^'istani Commissioner is. in fact, no evidence at all.” 
3 B.L.R.(A.Cr.)36=12W.R.(Cr)31. See 1 B.L.R. 
(A. Cr.) 13=10 W. R. (Cr.)37. Where anything turns 
upon t'ne special words of the written doposilion, such 
meagre evidence, if technically admissible, is eminently, 
unsatisfactoiT It must be remembered that such a de- 
position. when taken in the narrative form. do^'S not 
even profess to repeat rerfufim what the witness had 
said. It is a compound of the question put in the words 
of the examining counsel, and of the answer m the words 
of the witness The statement as tinally rocoided is 
often the result of an aniinato<l discussion between tho 
clerk, the counsel, and the judge, not as to what tho 
witness said, hut as to what he inoant to svy. When 
the recorded evidence is read out to him. he soon finds 
that he c.an haully recognize any of the hngu.ago ho 
really used in whit has been put down His admission 
that It IS correct, if anything luoie th.vn a matter of 
politeness, is leallv only no admission that tho story is 
Itself corieet though he could never ha\e got it into those 
words As to admissibility of depositions made in a 
different language, ui the .absence of the safeguards of its 
having been read over, inteipreied and acknowledged to 
be correct, see 10 B. H. C. R. 166 ; 1 E. at p. 220 ; 6 C, 
762 ; 9 M. 224. 

Where the foiiiialities presciiU'd by law for recording 
depositions li.a\e not l»een complied « uh, tho question 
has been raised w hethei a conviction for perjury could bo 
sustained Thus < 3G0, Cr P. C , and 0. XVIII rr. 6 ib G 
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C. P. C. prescribe the manner in which evidence is to be 
recorded. In 28 M. 308=2 Cr. L.J. 756, a conviction for 
perjury was quashed on the ground the deposition was 
not read to the accused m open court j but in 34 M. 141 = 
20 M. L.J. 943=1910 M. W. N. 435=8 M. L. T. 117 
= 11 Cr. L. J. 482=7 Ind. Ca. 414. Miller, J., doubted 
the soundness of this ruling and refused to annul a con* 
viction for perjurj’ where a witness had acknowledged 
his statement when irregularly recoi’ded as correct, the 
learned judge being of opinion that the deposition is not 
a nullity for all purposes and accused is in no way 
prejudiced by his evidence not being read over in the 
presence of the parties, the pleaders or the piesiding 
Judge This view was followed by a Division Bench 
in 21 M. L. J. 411=9 M. L. T. 325=12 Cr. L. J. 44= 
9 1nd. Ca. 262. The Calcutta High Court in a long 
series of decisions had held the view an irregularly 
recorded deposition is msufticient to sustain a conviction 
for perjury 23 W. R. (Cr.) 28, 6 C. 762,36 C. 955= 
14 C. W. N. 82, 12 C. W. N. 845=8 Cr. L. J. 116. But 
the later view seems to be that a conviction for perj’ury is 
not necessarily bad if the accused is not prej'iidiced by his 
deposition being irregularly recorded 11 C. W. N. 470, 36 
C.808 at 815=10 Cr. L. J, 150=9 C.L.J. 69J=2Ind. 
Ca. 697. s. 91, lud. Ev. Act would render inadmissible 
oral evidence where the statute requires the evidence to 
be reduced to writing Ratanlal 401 ; Contra 1890 P. R. 
(Cr,)25; 1887 P, R.(Cr.)54. Where, however, the record 
of the evidence is m the shape of notes made in summary 
proceedings or by a Judge not bound to record depositions 
at length, a charge of perjury cannot be grounded on such 
notes not read over to the deponent and acknowledged 
by him to be correct. M. H, C. Cr. R. case 466 of 1912; 
M. H. C. Cr.Mis. Peln,S71 of 1912. Where a Hagis* 
trate takes a sworn sfafement under s 900, Cr P. C. but 
omits to comply with the requirements of the provision 
by way of gettingthe complainant to sign his deposition, 
such a statement cannot be made the basis of a prosecu- 
tion for perjury 6 C. W. N. 840. 

It is necessary to give sufficient proof, not only of the 
words used and of their falsity, and of the defendant’s 
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kTiovrletl*;e that tln'v were fat^e, but also of the circum- 
fitancfs viliii-h raKc tueic lies into a cfunmal offence. 
Thfso circuinctancos ha\e lieen alroaJj’ stated. The most 
important 1 “; the competence of the person before avliom 
the oMdenee was taken So much of the proceedings as 
shdw the origin of the case, and tliat the olticer had 
jun-diction to deal witli it mast he put in For instance, 
the plaint in a cud suit, the proceedings on committal, 
and ihe chirge in a criminal ca«!e I the reference to 
arhitr.iiioii, and the civil proceeihngs, if any, which 
prect;ii<-l the arhitiaiion, wheie the false evidence was 
given hefore an arbitrator Where the statement has 
hi en made on a police inquiry, it must he shown how the 
inijuiiy was being m.ade, and that the statements were 
not volunteered. i)ut m reply to questions. 16 C. 347. 
Where an> qviestion as to materiality can aiisc, U is 
necessary, and in all cases it is advisable, to produce 
the pUmt. written statements, issues, and judgments, 
so as to show the bearing of the evidence, and what the 
witness came to swear to v. Carr, 10 Cox. 564. And, 
similarly, where it is alleged that the evidence w’as given 
m a stage of a judicial proceeding, all the proceedings 
ought to be produced to enable the Court to judge of 
their character 

It IS a long-established rule in England that a 
conviction for perjury cannot be rested upon the uncor- 
roboi ated evidence of a single witness. Either there must 
be a second witness, or the testimony of the single witness 
must be supported by some material fact tending to prove 
the guilt of the accused. This rule was recognised by 
Act II of 18 j 5, 8. 28 which, after laying down that 
“ except in cases of treason, the direct evidence of one 
witness, who is entitled to lull credit, shall be snfticient for 
proof of any fact, ” went on to enact that " this provision 
shall not affect any rule or practice, of any court that 
requires corroborative evidence in support of the testi- 
mony of an accomplice, or of a oingle witness in the case 
of perjury, " In 18G6 it was decided by a Full Bench of 
the Calcutta Court that this act w’as binding on the 
Jdofmsil courts as well as on those created by Eoyal 
Charter, and it was pointed out that the rule had been in 
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C. P. C. prescribe the manner in which evidence is to be 
recorded. In 28 M. 308=2 Cr. L,J. 756. a conviction for 
perjury was quashed on the ground the deposition was 
not read tuthe accused in open court ; but in34 M. 141 = 
20 M. L. J. 943=1910 M- W. N. 435=8 M. L. T. 117 
= 11 Cr. L. J. 482=7 fnd. Ca. 414. Miller, J., doubted 
the soundness of this ruling and refused to annul a con- 
viction for perj’ury where a witness had acknowledged 
his statement when irregularly recorded as correct, the 
learned judge being of opinion that the deposition is not 
a nullity for all purposes and accused is in no way 
prejudiced by his evidence not being read over m the 
presence of the parties, the pleaders or the piesiding 
Judge. This view was followed bj a Division Bench 
in 21 M. L. J. 411=9 M. L. T. 325=12 Cr. L. J.44= 
9 Ind. Ca. 262. The Calcutta High Court in’ a long 
series of decisions had held the view an irregularly 
recoided deposition is insufllcient to sustain a conviction 
for perjuiy 23 W. R. (Cr.)28. 6 C. 762,36 C. 955= 
14 C. W. N. 82, 12 C. W. N. 845=8 Cr. L. J. 116. But 
the later view seems to be that a conviction for perjury is 
not necessarily bad if the accused is not prejudiced by his 
deposition being irregularly recorded 11 C. W. N. 470, 36 
C.808 at 815=10 Cr. L. J, 150=9 C.L.J. 693=2 Ind. 
Ca. 697. s. 91, lud. Ev. .\ct would render inadmissible 
oral evidence w’here the statute requires the evidence to 
be xedneed to writing. Ratanlal 401 ; Contra 1890 P. R. 
(Cr.)25; 1887P.R.(Cr.)54. Where, however, the lecord 
of the evidence is in the shape of notes made in summary 
proceedings or by a Judge not bound to record depositions 
at length, a charge of perjury cannot be grounded on such 
notes not read over to the deponent and acknowledged 
by him to be correct. M. H. C. Cr. R. case 466 of 1912; 
M. H. C. Cr.Mis. Petn.57l of 1912. Where a Magis- 
trate takes a sworn statement under s. 200, Cr. P. C. but 
omits to comply with the requirements of the provision 
by way of getting the complainant to sign his deposition, 
such a statement cannot be made the basis of a prosecu- 
tion for perjury 6 C. W. N. 840. 

It is necessary to give suflicient proof, not only of the 
words used and of their falsity, and of the defendant's 
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foreigner out of British India may not be within this 
section] and (2) to establish a guilty knowledge. The 
latter point imI! generallj be established by the mere 
fact that the party has produced the false evidence, at 
all events to the extent of throwing upon him the 
burthen nf showing that he did so. not cormptly but 
honosth The law upon this point was laid down by 
Sir Adam in li. v (itingammah [1860, 3rd 

Mad. Se«s.] 

“ If a person calls niincsse** in sapport of a statement uhicb ha 
makes, and causes those witnesses to come into the bov for the 
purpose of I'lv mg e\ idence which he knons to he untrue, and they 
gi\e that e' idence, and the jury find that they knew it to be 
untrue, thut is eMdence on which u jnr> may find that he solicited 
them , but the jury must be satisfied that ho knew that the state- 
meot which the) were called to make must be untrue to then own 
knowledge ” 

It IS not suthcient that be should know or believe the 
statement to be untiue It is necessary that the wit- 
nesses should have the same knowledge, for, otherwise, 
the evidence 18 not false. S 190 does not cover all cases 
ol subornation of pei jury It must be shown the accused 
made use of the false evidence, after it was in existence 

1 Ind. Jur- (O. S.) 122, Again as regaids documentary 
evidence the scope of the section may seem to overlap 
that of s 471 m/ra. 3 W. R. (Cr.) 17, 5 C. 717=6 C. 
L. R. 1 18 ; 7 W. R, (Cr.) 23 ; 1887 A. W. N. 285. In 
cases of doubt, the charge may be framed alternatively 

2 W. R. (Cr.)9. The case m 7 C, L. J 169=7 Cr. L. J. 
196 would seive to bring out the exact scope of s. 196. 
Heie the accused biought a complaint of assault and 
produced an instrument containing led stains saying the 
stains vveie caused by the blood that came from his head. 
The chemical examiner certified the stains not to be 
blood stains. It was held that though the case of assault 
may be true and no prosecution under s. 211 could be 
sustained, the attempt to bolster up the charge by the 


but in any event the false oi fabricated evidence must 
be material to constitute a corrupt user, 7 W. R. (Cr.) 23. 
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li the e^^dence vras fabricated, and was known to be 
Eo, it is iraraaterial that it was not originally fabricated 
for the purposes of the proceedings in which it was so 
used. 7 M. 289. In this case the document which was 
used before the civil court had been fabricated for use 
before the registrar. 

A curious point was raised, though not decided, in the 
above case whether a false document, v;hich had origi- 
nally been prepared without the intention of using it as 
evidence, could be considered as fabricated evidence, if 
afterwards used as evidence. The argument was, that 
v/hen it was prepared it was not fabricated evidence, and 
when it t\as used as evidence it was not fabricated. 
Exactly the same pointwould arise under s. 471, if a docu- 
ment, to which a false signature had been appended for 
some purpose, which was neither fradulent nor dishonest, 
and was therefore not a forgery under s. 4G4, was after- 
Asards fraudulently passed off as genuine by the original 
maker. Suppose, for instance, that a person who was 
fond of imitating handwriting amused himself by signing 
a friend’s name to a receipt or a cheque ; that he threw 
the papers aside, and afterwards finding them, used the 
receipt as evidence of a debt, and presented the cheque 
at the hank. Could he be convicted under s. 471 ? If 
anything was added to the document at ths time of 
using it, such as a stamp, a date, or a sum of money, he 
certainly could be convicted. If the papers were present- 
ed exactly as originally framed, it might be different. 
The case is never likely to occur. If it did, the defend- 
ant would probably find it difficult to establish the 
original punly of his motives. A charge of using in a 
civil suit as genuine a document which was known to be 
forged, is an offence cognizable under 8- 471, and chould 
no juried' ■ to 
s6 C.l 


. or 
aw 


be charged as such. A magi ‘ 
deal with it himself under 

121. FaUe C....*" 
s. 197 it is nccos«ary to 
was containe.l in a e,.**'’ 
law to^he gi%' ^ 
any lacupl '' ce. 

cMdcnce.V A. mts - 
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directcii to lx: given, cotce under the first head, whether 
the copy when so given is primary or only secondary 
evidence of the origin.il See Ind Ev Act, ss. 05, 7G — 
7S : RcgKtr.ition Act XVI of 1908, s .'>7 Section GO of 
the Registration Act of 1906, which provides that a 
certified copy of a registered dt'cument shall be evidence 
tint the facts stated to have occiiircd at the time of 
registr.itiiin realiv did occui, is an illustration of the 
second head Intent to cause mjiiiy is not necessary 
to constitute the offence under s. 197. 1879 P. R. No. 15. 
In this case a copvnt who made an incorrect copy was 
held liable But gmltv knowledge nr belief is essential 
3 W. R. (Cr.) 37, 

Undci s 199 the statement must be contained m a 
declaration which any court ot justice, or any public 
servant or other person, is bound or authori;:ed by law 
to receive as evidence of any fact. The fact Iheie is no 
prohibition against the reception of such declaration m 
evidence would not make the declarant amenable to the 
provisions of s 199, I P C. 10 A. L. J. 462. A petition 
not bearing the petitioner’s signature cannot be made 
the basis of a prosecution under s 199 as such a petition 
is not covered by the language of that section, 7 C. L. R. 
536. The section is not satisfied by the fact that a 
person has made a statement which could afterwards 
be used in evidence against himself This would 
be true of everything that a man says or writes See 
per Phear, J . 2 B. L. R. (A. Cr.) 1 at S; 22 C. 131 
at 137. Nor by the fact that be has made application 
to a court to take certain steps , and that this application 
contains statements which are false unless the statement 
is in itself evidence (r.y , an affidavit) upon which the 
court is authorized to act without anything further. 10 
B. 288 at 298 ; 14 C. 63, 27 M. 223=14 M. L J. 74= 

1 Cr.L. 3.321. The declaration must itself, if believed, 

furnish the court, oi the o&cer before whom it is made, 
with a sufhcient wariant to do the act which the declarant 
desires or assists in bringing about. Such, for instance, 
are the statements made under ss 35 Si 58 of the Regis- 
tration Act XVI of 1908, or under the Marriage Acts, 
III of 1872, s. 21 ; II of 1891, s. 60 If the court or 
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public servant is not legally authorised to receive the 
declaration but erroneously receives and acts upon one, 
the maker of the declaration is not liable. 20 C. 724 ; 14 
C. 653 ; Weir I. 176; 9 C. W. N. 69=2 Cr. L. J. 8. 
But where the inadmissibility of the declaration arises 
out of some informality in making it, the maker would 
none the less be liable under the explanation to s. 200. 
The reference to mateiiahtv in s. 199 would exclude 
cases of examination of awitnessin a judicial proceeding. 
4 M. H. C. R. 185. A petition containing false state- 
ments if not signed by the petitioner himself but only by 
a pleader would not make the petitioner liable. 7 C. L. R. 
536. Nor would a person make himself liable for a state- 
ment which IS evidence not for him but agamst him. 22 
C. 131 & 10 B. 288. A false verification m a plaint or 
an execution application is not within this section 
because it is not admissible as evidence of any fact, 10 B. 
288, though It would be covered by s. 193. 

Section 181 deals with false statements before a public 
servant while s. 193 is limited to similar statements in 
the course of a judicial proceeding. The former section is 
theiefore properly confined to non-judicial proceedings, 

7 W. R. (Cr,) 68 : 2 M. H, C. R. 438 ; 6 M. 252 ; 
Weir I. 116; 1905 U. B. R. 13=2 Cr. L. J.474; 

8 W. R. (Cr.) 27 & 30; 11 W. R. (Cr.) 24 ; 8 B. H. 
C. R. (Cr. Ca.) 21, The rulings in 4 M. H. C. R. 
Appx. XVI! & Weir !. 115 to Ihe contraiy effect that 
a case of perjury may be tried under this section is not 
sound especially under the law noxv in force, tlie same 
tribunal has jurisdiction to try offences under ss. 181 
193, I. P. C. A false return on o.ith of the seivicc of a 
summons. 8 W.R. (Cr.) 27 and a false statement before an 
income-tax conimisioner, 8 B. H. C. R. (Cr. Ca.) 21, 
Weir I. 115 nould f.iil under fs. 193. 

122. Causing disappearance of Evidence, cr giving 
False Information. — Besides the sections which relate 
to the giving of false evidence, there are some subsidiary 
sections relating to analogous offences, of which s. 201 
is the most important. The first essential to a convic- 
tion under this section is to prove that there was an 
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offence actuallv conumttcd, IE95 P. R. No. 19 ; 1911 P. 
W.R. (Cr.) 17=12 Cr. L.J. 425=11 Ind. Ca. 609 ; 1 L. 
B. R. 308. tint the .aecu'od knew, or had, as a reasonable 
man, sulhcicnt loason to Iwlieve that the offence had 
been cciiiimittoil. 1867 P.R. No. 7 ; 2 W.R. Cr. Let.) 1» 
and that he t«»ok the steps alleged for the purpose of 
screening the .iffender A mere belief that there had 
been a ciiiue, however well founded, or however strongly 
entertnnctl. is not sufficient 3 M. H. C. R. 231 ; 3 A. 
279 11 C. 619. Weir I. 180. A person cannot be 
convicted of screening an offender when the offender 
himsetf lias been tried and acquitted of tlie offence, 3 A. 
279 It has been held in Calcutta that it is not neces- 
sarv to fIiow that the person intended to be scieened 
was actually guilty of the offence. 8 W.R. (Cr.) 69 ; 11 

Bur. L. R. 8=2 Cr. L. J. 133. The offender must bo a 
person different from the person wJio screens him 
5 W.R (Cr. Let.) 5 j 1877 P.K. No. 4 { 1881 P.R. No. 25 ; 

27 M. 271 = 1 Cr. L. J. 641. The actual criminal 
cannot be chaiged with Rcieeoing himself from prose- 
cution, either by causing evidence to disappear, 7 W. R. 
(Cr.) 52} 8 B. H. C. R. (Cr. Ca.) 126} 8 A. 252? 
22 C. 638 . 8 Bom. L, R. 538=4 Cr. L. J. 89 ; 1909 
P. W. R. (Cr.) 8=10Cr.L.J. 321=3 Ind. Ca.322! 

28 A. 89 & 705} 12 C. P. L. R. 17, or by 
making false statements inculpating another in order 
to exculpate himself, 6 C. 789; 1906 A. W. N. 
191=4 Cr. L. J. 66. Noi can a person who is charged 
with both the piincipal crime, and with getting rid of 
the evidence of it, be punished on both charges. 7 W. 
R. (Cr.) 52 ; 7 A. 749. But a person who has been 
innocently present at the comiuission of a ciiine — as, 
for instance, murtlei — may be charged with the offence 
of concealing the body. 6 W.R. (Cr.) 80. In that case it 
appeared that he was frightened by the actual criminals 
into helping them to hide the evidence of their act; but 
it would have been equally within the section if he had 
done so voluntarily, knowing that by screening them he 
was also helping to keep himself from suspicion. The 
authorities are allconsideredby Jaidine and Banade, JJ., 
in Ratanlal 799 and they came to the conclusion that a 
conviction under s. 201 is not illegal merely because it is 
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suspected (but not proved or admitted) that the accused 
committed or was one of several persons who committed 
the principal offence, 7 W.R.(Cr.) 22, 1902 P.R. No. 6; 
1 L. B. R. 316 & 327. After an accused has been tried 
and acquitted of the principal offence he may still be 
charged and convicted under s. 201 if it could be estab- 
lished that he caused evidence to disappear m order to 
screen some unknown offender, 1904 P. R. No. 1=5 P.L. 
R. 95=1 Cr. L. J.113; 1913 P.R. No. 8=14 Cr. L. J. 
278= 19 Ind. Ca. 710. In 6 Sind L. R. 76=13 Cr. L. J. 
721 = 16 Ind. Ca. 753, the accused caused evidence of a 
murder to disappear in ordei to screen his sons whom 
he suspected as the authors of the murder. The sons 
were tried and acquitted of murder, but the father was 
found guilty under s 201 as the ordinary consequences 
of his act would be to screen the actual murderer whoever 
he might be. The motive of the. accused, viz., to screen 
his sons, is different from intention. A man must be 
taken to have intended the natural consequences of 
his acts. It IS not of the essence ol the offence under 
8. 201 the accused must be aware of the identity of the 
offender. The section ought not to be controlled by the 
illustiation. 

Where the charge is founded upon an allegation that 
the accused had caused evidence of the commission of 
the offence to ’ ' ‘ ’ i that what 

was caused to ch. if it had 

remained as it ^ 7 A. 748. 

In 2 A. 713, it appeared that KisJma and Bhikan had 
murdered Jiwan in Bhikan’s field. Kishna was convict- 
ed of the murder, and also under s. 201 for having 
carried the corpse out of Bbikan's field, and left it on 
the land of the murdered man. Pearson, J., said ; “He 
did not, by removing the corpse of Jiwan from one held 
to anothei, causeany evidence of Jiwan’s murder, which 

S t\corpse afforded, to disappear. His object may have 
a 'to divert suspicion from himself or from Bhikan, 

\ hcs act does not constitute the offence defined in s. 
201 ” \He certainly did not cause the evidence that 
Jiwan was murdered, derivable from the fact that Jiwan 
was a corpse, to disappear ; but he undoubtedly caused 
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the di'i'ippearance of the evidence that Bhikan was the 
niurdcicr, derivable from the fact that the corpse was 
found in his field In a case noted in 2 Cr. L. J. 148, 
(Sh. n) after considering 2 A. 713, it was held by the 
Sadar Court of Sind that the lie of the body, its condition 
and actual surroundings being important evidence the 
shifting of the corpse might amount to an oflence under 
s. 201, 5 Sind L. R, 123=13 Cr. L. J. 18=13 Ind. Ca. 
210. In 1905 P. R. No. 53=6 P. L. R. 674=3 Cr. L. J. 
136. the .accused finding m her house the coipse of a girl 
murdered bv her own son meiely locked the outer door 
without removing the corpse or concealing U This act 
was hold not to constitnte an offence under s 201. In 
1882 P. R. No. 21 the accused took away the wife of a 
murdeied man so that she might not immediately 
communicate to the police the information she had of 
her hu«band'a murder. This was held not to constitute 
an offence under s 201. 

Undei s 201. meie knowledge that the act of the 
accused 15 likely to scieen the offender i? not sufficient ; 
actual intention to scuen must be established, 5 N,-W. 
P. H. C. R. 186 ; 2 W. R. (Cr.) 43 ; 1881 P. R. No. 28 ; 
3 M. H. C. R. 2Sl. Where the charge of giving false 
mfoimation is fiamed under s 203, it is unnecessary to 
prove anv particulai intention ; 1 W. R. (Cr.) 18, but it 
IS still necessary, as unders 201, to prove that an actual 
offence had been committed, and that the accused knew, 
and had leason to believe m its commission 20 W. R. 
(Cr.) 66,2 W R. (Cr. Lei.) 1. The same remarks apply 
to B. 202, where the offence consists m intentionally 
omitting to give mfoimation which the peison is legally 
bound to give In Ratanlal 783, it appeared the Patel 
ordeicd the Kttlkarni to write a report legardmg a 
suspicious death in his village. His good faith being 
thus appaient, it was held the intention lequired to 
constitute an offence under s 202 has not been made 
out. The same result would follow where a village 
headman has gone in pursuit of ramderers or has taken 
down statements. See 11 Bur. L.R. 815; L.B.R. (1893 — 
1900) 382. As to circumstances under which there is a 
legal duty to give information, see 18 W. R. Cr. 3l ; 
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suspected (but not proved or admitted) that the accused 
committed or was one of several persons who committed 
the principal offence, 7 W.R.(Cr.) 22, 1902 P.R. No. 6; 
1 L. B. R. 316 & 327. After an accused has been tried 
and acquitted of the principal offence he may still be 
charged and convicted under s. 201 if it could be estab- 
lished that he caused evidence to disappear in order to 
screen some unknown offender, 1904 P. R. No. 1 =5 P.L. 
R. 95=1 Cr, L. J. 113 ; 1913 P. R. No. 8=14 Cr. L. J. 
278=19 Ind.Ca.710. In 6 Sind L. R. 76=13 Cr. L. J. 
721 = 16 Ind. Ca. 753, the accused caused evidence of a 
murder to disappear m order to screen his sons whom 
he suspected as the authors of the muider. The sons 
were tried and acquitted of murder, but the father was 
found guilty under s. 201 as the ordinary consequences 
of his act would be to screen the actual murderer whoever 
he might be The motive of the accused, viz., to screen 
his sons, 18 different from intention. A man must be 
taken to have intended the natural consequences of 
his acts. It is not of the essence ol the offence under 
s 201 the accused mutt be aware of the identity of the 
offender. The section ought not to be controlled by the 
illustration 


Where the charge is founded upon an allegation that 
the accused had caused evidence of the commission of 
the offence to disappear, it must be shown that what 
was caused to disappear was something which, if it had 
remained as it was, would have been evidence. 7 A. 748. 
In 2 A. 713, it appeared that Kishna and Bhikan bad 
murdered Jiwan in Bhikan 's field. Kishna was convict- 
ed of the murder, and also under s. 201 for having 


carried the corpse out of Bhikan's field, and left it on 
the land of the murdered man. Peaison, J., said : “He 
did not, by removing the corpse of Jiwan from one field 
\ to a'nothei, cause any evidence of Jiwan’s murder, which 
\that\corpse afforded, to disappear. His object may have 
Iwen^to divert suspicion from himself or from Bhikan, 
bu^.hi^ act does not constitute the offence defined in s. 
201. ’ \He certainly did not cause the evidence that 
Jiwan murdered, derivable from the fact that Jiwan 
was a cd’i^pse, to disappear ; but he undoubtedly caused 



5 122.] OFFESXn UKDEn s 201 analysed. 


391 


the disappearance of the evidence that Bhikan was the 
murderer, derivable from the fact that the corpse was 
found in his field In a case noted in 2 Cr. L. J. 148, 
(Sh. n) after considering 2 A. 713, it was held by the 
Sadat Court of Sind that the lie of the body, its condition 
and actual surroundings being impoitant evidence the 
shifting of the corpse might amount to an ollence under 
s. 201, 5 Sind L. R. 123=13 Cr. L. J. 18=13 Ind. Ca. 
210. In 1905 P. R. No. 53=6 p. L. R. 674=3 Cr. L. J. 
136, the accused finding m her house the coipse of a girl 
murdered h\ her own son merely locked the outer door 
without remo\ing the corpse or concealing it. This act 
was held not to constitute an offence undei s 201 In 
1882 P. R. No. 21 the accused took away the wife of a 
murdeied man so that she might not immediately 
communicate to the police the information she had of 
her husband’s murder. This was held not to constitute 
an offence undoi s 201. 

Undei •» 201. mere knowledge that the act of the 
accused is likely to scicen the offender is not sufficient ; 
actual intention to sciien must be established, 5 N.-W, 
P. H. C R. 186 ; 2 W. R. (Cr.) 43 ; 1881 P. R. No. 28 j 
3 M. H. C. R. 251. Wheie the charge of giving false 
information is framed under s 203, it is unnecessary to 
prove any particular intention ; 1 W. R. (Cr.) 18, but it 
is still necessary, as under s 201, to prove that an actual 
offence had been comnaitted, and that the accused knew, 
and had leason to believe m its commission 20 W. R. 
(Cr.) 66,2 W.R. (Cr. Let.) 1. The same remarks apply 
to 6. 202, wheie the offence consists in intentionally 
omitting to give information which the peieon is legally 
bound to give In Ratanlal 783, it appeared the Patel 
ordered the Kulharni to write a report legarding a 
suspicious death in his village His good faith being 
thus apparent, it was held the intention required to 
constitute an offence under s 202 has not been made 
out. The same result would follow wheie a village 
headman has gone in pursuit of rauiderers or has taken 

down statements. See 11 Bur. L.R. 815; L.B.R. (1893 

1900) 382. As to circumstances under which there is a 
legal duty to give information, see 18 W. R. Cr. 3i ; 
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suspected (but not proved or admitted) that the accused 
committed or was one of several persons who cotmuitted 
the principal offence, 7 W.R.{Cr.) 22, 1902 P.R. No. 6j 
1 L. B. R. 316 & 327» After an accused has been tried 
and acquitted of the principal offence he may still be 
charged and convicted onder s. 201 if it could be estab- 
lished that he caused evidence to disappear in order to 
screen some unknown offender, 1904 P.R, No.l=5P.L. 

*13 ; 1913 P. R. No. 8=14 Cr. L. J. 

® *-• ■^^=*3 Cr. LJ. 

7S3, the accu*^ed caused evidence of a 
murder to disappear in order to screen his sons ■wboiQ 
he suspected as the authors of the murder. The sons 
were tried and acquitted of murder, but the father was 
found guilty under s. 201 as the ordinary consequences 
oflusact Would be toscreen the actual murderer whoever 
he might be. The motive of the accused, viz., to screen 
his sons, is different from intention. A man musk be 
taken to have intended the natural consequences oi 
not of the essence oi the offence unflet 
accused mint be aware of the identity of the 
offender. The section ought not to be controlled by the 
illustration. 

Wheie the charge w founded upon an allegation that 
had caused evidence of the commission o' 
he offence to disappear, it must be shown that wbat 
was caused to disappear was something which, if it ba® 
remained as it was, would have been evidence. 7 A. 748. 

A. 713, It appeared that Jfisliwn and Bhikan m 
murdered Jiwan m Bhikan’s field. Kishna was convict- 
ed of the murder, and also under s. 201 for having 
earned the corpse out of Bbikan’s field, and left it oo 
‘be murdered man. Pearson. J.. slid : ' S® 
did not by removing t]ie corpse of Jiw.an from one heW 
to ahothei, cause any evidence of Jiwan’s murder, which 
gat\Mrpse afforded, to disappear. His object may have 
K V ul “*^^*'*' suspicion from himself oi from Bhik^^i. 
bu^ hJ act does not constitute the offence defined m s- 
certainly did not cause the evidence tha^ 
Jnvau iWs murdered, derivable from the fact that Oiwao 
was a c«’P^e, to disappear ; but he undoubtedly caused 
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the di«ippcarance of the evidence that Bhikan was the 
murderer, derivable from the fact that the corpse was 
found m his field In a case noted in 2 Cr. L. J. 148, 
(Sh. n) after considering 2 A. 713, it was lield by the 
Sadar Court of Sind that the he of the body, its condition 
and aciual surroundings being important evidence the 
shifting of the corpse might amount to an oOencc under 
s. 201. 5 Sind L R. 123=13 Cr. L. J. 18=13 Ind. Ca. 
210. In 1905 P. R. No. 53=6 P. L. R. 674 = 3 Cr. L. J. 
136. the accused finding in her house the corpse of a girl 
murdered bv her oun son merely locked the outer door 
without removing the corpse or concealing it This act 
was held not to constitute an offence under s 201. In 
1882 P. R. No. 21 the accused took away the wife of a 
murdeied man bo that she might not immediately 
communicate to the police the information she had of 
her hushand’b murder. This was held not to constitute 
an offence undoi s 201. 

Under s 201, mere knowledge that the act of the 
accused is likely to screen the offender is not sufficient , 
actual intention to scioen must be established, 5 N.-W. 
P. H. C R. 186 ; 2 W. R. (Cr.) 43 ; 1881 P. R. No. 28 ; 
3 M. H. C. R. 251. Wheie the charge of giving false 
information is fiained under s 203. it is unnecessary to 
prove any particular intention , 1 W. R. (Cr.) 18, but jt 
is still necessaiy, as under s 201, to prove that an actual 
offence had been committed, and that the accused knew, 
and had leason to believe in its commission. 20 W. R. 
(Cr.) 66, 2 W.R. (Cr. Let.) 1. The same remarks apply 
to s 202, wheie the offence consists in intentionally 
omitting to give information which the peison is legally 
bound to give In Ratanlal 783, it appeared the Patel 
ordered the KuRarni to wnte a report legaiding a 
suspicious death in his village His good faith being 
thus apparent, it was held the intention lequired to 
constitute an offence undei s 202 has not been made 
out. The same result would follow where a village 
headman has gone in pursnit of muiderers or has taken 

down statements. See 11 Bur. L.R. 815; L.B.R. (1893 

1900) 382. As to circumstances under which there is a 
legal duty to give information, gee 18 W. R. Cr. 3i ; 
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1887 P. R. Na. 20, 1881 P. R. No. 25, S. 203 will not 
apply to a person answering falsely questions put to him 
by the police under S. 1(51, Cr. P. C. This section con- 
templates giving information voluntarily. 7 A. L.'J. 1150 
= 11 Cr. L. J. 438=7 ind. Ca. 50. 20 W. R. (Cr.) 
66, 6 Sind. L. R. 143=14 Cr. L. J. 252=19 Ind. Ca. 
508=5 Sind. L. R. 174 at 179=13 Ind. Cas. 273=13 
Cr. L. J, 33. It is only necessary to refer to the obser- 
vations contained in § 86, supra, as to the latter point. 
As to the somewhat similar sections (213 and 214), 
see ante 88. 

In cases under s. 181, for giving false statements on 
oath to a public servant, it is necessary to prove that the 
person accused was legally bound by an oath, which the 
public servant was authorized to administer S A. 17 ; 6 
M. 252 5 5 M. H. C. R. 326 ; 6 W. R. (Cr.) 81 and that 
his statements were false to his knowledge or that he 
did not behove it to be true. 2 W. R. (Cr,)47. In a 
criminal appeal, the accused cannot be examined as a 
witness and consequently cannot be held liable for mak- 
ing a false statement. 12 M. 451, The same principle 
has been .tpphedto proceedings under the Legal Prac- 
titioners Act where a pleader is called on to explain his con 
duct. The pleader whose c*mduct is under enquiry cannot 
be asked to make a statement on solemn affirmation, 
6 M. 252; co/itra, see 12 0. C. 308=10 Cr. L. J, 509 
=4 Ind. Cas. 160 where an accused was held liable not 
for any statement made when examined under s. 342, 
Cr. P. Code, but for having made false statements with a 
view to get the case tiaosferred. 

As to the necessity for sanction in case of proceedings 
for giving and fabricating and making use of false 
evidence, see Grim. P C., s. 195. As to the power of 
courts to deal with such offences when committed before 
themselves, see ss. 477, 478 and 487, Cr. F. C. 

II. FRAUDULENT TRANSFERS AND SUITS 

123. Transfers that are Fraudulent. — Sections 
206, 207 and 208 aim at rendering criminal all ooctri- 
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vanccs by Avhich the owner of propeity withdraws it 
from liability to seizme under a sentence or judgment 
of court. Of these thiec no difficulty, except one of 
fact, IS likely to arise under s- 208. It is impossible 
that anyone can allow a decree to be passed, or process 
to bo executed against him, foi property winch is his 
own, or money which is not due by him, except to cheat 
Eoinconc else \Vlu*re he does so, it is not necessaiy to 
allege or prove any special intention. The olFence con- 
sists in a ftaudulcnt omploynicnt of the maciimeiy of 
the court Nor, again, can theie lie any legal difficulty 
under s dO?, supposing the facts to be established. It 
is difleient with b. 200, where the accused is an owner 
dealing with his own pioperty, and wheie acts which 
would otheiwise be innocent, ate tendered criminal, if 
done for certain specified purposes, and with that state 
of mind which is descubed by the word "fraudulently”. 
Both elements must co-exist. 18 W. R. (Cr.) 65, but the 
most difficult question will comiuonlj be, What con- 
stitutes ftawV* Upon tins point it may safely be 
asserted, that something will be necessary beyond that 
general flavour of deception which peivades eveiy tians- 
action, where tlif appeaiance and the leality do not 
correspond Fiaud cannot be piesumed, 1906 A. W. N. 
26. Benamx transactions are so univcisal among Indians, 
that they have leceived lecognition from the highest 
tribunals, and aienowicgiilated bi a well-defined system 
of lulcs (Sec Mayne, Hindu Law, chap, xiii ) Pioba- 
bly the best guidance W'lll be found in that laige body 
of decisions which sprang fioin the English statute, 13 
Eliz . c 5, and which are discussed in the notes to 
Ttvyne’s ca«!e in Smith L C. (Vol. I.) 1 It is certain 
that nothing w’lll be considered fiaudulent under s 20G 
which has been held not to be fraudulent undet that 
Act, though it IS possible that tiansactions which aio 
liable to be set aside under the statute of Elizabeth may 
not necessaiily be treated as cnminal under the Penal 
Code. 

Stdtute 13 Eiiz., c. 5, recites that gittti, gmats, iilienatioas, 
conveyaiicea, bonds, suits, ludgments, and executions have been 
contri\ed of fraud, malice, covin and collusion, to delay, hinder 
or defraud creditors or others of their just and lawful actions. 
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suits, debts, etc., tiud then declares that all such transactions 
made for any of the above intents, shall be utterly void as against 
persons whose suits, etc., are, or might be, in anywise disturbed, 
hindered, delayed or defrauded. By a, 5, this provision is declared 
not to apply to any conveyance made to any person, who takes it 
boita f)tle for valuable consideration, without notice of the fiaud 
intended This statute has been declared by Lord Mansfield to 
enact nothing beyond what would have been attained by the com- 
mon law. CafJngan v. Rennet, Cowper, p 434. 

As embodying sound principles of justice and equity, 
it has been adopted as a lule of decision by the Indian 
couits, in districts where the statute itself is not in force ; 
Per Lord Fitzgerald in 11 I. A 10, p- 18=10 C. 616 
at 624 : pe? iVest, J, 11 B. 666 at 675; Sargent, 
C.J., 13 B. 297 at 300, and as regards transfers of 
immovable property, it and the cognate Statute 27 
Eliz., c 4 have been almost liteially copied in s 53 of 
the Trans/e) of Property Act, IV of 1882. It may safely 
be assumed that the frameis of the Penal Code had in 
view the statute itself, and the decisions upon it, and 
that they intended to give it a sanction by means of th<. 
ciiminal law. 

A conveyance will not be fraudulent merely because it 
deprives another of a security which he would otherwise 
have had, if that is not the object of the act For 
instance, there will be no fraud m a sale by a debtor of 
his landed pioperty for a fan and adequate consideration, 
though it will, of course, be much less convenient to the 
creditors to pursue the purchase-money than the property. 
And it would make no difference whatever that the 
debtor was actually in the throes of a lawsuit. For he 
IS not bound to keep his property in one form rather 
than another for the convenience of his creditors. And 
m England it has been repeatedly held that the fact of 
’ch a sale having been effected when an immediate 
g^jution was anticipated will not vitiate the sale. 

j. cue of the later coses upon the point, it appeared that a 
trade ecting the execation of a writ issued out of the 

(^1 for payment of costs of a suit, effected a sale 

urmture and stock in trade. The only docu- 
a receipt for the purchase.money. A few 
hid taken possession, a writ was issued. 
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and a salt was brongbt b> thesheriiTto decide whether the sale 
was fraudulent. Kimlfr^lnj, V. C., aaid • — 

“At the present day, s\hUe>er tluctuations of opinion there 
may ha\ e been in the courts of this country as to the construction 
of that statute (ISEtiz.c 6). it is not a ground for vitiating n 
tuile that 't %%.\s made with a aiew to defeat an intended execution 
on the goods oftheiendor, the subject of the sale, supposing it 
was in ail other respeetn homi tulr. The case of tl'pcii v. Dixie. 
7 Q. B, 892 hjB settled that at liiw in the most solemn manner, on 

0 motion for a new triaL With respect to the question whether 
the sale n.is Imn.i it wiisatone time attempted to lay down 
rules that particular things were indelible badges of fraud , but 
in truth eiery case must stand upon its own footing, and the 
Court or jury must consider whether, hiving regard to ail the 
circumstances, the truusiction naa a fair one, and intended to 
pass the property for a good and valuible consideration " Hdir 

1 .V,iroi>('lii-\n S>ilo>'n fhnnihu* I 0 . 28 L. J. Ch., 777 = * Drew.. 

492; iJtirfill \ Tern/. 30 L J. Ex.. 355=6 H. & N„ 807. And it 
makes no difference that the sale was of all thvt the debtor pos- 
sessed III llarrmftn.A Ch , 622, at 626- Qiffstd, L J . 

said “ I hare no hesitation in saying that it makes no diSeience 
SQ regard to the statute of Elizabeth, whether the deed deals avith 
the whole, or onlj a pait of the gr.antoi s property If the deed is 
bnnii Ji'lr, that is, if it is not a mere clatk for retaining a benefit to 
the grantor, it is a good deed under the statute of Elizabeth ’’ This 
dicfiiHi was adopted and followed in hi llr tS dm for, I, i2 Ch D 314, 
where B executed a bill of sale to <i of all his proparty then exist- 
ing, or afterwards to ueacquiied, m ordei to secure an existing 
debt and future advances In a similai case, T guintad his farming 
property, which was ail he possessed, to his daughters, in con- 
sideration of their paying all his debts incurred up to that time 
ill connection with working has farm, and maintaining him. 
The plaintiff, who was hig vreditor iii re«pset of a transaction 
unconnected with the farm, sued to Bet it aside Fry, J , m 
affirming the grant, said “ It is obvious that the intent of the 
statute is not to provide equal distribution of the estate of debtors 
among tlieir creditors— there are other statutes which have that 
object,— nor is it the intentiou of the statute to prevent any 
honest dealing between one man and another, although the result 
of such dealing may be to deUy creditors And cases have been 
cited, accordingly, where deeds of this kind have been held good, 
though the result of them has been that creditors have been not 
only delayed but excluded ” Golden v Gdlam. 20 Ch D. 389, at 392. 

The mere fact that a transfer of property 13 for 
valuable or Buflicient consideration, is not conclusive 
against its being fraudulent, though it throws a very 
heavy burden upon those who allege that it is so. Per 
Lord ilansfield, Cadogan v. Kennett, Cowper, p. 434 ; 
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suits, debts, etc., and then declares that all such ^transactions 
made for any of the above intents, shall bo utterly void as 
persons whose suits, etc., are, or might be, in anywise distur e, 
hindered, delayed or defrauded. By s. 5, this provision is dec ire 
not to apply to any con^ eyance made to any person, ^ 
hova jhir for valuable consideration, without notice of the ran 
intended This statute lias been declared by Lord ® 

enact nothing beyond what would have been attained by t e co 
mon law. I'otltir/nn \ Krnu^t, Cowper, p. 434* 

As ombodyinti sound principles of justice and equity, 
it has been adopted as a rule of decision by the In 
courts, m districts where the statute itself is not 
Per Lord Fitzgeiald m 11 I. A. 10, p. 18=10 C. 
at 624; per '.Vest, J . 11 B. 666 at 675; p<r Sargent, 
C J , 13 B. 297 at 300, and as regards transfers cu 
immovable piopeity, it and the cofjnate 

Eliz,, 0 4 have been almost hterallv copied in S' O' 

the Tiaiis/er of Property Act. IV of 1882. It ^ 

be assumed that the frameis of the Penal Code ha 
view the statute itself, and the decisions upon 
that they intended to give it a sanction by means o 
criminal law. 


A conveyance will not bo fiaudulent merely beca ^ 
depnves anothei of a security which he would other 
have had, if that is not the object of the act. , 
instance, there will be no traud in a sale by a „ 
his landed property for a fail and adequate considera • 
though it will, of course, be much less convenient o 
creditors to pursue tho purchase-money than theprope J 
And it would make no difference whatever tba 
debtor was actually in the throes of a lawsuit. 
is not bound to keep his property in one form ^ 

than another for the convenience of his creditors , 

,in England it has been repeatedly held that the 
’ch a sale having been effected when an imnie 
g^ution was anticipated will not vitiate the sale. 




of the later cases upon the point, it appeared 
® 2 cpectmg the execution of a writ issued out 
Court for payment of costs of a f docu- 

of the wh® furniture and stock in trade. Tbe ° ^ ^ (ew 

Went for the purcbsse-mouej. ^ 

days Jter tf possession, a writ waS 
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and ft suit was brought bj the thcriiT to decide whether the sale 
was fraudulent. A’»n<7rr»frr/, V. C . said • — 

*' .\t the present da>. sthitever ductuations of opinion there 
may hai e been in the courts of this country as to the construction 
of that statute (13E)ir,c 6). it is nets ground for vitiating ft 
aile that >t uas made avilh n anew to defeat an intended execution 
on the goo'ls of the \endor. the subject of the sale, supposing it 
Mas in all other respecU tmiui fi-lr The case of ITood v Ditic, 
7 Q. B, 691 has settled thit at Ian in the mast solo'nn manner, on 
a motion for a new Inal. With respect to the question whether 
the sale MIS hnn.t mas at one time attempted to Ky down 

rules that partieular things were indelible badges oftraud. but 
in truth cicry case mustetind upon its own footing, and the 
Court or jury must consider whether, having teg.ard to all the 
eircumst inccs, the trunsii.tion was a fair one, nnd intended to 
pass the property fora good and iftiutble consideration ' Ha!r 
a. Mf-tn-jwlilaii .Sii/oiiM , 28 L. J. Ch,, 7775=4 Drew.i 
492; D<triill \ r.rrv.30 L J. E«.. 355 = 6 H. * N., 807, And it 
makes no difference that the sale was of all that the debtor poa 
scised In Htnn \ Ch , 622, at 62S- Giffard. L Ji 

said “ I hivo no h-'sitation m spying that it makes no differenee 
in regard to the st ilute of Elirabctli, whether the deed deals with 
the whole, or onl) a pait of the grantor s property If the deed 18 
IritKi ti'h i that 19, if It IS not ft mere cloak for retaining a benefit to 
the grantor, it is a good deed under the statute of Elizabeth." This 
dirf'i'ii was adopted and followed m /« f{, fMinfor.?, 12 Ch D 314, 
where B executed a bill of sale to O of a1) bis property then exist- 
ing, or afterwards to be acquued. in ordei to secure an existing 
debt and future ada aneex In a siioilar case, T gi.anted his farming 
property, which aaas all he possessed, to his daughters, m con- 
sideration of their j>i}jng all hw debts msuned up to that time 
in connection with woiking his farm, and miimtaming him. 
The plaintiff, who avas his creditor in respect of a transaction 
unconnected with the farm, sued to set it aside Fry, J, in 
affirming the grant, said " It is obvious that the intent of the 
statute IS not to provide equal distribution of the estate of debtors 
among then creditor'— there are other statutej which have that 
object,— not IS it the intention of the statute to pievent any 
honest dealing between one nisn land another, although the result 
of such dealing may be to delay creditors And cases have been 
cited, accordingly, where deeds of this kind have been held good, 
though the result of them h.is been that creditors have been not 
oraJvdeJ-aj'cd butejreJiidfsd ” GoMm v 3&Ck D. 3S3, at 35S. 

The mere fact that a transfer of property is for 
valuable or suflicient consideration, is not conclusive 
against its being fiaudalent, though it throws a very 
heavy burden upon those who allege that it is so. Per 
Lord iransfield, Cadogan v. Kennett, Cowper, p. 434 ; 
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per Turner, V. C., Harman v. Richards, 10 Hare, 89. 
The question will still be, was it a boii'i fide transaction, 
which may be good though it has the effect of delaying 
or excluding creditors, or was it one which originated 
from an intention to defeat or hinder just claims V The 
intention which makes a deed fraudulent must have been 
the substantial, effectual, or dominating view. It is not 
necessary that it should have been the sole view. In Re 
Bird, 23 Ch. D. 695. The language of the judges in 
some cases seems to make it sufficient to show that the 
intention of the debtor m making the transfer was to 
defeat, hinder, or delay his creditois- Holmes v. Pen- 
ney, 3 K. & J. 90 ; Tper Wood, V. C., p 99 Thompson 
V. Webster, 4 Drew. 628 ; per Kindeisley, V. 0 , p. 632 ; 
Golden v. Gillam, per Pry, J., 20 Ch. D. 389 at 393. 
It must be remembeied that no deed for a valuable con- 
sideration can be void under the statute of Elizabeth, 
unless it was intended to carry out some fraud, to which 
the purohasei made himself a party In general the 
fraud consists in the whole transaction being unreal. 
Either it appears to be a sale or mortgage, when it is 
not, or if it iS, as fax as actual payment goes, a sale, it is 
accompanied by some secret trust, which undoes it. 

In a case of this sort, Baron RoHe said : “ In one sense it may 
be considered fraudulent for a man to prefer one of bi9 creditors 
to the rest, and give him a security which left his other creditors 
unprovided for. But that le not the sense in which the law under- 
stands the term ‘ fraudulent’ The law leaves it open to a debtor 
to make his own arrangements with his s'^veral creditors, and to 
piy them in such order as he thinks proper. What i3 meant by 
an instrument of this kind being fraudulent is, that the parties 
neier intended it to have operation as a real instrument, accord- 
ing to its apparent character And effect ” Eveletahl v. Fmsi/ord , 
2M. &R. 541, 

Suppose, however, that a debtor made arrangements 
to realize all his tangible property, in order to abscond 
with the proceeds and leave his oreditois unpaid, and 
that a friend, knowing his plan, helped him m it by 
taking his pioperty off his hands, even at a fair price, this 
would apparently make the sale void under the statute, 
and would no doubt be punishable under s. 206, if the 
object was to defeat justice in any of the ways specified 
in that section. 
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The law. as administered in Imlia, seems in accordance 
with these decisions Under s, Glof the Civil P. C., 
the debtor is free to make any private alienation of his 
property, until an actual attachment of the property has 
been made (.\s to the effect of dealing with property 
according as the attachment was actually made, or only 
impending, compare 28 C.,217 ; 25 B. 202.) A creditor 
coininitB no rmud under s. 207 ivho anticipates other 
creditors and ohiains assignment of propertv not already 
undei attachment In anotlier cieditoi. Ratanlal 110. 
Simil.itlv r\here adeht has been atta.-hed, the tiansfer of 
a deciee parsed on the basis of the attached debt is no 
olTentc as the tians|»*r cannot affect the rights of the 
attaclimg cieditor, 1906 A. W N. 26=3 A. L. J. 1=3 
Cr. L. J. 92. It has also been repeatedlv held that, 
'■ where there is a real transaction between the parties 
for valuable consideration, whethei it be bv way of sale 
or mortgage, the transaction is valid even as against a 
creditor, though the object may have been to defeat an 
expected execution.” 3 M. H. C. R. 231; 5 M. H. 
C. R. 368 ; 24 C., 825. And so. ” if a man owes another 


a real debt, and in satisfaction thereof sells to his cieditor 
an equivalent portion of bis piopeity, transferring it to 
the vendee, and thereby extinguishing the debt, the 
transaction cannot bo assailed, though the effect of ft f? 
to give the selected creditoi a preference ” 8 A. 178 • 23 
M.. 184. Such transactions though made with a view to 
defeat a probable execution, arc not void under ss. 2 land 
24 of tbe Contract Act, JX. ol 1872, as being forbidden 
by law, Ol fiaudulcnt, oi involving injmy to the pronertv 
of iinothei. ot opposed to public policy They involve 
dealing with a man s own piopeity which the law- 
not alloM 4 B., 70. “But if the sole or iHoit"a"e }( 
only a colouiable transaction, or a mere sham, anY t 
intended to confer upon the alleged giantee or ? 
gagee any beneficial inteiest in the property, and i 
(for the purpose of scieening it fiora ex'erim'^ 

substitute ’ • - 1 - . I0ln,n,( ^ 

inheuof S 

nominal o ee 

owner (the uemoi;. aim mus lo endeavour Ia 
the property for the latter, such a sal? a 

* ^ or iriorlgage 



124. Frandalenl Gifts- — The iiiv as recirJs giHs 
was laid do-xa as folK-trs bj Lord ,Tas:ice G’aard ia 
Freiman t Fope, 5 Ch. 53$. at 545. QuaUfjaTi? lie 
too stroa^ terms csed bv Lord Westborr. in Splrcit 
X. Willovrf, S Giff. 49=33’L. J. Cb, 3S5. 

“li after dsdactiug the pro.'enj’ which tie sahjfci of the toIjd* 
tsry setticsert. saSsieat available assn* »« aot left ior the pay- 
ment of the settlor's deots. then the lau isfers hiieat to derraoi 
sad it weald be the daty of * jadfe. la leaving the ease to the 
jury, to tell the jury ih^t they most presame that that was the 
intent. Again, J at the date of the sctileaeat the person ma^S 
the eettleaeat was not in a position «taallj* to par his ere3itof*> 
the law would infer that he intended, hr aaVing the x-olaatary 
settlement, to defeat and delay tbean " 

Probably a jndge in putting a case to the jurr under 
s. 206 ought not to direct them, as a matter of late, that 
they must convict upon finding the above facts, but that 
such facts Avere very strong evidence upon -which they 
raight convict, if there was nothing to explain them 
a-way. Debt is the normal condition of many classes of the 
Indian commanity, and with persons in high position 
the mahing of considerable gifts is a part of their orffiuarj 
expenditure. man executed a bond in ilay, 185S. 
and about a year after the execution, and shortly before 
suit, he transferred to his wife 25,000 rupees as a gift • 
and the creditor after decree sued to set aside the gift, 
and to eetabhsh his right to take the securities in 
execution. The original court found that the giftM’asU 
hond\fidc disposition of the securities, and not a mere 
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!)lin3, or icall}' with thu intention of defiauding the 
plaintiiT of the aiiioiml of his debt Tlie civil judge 
considered that the more fact of the tranhfei, after the 
debt was incurred, and without provision for its pay- 
ment. wa« Itself a fiaud on the plamtilT. The JIadias 
High Coui t duected an issue as to the specific motives 
and intent of the dehtot They said 

"In the c.isp of ii transfer, the lunui fi'ht of it with 

reference to the mtcntioa of tho debtor ih the point for considera- 
tion. In exerv such case, we think the proper iiuestion to uc 
consideicd is, nhethcr the circumstances m c/idence, taken to- 
gether, lend re.»son.ibl> to the conclusion that the luiil motive and 
intention of the truiixaction vvns to deprive the cicditoi of the 
means of olitainin^,’ ptyment of Ins debt fiom the debtor's pro 
pertj genciallr If so, the disposition is fraudulent and void 
to tlie extent of the debt due to the creditor by whom it is 
iiujicached No seneral rule can be laid down as to the nature 
or extent of the evidence which should be acted upon Beini; a 
question of intcotion, evch case must necessarily bo decided on 
the partieuUr evidence olTeied in it. as io the acts of the parties 
and the position lu which they stood to each othei, the aniouut of 
the debt, the means possessed by the debtor, and tho othei oir- 
eumst&nces shown to be connected with the transiotiun " 4 M. 
H. C, R. 84, at p 63; In rc Lon* Fox (f9O0) 2 Q. B., 503. 

It scorns to me ciiat this would be the proper mode 
of directing a jury in a prosecution under s ‘20U, lemem* 
bering always that more conclusive evidence is necessary 
to convict a man of a criminal offence based upon fiaud, 
than to upset a transfer which defeats the claim of a 
creditor. 

In the Madras case it does not appear what amount 
of property remained to the debtor after the tiansfer. 
Possibly the creditor wished to invalidate the transfer, 
so as to save himself the trouble of hunting for 
assets which were less valuable and less easily identified. 
In 13 B. 297 the debtor, being m pecuniary difficulties, 
executed a gift of all his property in favour of his wife 
and minor sons This, of couise, left the debtor 
without assote, and tho tiansaction was at 
once set aside 

A voluntary conveyance by a man who is about to be 
tried for any crime, where conviction works a forfeiture, 
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Trill be fraudulent. And even considerations of affection 
Trill not support the transfer, where the object is to 
remove the property from the effect of the sentence ; as, 
for instance, where the conveyance by a man about to 
be tried for a felonv was made in trust for a wife. Be 
Saunders estate, 32 L. J. Ch. 224=4 Glff., 179. Bat 
such an assignment at any time before conviction will 
bind the property, if made 6ona jide and for valuable con- 
sideration. ]Vhitaf:er V Wisbey. 12 C. B. 44=21 L. J. 
C.P. 116 iChoicne v. Boi/Ik.ZI L. J, Ch. 757=31 Eeav. 
351. Where, however, the assignment was made by a 
person who, under a mistake of fact, thought he had 
committed a cnme when he really had not. it was held 
that the transaction was not illegal, and a re-conveyance 
to himself decreed Dories v. Otty, 34 L. J. Ch. 252. 

125. Transactions on the eve of Insolvency. — 
Sb. 55-57 of The Presidency Toicns Imohency Act, of 
1899, (which correspond to ss. 30-38 of The Provincial 
Insolvency Act, III of 19071 declare what transactions of 
the Insolvent before his adjudication are good and what 
void as against the general body of creditors. 

Where the widow of a man who died insolvent con- 
veyed his whole property to bis separated brothers in 
consideration of two time-barred debts, it was held that 
this transfer could not be set up as against an attachment, 
made after the death of the husband under a decree 
obtained against him while still alive.' West, J., seems 
to have rested the case on the ground of fraudulent pre- 
ference ; and the disfavour with which the jurisprudence 
of civilized nations regards unequal dispositions of pro- 
perty by a man in insolvent circumstances, and known to 
be such by the disponee. which leads to their being set 
aside, unless where the transferee has simply pressed a 
valid claim, or made a purchase in good faith. H 
666, at 676, In the paiticular case the conveyance 
was a purely voluntarj' gift, and probably a sham. If 
the impropriety of the transaction consisted in prefer- 
ring one creditor to all the others, then the Court did 
, exactly the same thing in favour of the plaintiff. As 
Sargent, C.J., pointed out m 13 B. 434 the proper 
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remedy in .such a case is to take some proceeding, to 
have the whole property dealt with for the benefit of all 
the creditors This is exactly what was said by Fry, J., 
in Golden v GiUam, 20 Ch. D. 389 at 392 and by 
Thesiger. L J , In re liamford, 12 Ch. D. 324. In 
a ci'se where a very large debt was due to the defendants, 
■nbo were some of many creditors, and the debtor 
assigned to them a decree, out of which they were 
to pay themselves, and hand over the balance to the 
debtor's father, and where the defendants accepted and 
earned out the arrangement m good faith, the Madras 
High Court held that it could not be seC aside at the suit 
of another creditor. 16 M. 397. The Court spoke of 
the debtor as having acted fraudulently in contemplation 
of his approaching failure and insolvency But the 
term JrandHtenihj m this application means nothing 
more than that ih<‘ arrangement was opposed to the 
equal distribution prescribed by the insolvency laws, 
when they aic put into operation See Lord Hob- 
house, 19 I. A., p 19. Here they had not been put into 
operation, and, till they are, a man is master of his own 
money, and may pay any creditoi he wishes, m any 
order he wishes, provided he really does pay him, and 
does not only pretend to pay him Appaiently, then, no 
pajraent b} way of pieference by a man in dilHculties 
would be punishable under s 206, merely because the 
insolvency law calls it a fraudulent prefeience 

Chapter XVII contains anothei set of sections — 421 
to 424 — the object of which appears to be so similar to 
that of ss 20c to 208, that it is diihcult to understand 
why they are found in a different part of the Code In 
order to satisfy s. 200, a definite intention must be found 
to prevent the property dealt with liom being seized 
under an impending decree, or execution ot a court of 
justice. Under s 421, the intention must be to pievent 
property from being distributed according to law amongst 
creditors, and the section covers benami transaction in 
fraud of creditors J899 P. J. L. B. 593, though there is 
nothing necessarily fraudulent in such a transaction by 
itself, 6 M. 1. A. 63. Under s 422, there must be an 
intent to prevent a debt or demand from being made 
26 
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available according to law forthe payraent of debts. No 
specific intent is stated in ss. 423 and 424 It is 
sufficient to make out that the acts done wei-e dishonestly 
or fraudulently done. Taken together, the two series of 
sections seem intended to punish every conceivable inode 
in which a man can deal with his own property, for the 
purpose df cheating somebody else. 

The intention which governs the whole of s. 421 is 
“to prevent, or knowing it to be likely that he will 
thereby prevent, ^the distribution of that property accord- 
ing to law among his creditors, or the creditors of any 
other person’’. This can only refer to proceedings in 
the nature of insolvency, either under the Presidency or 
under the Provincial Insolvency A.cts, III of 1909 & III 
of 1907. The criminal couit’s jurisdiction to entertain 
a complaint under this section is not taken a>vav by any- 
thing in the former Act. 12 Bom. L. R. 750=11 Cr. L. 
J. 548=7 Ind. Ca. 963. There is no other process 
known to the law by which a man’s property is distri- 
buted among his creditors. Section 206 plainly refers to 
the ordinary process, by which each creditor seizes on 
his own account whatever he can get. It is not neces- 
sary, under s 421, that the defendant should have 
actually come under the operation of the insolvent law, 
or that steps should have been taken, or even be about 
to be taken, to bring him under the operation ot the law. 
It IS necessary that the act should be done in contem- 
plation of insolvency ; that is to say, that at the time the 
act complained of is done, or in consequence of that 
act after it is done, he should be made unable to pay 
his creditors in the ordinary way. Smith v. Caniian, 

2 E. & B. 35=22 L. J. Q. B. 291 ; Atoms v. Morris 
(1895), A. C. 625. Further, it must be done with the 
intention of preventing the equal distribution of the 
debtor's property among his creditors, and m a manner 
which can be described as dishonest or fraudulent. This 
section IS intended to cover benami transactions in fraud 
of creditors rather than fiaudulent preferences given 
to one bona fide creditor over another. L. B. R. (1893- 
1900) 593. 
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Where an insolvent debtor removes, or conceals, or 
delivers over his property to any person, simply in order 
that it may escape seizure foi his debts, there can be no 
doubt as to both the dislionestj' and fraud of the proceed- 
ing. The only difificalty will arise under tlic next clause 
of the section, xvliete ho dishonestly oi (laudvilently 
tran'ifers, or causes to be transferred to any person with- 
out adequate considei ation, anv property, with the intent 
described in the section This seems to aim at what is 
known in bankruptcy as fraudulent preference The 
use of the words dishonestlv or fraudulently.' shows 
that the section contemplates different states of mind, 
of which, probahli . fiaudulent is the weakei, and is used 
because it is a technical term, which has been frequently 
defined by the courts in reference to this particular class 
of acts. In Yctdio v Fletcher, 3 H. & C. 732=^34 
L. J. Ex, 1S4. Pi20tt. B. said, with regard to s. 07 
of 12 i 13 Vict . c 10f», which dcchics that a fraudulent 
transfer by a ti.idei of an\ of his goods with intent 
to defeat or delay hs cieditois. shall be an act of 
bankruptcy “ We have to say what is the meaning of 
the woid ‘fiaudulent* in the section It seems tome 
that all the ,iuthontii-s almost arc umfoim upon that 
subject, and it is not nccessaiy that there shall be 
moial fraud The great point to look at is this Would 
it have the effect ot defeating and delaying the ciedit- 
ors"’' and if so, it is fiaudulent within the meaning 
of the bankruptcy acts, the object ot which is that 
the goods of the debtor shall be divided lateably among 
his creditors ” As to what acts are considered to 
have such an effect, the law was laid down as follows 
by Wightinan, J m finnth v rtmmtns, 1 H. & C. 849 
=32 L. J. Ex. 215. "The assignment of the whole 
of a trader’s property is an act of bankiuptcy, the 
necessaiy effect of such a deed is to delay and defeat 
creditors It makes no difference that the assignment 
is to trustees for the benefit of all the creditors who 
assent to it It is in itself an act of bankruptcy and void 
against the official assignee. The question whether it is 
voluntary or not is immaterial. 26 B. 476 & 765. 
So also the assignment of the whole, with a colourable 
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exception only of part, is an act of bankraptcy for the 
like reason, for though a small par* is left onr, it is in 
effect an assignment of the whole. An assignment of part 
b}' %vay of fraudulent preference vroaid be an act of 
bankruptcy . but if it b« a^J'igned nnder pressure, the 
authorities shov. that it is not an act of bankrnptcy.” It 
is not a necessary ingredient in the fraud which consti- 
tutes an act of bankruptcy that the grantee should liave 
notice of the fraud. Ball r WaUact, 7 M. & W. 353; 
Smith V Cannan. 2 E. & B. 35=22 L. J. Q. B. 291. 


An assignment even of the whole of a trader's pro- 
perty. present and future, is not fraudulent under the 
bankruptcy law. if at the time of the assignment he 
receives some substantial contemporaneous payment 
or some substantial undertaking to make payment in 
futuro; for such an arrangement, so far from defeating 
or delaying his creditors, may enable him to continue 
his business so as to put them in .a better position. 
19 I. A. 15, p. 19. Nor is the mere fact that a debtor 
under insolvent ciicumstances pays the whole of hia 
claim to a single creditor either an act of bankruptcy 
or an indictable offence It is a preference, but it 
is not a fraudulent preference, unless the act is done 
by the debtor of his own accord, for the purpose of 
defeating the law, and preventing the due distribution of 
his assets, by preferring one creditor at the expense of the 
rest . — Per Cockbum, C.J., Bills v. Smith, 34 L. J. Q- 

B, 68, at 72 , per Lord Komilly, Johnson v. Fesentneij- 
er, 25 Beav. p. 93. affd m 3 De. G. & J. 13 ; /oUoiced m 
Smith V Ptlgnm, 2 Ch. D., p* 134. Hence the trans- 
action IS not fraudulent, where it is a bond fide act on the 
part of the debtor, resulting from the piessure for pay- 
ment of a genuine creditor, Broicn v. Kempton, 19 L. J- 

C. P. 169, rr Vantin [1900], 2 Q. B. 325, or is the 

after the debtor ha*? become insolvent, of 
which jQ gjyp security entered into before the 

section is .3 become de<«perate, Exp. Tempest, 6 Ch,, p. 
of creditoi, L. J, In re Ttceedale [1892], 2 Q. B. 216, 
to one ionauent of a promissory note in order to relics® 
In te Warrett [1900], 2 Q. B. 138; In re 
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Eaton [1897], 2 Q. B. 16. And so it was held in a case 
where the debt had been incurred through a ciimmal 
breach of trust, and the payment was made under a 
threat of exposure and prosecution The preference was 
undoubtedly made for the benefit of the debtor, but it 
was made under coercion, and with nouish to give a 
]>er5onal preference to the creditor Ex p Taylor, 18 Q. 
B. D. 295 : Sharp v Jackson [1899], A. C. 419. 

In the majority of c.ises of so-called fraudulent pie- 
ference there is a complete coiisideiation for the act, as 
th*' payment discharges a debt which is legally binding. 
Where the transfer is, m the language of the section, 
“ without adequate consideration”, the mere inadequacy 
of the consideration, though tending to evidence fraud, 
is not conclusive of it. A man who is known to be m 
difficulties can seldom dispose of his piopeity for its full 
value. An important question, however, arises upon 
these woids, whether inadequacy of consideiation toi the 
transfer is not an e^sent 1 al element in theotfence created 
by the section, so that it would be necessary to prove 
that a tiansfer was (1) fraudulent, (2) without adequate 
consideiation , and (d) with the intention to pievent a 
rateable distribution among ci^ditois If so, the act which 
Is punishable under s 421 will be something much 
beyond what is reijuired to make out a fraudulent pre- 
ference under the Insolvency Acts 

The remaining sections refei to frauds unconnected 
with insolvency, oi the pioceedmgs under it Sec- 
tion 422 relates to fraudulent proceedings to prevent the 
attachment and sale undei s 60 ot the Civil P C of 
debts due to the accused himself, or to any other person. 
A mere breach of contract would not constitute an 
<ifCence. un'let section wnle.'s's thft Tuade 

dishonestly or fraudulently, 22 W.R. (Cr.) 46 ; 28 C. 314 
=s5 C. W. N. 174. Section 423 punishes the fraudulent 

insertion of false statements in deeds affecting propeity. 

Two ingredients are required to make up the offence 
in the latter section Fust, a fraudulent intention, and, 
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secondly, a false statement as to the consideration for 
the document or the person m whose favour it is to 
operate. 25 A. 31 j 1869 P. R. (Cr.) 23 ; 1902 P. R. 
No. 10; 1907 P. R. No. 16=6 Cr. L. J. Ill; 1908 
P. R. No. 16=1908 P. W. R. No. 93=:8 Cr. L. J. 
486. In this last case, fictitious mention of a price in 
a sale-deed to scare away pre-emptors was held to be 
an offence under this section provided the subsistence 
of a legal right of pre-emption is established. 1868 P. 
R. No. 16. In such a case not only the vendor who 
executes the document but also the vendee who takes 
the same would be liable 1902 P. L. R. 75. Criminal 
courts are not entitled to throw on the civil court 
the duty of ascertaining the existence of a right of 
pre-emption 1883 A. W. N, 209. The mere fact that 
an assignment has been taken in the name of the person 
not really interested will not be sufficient. Such tran- 
sactions, known in Bengal as benamee transactions, have 
nothing necessarily fraudulent But if a debtor were to 
purchase an estate m the name of another for the pur- 
pose of shielding it from his creditors ; or to execute a 
mortgage deed, reciting a fictitious loan ; or if the 
manager of a Hindu family, assigning the family pro- 
perty without any necessity, were to insert in the deed 
a statement that the assignment was made to pay the 
Government dues, or to discharge an ancestral debt, this 
would be such a fraudulent falsehood as would bring his 
act within s 42.S But it is not every false statement in 
a deed of sale that is an offence under this section. Its 
operation IS confined to statements relating tc conside- 
ration or to the person to be benefited by theinstrnment- 
(1911) 2 M. W. N. 413=10 M.L.J. 383=12 Cr. L. J- 
547=12 Ind. Ca. 523. 

Section 424 appears to render punishable the same 
acts which were dealt with in the first clause of s. 431 
and in s 423, whatever the motive for doing them was, 
provided it was a fraudulent motive. 


Such acta as thr 
or crops, to avoids, 


il by a tenant of his furniture, 
'or rent or attachment, 22 M- 
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151=8 M.LJ. 259;lBorn.L.R. S15;5 Sind L. R 130 
= 12 Cr. L. J. 611 = 12 Ind. Cas. 987; 25 M. 729, are 

punishable But a removal of crops m violation of an 
order which the person making it lias no authority to pass 
would not be within this section, Weir I. 483 it 484. In 
the case of a distress, its legalitv must be strictly proved, 
Weir 1.485. If, however, the removal was for protect- 
ing tlir r\ot from injury or damage to the crops owing 
to the Zemindar's act in delaying the harvesting such 
removal would not be an offence not being dishonest, 
26 M. 481. A release of a debt by one of sever.il exe- 
cutors. partners, or joint-creditors, to the injury of the 
others, and without their consent, would come within 
this section And so it has been held that one paitner 
may be convicted under this section Jor dishonestly 
removing the partnership account books, m fr.iud of his 
co-partners. 13 B. L. R. 308 n. =21 W. R. (Cr.) 10; 
22 M. 151=8 M. L. J. 259. But care must be taken 
that purely civil lights are not disposed of under this 
section in criminal couils, Weir 1. 483 ; 14 K. L. R. 23 
= 1 Cr. L. J. 491, but legality or formality of a mode of 
attachment allowed by the civil courts is not a matter 
for the magistrate's consideration 8W. R. (Cr.) 17. 

in. FALSE INFORMATION TO PUBLIC SERVANTS 
.AND FALSE CHARGES. 

126. False information to public servant. — Sections 
182 and 211 are placed in different chapters of the 
Penal Code, but are so similar that they may advan- 
tageously be considered together. The offence under s 182 
consists in knowingly giving a public seivant false 
information, with the intention of inducing the public 
servant either to use his lawful powei to the injury or 
annoyance of any person, or to do or omit anything 
which he would not have done or omitted, if he had 
known the true state of facts. Thus, where an accused 
person makes false allegations against a magistrate with 
a view to get his case transferred from his file he would 
bo liable under s. 182 but not under s. 211. 12 O. C. 308 
= 10 Cr. L. J. 509=4 Ind. Ca. 160. See also 1 Sind 
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secondly, a false statement as to the consideration for 
the docnment or the person, in whose favour it is to 
operate 25 A. 31 ; 1869 P. R. (Cr.) 23; 1902 P.R. 
No. 10; 1907 P.R. No. 16=6 Cr. L. J. lU; 1908 
P. R. No. 16=1908 P. W. R. No. 93=8 Cr. L J. 
486. In this last case, fictitious mention of a price in 
a sale-deed to scare away pre-emptors was held to be 
an ofienoe under this section provided the subsistence 
of a legal right of pre-emption is established, 1868 
R. No. 16. In such a case not only the vendor who 
executes the document but also the vendee who Ubes 
the same would be liable. 1902 P. L. R. 75. Criminal 
couits are not entitled to throw on the civil court 
the duty of ascertaining the e.xistence of a right ol 
pre-emption 1883 A. W. N. 209. The mere fact that 
an assignment has been taken in the name of the person 
not really uiteiested will not be sufficient. Such tran' 
saotions, known tu Bengal as benccmee transactions, 
nothing necessanli fraudulent. But if a debtor were to 
puichasean estate m the name of another for thepnt' 
poseuf shielding It from his creditors; or to e.vecule a 
moitgage de.d, reciting a fictitious loan; or 
manager of a Hindu family, assigning the family 
pertv u ithout any nencssity, were to insert in the deed 
a .statement that the \ignment was made to pay tbe 
Goveinment dues. \.scharge an ancestral debt, 
would be such a V falsehood as would bring 

actw'ithins 4- \ not every false statement in 

a deed of .sal Vce under this section- 

operation i to conside- 

<:.bcnefited by theinstrumen • 

L. J. 383=12 cr. L. J- 


acts ' 
and in s 
provided n 


.5. mder punishable the son 
in the first clause of s. 4- 
/motive for doing them wa > 
A motive. 


t acts as the 4al by a tenant of his farnita« 
. o avoid a Cl. ‘*-oce qj, Qtfggjjnjent, 22 M« 
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151=8 M.L.J. 259; 1 Bom. L.R. 515; S Sind L. R. 130 
= 12 Cr. L.J. 611 = 12 Ind. Cas.SST; 25 M. 729. arc 

punishable But a removal of crops m violation of an 
order which the person making it has no authority to pass 
would not be within this section. Weir I. 483 it 484. In 
the case of a distress, its legaiitr must be strictly proved, 
Weir I. 485. If, however, the removal was for protect- 
ing the ryot from injury or damage to the crops owing 
to the Zemindar’s act in delaying the harvesting such 
removal would not be an offence not being dishonest, 
26 M. 481. A release of a debt by one of several exe- 
cutors, partners, or jomt-creditors. to the injury of the 
others, and without their consent, would come within 
this section And so it has been held that one paitner 
may be convicted under this section for dishonestly 
removing the jiaitnership account books, m fraud of his 
cO'paitners 13 B. L, R. 308 n. =21 W. R. (Cr.) 10; 
22 M. 151=8 M. L. J. 259. But care must bu taken 
that purel) cimI lights are not disposed of under this 
section in ciiminal coints, Weir 1. 483 ; 14 K, L. R. 23 
= 1 Cr. L. J. 491, but legality or formality of a mode of 
attachment allowed bv the uvil courts is not a matter 
for the magistrate’s consideration 8 W. R. (Cr.) 17. 

in. FALSE INFORMATION TO PDLLIC SERVANTS 
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126 False information to public servant. — Sections 
182 and 211 are placed in different chapters of the 
Penal Code, but aie so similar that they may advan- 
tageously be considered together The offence under s 182 
consists in knowingly giving a public seivant false 


information, with the intention ol inducing the public 
servant either to use his lawful power to the injury or 
annoyance of any person, or to do or omit anything 
which he would not have done or omitted, if he had 
known the true state of facts. Thus, where an accused 
peroon makes false allegations against a magistrate with 
a view to get his case transferred from his file he would 
be liable under s 182 but not under s. 211 12 O r ?na 
= 10 Cr. L. J. 509=4 Ind. Ca. 160 See also 'l Sind 
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L. R. 124=8 Cr. L. J. 379; 11 Cr. L. J. 537=7 Ind. 
Ca. 914. It is no defence to say the petition giving the 
information was not signed by the accused. 3 Sind L. 
R. 132=11 Cr. L. J. 3=4 Ind. Ca. 477. The offence 
under s. 211 is what is known in England as a false and 
malicious prosecution. It is obvious that almost all 
offences under s 211 could be made to fit into the terms of 
s. 182, and that many, but not all, offences under s. 182 
would also be offences under s. 211. It has, however, to be 
borne in mind that s. 211 makes one liable when there 
is no just or lawful ground for the charge so that one 
may come under that section for acting without due 
care and caution. But under s. 182 there must be 
positive and conscious falsehood on the part of the 
accused in ordei to sustain the charge. 31 B. 204=9 
Bom, L. R. 33=5 Cr. L. J. 105. 19 B. 717. Where, 
however, the scope of the two sections 182 and 211 seem 
to overlap, each section ought to be interpreted not in 
isolation but m association with the other. If this is 
done, it would appear that where information conveyed 
to the authoiities is directed against a defined person 
charging him with a definite offence, s 211 would apply 
and s. 182 must be reserved as referring to cases where 
the information falls short of the institution of cuminal 
proceedings against a defined person charging him witb 
a definite offence. IS Bom. L.R. 574=14 Cr. L.J. 491 = 
20 Ind. Cas. 747; 1885 A. W. N. 95; 7 B. 184; 22 B. 
596 ; 1 B, H. C. R, 87 ; 1870 P. R. iCr.) I6. 


Where the charge is based on the secoiil clause of 
s 182, the essence of the offence consists in the intention 
of inducing the public servant to cause injury or annoy- 
ance to some other person. It is not an offence under 
s 182 to give false information to a Collector that a 
Zemindar had usurped G-overnment land, as the only 
result would be, that, if the Collector agreed with the 
informant, he would take due and lawful steps to assert 
the rights of Government. 4 A. 498. The Madras 
High Court has held that false information given to a 
village magistrate,, who could not himself act upon it, 
but could only pass it on to some higher authority, did 
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not come wilhm the wonls of this section They thought 
that “the words ‘to use his lawful power' lelerred to 
some poner to he e\eici‘'e.i hv the othcei ii’ismforraed, 
%\hich shall tend to «-ome diie« t and immedi.ite prejudice 
of the person against nhuiii the information is levelled ” 
4 M. 241 See, however. 28 M. 565=3 Cr. L. J. 108 
and 6 M. L. T. 175=11 Cr. L. J. 154=4 Ind. Cas. 
1039. Weir 1. 117, which was deciiled aftei s 182 
wa** made cIlmi by the ie.iii.ingement etleeted b} Act 
in of 6 1. Wheie.i poismi give-, false infoiiiiation 

to an otheei who can e\eici'C his puwer to the dnect 
and immediate prejudice of .inotlier against whom the in- 
forinati'in is h-velh'd, this «>tfence complete Katanlal 
946, But. conceding this to be so, surely mformation 
given to A, for the puipose of being pissed on to B. aud 
which it was Ins liounilen duty so to piss on. must be 
considered is having been given, and intended to be 
given, to B. fiee hauhnnn v.Maltbii, Car.&M.402= 
2. M.&Rob. 438 ; 17 C. 574. It would, of coutse, be differ- 
ent if the false intoim.itioii was given to someone who 
was undei no legal obligation to take any action upon 
it. 6 C. 620. In Ratanlai 315 the vendor at a Iiquoi* 
shop informed his master that an Inspectoi had asked 
him for money and had wateied some htpi ir to get him 
(the shopman) into trouble The mastei leported the 
matter to the Collector who granted sanction to the 
Inspector to prefer a complaint under s 182 Held the 
offence, if any, was one of defamation, as the master 
to whom the accused gave information was not a 
public servant. False information that stolen property 
would be found m a particular house, if searched 
for, does come within the section. Ratanlai 72. If 
the infoimation names the houses of several persons^ 
only one offence has been committed. The offence con- 
sists m the false information, with a particular intent. 
The offence is not multiplied by the number of persons 
likely to suffer from it. 13 C. 270. The information may 
be volunteered or given in answer ro a question put 
by a public servant, 10 B. 124; Ratanlai, 124; 1905 
U.B, R. (P. C.) 13=2 Cr. L. J.474, where 1 L.B.R. 101 
is disapproved of. 
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The Calcutta High Court held, in one case, that 
the same intention must exist where the charge was 
under the first clause ; consequently, that the section 
would not apply where a person gave false information 
to the police of a robbery, without naming anyone 
against W’hom they could act. 14 C. 314. As a result 
of this decision the section was redrafted by s. 1 of Act 
III of 1895 The new illustration (c) to the section 
overrules, l4 C. 314 , 4 M. 241 ; Ratanlal 76, and other 
cases to the same effect which had held the intention 
must be to cause injury or annoyance to a particular 
peison 14 C. 314. The Bombay High Court bad declined 
to follow this view’ and held that the meie fact of giving 
a public Servant false information m order to induce him 
to lake, or omit, a particular line of action, is itself 
criminal, though no individual is hurt The mere taking 
’ up the tune of a public servant by a hoax ought to be 
punishable Such a proceeding might have very grave 
public consequences, if the police or the troops were 
sent off on a ials© alarm, given fiom criminal motives, 
or even from mere w'antonness 13 B. 506 ; 19 M.L.X 
271=4 M. L. T. 324=8 Cr. L. J. 421} 28 M. 565 
=3 Cr. L. J, 108 ; Weir I. 122. The motive may be 
self-protection rather than to injure another, but m 
any way, it is immaterial to establish liability under 
s. 182, Weir I. 120. The same view was taken by the 
High Court of Allahabad, m a case where the offence 
consisted m a telegram sent to the magistiate during the 
Mohurrum, giving him false information of a riot m 
anothei part of his district. 13 A. 351. In the Bombay 
case, a candidate for ollice had got a inoie learned friend 
to pass an examination in bis name, and then forwarded 
X the certificate granted to his pio.xy to the AssisttiWt 
ir, who entered his name as a person eligible 
yQ^''®‘^^'idaintment This was held to be an offence under 
g j^PpCsW'cfn a somewhat Similar case, the defendant aP* 
Ant, enlistment in the police of the Farttkhabad 
htg d knowing that the rules prohibited the 
^hurt f a resident in the distiict, falsely stated 
^hat (^agistot a resident. The Allahabad High Court 

jjpjj . ^ only’ that this was not an offence under either 
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s. .177 or s. 182, but this is no longer law When 
an Ahir got himself enrolled in the Police force repre- 
senting himself to be a Jat his conviction under this 
section was upheld m 1880 P. R. No, 14. It certainly 
did not come under s 177, as he was not legally bound 
to make any st.-iieinent on the subject, but since the 
false statement was a necessary step towards imlucing 
the police authoritv to do what the defendant wanted to 
haie done. I cannot *.ee wliv it did not come within 
s. 162 In Ratanlal 761 It appeared before a Registrar 
and falseK persunated Win getting a lease eKeciited. 
Wlion H made sojne uiistakes m giving the area of the 
land. C ciirrected him E identified R as Wand I’ and D 
assun <1 tli< attesting uitiiesses thttR was W It was 
held tliat C. 1) and E could not be convicted under s K2 
{if of the /tcgislration Act. 1 h 77, but that they wore 
guiltc (if an oilence under s 1 h2 I 1’ C 


It is not necc'.vary under eithei clause to sho^\ tiiat 
any action has m fact been taken hv the public servant 
The olfence consists in the attempt to induce him to act. 
13 A. 351 /row 14 C. 314 5 15 A. 336; 28 

M. 565 at 567=3 Cr. L.J. 108. It is immaterial whether 
the public servant isinisled .»rnot Weir I. 118. Positive 
and conscious falsehood is the sole essence (d the offence, 
31 B. 204=9 Bom. L. R. 33=5 Cr. L. J. 105, and it is 
essentially an offence against the public seivant to whom 
false infoimatiun is furnished and not necessaiily against 
persons about wlioiu such infoimation is given 3 N.-W. 
P. H. C. R. 194. 

The punishment that may be awarded under s 182 
IS much lighter than that under s. 211. and the juris- 
diction over the offences is in some degree different. 
It IS therefore not right topiosecute under s. Ib2 where 
the facts come more properly under s. 211. When the 
false information consistsof a specific charge of a ciimmal 
offence against persons who are named, it is desirable 
proceedings are taken onder s. 21 1. 7 M. H. C. R. App. 

V.;32 C. 180=2 Cr. L. J. 171=4 C. L. J.89=5C. W. 

N. 727 ; 8 W.R, (Cr.) 67 ; 5 C. 184 ; 5 A. 36, affd. on this 
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point, m 8 A. 382; 1885 A.W.N. 95 ; 7 B. 184 ; 22 B. 
596; 1870 P. R. (Cr.) I6 (F. B.) and a charge of having 
preferred a false complaint ought not to be proceeded 
with till the tiuth or falsity of the original complaint 
has been finolly detetmin^ by judicial investigation 
4 C.L.J. 88=4 Cr. L-J. 68; 3 C.W.N. 758 ; 5 A. 387. 
A decision in a previous case is not admissible. Evidence 
must be adduced m the presence of the accused. II W. 
R. (Cr.) 35. In 15 A. 336, it was held when a police 
investigation showed the information to be false the in- 
former IS not entitled to have any further opportunity 
of substantiating his information befoie bis prosecution 
IS sanctioned under s. 182 It would be otherwise if 
the contemplated prosecution is one under s. 211. The 
accused is entitled to demand the disposal of his com- 
plaint m one of the modes lecognised by law. 2 C. 
L. R. 389, 6 C. 496. 7 C. 87. 8 C. 435, 27 C. 921. 
Statements made by a prisoner in his defence do not 
come within tins section. 2 N.-W, P. H, C. R. 128. 
Same principle applies to statement in an appeal memo* 
landum. 1881 P. R. No. 41 ; 1879 P. R. No. 34 & 17. 
See 1905 P. R. No. 44, where this principle was held 
inapplicable to an ordinary petition. 


When the false information has been given with the 
intention of injuring or annoying any private pei son, who 
IS in fact injured or annoyed m consequence, he may 
prosecute for the otience, subject to obtaining sanction 
necessary under s 195 of the Or. P. C. 8 A. 382, {over- 
ruling in this respect, 5 A. 36); 5 C. 184; 13 C. 270*, 
4 C. 869; 9 W. R. (Cr.) 31. In 14 C.W.N. 765=11 Cr. 
L. J 354 = 6 Ind. Ca. 415, for information supplied 
to a snboidinate officer an inspecto* of police sanctioned 
a piosecution under s 195, Cr, P. C., tor an offence 
under s 182, I. P.C , but it was held that the magistrate 
was wrong in taking cognisance of the oCtence without 
the complaint of the public servant to whom the false 
infoimation was given. If the person informed was not 
a public servant, the informer might be liable for 
defamation, but not under ’ Ratanlal 315; 


an acquittal undf 182 
prosecution un ’ ''3, ^ \ 


to a subsequent 
As regards the 
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evidence to support such a prosecution, there is a dllTei- 
ence betue.-n a falsecharge under s. 211 and false infor- 
mation under s. 1^2 In the latter case, it would not be 
necessary to pr(i\e malice and want of probable cause, 
•except so far as they are implied m the act of giving in- 
form ition known to be false, with the knowledge or likeli- 
ho,)d that such mfoniiaiion would lead a public servant 
to use his power to the injury oi annoyance of the 
complainant But it is not enough to show merely 
that the accused acted recklesslt and had insufhcient 
foundation for his knowledge or belief, 31 B. 204=9 
Bom. L. R. 33=5 Cr. L. J. lOS. In an emjuny under 
s. 211 on the uthei band, pioof of the absence ol just 
and lawful ground (or making the charge is an iinpoitant 
element — Per lianade, J., 19 B. 717 at 725; 26 M. 
640, In both exsos the fact the information is shown 
to be false does not ca-.t upon the accused the burden of 
showing that he believed it to be tiuc, The pioseoution 
must make out that the only leasonable inference is that 
ho must liave known or believed it to be false, 26 M. 
640; 1884 P. R. No. 32; Weir I. 121 & 190; 9 W. R. 
(Cr.) 31 ; 1908 U. B. R. Cr. 190= 10 Cr. L. J. 12. Thus 
positive and conscious falsehood must be established by 
the prosecution. 31 B. 204 =5 Cr. L. J. 105=9 Bom. L.R. 
33 ; 17 M. L. J. 24n, The poison who actually gave the 
information or instigated giving such infoimation will 
alone be liable, not a third party on whose words the 
infoiruer relied, 6 A.L. J. 236=9 Cr. L. J. 518=2 Ind. 
Ca. 199. If the informer shows that he had leasouable 
grounds for believing the information to be true he 
escapes liability. He is not bound to show that his 
information was in fact true, 1890 P, R. No. 35. 

A head -constable is a public servant withm the mean- 
ing of this section. 11 W.R. (Cr.) 22 ; 19 W.R. (Cr.) 33. 
So IS a vaccinator 6 M. H. C. R. XLVIII. 

127. False Charge. — Section 211 contemplates two 
different oQences — a false charge and the institution of 
nrimmal proceedings. The latter necessarily assumes 
the former, but the former may be committed where no 
•criminal proceedings follow. Where the charge had 
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point, m 8 A. 382j 1885 A,W.N. 95; 7 B. 184; 22 B. 
596; 1870 P. R. (CrJ 16 (F. B.) and a charge of having 
preferied a false complaint ought not to be proceeded 
with till the truth or falsity of the original complaint 
has been finally determined by judicial investigation 
4 C.L.J. 88=4 Cr. L.J. 68 ; 3 C.W.N. 758 ; 5 A, 387. 
A decision in a pievious case is not admissible. Evidence 
must be adduced in the presence of the accused II W. 
R. (Cr.) 35, In IS A. 336, it was held when a pobcs 
m\estig,inon showed the information to be false the in- 
former IS not entitled to have any further opportunity 
of substantiating his information before his prosecution 
IS sanctioned under s. 182. It would be otherwise if 
the contemplated prosecution is one under s. 211. The 
accused is entitled to demand the disposal of his com- 
plaint in one ol the modes lecoffnised by law. 2C. 
L, R. 389, 6 C. 496. 7 C. 87. 8 C. 435, 27 C. 92h 
Statements made by a prisoner in his defence do not 
come within this section. 2 N.-W. P. H. C. R- 128. 
Same principle applies to statement in an appeal nienio* 
landum. 1881 P. R. No. 41 ; 1879 P. R. No. 34 & I/; 
See 1905 P. R. No. 44, wheie this principle w'as held 
inapplicable to an ordinary petition. 

When the false intoimation has been given wdh the 
intention of injuring or annoying any private peisoii.^'ho 

IS m fact injured 01 annoved in consequence, he m^y 
piosecute for the ofI»*nce, subject to obtaining Rauctioo 

necessary under s 195 of the Cr. P. G. 8 A. 382, 
ruhng m this respect. 5 A. 36) : 5 C. 184; 13 C. 270; 
4 C. 869 i 9 W. R. (Cr.) 31. In 14 C.W.N. 765=11 Cr- 
L. J- 354=6 Ind. Ca. 415, for mformation svipp“®“ 
o a suboidinate othcer an. luspecto • of police sanction^ 
a piosecution under s. 195, Ci. P. C., for an olleu^e 
under s 182. I, P C.. but it was held that the magistrate 
^as wrong m taking cognisance of the offence wilbo«t 
the complaint of the public servant to whom the 
information was given. If the pei-son informed was no 
a public servant, the informer might be liable wc 
defamation, but not under s 182. RatanUl 315, 
an acquittal under s, 182 is no bar to a subsequent 
prosecution under s. 500, 37 C. 604, As regards tn 
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evidence to support such a prosecution, theie is a differ- 
ence hetween a fal«echarpe under s. 211 and false infor- 
mation under s. 1S*2. In the lattf r case, it would not be 
necessarv to prove malice and want of probable cause, 
•except so far as they arc implied in the act of giving in- 
formation known to be f list, with the knowledge or likeli- 
hood that sucli inforinaiion would lead a public servant 
to list his power :o the injury or annoy.mce of the 
complainant But it is not enough to show merely 
that the accused acted recklessly and had insulhcient 
foundation for his knowledge or belief, 31 B. 204=9 
Bom. L. R. 33=5 Cr. L. J. 105. In an enquiiy under 
s. 211 on tlie othei hand, piouf of the absence ot just 
and laitful ground for making the charge is an important 
clement — Per Ranade, •!., 19 B. 717 at 725; 26 M. 
•640. In both cases the fact the information is shown 
to be false d-ies not ca-.t upon the accused the burden of 
showing that he believed it to be true. The piosecution 
must make out that the only reasonable inference is that 
he must have known or believed it to be false, 26 M. 
640 ; 1884 P. R. No. 32 ; Weir I. 121 & 190 ; 9 W. R. 
(Cr.) 31 ; 1908 U. B. R, Cr. 190=10Cr.L. J. 12. Thus 
positive and conscious falsehood must be established by 
the prosecution, 31 B. 204=5 Cr. L. J. 105=9 Bom. L. R. 
33 ; 17 M. L. J. 24n. The peison who actually gave the 
mfoimation or instigated giving such mfoimation will 
alone be liable, not a third party on whose words the 
infoiiiier relied. 6 A. L. J. 236=9 Cr. L. J. 518=2 Ind. 
Ca. 199. If the informer shows that he had leasonable 
■grounds for believing the information to be true he 
escapes liability. He is not bound to show that his 
infoirnation was in fact true, 1890 P. R. No. 35. 

A head-constable is a public servant within the mean- 
ing of this section. 11 W.R. (Cr.)22 ; 19 W.R. (Cr.) 33. 
So is a vaccinatoi 6 M. H. C. R. XLVIII. 

127. False Charge. — Section 211 contemplates two 
different offences — a false charge and the institution of 
criminal proceedings. The latter necessarily assumes 
the former, but the former may be committed wheie no 
.criminal proceedings follow. Where the charge had 
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been preferred before an inspector of police, who dis- 
believed it, and refused to act upon it, Scotland, C.J., 
remarked : “ To constitute the offence of preferring a 

false charge contemplated m s. 211, 1, P. C., it is not 
necessary that that charge should be before a magistiate. 
It is enough if it appear, as it does in the present case, 
that the charge was deliberately made befon* an officer 
of police with a view to its being brought before a 
magistrate. Of cou'«e a mere random conversation or 
remark would not amount to a charge ” 1 M. H. C. R. 

30, /olid. 4 W.R. (Cr, Let.) 11 ; 1 A. 497; 5 C. 281 ; 26 
M. 640 ; Ratanlal 524 ; 2 N. L. R. 119=4 Cr. L. J. 240. 
On the same principle it has been held that a prisoner 
may be charged under two heads for bringing a false 
charge, and for instituting cnminal proceedings, the 
offences being different. 8 W. R. (Cr.) 87 ; 1886 P.R. 
No. 1 ; 1900 P. R. No. 26. This offence has been held 
to be only punishable under the first head of 8.211, 
even though the false charge i elates to any offence 
punishable with death, transportation for life, or im- 
prisonment for seven years or upwards. 5 A. 215 
& 698, contrary decision was given by a Pull 

Bench of the High Court of Calcutta, in a case where 
the defendant had made to the police a charge of setting 
fire to his house, which upon a local inquiry was held 
to be false. If true, it would have been punishable 
under s. 430 with transportation for life The defendant 
was charged under the first head of s. 211 , and sentenced 
to three years’ imprisonment. The conviction was 
affirmed by the High Court. 17 C. 574, overruling 
14 C. 633. 

The referrmg order relied npon 3 W. R. (Cr.) 12, in which a 
false charge of dacoity made to the police had been held legally 
punishable with three years’ imprisonment ; to 5 W. R. (Cr.)32, in 
ivhich the Court said that *’to prefer a compfaint fo the police in 
respect of an offence which they were competent to deal with, and 
thereby to set the police lo motion, is to institute a criminal pro- 
ceeding within the s. 21X.‘’ But it did not appear what the 
charge was, or what the question was which came before the Court. 
Also to 8 W. R. (Cr.) 67& 2f W. R. (Cr.J 34, in which it appears 
to hftie been held that a mere false complaint to the police of a 
crime coming w'itbin the second head of s.211, was an institu- 
tion of a criminal proceeding, which made the offence triable only 
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by Si session® jurlce The Fall Beach decision adniittod that a 
false ch.irKe. and the institution of crinitnit procseduiijs. mast be 
tskon to mean two d'tferent thioK®. thouch not thuiirs mutually 
exclusiie. They considered thsta man who made n false char^'e 
to the police of a ri'i/tii^'thh offt wr did institute cn.nin il proceed- 
ings within the fueinini; of (!. 211, but not when the ch irge was of 
u nciii-rn<7nic<?i(fc offf net The ground of the distinction was. tint in 
the former esse, the proper ofheer of police ina> proceed to 
make an ins estigation , nnd if the remilt of that ms estn;ation is 
adicrse to the accused, he is in due courbc brought by the police 
before a magistrate In the latter case the police cannot take 
an3' step of their ownauloontv Es'enthing thit is done must 
proceed from the duoct action of the comp] unant liimH-df It is, 
of course, ijuite clear that if a person ti\-i a charge before the 
police, who take up the matter in n iva\ which results in criminal 
proceedings being taken before a magistrate, those proceedings 
are ini-titiited b3' the cuinpUmant. inasmuch as he has set the 
police in motion m ii manner which must bwe that result, 
jf bn charge i» believed The siine tonclusioo. however, does 
not appeir to follow t( hn charge is discredited In th it evse the 
outside which takes place i-. a mere locvl inquir>, of which the 
person falsely charged may never heir, und w^bich can ciuss him 
neither injury nor mnuyance No criminal prOLseduiK is ever 
taken igiinst him It m a very grave ollence to bring a false 
charge winch miy result in the institution of criminal proceed- 
ings , but the injury to the person charged is very diilerent >f the 
charge matures into a criminal proceeding, w.th all its annoyance 
disgrace, aod expense, and the iisk that a false charge may 
possibly be believed With all these distinctions present to theie 
mind, the Cilcutta High Court held preferring v false charge to 
the I’uliLe of a grave ollence ii> punishable under the second 
part of B 211 7 C. W. N. 350. The Madr.vs High Court has taken 
the same view m 20 H, 79 =^7 H. L. J. 16. 31 M. 503 and 27 M 127 , 
see 2 N. L. R. 1 1 9 = 4 Cr. L. J. 240 . 32 H. 258 ; 1884 P. R. No. IL 
The Allahabad H'gh Court and the Punjab Chief Court have 
taken a different view holding actual crimiual proceedings in a 
court ehould be instituted to bring a case under the second pact 
of s 211, 16 A, 124 : 1907 A.W.N. 149j 7 A. U. J. 989 = 11 Cr L J 
54=4 Ind. Ca. 812; 5 A. 215 A 598; 1883 P. B. No. 3 & 26) 
The Bombay High Court has not made any pionounceinent on 
the point though it wae raised in 22 B. 596. 

A talse charge made to a persoa who has no magisterial 
or police authority does not comewithm s. 211 13 C. 
W. N. 398. In 6 C. 620, a woman appeared before 
the station staff officer, and accused a non-commissioned 
officer of rape. There was an inquiry, apparently of a 
regimental nature, and the military authorities held that 
the charge was false, and directed the complainant to be 
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prosecuted under s 211. The conviction was set aside. 
Mitter, J., said '* We do not think it is unduly refining 
the words of the section to say that the false charge 
must be made to a court or to an officer who has powers 
to investigate and send up for trial.” The language 
goes further than was probably* meant. An information 
lodged before a magistrate to compel the party’s opponent 
either to perform a contract to sell or to return the 
purchase-money is of a civil nature and if the facts 
alleged are found to be false a prosecution under s. 211 
cannot be sustained. Ratanlal 3 ; 7 A. L. J. 618=11 
Cr. L. J. 35l =6 Ind. Ca.390. Similarly a complaint of an 
offence made to an executive officer as such is not within 
the section, 1909 P. W. R. (Cr.)2=l909 P. L. R. 37=9 
Cr. L. J. 152=1 Ind. Ca. 93; cf. 1908 P. R. No. 26 ; 
1904 P. L. R. 397=1 Cr. L. J. 957; 1904 P. L- «• 
109. Similarly, when a man presented a petition to s 
District Magistrate who happened to be in charge ot 
papeis connected with a municipal election praying lo* 
permission to inspect the file and vouchsafing tbeiDiona* 
ation that the inspection was desired for starling crunma 
proceedings against a municipal employee for 
voting papers to persons not entitled to vote, held t e 
presentation of the petition did not constitute an 
under s.211. 8 A, L.J. 11C6=12 Cr. L. J. 433=11 in?- 
Ca. 617, As already remarked the gist of the offencei 
setting the criminal law in motion. If this is foon a 
a fact it would make no difference that the petition wa 
addressed to a Collector of Taxes, w-herc the latter W 
also magisterial powers. 11 A. L. J. 529. riven u 
addressed to a magistrate, if the prayer is confine 
asking the party complained against to be warned 
misdeeds, it would be no offence under s. 211. 15 * 

N. 1051 ; 1882 A. W. N. 242. The question 
false information given to a village headman withm ^ 
tion that he should under s, 45, Cr. P. 0. pass it 
the police and to the magistrate would amount 
offence under s. 211 was considered by a Full 1^®^® .. 
32 M. 258=5 M. L. T. 269=9 Cr. L. J. 
majonty held overruling 31 M. 506=18 M.h. J. j 
C r. L. J. 77 and possibly Weir I. 122, that it amouo 
to making a false charge as it is the usual practice m 
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presidency to set the cnmmal law in motion by informing 
the village headman, \\ell-knowing that he would pass it 
on to the police and the nearest magistrate. In 27 M. 
129=1 Cr. L. J. 426 it was held that information of 
murder against specific persons given to a village head- 
man was enough to constitute an offence under s. 211 
though as a matter of fact there were no ciiminal pro- 
ceeding’s as the police on investigation referied the case 
as false. See 1908 P. W. R. (Cr.) 22=7 Cr. L. J. 291 ; 
1879 P. R. No. 14; 1888 P. R. No. 3. If a charge 
of a non-cognizablc offence is made to a police officer, 
he has no power to investigate it AH he can do under 
Cr. P. C., s 155, is to enter it in his book, and refer 
the complainant to a magistrate, without whose order 
he cannot do anything more. Nor is a complaint of that 
which IS not an offence punishable as a false charge of 
having committed an offence ; as where the defendant 
was convicted of falsely charging the prosecutor with 
refusing to give her a leceipt on stamped papei for 
money paid by her to him. 1 B. H.C. R.92; [Had the 
case occurred after the passing of Act 1 of 1879, s 04, 
the decision might have been different.] 30 C. 415; 
1904 P. L. R. 397, A person who is summoned to 
appear befoie a magistrate m the course of an inquiry, 
and who, m answer to his questions, makes an untrue 
statement, cannot be convicted of bringing a false charge 
under s. 211, because he does not set the cnmmal law 
m motion, 19 B. 51 at 69 Similarly where a person 
appeared before a magistrate and falsely stated that the 
police were concocting evidence against his fiiend against 
whom criminal proceedings were pending, it was held 
the intention of the accused was not to set the criminal 
law in motion against any police-officer and he was not 
liable under s 211 26 M. 640; 1872 P. R. No. 14. 

Where the intention to set the criminal law m motion 
is clear it is no defence the police-officer to v/hom the 
false information was given failed to comply with s. 154, 

Cr. P. C., and did not reduce the information to writing 
27 M. 127=1 Cr.L.J.425. Where a person merely gives 
the police his suspicion against a particular person such 
expression of suspicion cannot amount to an 
undets. 211, 8 C. L. R. 233; 19 B. 51, 1905 P. ry 
27 f. 
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prosecuted under s. 211. The conviction was set aside. 
Slitter, J , said : “ We do not think it is unduly refining 
the words ot the section to saj' that the false charge 
must be made to a court or to an officer who has powers 
to investigate and send up for trial.” The language 
goes further than was probably meant. An information 
lodged before a magistrate to compel the party’s opponent; 
either to perform a contract to sell or to retnin the 
purchase-money is of a civil nature and if the facts 
alleged are found to be false a prosecution under s. 2U 
cannot be sustained. Ratanlal 3 ; 7 A. L. J. 618=11 
Cr. L. J. 351 =6 Ind. Ca.390. Similarly a complaint of an 
offence made to an executive oflicer as such is not ‘withm 
the section. 1909 P. W.R. (Cr.) 2=1909 P. L. R.37=9 
Cr. L. J. 152=1 Ind. Ca. 93; cf. 1908 P. R. No. 26; 
1904 P. L. R. 397=1 Cr. L. J. 957; 1904 P. L- K. 
109. Similarly, when a man presented apetition to a 
Pistiict Afagistrate who happened to be in charge® 
papers connected with a municipal election praying 
permission to inspect the file and vouchsafing the inform* 
ation that the inspection was desired for starting crinuDS 
proceedings against a municipal employee for 
voting papers to persons not entitled to vote, held tn 
presentation of the petition did not constitute an . 
under s. 211. 8 A. L.J. 11C6= 12 Cr. L. J. 433=11 Ind- 
Ca. 617. As already remarked the gist of th^oueu®® 
setting the criminal law in motion. If this is form 
a fact it would make no difference that the petition wa 
addressed to a Collector of Taxes, where the latter 

also magisterial powers. 11 A. L. J. 529. Ilvea “ J; ' 

addre.ssed to a magistrate, if the prayer is confine 
asking the party complained against to be warned 
misdeeds, it would be no offence under s. 211. 

N. 1051 : 1882 A. W, N. 242. The question 


false information given to a village headman 


tion that he should under a. 45, Cr. P. 0. pass it d® 
the police and to the magistrate would amount 
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offence_under s. 211 was considered by a the 
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majonty held overriding 31 M. 506=18 M.L.J. 

Cr. L. J. 77 and possibly Weir I. 122. that it amoun 
to making a false charge as it is the usual practice 
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cannot b« inaile the basis of a prosecution unilei s. 311. 
20 M. L. J. 132=8 M. L. T. 87=11 Cr. L. J. 286=5 
Ind. Cas. 908; 31 M. 506=18 M.L.J. 573=9 Cr. L. J. 
77; 6 M. L.T. 133=11 Cr.L.J. 164=4 Ind. Cas. 1061. 
Witnesses who give evidence in support of a false charge 
ought to be proceeded against tor perjiiiy and not for 
abetment of an offence under s. 311. 9 B. L, R., App. 16, 
10 C. L. R. 4, 18 W. R. (Cr.) 28. Even piomise of such 
false testimony prior to the institution of crnnmal proceed- 
ings might not be an abetment because the promisor has 
a Locus Penitentia: and mere promise is not an instigation 
or aid for setting the criminal law in motion Again, 
when an accused has been tried and acquitted for an 
offence under s 211, it is improper to tiy linn again 
under s. 193, with respect to the same matter. 1 A. L. 
J. 388=1 Cr. L. J. 632. This principle was sought to 
be extended to a subsequent trial for an offenco under 
8. 182. 1 P. C. m 24 M. L. J. 463=13 M. L. T. 360=14 
Cr. L. J. 214=19 Ind. Cas. 310. [This lulmg would 
seem to require further consideration befoie it is accepted 
as sound law ] 8ee 14 Cr. L. J. 491 =20 Ind. Ca. 747 & 
31 B. 204, discussed m § 12G at p 408 above. 

The knowledge that the charge was a false one must, 
of course be infecied from the circumstances of each 
case, but this must be judged of according to the facts 
as they were known, or supposed to be when the charge 
v/as made, not as they aic ascertained by more complete 
inquiiy. And, accordingly, the paity accused of making 
a false charge will always be allowed toshov/ the inform- 
ation on which he acted, and the lumours, or even 
suspicions, which were afloat against the person accused. 
Not, of course, tor the puipose ol establishing the guilt 
of the latter, but of showing the hona fides of his ov/n 
conduct. 3 B. H. C. R. (Cr. Ca.) 16 The prosecution 
must establish that there was no just or lawful giound 
for the pioceedings, and that the defendant had not 
taken reasonable care to inform himself of the tiue facts 
Any evidence which shows that he believed, and had 
the charge made by 
Abrath v. N. E. Ey. 

* I • ' Q. B. D. 440, see the 
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No. 12=1905 P.L.R, 278=2 Cr. L.J. 66; 1912 M.W. 
N. 1125=13 Cr, L, J. 303=14 Ind, Cas. 767; 2 P. W R. 
Cr. 89=7 Cr. L, J. 231, even though the suspicion 
happened to be unfounded. But if the expression ol 
suspicion is followed up bj active steps against the suspect 
then it may amount to preferring a false charge, 19 W. 
R. (Cr.) 5 ; 1870 P.R. No. 16; 1879 P. R. No. 4. It is a 
very delicate matter where a complaint is partly true and 
partly false to decide whether a prosecution under s. 211 
could or should besustainedS C.W.N. 727. Theauthori^ 
that has to accord sanction for prosecution under s. 19.>i 
Cr. P. G , should weigh the matter carefully before any 
prosecution is sanctioned. To bring a merely vexatious 
charge was held in 1 Bom. L. R. 11 not to be within 
s. 211. See 29 C.479 ;30C. 123. It has been held that 
false proceedings noder s. 2 of the u-orkvien’s breach^ 
Contract Act, 1859, are criminal proceedings within the 
meaning of s. 211. 4 C. W. N. 201 & 253 ; 2 L. B. R. 
163 & 300=1 Cr. L. J. 1018; 11 Bur. L. 

2 Cr. L, J. 314 ; where a proceeding is before a magistrate 
and is one which may end in imprisonment, it must he 
considered to be a criminal proceeding. Seaman v. 
Burley, L. R, [1896,] 2 Q. B. 344. 

Where the facts alleged in support of the charge or 
criminal proceedings are false, it is necessary, 
to prove that the charge was made 26 A. 244=19(K A. 
W. N. 10=1 Cr. L, J,7; 4 A, L, J. 361=5 Cr. L. J- 
396=1907 A. W. N, 149 ; 7 C, L, J. 169=7 Cr. L. J- 
196 (It is not necessary that summons should actua y 
issue), with intent to cause injury to the person charge 
(7 C. 96) the accused knowing that there was no jus o 
lawful ground foe the proceeding. It f iv|s 

the prosecution should make out both branches of 
part of the case. The prisoner cannot be called upo * 
in the first instance, to show that he had just an 
lawful grounds. 8 W. R. (Cr.) 87 at 89 ; 1 1 B. h. K- 
at 329, 330; 28 C. 591. On the other hand, the pro^- 
cution may make out a case suflicient to establish 
guilt of the prisoner, if not rebutted, and which t ere 
fore makes it necessary for him to adduce evidence J 
reply. A statement made under s. 102, Cr. 1 • " 
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cannot be made the basis of a prosecution under s. 211. 
20 M. L. J. 132=8 M. L. T. 87=11 Cr. L. J. 2£6=5 
Ind. Cfts. 908 ; 31 M. 506=18 M. L. J. 573=9 Cr. L. J. 
77;6M. L,T. 133=11 Cr.L.J. 164=4 Ind. Cas. 1061. 
Witnesses who give evidence in support of a false charge 
ought to be proceeded against for perjuiy and not for 
abetment of an offence under s. *211. 9 B. L. R., App. 16, 
10 C. L. R. 4, 18 W. R. (Cr.) 28. Even promise of such 
false testimony prior to the institution of criin inal proceed- 
ings might not be an abetment because the promisor has 
a Locus PeniUntia: and mere promise is not an instigation 
or aid for setting the crnninal law in motion Again, 
when an accused has been tried and acquitted for an 
offence under s. 211, it is improper to try him again 
under s 193, with respect to the same matter 1 A. L. 
J. 388=1 Cr. L. J. 692. This principle was sought to 
be extended to a subsequent trial for an offence under 
s. 182, 1 P. C. m 24 M. L. J. 463=13 M. L. T. 360=14 
Cr. L. J. 214=19 Ind. Cas. 310. [This ruling would 
seem to require further consideration bcfoie it is accepted 
as sound law ] See 14 Cr. L.J. 491=20 Ind. Ca. 747 6c 
31 B. 204, discussed lu § 120 at p 408 above. 

The knowledge that the charge was a false one must, 
of course, be inferred from the circumstances of each 
case, but this must be judged of accoidmg to the facts 
as they were known, or supposed to be when the charge 
v;as made, not as they aie ascertained by more complete 
accused of making 
toshov/ the inform- 
. rumours, or even 

suspicions, which were afloat against thf person accused. 
Not, of course, foi the puipose of establishing the guilt 
of the latter, but of showing the hona fides of his own 
conduct 3 B. H. C. R. (Cr. Ca.) 16. The prosecution 
must establish that there was no just or lawful giound 
for the pioceedings, and that the defendant had not 
taken reasonable care to infoim himself of the true facts. 
Any evidence which shows that he believed, and had 
reasonable grounds for believing, the charge made by 
him will be admissible in his behalf. Abrath v. N. E. Ey 
Co., 11 A. C. 247, affg. L. R. 11 Q. B. D. 440, see the 
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N 1125=13 Cr. L. J. 303=14 Ind. Cas. 767 ; 2P- ^ 

Cr 89 = 7 Cr. L. J. 231, even though the suspicion 
happened to be unfounded. But if the “ 

suspicion IS followed up b 3 * active steps agaius 
then It may amount to preferring a fal^ j 

R. (Cr.) 5 ■ 1870 P.R. No. 16 j 1879 P. R. No. 4 I « 
very delicate matter where a complaint is partly 
partly false to decide whethera Prosecution under s, 
Lid or should be sustained S C.W.N. 727. The authon^ 

that has to accord sanction for prosecution under s . 

Cr. P. C., should weigh the matter carefully osiore ; 
prosecution is sanctioned. To bring a • 

charge was held in 1 Bom. L. R. H not to be 
a, OIL See 29 C. 479 ; 30 C. 123. It has been held 
false proceedings under s. 2 of the 
Contract Act. 1859, are criminal proceedmgs vujo 
meaning of s. 211. 4 C. W. N. 201 & 253 ; 2 L. 

163 & 300=1 Cr. L. J. 1018; .1* J" 

2 Cr. L. J. 314 ; where a proceeding is before a mag ^ 
and IS one which may end in v. 

considered to be a criminal proceeding. « 

Burley, L, R, [1896,3 2 Q, B. 344. 

Where the facts alleged in support of the 
criminal proceedings are false, it is A. 

to prove that the charge was made 26 A. . j. 

W. N. 10=1 Cr. L. j! 7; 4 A. L. J. 361=5 Cr. h. ^ 
396=1907 A. W. N, 149 ; 7 C. L. J. 

196 (It is not necessary that summons snou ^^jged 
issue), with intent to cause injury to the 
(7 C. 96) the accused knowing that there . g'j that 
lawful ground for the proceeding. It Vies of 

the prosecution should make out both branc ^poQ. 
part of the case The prisoner cannot be ca 
in the first instance, to show that he ha J ^21 
lawful grounds. 8 W. R. (Cr. ) 87 at 89 ; 1 1 “• Jc 

at 329, 330; 28 C. 591. On the other ban^.to^E 
cution may make out a case sufficient to ^ thei®' 
guilt of the prisoner, if not rebutted, and w io 

fore makes it necessary for him to addui^c ^ ^ g., 


reply. A statement made under 6. 
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cannot b<* made t)je basis of a prosecution under s. 211. 
20 M. L. J. 132=8 M. L. T. 87=11 Cr. L. J. 2£6=5 
Ind. Cas, 908; 31 M. 506=18 M.L.J. 573=9 Cr. L. J. 
77; 6 M. L.T. 133=11 Cr.L.J. 164=4 Ind, Cas. 1061. 
Witnesses who give evidence in support of a false charge 
ought to be pioceeded against for perjuiy and not for 
abetment of an offence under s 211. 9 B. L. R., App. 16, 
10 C. L. R. 4, 18 W, R. (Cr.) 28. Even promise of such 
false testimony prior to the institution of criminal proceed- 
ings might not be an abetment because the promisor has 
a Locus Penitenticc and nieie promise is not an instigation 
or aid for setting the criminal law m motion Again, 
when an accused has been tried and acquitted for an 
offence under s. 211, it is improper to tiy bun again 
under s. 193, with respect to the same matter. 1 A. L. 
J. 388=1 Cr. L. J. 692. This principle was sought to 
he extended to a subsequent trial for an offence under 
s. 182, 1. P. C m 24 M. L. J. 463=13 M. L. T. 360=14 
Cr. L, J. 214=19 Ind. Cas, 310. [This ruling would 
seem to require further consideration befoie it is accepted 
as sound law ] 8ee 14 Cr. L.J. 491=20 Ind. Ca. 747 & 
31 B. 204, discussed to § 126 at p. 408 above. 

The knowledge that the charge was a false one must, 
of course, be inferred from the circumstances of each 
case, but this must be judged of according to the facts 
as they were known, or supposed to be when the charge 
v/as made, not as they aie ascei tamed by more complete 
inquiry. And, accordingly, the paiti accused of making 
a false charge will always be allowed to show the inform- 
ation on which he acted, and the lumouis, or even 
suspicions, which w’ere afloat against the peison accused. 
Not, of course, lor the puipose of establishing the guilt 
of the latter, but ot showing the bond Jides of his own 
conduct 3 B, H. C. R. (Cr. Ca.) 16 The prosecution 
must establish that there was no just or lawful giound 
for the proceedings, and that the defendant had not 
taken reasonable care to inform himself of the tine facts 
Any evidence which shows that he believed, and had 
reasonable giounds for believing, the charge made by 
him will be admissible id his behalf. Ahrath v. N. E J?y. 
Co., 11 A. C. 247, affg. L. R. 11 Q.B.D. 440, see the 
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remarks of Hawkins, J., \n Hicks v. Faulkner, L. R. 8 Q. 
B. D. 167 at 171. See also 1894 P. R. No. 20. “Belief 
is essential to the existence of reasonable and probable 
cause. I do not mean abstract belief, but a belief upon 
which a party acts. Where there is no such belief, to 
hold that the party had reasonable and probable cause 
would be destructive of common sense. Proof of the 
absence of belief is almost always involved in the proof 
of malice ” — Per Lord Denman, 0. J., Haddrick v. 
Hesloj}, 12 Q. B.. 267 at 274; Weir I. 185; 2 W. 
R. (Cr.) 10 ; 1 C. W. N. 301; 1894 P. R. No. 29. 
In prosecutions under s. 211, it must be borne in mind 
that a mere failure to establish the truth of the 
original allegation is no proof that the complaint was 
false. It must be established beyond leasonable doubt 
that the cucumstances are not merely consistent with 
the guilt of the accused but entirely inconsistent with 
his innocence. 16 C. L. J. 453 Proof that the original 
charge is false is not enough, in addition, it must have 
been preferred without reasonable and probable cause. 

1 C. W. N. 301, 1 B. H. C. R. 87. 

Rashness in making a charge, which is in fact believ- 
ed, IS not of itself indictable. 6 W. R. (Cr.) 15 ; Weir 
I. 185. But where there is a ready and obvious mode of 
ascertaining the truth of the charge — as, for instance, 
by personal inquiry from the person on whose inform- 
ation the accuser acts, and the opportunity of so doing is 
neglected by the defendant, the absence of inquiry is an 
element in determining the question of the presence, or 
absence, of probable cause. What its weight may be 
must depend on the circumstances of each case. There- 
fore, where the defendant gave A into custody on a 
charge of felony, acting on information received from B, 
which was itself derived from C, and ho made no inquiry 
himself from C, and the judge directed the jury that on 
that state of circumstances there w'as no reasonable and 
probable cause, the Court of * '■ --d 

to disturb the verdict on 

Pcrnjnian v Lister, L. R., I ■ , , ' 

of Lords m L. R., 4 H. L., 521 ordered a new trial, being 
of opinion tli-.f n «-oiild 
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depend upon the position and circumstances of the 
informant B, and was not m itself conclusive and neces- 
sary evidence of want of reasonable and probable cause. 

The intent to cause injury, or that malice which is 
necessary to support a suit for a malicious prosecution, 
cannot be inferred from the mere fact that a chaige has 
been brought which turns out to be unfounded, or 
brought without probable cause 13 M., 394. Nor does 
it require proof of personal hostility to the person charg- 
ed. As Parke, J., said • “ Malice in this form of action 
is not to be considered in the sense of spite or hatred 
against an individual, but of inalut animus, and as denot- 
ing that the party is actuated by imptoper and indirect 
motives” ^itcheU y Jenkins, SB. &Ad., p 595; per 
Lord JlacNaghten. 25 B. at 335 (P. C).. 24 A., 363. As. 
for instance, where the defendant had biought a charge 
of perjury against the plaintiff, because it would stop 
the plaintiffs mouth m a proceeding m which ho 
would be likely to give ^‘vidence against the defendant. 
Baddrich v Reslop, 12 Q. B., 267. But the baselessness 
of the charge, and the motive with which it is brought, 
mutually act upon each as a matter of evidence Mere 
spite doef not prove that the charge is unfounded. A 
man may bring a perfectly true charge from the worst 
of motives, without committing a crime. 3 N.-W. P. 
H. C. R. 327; 4 C., 583; 10 B., 506; Corporation of 
Bradford v Pickles [1894], 3 Ch., at 68. Nor does 
the fact that a chaige has been dismissed, or that it has 
been abandoned, prove that it was biought maliciously or 
without reasonable and probable cause. Willans v 
Taylor, 6 Bing., 183; 11 B. L. R. p 330 (P. C.); 25 
B., p 335 (P. C.) If, howevei, a man bungs a charge 
which is false, on gionnds which no reasonable man 
would believe, it goes a long way towaids showing that 
he did not believe it, and that he acted with the sole 
intention of mjuiing the person chaiged And conversely, 
if a man who brings an unreasonable charge, is shown to 
be acting from malicious motives, this leads to a very 
strong inference that he did not believe that his accusa- 
tion was true. See per Lord Mansfield, C. J , Johnstone 
y. Sutton, 1 T. R., p. 545; per Bowen, L. J., Broivn v. 
Hatches (1891), 2 Q. B., at p. 727. 
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Where a case of this sort is tried by a judge and jury, 
it is the duty of the judge to direct the jury, as a matter 
of law, whether the facts alleged on behalf of the defence 
amount to reasonable and probable cause ; and it is the 
province of the jury to find, as a matter of fact, whether 
the facts so alleged actually exist Wiliam v. Taylor, 
6 Bingh., pp 186, 168 j Boioard v. Clarke, 20 Q. B. D. 
558; Lister v Pernjfnan, L.R., 3 Ex. 197 & 4 H. L. C. 
521 ; Broian v. (1891), 2 Q. E., at 727. It is 

not, however, the duty of the judge to submit any issue 
of fact to the jury which is not fairly raised by the 
evidence Where there is no fact or circumstance 
calculated to support such an issue, it is the duty of the 
judge to direct the jury accordingly. King v. Henderson 
(1898J, A. C,, p. 733. But where the case is tried 
without a jury, there is really nothing but a question of 
fact, and a question of fact to be tried by one and the 
same person. Per Loi'd MacNaghten, 25 B. 332 (P. C.); 
28 C. 591. 

In an action for a malicious prosecution, the plaintilT 
has to prove that ho was innocent and that his innocence 
was pronounced by the tribunal before which the accu- 
sation u'as made. Basehi- r. Matthsxvs, L, R., 2 C» P. 
684; 6 B. 376; Alxrat/i v. N. E By. Co., 11 A. C. 
247; affg., 11 Q, B, D. 44o. The object of the rule is 
to prevent a conflict of decisions between a civil and 
a criminal tribunal, and also because it would be impos- 
sible m most cases to find that a charge was not only 
false, but made without reasonable and probable cause, 
which had been found to be true by the tribunal before 
which it had been preferred Even w’here a conviction 
upon the original charge had been subsequently 
versed, the Madras High Court held m 3 M. H» C. 
R. 238, following Beynolds v. Kennedy, 1 Wilso*' 
232; that, in the absence of very special circumstances, 
the Judgment of one competent tribunal against tlio 
plaintiff afforded very strong evidence of reasonable and 
probable cause. 21 A. 26. It is obvious, however, that 
although a conviction unrevcrsed would be strong 
evidence that the charge was properly made, it might be 
shown that the conviction was itself procured by means 

of « - ' rv ■ . forward false evidence in support 
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of a false charge. In one of theearliest cases under this sec- 
tion, Scotland, C J., said; ml M. H. C. R. 30; “It is said 
that it must appear that the charge was fully heard and 
dismissed This is not necessary. It is enough in a 
case like the present, if it appear that the charge is not 
still pending. An indictment for falsely charging could 
not be sustained if the accusation were entertained, and 
still remained under proper legal inquiry. Here the 
facts that the inspector of police refused to act upon the 
charges, and that no further step was taken, are enough 
to bring the case within s. 211." 5 C. 281 ; 6 C. 582. 
Accordingly, where a charge of theft was leported as 
false by the police, upon which the complainant was 
prosecuted under s. HI, and he then appeared in court 
and formally renewed his complaint, which remained 
still pending, a conviction under s. 211 was set aside. 
16 W. R. (Cr.) 77 ; 6 C. 496=4 C. L. R. 467 ; 14 C. 707. 
Where, however, the magistrate acting under Cr. P. C., 
e. 20d. e:{amiaed the conipiaioaot. and agreeing with the 
report of the police, dismissed the complaint without 
hearing evidence, it was held that a subsequent prosecu- 
tion under s. 211 was not illegal. 4 A. 182 ; 7 M. 292 ; 24 
M.337. It is not necessary that person falsely charged 
should have been summoned. 26 A. 244=1904 A. W. N. 
lOssl Cr. L. J. 7. But in a Civil suit for malicious 
prosecution an oidei of a magistrate under Ci P C , s. 
209, relusing to commit the plaintiff for trial, was held 
insufficient to make out his innocence 24 M. 59. The 
fact that the complainant did not proceed with the 
charge, because he had compounded it with the accused 
under s. 945 of the Cr. P 0., is no defence to an 
indictment under s. 211 11 C. 79. It is essential how- 

ever that the original ciimmal proceedings if any should 
have terminated before the complainant is proceeded 
against 1 A. 497 & 527 ; 4 C. L. J. 88=4 Cr. L. J. 68, 
1886 P. R. No. 28 ; 3 C. W, N, 758. 

The same prmciples have been followed in the com- 
paratively rare cases in which an indictment under 
a. 182 has been preferred, in respect of a false charge of a 
triable offeuce. In several cases such as 5 A. 36, 

1882 A. W. N. 1 ; 29 A. 587, 8 A. 38, 6 C. 496=4 C. 
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L. R. 467, 7 C. 87=8 C. L. R. 87, 8 C. 435= 10 C. L. R. 
46, 2 C. L. R. 389, 14 C. 707, 27 C. 921, 1 C. W. N. 
452, 3 C. W. N. 758, 5 C. W. N. 106, 33 C. 1 = 10 C. 
W. N. 158=2 C.LJ. 28= 4 C. L. J. 88=4 Cr. L. J. 68; 
Weir 1. 188, 10 M. 232, 1909 P. W. R. (Cr.) 2=9 Cr. 
L. J. 152, 7 C. P, L. R. 6, 4 N. L. R. 1, 30 A. 52=1907 
A. W- N, 288=4 A. L. J- 790=6 Cr. L. J. 396 ; 1907 
A. W. N. 195=6 Cr. L. J. 42 ; 1907 A. W. N, 268=6 
Cr. L. J. 340 ; 3 Sind. L, R. 189=11 Cr. L. J, 199=4 
Ind. Cas. 1160, 30 C. 415; 4 C. W. N.305 ; 5 C. W. N. 
254, 8 C. L. R. 289, 2 C. L. R. 315, Oud. S. C. 94. 
where the police had refused to proceed upon the charge, 
considering it to be false, and the magistrate had dealt 
with the case under s. 203. Cr. P. C. on the police report, 
but the complainant had persisted before the magistrate 
in asserting its truth, it was held that a conviction was 
illegal, where the magistrate had refused to deal with 
the original charge, and afforded the complainant an 
opportunity to substantiate his complaint But though 
it IS desirable that a complainant sboald have every 
opportunity to substantiate his allegations, if a trial 
under s 211 had proceeded, it cannot be held invalid, 
because the original charge had the disadvantage of 
being gone into by way of accused’s defence and not as a 
case of prosecution. RatanIaI524; 22 B. 596; 1907 A. 
W. N. 268; 4N,L. R. 136=8 Cr. L. J. 349; 15 A. 336; 
6 C. W. N. 295; 1906 P. W, R. (Cr.) 63=6 Cr. L. J. 
258 ; 7 C. 208 ; 4 A. 182 ; 12 Bom. L. R. 229= 1 1 Cr. L. 
J. 338=5 Ind. Cas. 971; 7 M. 292; 4 C. L. R. 134; 
6 C. 582=8 C. L. R. 255; 4 C. L. R. 413. The charge 
which the prosecutor actually intended to bring, and 
not that which was framed by the magistiate upon his 
evidence, must form the basis of a prosecution under 
s, 211. If he alleges an assault and theft, he cannot be 
: .yJ'ited foi making a false charge of dacoity. 3 Wym. 
9. But wliere the facts stated by the prosecutor 
to a particular offence, and no other, and 
^’n'r n _ false, iiis ignorance of 


tb-jf , of those facts cannot alter the character 

'' .me. No sanction is required under the 


‘^^jj|ement is maliciously 


of 
Cr I 


V°- .me. No sanction is required 
' 195, where the false charge is only 

i 292. A prosecution under 
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s. 211 is not an essential pre-requisite for maintaining a 
snit for malicious prosecution, 3 M. 6 ; 6 W. R. (Cr. 
Ref.) 9 and the latter remedy is often resorted to es- 
pecially where parties feel that sanction under s. 195, 
Cr. P. C., might not easily be obtained or sustained in 
the course of a senes of appeals from an order granting 
sanction under rulings like 30 M. 382 (F. B.). The 
language of s. 211 is so wide that a police officer who 
puts in a false charge, may be liable under the section. 
11 W. R. (Cr.) 2 ; 2 w. R. (Cr.) 44 ; but a false report 
of investigation to the effect that a false case was proved 
even if made with a corrupt motive was held in 4 C. W. 
N. 347 not to amount to an offence under s 211. 

It must be remembered that an offence under s. 182 
IS fiiable even by a second-class magistrate, while one 
under s 211 is not triable by a magistrate below the 
rank of a Brst-class luagistrate It would be illegal m a 
second-class magistrate to treat an offence under s. 211 
as one under s. 182 so as to give himself jurNdiction. 
Ratanlal 670. When an offence under s. 211 is disclosed 

g. 211 or s. 182. But if the false charge was asenousone 
it is better to piocccd under s.211. 32C. 180=2 Cr. L. 
J. 171, /ol/oiccd in 4 C. L. J. 88, see alsoS C. 184 ; 7 C. 
L.R.382; 7C. W. N. 556; 20 C. 474; 1836 A. W.N. 
259 ; 1882 A. W. N. 178 ; The ruling in 8 W. R. (Cr ) 67 
is no longer an authouty. It is a mxttet not of Uw but of 
expediency whether the High Court would quash a con- 
viction under s. 182 and dnect the le-tnal of the accused 
under s. 211, 7 M. H. C. R. App. V; 15 A. 336 at 338, 
which modifies tl'e view in 8 A. 382. The Punjab Chief 
Court concurs with the Bembaj’ High Court m holding 
that the two sections 211 A 182 cannot be indifferently 
applied, but that each has its own sphere of operation. 
1910 P. R. Cr. 20=11 Cr.L. J, 420=6 Ind. Cas 944; 
1870 P. R. No. 16 & 1882 P. R, No. 14. Again, where 
a man burnt his own house and chaiged another with 
arson, his offence was not fabricating false evidence under 
s. 195, supra but one under s. 211. 8 W. R. (Cr.) 65. 
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CHAPTER vm. 

ACTS AFFECTING THE PUBLIC HEALTH AND 

safety. 

J ACTS OP NUISANCE. 

128. Public Nuisance and Private Nuisance dislin* 
guisbed.— Nuisances are either public or private. The 
appropriate remedy for a public nuisance which is defined 
in s. 208 , I.P.C. * is by way of proceeding under criminal 
law ; foi a private nuisance, is bj’ action or injunction. 
An indictment will fail if the nuisance complained 
only affects one ora few individuals; where, upon flu 
indictment against a tinman for the noise made incat^* 
ing on his trade, it appeared in evidence that the noisB 
only affected the inhabitants of three sets of cbamb^ 
in Chgord's Inn, and that, by shutting the window-^, the 
noise was m a great measuie prevented, it was ruled ^ 
Lord Ellonborough, C. J., in i?. v. Liotjd, 4 Esp*» 
that the indictment could not be sustained, as th® 
annoyance was, if anything, a prh ate nuisance. So also 
where a wall collapses and causes injury to neighbounDo 
property, 14 K.L.R. 19=1 Cr.L.J.488. SimiUrly.a^ 
action will fail if the plaintiff complains of sometbiUo 
V'hich IS 3 public nuisance, which causes him no sj^ciJ 
and particular damage bevond that which results 
It to the communitv in 'general; for, otherwise, th 
otfendmg party might be mined bv a million cfsuUj- 
II tuterhottom v. Lord Dcrbij, L. R„ 2 Ex. 316=36 L-*'- 
Ex. 194 ; 10 A, 493 ; 2 B. 457. But an individual wn 
has suffered special damaf*e thereby is entitled to sue. 
3 B- L. R. (A. C.) 295=12 W. R. 160, 27 C 793. 

M. \V. N. 991 = 12 M. L. T. 491 ; 1913 M. W. N- 
i u o or more persons who have not suffered any oaui a 


may sue after obiainin" 
5- 91. C. P. C. 


the necessary sanction 


under 
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In general, it may be laid down that anything which 
seriously affects the health, safety, comfort, or conveni- 
ence of the community may be indicted as a public 
nuisance. For instance, drawing water for a canal from a 
filthy and polluted source, Atty.-Gen. v. Bradford Canal, 
L,R„2Eq,71 : carrying on trades which caused offen- 
sive smells, Mahon Board of Health v. MaltonManure Go., 
4 Ex. D., 302 ; .fia/iierv LondonTramicaysCo. [1893,] 2 
Ch., 583 ; or intolerable noises, Lambton v. jVeZ/ts/i(1894), 
3 Ch., 163 ; working a couple aiJandan or rice-huskmg 
machines at night in a residential quarter, 1904 P.R. (Cr.) 
9=1904 P, L. R. 256=1 Cr. L. J. 513, keeping gun- 
powder, naphtha, or similar mfiammable substances in 
such large quantities as to be dangerous to life and pro- 
perty. i?. V. Lister, D. & B. 209=26 L. J. (M. C.) 
196 j Hepburn v. Lordan, 2 Hem. St M. 345=34 
L. J. Ch. 293, or the trotting of rams trained to fight 
in a crowded market-place. Weir I, 243, or fouling 
the water of a l^ala by putting into it bundles of stalks 
of Thxir Plants, Ratanial 203. And so every act will be 


I.. 

R., 9 C. P. 400=43 L.J.C.P. 162; B v. Lord Crosvenor, 
2 Stark. 511=2 Wil. 18; 14 C. 656 ; 20 M. 433 ; 7 M. 
L.J. 95 ; Weir I. 232 ; ll M. 343; 18 W.R. (Cr.) 38. In 
20 C. 66S, it was laid down that an encroachment how- 
ever slight on a tidal navigable river would not constitute 
public nuisance in the absence of proof that the encroach- 
ment caused one of the results specified in s 208 
Similarly enclosing village-site the property of Govern- 
ment was held not to amount to public nuisance m 
Weir I. 245 ; 12 M.C.C.R. 104=9 Cr. L. J. 338 ; 20 M. 
433. But where a man places a board over the dram in 
front of his house obstructing a considerable portion 
of the street and sits thereon writing and dehveimg to a 
large crowd of persons voucheis for bets which they 
made with him for government opium sales. 1906 A. 
W.N. 317=4 Cr. L.J.492, or causes such a noxious smell 
as to be a substantial annoyance to those using the high- 
way, although not to the neighbourhood in geneial, R. v. 
Pappintan, 2 Stra., 686=93 Eng. Rep. 137 ; i?. v. Neil, 
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guished. — Nuisances are either public or private. Tbs 
appropriate remedy for a public nuisance which is defined 
in s. 268, I.P.C. • is by way of proceeding under crimioil 
law , toi a private nuisance, is by action or jnjunctioa- 
An indictment will fail if the nuisance complained of 


wv...o«g uui&aucB 

only affects one or a few individuals ; where, upon a- 
indictment against a tinman for the noise made incirty- 
lug on his trade, it appeared in evidence that the do's* 
the inhabitants of three sets of cbamb^ 
in Clifford's Inn, and that, by shutting the windmvs,tlie 
noiRft wnc . ^ srulelty 


noise was in a great measure prevented, it was ^ 
Lord Ellcntorough, C. J., in B -v. Lloyd, i EsP" 

that the 1 V. as tbe 


V\.r U. U., inn - 

tnat the indictment could not be sustained, as 
annoyance was, if anything, a private nuisance. So a s 
where a wall collapses and causes injury to neighl) 0 “f>“? 
Piopeny, 14 K,L.R. 19=1 Cr.L.J.488. Similarl/>;j 
action Will fail ,£ the plaintiff complains of 
ich IS a public nuisance, which causes him no sp 
and particular damage beyond that which results fw 
ntr community in general; for, 

IF, be ruined by a million "f'“j , 

Ex. 194 ; 10 A. 498 . 2 B.457. Bui an indiviJ®' 
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after I4th Jannf^ 
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In general, it may be laid down that anything which 
seriously affects the health, safety, comfort, or conveni- 
ence of the community may be indicted as a public 
nuisance. For instance, drawing water foi a canal from a 
filthy and polluted source, Atty.-Gen. v. Bradford Canal, 
L. R., 2 Eq-,7l ; carrying on trades which caused offen- 
sive smells, Slalton Board of Health v Mallon Manure Co., 
4 Ex. D., 302 ; liapierv London Tramways Co [1893,] 2 
Ch., 588 ; or intolerable noises, Lambton v. ilfrWjs/t{1894), 
3 Ch., 163 ; working a coople otJandars or rice-huskmg 
machines at night in a residential quarter, 1904 P.R (Cr,) 
95=1904 P. L. R. 256=1 Cr. L. J. 513, keeping gun- 
powder, naphtha, or simitar inflammable substances m 
such large quantities as to be dangerous to life and pro- 
perty. JJ. V. Lister. D. & B. 209=26 L. J. (M. C.) 
196; Hepburn v. Lordan, 2 Hem. & M. 345=34 
L, J. Ch. 293, or the trotting of rams trained to fight 
in a crowded market-place, Weir 1. 243, or fouling 
the water of a Nala by putting into it bundles of stalks 
of Thiir Plants, Ratanlal 203. And so every act will be 
a nuisance which obstructs the public m the use of a high- 
way or navigable iiver, either by actually blocking up or 
narrowing the available passage, Benjamin v.Storr.h, 
R.. 9 C. P. 400=43 L,J,C.P. 162; Ji v. Lord Crosvenor, 
2 Stark. 511=2 Wil. 18; 14 C. 656; 20 M. 433; 7 M. 
L.J. 95; Weir 1.232; U M. 343; 18 W.R. (Cr.)38. In 
20 C, 665, It was laid down that an encroachment how- 
ever slight on a tidal navigable river would not constitute 
public nuisance in the absence of proof that the encroach- 
ment caused one of the results specified in s 268 
Similarly enclosing village-site the property of Govern- 
ment was held not to amount to public nuisance m 
Weir I. 245 ; 12 M.C.C.R. 104=9 Cr. L. J. 338 ; 20 M. 
433. But where a man places a board over the drain in 
front of his house obstructing a considerable portion 
of the street and sits thereon writing and delivering to a 
large crowd of persons voucheis for bets which they 
made with him for government opium sales. 1906 A. 
W.N. 317=4 Cr. L.J.432, or causes such a noxious snaell 
as to be a substantial annoyance to those using the high- 
way, although not to the neighbourhood in general, B, v. 
Pappinian, 2 Stra., 686=93 Eng. Rep. 137 ; B. v. Neil, 
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CHAPTER Vin. 

ACTS AFFECTING THE PUBLIC HEALTH AND 
SAFETY. 

I ACTS OP NUISANCE. 

128. Public Nuisance and Private Nuisance diilin’ 
guished. — Nuisances are either public or private. Tt® 
appropriate remedy for a public nuisance which is defipeti 
in s. 268, 1.P.C. * is by way of proceeding under crun'Hii' 
law , for a private nuisance, is by action or injunction 
An indictment will fail if the nuisance complained of 
only affects one ora few individuals; where, upon an 
indictment against a tinman for the noise made m cariy* 
ing on his trade, it appeared in evidence that the no'^ 
9-ffectfed the inhabitants of three sets of chamb^s 
in Chffoid's Inn, and that, by shutting the windows, tw 
noise was in a great measure prevented, it was 
Lord EUenborough, C. J., in i?. v. Lbijd, 4 E$p.. 2M. 
tnat the indictment could not be sustained, aJ 
annoyance was, if anything, a private nuisance. So a ^ 
nere a wall collapses and causes injury to neighbour' ^ 
Property, 14 K.L.R, 19 = j Cr,L. J.488. Similar 

plaintiff complains of some 8 
w ich IS a public nuisance, which causes him do 
n particular damage beyond that which results 
community in general; for, otherwise, 
party might be ruined by a million j 
WinterlMom v. LoPd Derby. L. R., 2 Ex. 316=36 
W 1 2 B. 457. But an indiy^j' 

3 P r c> A special damage thereby is entitled j 
M W- 15“ C-) 2SS=12 W. R. 160, 27 C. 

= M. L. T. 491 ; 1913 M. W- N- ^ 
luav ett persons who have not suffered aoy 
s. 91 p obtaining the necessary sanction 

'CldJm f tte Indian Penal Coda 

to all acts ana «• * (2) thereof. This defmit'oo 

after 14Uj j.nn®“ ^ 

1601> 5. 3 ( 27 ). See also Madras Oencral 
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In general, it may be laid down that anything which 
seriously affects the health, safety, comfort, or conveni- 
ence of the community may be indicted as a public 
nuisance. For instance, drawing water for a canal from a 
filthy and polluted source, Atli/.-Gen. v. Bradford Canal, 
L.R.. 2 Eq ,71 ; carrying on trades which caused offen- 
sive smells. Mallon Board o/ Health v. TdaltonManure Co., 
4 Ex. D., 302 ; liapier v London Tramxcays Co. [1893,] 2 
Ch., 583 ; or intolerable noises, Lambton v iffethsh(1894), 
3 Ch., 163 ; working a couple of Jandari or rice-huskmg 
machines at night in a residential quarter, 1904 P.R. (Cr.) 
9=1904 P, L. R. 256=1 Cr. L. J. 513, keeping gun- 
powder, naphtha, or similar inflammable substances m 
such large quantities as to be dangerous to life and pro- 
perty. R V Liiter, D. & B. 209=26 L. J. (M. C.) 
196} Hepburn v. Lordan, 2 Hem. & M. 345=34 
L. J. Ch. 293, or the tiottmg of rams trained to fight 
in a crowded market-place, Weir I. 243, or fouling 
the water of a Nala by putting into it bundles of stalks 
of Thur Plants, Ratanlal 203. And so every act will be 
a nuisance which obstructs the public in the use of a high- 
way or navigable iivcr, either by actually blocking up or 
narrowing the available passage, Benjumm v Storr, L. 
R., 9 C. K 400=43 L.J.C.P. 162; B v. Lord Grosvenor, 
2 Stark. 51 1 =2 Wil. 18 ; 14 C. 656 ; 20 M. 433 ; 7 M. 
L.J. 95 ; Weir I. 232 ; 1 1 M. 343 ; 18 W.R. (Cr.) 38. In 
20 C. 665, \t was laid down that an encroachment how- 
ever slight on a tidal navigable river would not constitute 
public nuisance in the absence of proof that the encroach- 
ment caused one of the results specified in s 268. 
Similarly enclosing village-site the property of Govern- 
ment was held not to amount to public nuisance m 
Weir I. 245 ; 12 M.C.C.R. 104=9 Cr. L. J. 338 ; 20 M. 
433. But where a man places a board over the diam m 
front of his house obstructing a considerable portion 
of the street and sits theieon writing and delivering to a 
large crowd of persons voucheis for bets which they 
made with him for government opium sales, 1906 A. 
W.N. 317=4 Cr. L.J.492, or causes such a noxious smell 
as to be a substantial annoyance to those using the high- 
way, although not to the neighbouihood in geneial, R. v. 
Pappinian, 2 Sira., 686=93 Eng. Rep. 137 ; R v. Neil, 
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2 C. &P. 485; Ogstan v. Aberdeen A. C. lU, or 
places anything on the land next to the highway, which 
can be a source of danger to persons properly using it. 
Fenna v. Glare [1895], IQ B. 199, he is liable, under 
ss. 2G8 & 290, I. P. C. So it has been held, that where 
a man uses his premises in a perfectly innocent manner, 
ashy giving enteitainments with music and fireworks, 
if the result IS to bring together crowds of disorderly 
persons, and this is repeated so often as to be a serious 
annoyance to the neighbourhood, it is indictable as a 
nuisance. 1 Hawk., P. C 69a ; R. v. ilfoor^, 3 B. & Ad., 
184 j Walker v. Rrew&ter, L. R. 5 Eq-, 25. It is not a 
Sine Qua non that the annoyance should injuriousl.v 
affect every member of the public within its range of 
operation ; it is sufficient in the language of s. 268 that 
it affects people in general w'ho dwell in the vicinity, 
1904 P. R. No. 9=1904 P. L. R. 256=1 Cr. L. J. 513. 
The expression ‘ people m general ’ means a body or a 
considerable number of persons. 1 L. B. R. 213, Acts 
which meiely cause a partial or temporary inconveni- 
ence, such as the omission to prevent ponies or buffaloes 
or pigs straying on the highway, aie not indictable as 
public nuisances under s. 290. 6 W. R. (Cr.), 71 ; 9 W. 
R. (Cr.), 70. Weir I. 244. Every omission causing a 
nuisance is not per se punishable. It must be an illegal 
omission m the sen^e of the definition in s. 43, 1. P. C., 
c g ,aa omission to fence a well on private ground within 
eight yaids of a highway, 6 M. 280. Similarly the omission 
of a Lamhardar to make proper sanitary arrangements 
at a Yillage-fair was held not to bo an illegal omission 
Within the meaning of this section, 1875 P. R. No. 11. 

Under English law the keeping of a brothel or a 
ganibhng-house is indictable as a nuisance, chiefiy, as it 
Would appear, from the injury thereby caused to public 
morals. J Hawk . V C. 693 , 5 Bac Abr., 788, >’uisancc 
A I doubt, however, whether such an injury comes 
Within any of the terms of s. 268. Where a person kept a 
cornmon gambling-house, which brought together crowds 
of disorderly persons to the gcDcral annoyance of the 
neighbourhood, the keeper of the house was properly con- 
victed under s. 290 of a nuisance. 14 M., 364. If the 



§ 128.] OAilBLIKO, OF A NUIS.ANCE V 429 

house is proved to be a common gaming house, no proof 
of actual anno 3 'ance to the public would be required But 
the mere fact that a person admitted gamblers to his 
house would not make those that take part in the game 
liable under s. 290 without such specific proof. 7 B. H. C, 
R. (Cr, Ca.) 74 ; Weir 1. 240. 1867 P. R. No. 61 , 7 M. 307. 
When keeping a common gaming house and gambling 
therein is punishable separately under various special 
and local Acts, it is doubtful whether the same facts 
should be held tc constitute an offence under s. 290 also. 
The view of the Bombay High Court has not been adopted 
elsewhere. In Weir 1. 239, the accused had stationed 
themselves on a public road inviting villagers to play at 
caids and winning monej'from them. This was held to 
constitute an offence under s. 209 ; similarly gambling 
in the open market-place, Weir 1. 242. The Calcutta 
High Court in 7 C. W. N. 710 has taken an altogether 
different view holding gambling is not an offence under 
8. 200. It is an offence under various Police .Acts to 
keep or to resort to a common gambling-bouse 19 A. 
311? 25 C. 432? 22 B. 745. The fact that an act is 
punishable under a special law does not prevent the 
offender being dealt with under the code if an offence 
tightly punishable under the code has been established, 
9 W. R. (Cr.) 70. In 8 Bom. L. R. 414=3 Cr. L. J. 
494, Jenkins, C.J., approved of a double conviction both 
under a special act as well as under the code 

The fact that a prostitute visited a dak bungalow, 
after being warned % the person in charge not to do so, 
is not indictable as a public nuisance under s. 290, when 
she was not shown to have annoyed anyone, or committ- 
ed any impropriety, beyond what was involved in her 
attending upon a traveller at his request 2 N.-W. P. 
H. C. R. 349. The same decision was given m the case 
of three prostitutes who were chaiged under s. 290 for 
soliciting a passer-by on a public road about midnight. 
The Court pointed out that this annoyance was one 
which could be provided for by the Canfonments Act 
1889, and by the Municipal Boaids Act 1SH3 22 A. 
113; Ratanlal 765. If prostitutes settled themselves in 
numbers in a particular street or quarter of a town, 
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2 C. &P. 4S5; Ogstonx. Aberdeen (1897) A. aiH.or 
places anrthing on the lan3 next to the highway, which 
can be a source of danger to persons prnperlv Tisiiigii. 
Tenna x Clare [1895], IQ B. 199. he is liable. linger 
ES 2GS i 290, I. P, C. So it has been held, that where 
a man ti'Jes hjs premises in a perfectly innocent mannET, 
as by gmng entertainments with music and fireworhs, 
if the resnlt is to bring together crowds of fcorSetly 
persons, and this is repeated so often as to he a eehoas 
annovance to the neighhonrhood, it is indictable as a 
nuisance 1 Hawk., P. C 693; H. x.MooTe,2 B. & Ad^ 
1S4; TThZArr t Breuster, Tu 'R. 5 Eq.,2S. Jt is not a 
Mwr Qua non that the annoyance shonld inprioask 
anect ereri member of the pnhlic within its range of 
operation ; it is sufficient in the Isngnage of s. 2f>S that 
people m genei*al who dwell in the vicinity, 
1904 p, R. No, 9r:i904 P, L. R. 256=1 Cr. U J- 513. 
• 10 ( expre^slon ' people in genera) ’ means a ho3r or a 
number of persons. 1 L. B. R. 213, Acts 
wh/ch mnviv cause a partial or temporary inconreni* 
cnee, such a« the omission to prerent ponies orbnffa^ofs 
or straying <nn ibe hi.chwav, are not indictable a® 
pablic nuisances under s. 290. 6 W. R- (Cr.), 71 ; 9 W. 
K. (Cr.), 70, Weir K 244. Er-crr omission causing 3 
nuisance is not per punishaWo. 'it mni^ be an illegal 
omiSMion in the sense of the dcdniiion in s. 43, 1. P. C * 
e <7 . an omission to fence a well on private ground wiihm 
« Jgh: yard^ of .a highw.ay, 6 M. 2S0. Similarly the omiEsim 
a to make proper sanitaiy arrangements 

..I a was held not to be an illegal omissi.-'n 

«iihm the meaning of this section. 1S7S P. R. No. H- 


English law the keeping of a brothel ora 
r, indictable as a nuisance, chiefly, 
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house is proved to be a common gtimmg house, no proof 
of actual annoyance to the pnbhc would be required. Jiut 
the mere fact that a person admitted gamblers to his 
house would not make those that take part in the game 
liable under s. 290 without such specific proof, 7 B. H. C. 
R. (Cr. Ca.) 74 ; Weir !- 240, 1867 P. R. No. 61, 7 M. 307. 
When keeping a common gaming house and gambling 
therein is punishable separately under various special 
and local Act®, it is doubtful whether the same facts 
should be held tc constitute an offence under s. 290 also. 
The view of the Bombay High Court has not been adopted 
elsewhere. In Weir I, 239, the accused had stationed 
themselves on a public road inviting villagers to play at 
caids and winning money from them This was held to 
constitute an offence under s 209 , similarly gambling 
in the open market-place, Weir 1. 242. The Calcutta 
High Court in 7 C. W, N. 710 bas taken an altogether 
different view holding gambling is not an offence under 
8. 200. It is an offence undet various Police Acts to 
keep or to resort to a common gamblmg-houso 19 A. 
311 j 25 C. 432; 22 B. 745. The fact that an act i8 
punishable under a special law does not prevent the 
offender being dealt with under the code if an offence 
rightly punishable undei the code has been established, 
9 W. R. (Cr.) 70. In 8 Bom. L. R. 414=3 Cr. L. J. 
494, Jenkins, C J , approved of a double conviction both 
under a special act as well as under the code. 

The fact that a prostitute visited a dak bungalow, 
after being warned by the person m charge not to do so, 
is not indictable as a public nuisance under s. 290, when 
she was not shown to have annoyed anyone, or committ- 
ed any impropriety, beyond what was involved in her 
attending upon a traveller at his lequest 2 N.-W. P. 
H. C. R. 349. The same decision was given m the case 
of three prostitutes who ivere chaigfed under s. 290 for 
soliciting a passer-by on a public road about midnight. 
The Court pointed out that this annoyance was one 
which could be provided for by the Cantonmeiits Act 
1889, and by the Municipal Boards Act 1883. 22 A. 
113; Ratanlal 765. If prostitutes settled themselves in 
numbers in a paiticnlar street or quarter of a town. 
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exhibiting themselves in an indecent manner, and 
annoying the persons passing bj with their solicitations, 
this would probably be held to be a public nuisance. 
But the existence of one or more brothels, simply occu- 
pied by prostitutes, and resorted to by those who desired 
them, though very offensive to the immediate neigh- 
bours, would hardly, I think, come within the definition 
of s 208, as being an “annoyance to the public in 
general who dwell or occupy property m the vicinity." 
Where a magistrate had ordered the removal of a house 
which a prostitute had built on her own land, and in 
which she was living, upon a finding by a jury that she 
was a nuisance under the provision of the 1872 Code 
corresponding to s. 133 of the 1898 Or. Pr. Code, the 
order was set aside. The Court said r “ If she made her 
house the resoit of bad characters, or filled it with noisy 
dwellers at night, or entertained her admirers with 
music or disreputable nautches, her continuance where 
she IS might well be a discomfort amounting to a posi- 
tive nuisance to the neighbourhood. It may bo very 
unpleasant to have such a neighbour, bnt so long as the 
woman behaves herself orderly and quietly, and creates 
no open scandal by riotous living, I do not see how the 
law can interfere with her." 24 W. R, (Cf.)» 68. 
Singleton v. Ellison [1895] X Q. B. 607 ; C/. Durose v. 
irtVson. 71 J, P. 263=96 L. T. 645. In the Presidency 
towns ample powers for the removal of brothels are 
given by the various Town Police Acts. Even under 
these acts a house m which a prostitute dwells, and in 
which she is constantly visited by men is not a brothel. 
The term in its legal acceptation applies to a place 
resorted to by persons of both sexes for purposes of pro- 
stitution- Singleton v. Ellison [1895], 1 Q. B. 607. 

129. Acts that would amount to indictable nuisance. 
— The definition m s. 2G8 treats as sufBcJently constitut- 
ing a nuisance, “any act which causes any common injury 
or annoyance to the public.” Taking this in its literal 
sense, flo.atmg blacks from a chimney, which entered 
a window and soiled a carpet, or the whistle of a railway 
engine which oivoke people at night, might be indict- 
able. I imagine, however, that these general terras 
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must be taken only as indicating the nature of the acts 
or omissions which constitute a nuisance, while, as to 
degree, the facts of each case must be governed by the 
the well-known practice m such matters laid down b}' the 
rules of common sense, as pointed out by s 9) and by 
English courts. The tnjuiv must be such as reasonable 
persons would complain of, Atty.-Gen- v. Corporation of 
Nottingham, [1904] 1 Ch. 673. The law makes no 
allowance for the susceptibilities of the hypersensitive. 
In Helens Smelttny Go v Tipping ll H. L. Ca. 642 at 
650 the leading case on nuisance, — Lord Westbury, C., 
said “ It is a very desirable thing to maik the dis- 
tinction between an action brought for a nuisance upon 
the ground that the alleged nuisance produces material 
injury to the property, and an action biought for a nuis- 
ance on the ground that the thing alleged to be a nuisance 
is productive of sensible discomfort." "If a man lives 
in a town, it is necessary that he should submit himself 
to the consequences of those operations of trade which 
may be carried on id the immediate locality, which are 
actually necessary for trade and commerce, and also for 
the enjoyment of property, and for the benefit of the 
inhabitants of the town and the public at large. ’’ 
"But when an occupation is carried on by one personin 
the neighbourhood of another, and the result of that 
occupation is a material injury to property, then there 
unquestionably arises a very dififeient consideration I 
think that, m a case of that description, the submission 
which is required from persons in society to that amount 
of discomfort which may be necessary for the legitimate 
and free ej^ercise of the trade of their neighbours, would 
not apply to circumstances the immediate result of which 
IB sensible injury to the value of his property ’’ In the 
same case. Lord Wensleydale said, at p. 653 “ Every- 

thing must be looked at from a reasonable point of view. 
Therefore the law does not regard trifling and small in- 
conveniences, but only regards sensible inconveniences, 
inj'uncs which sensibly dimimsh the comfort, enjoyment 
or value of the property which is affected.” In that case 
’* ■ 11 ’ •*><'- - 'rom copper smelting 

ind to the health of 

: lunt to a nuisance. 
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As regards peisonal discomfort arising from noxious 
fumes, smells, and the like, it was long ago laid down by 
Lord Mansfield, C. J , that, “ It is not necessary that 
the smell should be unwholesome; it is enough if it 
renders the enjoyment of life and property uncomfoit- 
able ” B. v. White, 1 Burr., at p. 337 j per Abbott, C. J., 
J2. V. Nfii/, 2 C. & P., 485; Malton Board of Health v. 
Malton Manine Go., 4 Ex. D., 302. The vitiation of the 
atmosphere so as to make it noxious to health is special- 
ly punishable by s. 278. As to the degree of personal 
discomfort which constitutes a nuisance, Knight Bruce, 
V. C., said • “ The important point for decision may pro- 
perly be thus put : Ought this inconvenience to be 
considered as more than fanciful, or as one of mere 
delicacy or fastidiousness, or as an inconvenience 
materially interfering with the ordinary comfort, physi- 
cally, of human existence, not merely according to 
elegant or dainty modes and habits of living, but accord- 
ing to plain, sober, and simple notions among English 
people.” Walter v. Sel/e, 4 De. G. & Sm., 315, at p. 
322=20 L. J, Ch„ 433. In considering this question, 
however, regard must be had to the character of the 
locality, and the class of persons of whom the public is 
composed. To make a nuisance indictable, it must be 
a nuisance to the public or to the people in general, not 
merely to a few persons, draivn from a higher class and 
accustomed to a higher standard of comfort than their 
neighbours. Where any act or occupation causes an 
undoubted public nuisance, a person who is charged 
with such a nuisance cannot plead that a number of 
other persons are committing other nuisances as bad as, 
or worse than, his own, and that his contribution to 
the general annoyance is a merely imperceptible addi- 
tion. As Abbott, C. J., said : “ The presence of a number 
of nuisances will not justify any one of them, or the 
mote nuisances there were the more fixed they would 
jbe.” li. v. Neil, 2 C. & P. 485 ; Crossley v. Lightoider, 

Of R- 2 Ch. Ap. 478 =36 L. J. Ch. 584. But when 
\ senl come to consider whether discomfort, which might 
(.a winltly con-*’ 'sanco to a private individual, 

Mcngine 'isanc M He, it is important to consider 

'oiable. / ^ live. In St. 2lelcns Smelting 
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Co. V. Tipping, 11 H. L. Ca. p. 653, Lord Cranworth 
referred to a case tried before himself for a private 
nuisance arising from smoke in the town of Shields, 
where he had said to the jury, “You must look at it, 
not with a view to the question whether, abstractedly, 
that quantity of smoke was a nuisance, but whether it 
was a nuisance to a person living in Shields : because if 
it only added in an infinitesimal degree to the quantity 
of smoke, I hold that the state of the town rendered it 
altogether impossible to call that an actionable nuisance ’’ 
In a similar case, the Court said, with reference to the 
tanneries of Bermondsey, or to any other locality de- 
voted to a particular trade or manufacture of a noisy or 
unsavoury character “Whether anything is a nuisance 
or not IS a question to be determined, not meiely by an 
abstract consideration of the thing itself, but in refer- 
ence to its circumstances. What would be a nuisance 
in Belgravia would not necessarily be a nuisance in 
Bermondsey." v. Bridgman, llCh. D„ at 865, 

The same question has arisen in India m refeience to 
the annoyance caused by burning giounds In 7 M. L. 
J. 33 it had been the practice for forty years to burn 
corpses at a place adjoining a bathing ghaut on the 
Cmvtrij. Ultimately this was objected to by the villagers, 
and after a magisteiial ordei (which turned out to be 
illegal), directing that the bm nmg ground should be trans- 
ferred to another position, the defendants weie charged 
under s. 290 for a fresh act of burning. The Magis- 
trate and the Sessions Court on appeal convicted the 
accused, finding that "the ciemation caused substantial 
annoyance and discomfort to the persons who were 
at the ghaut, and to the passers by” This sentence was 
reversed by the High Court, on the ground that the 
material annoyance and discomfort caused to inhabitants 
could not render unlawful an act which was done in 
accordance with the usage of the country. “ When 
persons like the accused, entitled to use a particular 
spot dedicated for the communal purpose of cremation 
use it for that purpose m a manner nefther unusual not 
calculated to aggravate the inconvenience necessarily 
incident to such an act, as it is generally performed in 
28 
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As regards personal discorafoifc ansingfrom noxious 
fumes, smells, and the hke, it was long ago laid downbr 
Loid -Uansfield C. J., that, “It is not necessary that 
the srael! should be unwholesome; it is enough if it 
renders the enjoyment of life and propeitv uncomfort- 
able. li y Whiie, 1 Burr., at p. 337;iier Abbott, C. J., 
M. y. Nei{, 2 C. & P., 485; Malion Board of Health v. 
MaUon Manure Co , 4 Ex. D., 302. The vitiation of the 
atmosphere so as to make it noxious to health is special- 
ij punishable by s. 278. As to the degree of personal 
^seorafoit vyhiob constitutes a nuisance, Knight Bruce, 
V. C , said ■ “ The important pomt for decision may pro- 
per y be thus pnt; Ought this inconvenience to he 
consideied as more than fanciful, or as one of meco 
delicacy or fastidiousness, or ns an inconvenience 
materially interfering with the ordinary comfort, physi- 
cally, of human e.xistence, not merely according to 
elegant or dainty modes and habits of Jiving, but accord- 
ing to plain, sober, and simple notions among English 
G. & Sm., 315, at p. 

Ch., 433. In considering this questioHi 
however, regard must bo had to the character of the 
locality, and the class of persons of whom the public is 
composed. To make a nuisance indictable, it must be 
a nuisance to the public or to the people in general, not 
merely to a few persons, drawn from a higher cla‘»s and 
accustomed to a higher standard of comfort than their 
neighbours. Where any act or occupation causes an 
undoubted public nuisance, a person who is charged 
with such a nuisance cannot plead that a number of 
other persons are committing other nuisances as had as, 
or worse than, his own, and that his contribution to 
the general annoyance is a merely imperceptible addi- 
tion As Abbott, C. J said ; “ The presence of a number 
nf ntiicnn/’/vo ....n . * ... _ .i... 
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^0 i?. V. A'ei;, 2 C. & P. 485 ; CWtr/ v. LightmUr, 

. .. R. 5! ru Arro^-in ■ t if... 


— X.. «■ * . i vrosstrw v. 

>o& ^ Ap. 478==36 L, J. Ch. 5S4. But when 

to consider whether discomfort, which might 
considered a nuisance to a private individual, 
■QiVrt iifianct! tn . 


^ a nV •• "• ««ut3ancc lo a private icuiviauai, 

^otj- the public, it is important to consider 
uubJic z-* CO- live. In St. Ihhm Smelting 
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Co. V. Tipping, 11 H. L. Ca. p. 653, Lord Cranworth 
referred to a case tried "before himself for a private 
nnisance arising from smoke in the town of Shields, 
where he had said to the jnry, “You must look at it, 
not with a vie'\ to the question whether, abstractedly, 
that quantity of smoke was a nuisance, but whether it 
was a nuisance to a person living in Shields : because if 
it only added in an infinitesimal degree to the quantity 
of smoke, I hold that the state of the town rendered it 
altogether impossible to call that an actionable nuisance.’’ 
In a similar case, the Court said, with reference to the 
tanneries of Bermondsey, or to any other locality de- 
voted to a particular trade or manufacture of a noisy or 
unsavoury character “ Whether anything is a nuisance 
or not IS a question to be determined, not merely by an 
abstract consideration of the thing itself, but m refer- 
ence to its circumstances. What would be a nuisance 
in Belgravia would not necessarily be a nuisance in 
Bermondsey.’’ S<i4r«7cs v. Bndgman, 11 Ch. D., at 865, 

The same question has arisen in India m lefeience to 
the annoyance caused by buining giounds. In 7M. L. 
J. 33 It had been the practice for forty years to burn 
corpses at a place adjoining a bathing ghaut on the 
Cautery. Ultj mately this was objected to by the villagers, 
and after a magisteiial ordei (which turned out to be 


trate and the Sessions Court on appeal convicted the 
accused, finding tliat “the cieraation caused substantial 
annoyance and discomfort to the persons who were 
at the ghaut, and to the passers by”. This sentence was 
reversed by the High Court, on the ground that the 
material annoyance and discomfort caused to inhabitants 
could not render unlawful an act which was done m 
accordance with the usage oi the country. “When 
persons like the accused, entitled to use a particular 
spot dedicated for the communal purpose of cremation 
use it for that purpose m a manner nefther unusual nor 
calculated to aggravate the inconvenience necessarily 
incident to such an act, as it is generally performed in 
28 
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As regards personal discomfort arising from noxious 
fumes, smells, and the like, it was long ago laid down by 
Lord Mansfield, C. J., that, “ It is not necessary that 
the smell should be unwholesome; it is enough if it 
renders the enjoyment of life and property uncomfort- 
able.” R. V. White, 1 Burr., at p. 337 ; per Abbott, C. J., 
J?. V. Neil, 2 C. & P., 485; Malton Board of Health v. 
Malton Manure Go , 4 Ex. D., 302. The vitiation of the 
atmosphere so as to make it noxious to health special- 
ly punishable by s. 278. As to the degree of personal 
discomfort which constitutes a nuisance, Knight Bruce, 
V. C., said . “ The important point for decision may pro- 
perly be thus put: Ought this inconvenience to be 
considered as more than fanciful, or as one of mere 


delicacy or fastidiousness, or as an inconvenience 
materially interfering with the ordinary comfort, physi* 
cally, of human existence, not merely according to 
elegant or dainty modes and habits of living, but accord* 
ing to plain, sober, and simple notions among English 
people.” WalUr v. Selfe, 4 De. G. & Sm., 315, at p. 
322=:20 L. J. Ch., 433. In considering this question, 
however, regard must bo had to the character of the 
locality, and the class of persons of whom the public is 
composed. To make a nuisance indictable, it must be 
a nuisance to the public or to the people in general, not 
merely to a few persons, draw'n from a higher clan’s ana 
accustomed to a highei standard of comfort than their 
neighbours. Where any act or occupation causes an 
undoubted public nuisance, a person who is charged 
with such a nuisance cannot plead that a number of 
other persons are committing other nuisances as bad as, 
or worse than, his own, and that his contribution to 
the general annoyance is a merely imperceptible addi- 
tion. As Abbott, C. J., said ; ** The presence of a numlfor 

\ of nuisances will not justify any one of them, or the 
more nuisances there were the more fixed they would 
/je.” It.\.Neil,2C. & P, 485 ; Cross/ry v. Lightotcler, 
R. 2 Ch. Ap. 478=36 L, J. Ch. 584. But when 
^eomc to consider whether discomfort, which uiigh^ 
jg “*V\rly considered a nuisanco to a private individual, 

® lisance to the public, it is important to consider 
"‘<hoIl , live. In SI. Helens SinelH'^O 
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the Sabbath as a day of rest and religious exercise, the 
•Court refused to grant an injunctiou. They thought that 
the rule was that the miury must be one which would 
•affect all alike who come withm the mfluence of the 
disturbance. It must be something about the effects of 
which all agree. Otherwise that which might be no 
nuisance to tlie majority might be clanned to deterioiate 
propcity by particular persons Bigelow Totts, 470. 
'The same principle has been repeatedly acted upon in 
India. 

In 7 U< 590 the dclcadaots, who were Lnhbatt , were convicted on 
the change nf having caused a public nuiiance under » 268, by 
placing (L Mohaniedan symbol, during the Mohurruin festival, on a 
part uf the \ illage waste, in the neighbourhood of Hindu temples, 
whereby they were likely to cause serious aoaoiance to the Hindu 
pubbe. The coniictiou was set aside by the .^ZsdrJs High Court, 
Turner, C. J , said “It is obvious from the language of the 
Act that it was not 'nteiidcd to apply to acts or omissions calcu- 
lated to offend the sentiments of a class In this country it must 
often happen that acts are done by the followers of a creed which 
must be offensive to the sentiiuents of those who follow other 
creeds The erection of a place of ivoisbip m a particular spot is 
likely to offerd the sentiments of adherents of other creeds resid- 
ing in the neighbourhood, but the Penal Code does not regard 
such un act as a public ouismce The ecoue of the provision wo 
are considering is to protect the public, or people m general, as 
discinguished from the members of a eect.” bee 1883 P. ft, No, 3, 
wherea person refusing to have an} social intercourse With a class 
of people belonging to iliiifitee*, and refusing to associate with 
them ns Hindus, was held to have committed no offence under 
8. 290. Sec also U. B. R <1892-1896) I 183. 

Tho Madiasdectsion was followed by the Bombay High 
Court, in a case where the accused had been convicted of 
a nuisance, by exposing meat that was about to be cooked 
for a feast, to the annoyance of certain Jams who were 
on the road to their temple. 12 B., 437. Exposinf' 
meat for sale m an open shop, so as to wound the 
feelings of vegetarians, was held to be no offence m 
Ratanlal 903, 1867 P. R. No. 18, 1868 P. R. No. IS. 

a 

a ^ 

be witnessed by persons whose special tenets rendered 
it offensive to them. But the wilful slaughtering 
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A-CCUMUnATINO FILTH, 


[err. ^iir, 


this country, it must be admitted that he does what is 
perfeotl)' lawful.” 19 M. 464 ; 25 M. 118. An application 
w’as made to the Privy Council for leave to appeal against 
the decision, on the ground that there had been concur' 
rent findings of the two Iiower Courts that the acts 
complained of produced the very results which, by s. 268 
of the Indian Penal Code, constituted the definition of a 
punishable nuisance. The application was refused on the 
ground that every question, as to what constituted a 
nuisance, was a mixed question of law and fact, and that 
the Privy Council would not decide in opposition to the 
High Court that an act, apparently a nuisance, was in 
fact such according to native ideas. 

In Calcutta, on the other hand, it was held that a bum'’ 
ing ghaut, though not necessarily a nuisance, might be; 
shown to be in such an offensive state, or to be used in 
such an offensive manner, as to be a source of injurji 
danger or annoyance to persons living in the vicinity, so 
as to justify an order for its removal under 0. P. 0., 1898, 
e. 133 25 C., 425. The question in fact in each case is 
one of degree. It has been held villagers accumulating 
filth and manure in their villages, or throwing rubbish 
into one’s garden, are not guilty of public nuisance, 
1872 P. R. No. 25, 1875 P.R. No. 11, Weir 1. 242; but 
where accused kept on her premises vegetable matter 
which caused an offensive smell to persons using the 
public street or threw dust and sweepings in front of 
his house, a conviction was upheld. Weir J. 242. 
placing cowdung cakes by the side of a road to dry 
was held not to be an offence in Ratantal 297, Every 
act which causes an offensive odour is not necessarily a 
public nuisance. The offence under s. 2G8 involves 
other elements also, Ratanla] 11, 24 C., 494. 

y In America several cases have arisen w/iero it has 
vhcen attempted to bring within the law of nuisance 
ca'cs in. whicli acta have exercised a distnrhing influcace 
upon tho ^ minds of persons entertaining particular reli* 
poiitopinifj ' os. As, for instance, wJiero proceedings were 
iDsiitatedtoii^ cPV running of tramcam on Sunday, on 
the ground eba * prevented the plaintiffB from enjoying 

V 
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the Sabbath as a day of rest and religious exercise, the 
•Court refused to grant an injunction. They thought that 
the rule was that the injury must be one which would 
•affect all alike who come within the influence of the 
disturbance. It must be something about the effects of 
which all agree. Otherwise that which might be no 
nuisance to the majority might be claimed to deterioiate 
property by particular persons. Bigelow Torts, 470. 
"The same principle has been repeatedl}’ acted upon in 
India. 

In 7 H. S90 the defendAnta, who were Ltibbtii*. were convicted on 
the chixrije n! having caused a public nuisance under a 268, by 
placing u Mohainedao symbol, during the Mohurrum festival, on a 
part u! the village waste, m the neighbourhood of Umdu temples, 
whereby they were likely to cause ser-ous aonovance to the Hindu 
public. The conviction was eet aside by the Madras High Court. 
Turner, C. J., said. “It is obvious from the language of the 
Act that it was not intended to appl> to acts or omissions calcu- 
lated to offend the seotiments of a class In this country it must 
often happen th.it acts arc done by the followers of a creed which 
must be offensive to the »entimeiits of those who follow other 
creeds The erection of a place of worship to a particular spot is 
likely to offend the sentiments of adherents of other creeds resid- 
ing in the neighbourhood . but the Penal Code docs not regard 
such an act as a public nuisince. Tbc scope of the provision we 
are considering is to protect the public, or people in general, as 
distinguished from the members of a sect.” See 1833 P. R, No, 3, 
where a person refusing to have an> social intercourse wtth a class 
' of people belonging to thiinsec^, and refusing to associate with 
them as Hindus, was held to have committed no offence under 
s 290. SecalsoU. B. R (1892-1896)1 183. 

The Madiasdecision was followed by the Bombay High 
Court, in a case where the accused had been convicted of 
a nuisance, by exposing meat that was about to be cooked 
for a feast, to the annoyance of certain Jams who weie 
on the road to their temple. 12 B., 437. Exposing 
meat for sale m an open shop, so as to wound the 
V feelings of vegetarians, was held to be no offence in 
• Ralanlal 903, 1867 P. R. No. 18,1868 P. R. No. IS. 
Nor IS the mere slaughtering of animals in a private place, 
and at an hour when people are not likely to be about, 
a nuisance, though it was possible that the act might 
be witnessed by persons whose special tenets rendered 
jt offensive to them. Bat the wilful slaughtering 
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of animals in a public street, in a manner to cause 
pain and disgust to all persons of ordinaiy humanity,, 
would be punishable under s, 290. 10 A., 44. See also 
2 B. 457 ; 18 B. 692. In 30 A. 181 = 1908 A. W. N. 
64=5 A. L. J. 147=7 Cr. L. J. 381, certain Muham- 
madan inhabitants of a village sued for a declaration of 
their rights to slaughter cows in their own premises, and’ 
in decreeing the suit the High Court remarked on an ex- 
amination of the authorities, it is the legal right of every 
person to make such use of his own property as he thinks 
fit, provided that m doing so he does not cause real' 
injury to others or offend against the law, even though’ 
he may thereby hurt the susceptibilities of others, 

130. Pleas in defence of an act of nuisance 
examined.- — Where an act is a nuisance to the public, it 
is no defence that it is in itself a perfectly lawful act, and 
that it IS done upon a man’s own ground, in a convenient- 
place, and in a proper manner, for the illegality consists 
in using your own property so as to harm the public. 
Samford V. TionUy, 2 F, & F. 231= 3 B. &S. 62=31 
L. J. Q. B. 2g6 ; Gauy v. Lidbetter, 3 F. & F. 14=3 C. 
B. (N.S.) 470=32 L, J. C. P. 104; 10 B. L. R. 241 at- 
253. Nor is it any answer, that the injury to the public 
is more than counterbalanced by the benefits resulting 
from the act or occupation complained of to the general 
community, or to the locality itself. R. v. Ward, 4 A. 
& E. 384, at 404; R. v. Train, 2 B. & S. 640= 
31 L. J.(M. C.), 169=9 Cox, 180. (The fact the act 
complained of facilitates the lawful exercise of their 
rights by a part of thepublic may, however, show that it 
is not a nuisance to any of the public) ; nor that the acts 
complained of were continuously done in the same place 
before the public came there ; for this is only saying that 
the acts were lawful when they began, and were con- 
tinued after they became unlawful. Siurgts v. Rridgtnan,. 
11 Ch. D. p. 865 . per Lord Halshury, Fleming v. Jliflop, 
n A. C. p 697 ; Hole v. Barhnr, 4 C. B. (N. S.) 334 = 

27 L. J. (C. P.) 267. Nor that the nuisance bad con- 
tinued during a length of time which would have estab- 
lished an easement as against a private person. For no- 
lapse of tune can bar an indictment which is brought by 
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the Crown for the protection of the community. Per 
-Lord Ellenborough, C J., R. v. Cross, 3 Camp. 227 ; 
Weld T. Hornby, 1 East, p. 199; 7 B. L. R. 499= 
16 W. R. (Cr.) 6. Shott's Iron Co. v. Inqhs, L. R. 
7 A. C. 518 at 528 ; Atty.-Gen. v. Richmond, L. R. 2 
Eq. 3C6 at 311? St. Helen's Smelting Co. v. Tipping, 
11 H. L. Ca. 642 ; but long continoance of the nuisance 
•might enable a party when proceeded against under 
Ch. X, Cr. P C-. to set up bond /ides so as to make the 
question a proper one for the cm! court and not for the 
magistrate to be dealt with, 25 C. 278. Where, how- 
ever, private property has been dedicated to the public, 
subject to an obstruction or a right of user, which would 
be a nuisance if commenced after the dedication, no 
action or indictment will he. The thing complained of 
is tvol un of puhUc tight, but a. Unututioa 

of it. Fisher v. Prowse, 31 L- J. Q. B. 212=2 B. & S. 
770 ; Arnold v. Blaker, L. R. 6 Q. B. 433. 

Where the Legislature anthonzes the doing an act 
•U'bich would otherwise be a nuisance, of course no 
indictment will he for the necessary consequences which 
follow fiom the doing of that act Where a railway 
company was authorized to make a line parallel to and 
adjoining a highway, it was held that they could not be 
indicted for a nuisance, because the engines and trams 
frightened horses on the high road. B v Pense, 4B.& 
Ad., 30 ; per Lord Cairns, Hammersmith Ry Co v. 
Brand, L, R., 4 H. L., p 215 ; per Lord Blackburn, 
Metropolitan Asylum V HUl.Q A. C., p 203; London 
and Brighton Ry- Co v Truman, 11 A. C. 45; 
■Canadian Pacific Ry v Roy, [1902] A.C. 220; Eastern 
■and S African Telegraph Co v Capetown Tramways 
[1902], A. C. 381 ; Wittingion Local Board v Corpor- 
-alion of Manchester, [1893] 2 Ch. 19; Atty -Gen. v. 
Coipoiation of Nottingham, [1904] 1 Ch, 673. Nor is 
.there any obligation on the company to erect screens to 
conceal the engines, or to take any such extraordinary 
precautions beyond what are implied m conducting 
their business in a careful and proper manner Stmkin v. 
London and North-Western Ry. Co., 21 Q, B. D., 453; 
per Lord Blackburn, London and Brighton Ry. Co, v. 
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of animals in a public street, in a manner to cause- 
pain and disgust to all persons of ordinary humanity, 
would be punishable under s. 290. 10 A., 44. See also 
2 B. 457 ; 18 B. 693. In 30 A. 181 = 1908 A. W. N. 
64=5 A. L. J. 147=7 Cr. L. J. 381, certain Mubara- 
madan inhabitants of a village sued for a declaration of 
then rights to slaughter cows in their own premises, and 
in decreeing the suit the High Court remarked on an ex- 
amination of the authorities, it is the legal right of every 
person to make such use of his own property as he thinks 
fit, provided that in doing so he does not cause real’ 
injury to others or offend against the law, even though- 
he may thereby hurt the susceptibilities of others. 

130. Pleas in defence of an act of nuisance 
examined. — Where an act is a nuisance to the public, it 
is no defence that it is in itself a perfectly lawful act, and 
that it IS done upon a man’s own ground, in a convenient- 
place, and in a proper manner, for the illegality consists 
in using your own property so as to harm the public. 
Bnmford v. TuniU>j, 2 F. & F. 231 = 3 B. & S. 62=31 
L. 3. Q, B. 2£6 ; Cnrcy v. Lxdheltn, 3 F. & F. 14=3 C. 
B. (N. S.) 470=32 L. J, C. P. 104; 10 B. L. R. 241 at- 
2S3. Nor is it any ansxver, that the injury to the public 
is more than counterbalanced by the benefits resulting 
from the act or occup.ition complained of to the general 
community, or to the locality itself. /?. v, Ifurd, 4 A. 
& E. 384, at 404; i?. v. Train, 2 B. & S. 640= 
31 L. J.(M. C.), 169=9 Cox, 180. (The fact the act 
complained of facilitates the lawful exercise of thP|r 
rights by a part of the public may, however, show that it 
is not a nuisance to any of the public) ; nor that the acts 
complained of were continuously done in the same place 
before the public came there ; for this is only saying that 
the acts were Ia\sful when they began, and were con- 
tinued after they became unlawful. Sturges v. Bridgman, 

1 1 Ch. D. p. 865 ; per liord Ilalsbury, Fleming v. Jlislop, 

11 A. C. p. 697; Ihle v. Barline, 4 C. B. (N. S.)334= 
27 L. J, (C. P.) 267. Nor that the nuisance had con- 
tinued during a length of time which would have estab- 
lished an easement as against a private person. For no* 
lapse of time can bar an indictment which is brought by 
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the Crown for the protection of the community. Per 
Xord Ellenborough, C. J-, P. v. Gross, 3 Camp. 227 ; 
Weld V. Hornhy,! East, p. 199; 7 B. L. R. 499= 
16 \V, R. (Cr.) 6. Shott's Iron Co. v. Inrjlis, L. R. 
7 A. C. 518 at 528; Atty.-Gen. v. Richmond, L. R. 2 
Eq. 3C6 at 311 ; St. Helen's Smelting Co. v. Tipping, 
11 H. L. Ca. 642 ; but long continuance of the nuisance 
-might enable a party when proceeded against under 
Ch X, Cr. P. C., to set up bomi fides so as to make the 
question a proper one for the civil court and not for the 
magistrate to be dealt with, 25 C. 278. Where, how- 
ever, private property has been dedicated to the public, 
subject to an obstruction or a right of user, which would 
he a nuisance if commenced after the dedication, no 
action or indictment will he The thing complained of 
istiot an ialemgeiaant ot the puhhc right, buta hmitatjoa 
of it. Fisher v. Prowse. 31 L. J. Q. B. 212=2 B. & S. 
770; Ariiold v. Blaker, L. R. 6 Q. B. 433. 

Where the Legislature authorizes the doing an act 
'ii'hich would otherwise be a nuisance, of course no 
indictment will lie for the necessary consequences which 
.follow from the doing of that act Where a railway 
company was authorized to make a line parallel to and 
adjoining a highway, it was held that they could not be 
indicted for a nuisance, because the engines and trains 
frightened horses on the high road. R v Pense, 4B. & 
Ad., 30 ; per Lord Cairns, Hammersmith Ry Go. v. 
Brand, L. R., 4 H, L., p 215; per Lord Blackburn, 
Metropolitan Asylum Hill,G A. C., p 203; London 
and Brighton Ry. Co. v Truman, 11 A. C. 45; 
Canadian Pacific Ry y.Roy, [1902] A.C. 220; Eastern 
.and S. African Telegraph Co v Capetown Tramways 
[1902], A. C. 381 ; Wittington Local Board v Corpora 
•alion of Manchester, [1893] 2 Ch. 19 ; Atty -Gen. v. 
Corpoiation of Nottingham, [1904] 1 Ch. 673. Nor is 
.there any obligation on the company to erect screens to 
conceal the engines, or to take any such extraordinary 
.precautions beyond what are implied m conducting 
their business in a careful and proper manner. Simkin v 
London and North-Western Ry. Go., 21 Q. B. D., 453; 
^per Lord Blackburn, London and Brighton Ry. Go. v. 




§§ 130-131.] SPECIAL CLASSES OF NUISANCE. 339 

aggrieved party can resort to the Civil Court with or 
without the sanction required by s. 91, C P. C. Ante- 
cedent criminal proceedings are not essential for the 
maintenance of a civil suit. 1 B. H. C. R. 1. 

Very large powers are also given by the various Muni- 
cipal Acts, for the abatement of nuisances of all sorts, 
and for the prevention of infectious diseases. 

131. Provisions of the Code dealing with special 
classes of Nuisance. — Sections 209 and 27C make it a 
punishable offence to do any act which is, and which 
.the accused knows, or has reason to believe, (Weir 1. 
226) to be likely to spread the infection of any disease 
dangerous to life. 7 C. P. L. R. (Cr.) 5. It is further 
necessary, under the former section, that the act should 
have been done unlawfully or negligently , under the 
latter section, malignantly, which, I suppose, means with 
a deliberate intention that the above re'-ult should follow. 
Bromage v Prosper, 4 B. & C. 247, If a deaih ensued 
from an act done undei s. 270, it would undoubtedly be 
murder Section 269 agrees with the English common 
law. It is not an offence to inoculate with stiiall-pox, 
when done bona fide as a remedial measure . B. v. 
Burnett, 4 M, & S. 272 ; see Penal Code, ss 81, 87— -99 ; 
Weir, I. 226; I U. B. R. (1897-1901) 280. but it is an 
offence to cany a child suffering fiom small-pox through 
the public streets, or into any place ot public resort, 
without necessity ; R v. VantandiUo, 4 M. & S., 73 ; R. 
V. Burnett, ibid 272, or to enter a railway carnage when 
suffering from cholera, 7 M., 276; or contiary to orders 
of detention and segregation as a plague contact, 1902 
P. R. No. 22. But the mere burial of a caicase in or 
near a village is not an offence either under s. 269 or s. 
270, 7 C. P. L. R. (Cr.) 5 ; Weir 1. 230, or to take a 
glandered horse into a public place, to the danger of 
persons whom it might lofcct. R. v Hensun, Dears 24. 

The duty not to spread infectious illness and the 
limitations upon that duty were fully examined by Lord 
Blackburn in the case of the Metropolitan Asylum Dis- 
trict V. Hill, 6 A. C. 193, pp 204, 205. where it had 
to he decided whether a small-pox hospital was a public 
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Truman, II A, C. p. 61, In all such cases it must be 
netermined upon the wording of the particular statute, 
and upon the facts of the case, whether the Legislature 
intended that the thing complained of should be done, 
^en though it created a nuisance, London and Britjhlon 
Jit). Co. V. Tritman, 11 A. C, 45=29 Ch. D.89 ; City of 
Montreal v. Standard Go , [1897] A. C. 527 ; Mayor of 
L.ad F remantle v. Jmtois, [1902] A. C. 213 ; or merely 
authorized the doing of it, provided it could be done 
without being a nuisance. Metrojyolitan Asylum v. JJiU, 
6 A. C. 193, explained, 11 A. C. pp. 53, 57,63; 

Mavignlion Co.,^Z L. J. Q. B. 191 = 
Canadian Pacific Co. v. ParU [1899] 
A. C. 535, Nor in any case can the authority of the 
Legislature be relied on, where the proceeding autho- 
rized by it might have been carried out in a manner 
winch would not cause a nuisance Where psrsons were 
ernpowored to cut channels through a highway to make 
f threw on them the obligation 

on*® ^ bridge over the channel, J?. v. Kerrison, 

^ I *1 - ^ railway company 

which IS permitted to construct their lino on a level 
crossing over a highway is bound to construct it so 
th.it carriages may cross the rails without injury. Olirer 
V. Aort/{-Fa.Ktern L. R. 9 Q B.> 409. An authority 
to erect workshops or cattledocks is not an authority for 
placing them where they will be an inj’ury to others. 

u* aotbority to construct a tramway 

anthonzes the company ty cre.ite a certain amount of 
obstruction on the load, but not to collect such a number 
of horses in a stable near the road as to be a nuisance to 

the neighbouis. y^apiVrv. Z,oHrfojrrrnwimy.? Go. [1893] 

2Ch., 588. In a Madras case, Weir I. 243, for keeping 
a Municipal rubbish depot in the neighbourhood of 
louses it was held the prosecution, if any, sliould be 
agaiTi*,t the Municipal corporation and not against the' 


A summary rnodo of removing nuisances is provided 

tn\,7 of 18Dy. But proceed- 

: 'J. *bat ch.ipier nee<l not necess.-irily precede on 

un.ler »00. 1. P. C, 23. AUo the 
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aggrieved party can resort to the Civil Court with or 
without the sanction required by s. 91, C. P. C. Ante- 
cedent criminal proceedings arc not essential for the 
maintenance of a civil suit. 1 B. H. C. R. 1. 

Very large powers are also given by the various Muni- 
cipal Acts, for the abatement of nuisances of all sorts, 
and for the prevention of infectious diseases. 

131. Provisions of the Code dealing with special 
classes of Nuisance. — Sections 2(39 and 27C make it a 
punishable offence to do any act which is, and which 
.the accused knows, or has reason to believe, (Weir 1. 
226) to be likely to spread the infection of any disease 
dangerous to life. 7 C. P. L. R. (Cr.) 5. It is fuither 
necessaiy. under the former section, that the act should 
have been done unUu'foJIy or negligently ; under the 
latter section, malignantly, which, 1 suppose, means with 
a deliberate intention that the above result should follow. 
Bromaffe v. Prosser, 4 B. & C. 247. If a death ensued 
from an act done undei s. 270, it would undoubtedly be 
murder Section 269 agrees with the English common 
law It IS not an offence to inoculate with small-poi:, 
when done bona fide as a remedial measure ; R. v, 
Burnett, 4 M. & S. 272 ; see Penal Code, ss 81, 87 — 99 ; 
Weir, I. 226; 1 U. B. R. (1897-1901) 280, but it is an 
offence to cany a child suffering fiom sinall-pox through 
the public streets, or into any place of public resort, 
without necessity ; It v. VantandiUo, 4 M. & S., 73 ; R. 
y. Burnett, ibid 272, or to enter a railway carriage when 
suffering from cholera, 7 M., 276; or contiary to orders 
of detention and segregation as a plague contact, 1902 
P. R. No. 22. But the mere burial of a caicase in or 
near a village is not an offence either under s. 269 or s. 
270, 7 C. P. L. R. (Cr.) S ; Weir I. 230, or to take a 
glandered horse into a public place, to the danger of 
persons whom it might infect. R. v. Henson, Dears 24, 

The duty not to spread infectious illness and the 
limitations upon that doty were fully examined by I/ord 
Blackburn in the case of the Metropolitan Asylum Dis- 
trict Htll,6 A. C. 193, pp 204,205. wheie it had 
to be decided whether a small-pox hospital was a public 
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nuisance. He pointed out that prima fncie it was an 
indict.able ofTence to take an infected person into any 
place where he would come into contact with other per* 
sons, but that it would be a defence to an indictment if 
it could be shown that there was a suflicient reason to 
excuse what is prima facie wrong. As, for instance, 
where those who have charge of a person suffering from 
an infectious disorder li.ave not the means of isolating 
him from others, or where they can in no other way 
discharge their legal obligation of doing their best to 
procure advice and assistance for Iiim ; or where some 
overwlielraing necessity, such as a fire in the house, 
compels them to cxrry the patient through a crowd. A 
person who keeps a member of the family who is attacked 
with sinail-pox in the house, and refuses to ollow his 
leuKival to a hospital, does not commit an offence under 
8 •ih'.l, I I*. C. 24 C. 494. A similar question arose in 
Bombay, u here an action was brought against a steamship 
company for bieach of contiact in not shipping five hun- 
dred pilgiimsfrom Bombay toJeddah. The plea was that 
the pilgiims hiid arrived at Bombay from Singapore in 
a ship in which small-pox had broken out on the voyage, 
and that on the day on which they should have been 
shipped, fiesh cases were occurrini: — not among the five 
Jiundrod tendeied for shipment, but amongst tliB others, 
— and that the shipment of the five hundred would have 
been an act punishable under s. 209. This pica was 
held to bo nisufiicicnt, apparently on the ground that 
the c<'inpany might, by taking suHicicnt precautions, 
have shipped the five hundred so as not to endanger 
nny<)iic else, and that their contract bound them to do 
eo, if it was in any way possible. 14 B. 147. 

Except for the contrary opinion of so eminent an 
outlioriiy fis Sir Jtayinond West, one should have 
thought It al>-,oliilely certain that this section would 
appl) to the ca«jc of any person who, knowing tliat ho or 
she vv.as sunferuig fn»in syphilis, solicited or consented to 
connection with another. It is. and must bo known to 
be, a necessary result that the disease will bo communi- 
canted, and its<langeroijsconsequencfsnre equally known. 

here, however, u prostitute had been convicted tinder 
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this section for communicating syphilis to the prosecutor, 
whom she had assured that she was healthy, the convic- 
tion was set aside by the High Court of Bombay. 
West. •!., said. “Assuming that there was dangerous 
disease, and culpable negligence, still accused’s act of 
sexual intercourse would not spread infection without 
the intervention of the complaining party, himself a 
responsible person and himself generally an accom- 
plice.” IIB. 59, 

It may, however, be suggested with all respect for the 
learned judge, that neither reason is satisfactory. The 
inteiwcntion of the prosecutor merely amounted to this : 
that in doing an act which was immoral hut lawful, he 
exposed himself to a risk which he did not intend to 
incur, and ^^hich, on the assurance of the defendant, he 
■did not believe he was incurring. Suppose a man enters 
a gambling saloon which le kept by a person who is in 
the infectious stage of small-pox, could it be contended 
that his “ intervention ” would be an answer to a charge 
against the other, if he were to sicken of the disease ? 
As to his being an accomplice, it isdifBcuItto understand 
in w'hat sense the word is used, or how the circumstance 
could be relevant. Upon the statement of the case, he 
certainly was not an accomplice in an offence under s. 
269, as he did not believe the woman was committing 
such an offence. He was an accomplice in the commis- 
sion of an immoral act. But even an accomplice in an 
illegal act, such as a burglary, would be entitled to 
■complain if his associate tried to kill him during the 
commission of the crime. 

A similar question arose, under a different branch of 
the law, in the case of R. v. Clarence, 22 Q, B. D. 23. 
There a husband was indicted under 24 & 25 Viet., 
c. 100, s ’ I- ' • • bodily harm, 

■and for . harm, upon 

his wife . “course with 

her while suffering from venereal disease of which she 
was not aware. If she had been aware she would not 
have consented. It was necessary, under the statute, 
to make out an assault, which could not be where the 
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nuisance. He pointed out that prima facie it was an 
indictable offence to take an infected person into any 
place where he would come into contact with other per- 
sons, but that it would be a defence to an indictment if 
it could be shown that there was a sufficient reason to 
excuse what is prima facie wrong. As, for instance, 
where those who have charge of a person suffering from 
an infectious disorder have not the means of isolating 
him from otheis , or where they can in no other way 
discharge their legal obligation of doing their best to 
procure advice and assistance for him; or where some 
overwhelming necessity, such as a fire in the house, 
compels them to carry the patient through a crowd. A 
peison who keeps a member of the family who is attacked 
with small-pox in the house, and refuses to allow his 
removal to a hospital, does not commit an offence under 
s *.^60, I P. C. 24 C. 494. A similar question arose in 
Bombay, where an action was brought against a steamship 
company for breach of cootiact in not shipping five hun- 
dred pilgrims from Bombay to Jeddah. The plea was that 
the pilgiiius had at rived at Bombay from Singapore in 
a ship in which small-pox had broken out on the voyage, 
and that on the day on which they should have been 
shipped, flesh cases were occarrini? — not among the five 
hundred tendered for shipment, but amongst the others, 
— and that the shipment of the five hundred would have 
been an act punishable under s. 2G9. This plea was 
held to be insufficient, apparently on the ground that 
the company might, by taking sufficient precautions, 
have shipped the five Imodred so as not to endanger 
anyone else, and that their contract bound them to do 
so, if it was in any way possible, 14 B. 147. 

Except for the contrary opinion of so eminent an 
authority as Sir Raymond West, one should have 
thought it absolutely certain that this section would 
upply to the case of any person who, knowing that ho or 
she was suffering from syphilis, solicited or consented to 
connection with another. It is, and must be known to 
be, a necessary result that the disease will be communi- 
cated, and its dangerous consequences are equally known. 

Where, however, a prostitute had been convicted under 



1 131.] COMMUXrC.iTlh'Q VENEREAL DISEASE. 441 

this section for communicating syphilis to tho prosecutor, 
whom she had assured that she was healthy, the convic- 
tion was set aside by the Iligh Court of Bombay. 
West, , said " Assuming that there was dangerous 
disease, and culpable negligence, still accused’s act of 
sexual intercourse would not spread infection without 
the intervention of the complaining party, himself a 
responsible person and himself generally an accom- 
plice.” 11 B. 59. 

It may, however, be suggested with all respect for the 
learned judge, that neither reason is satisfactory. The 
intervention of the prosecutor merely amounted to this : 
that in doing an act which was iminoial but lawful, he 
e.xposed himself to a risk which he did not intend to 
incur, and which, on the assurance of the defendant, he 
did not believe he was incurring. Suppose a man enters 
a gambling saloon, which is kept by a person who is in 
the infectious stage of small-pox, could it be contended 
that Ills ” intervention " would be an answer to a charge 
against the other, if he were to sicken of the disease ? 
As to his being an accomplice, it is difficult to understand 
in what sense the word is used, or how the circumstance 
could be relevant. Upon the statement of the case, he 
certainly was not an accomplice in an offence under s. 
2G9, as he did not believe the woman was committing 
such an offence. He was an accomplice in the commis- 
sion of an immoral act. Bat even an accomplice in an 
illegal act. such as a burglary, would be entitled to 
•complain if his associate tried to kill him during the 
commission of the crime. 

A similar question arose, under a different branch of 
the law, in the case of li. v. Clatence, 22 Q. B. D. 23. 
There a husband was indicted under 24 & 25 Vict., 
■c. 100, S3. 20 and 47, for inflicting grievous bodily harm, 
-and for an assault occasioning actual bodily harm, upon 
his wife. The facts were that he had intercourse with 
her while suffering from venereal disease of which she 
was not aware. If she had been aware she would not 
have consented. It was necessary, under the statute, 
to make out an assault, which could not bonfhere the 
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act Tvas consented to. The conviction had to rest upon- 
the principle that a consent obtained by fraud under a 
mistake of fact, is not a consent. Acting upon this 
principle, Willes, J., had, in two cases, convicted of 
assault, where the prisoner had communicated disease 
to girls, who consented to the intercourse in ignorance 
of the disease. R. v. Bennett, A F. & F., 1105; i?. 
V. Sinclair, 13 Cox, 28; doubted in Ireland ; HegarUj v^ 
Shine, 13 Cox, 124. Hawkins and Field, JJ., thought, 
the conviction was right. The rest of the Court reversed 
it. It IS submitted that this decision has no bearing 
upon the present question, which is simply, whether a 
particular act conies within the letter and spirit of a 
particular section. If it does, the fact that incalculable 
benefit may be effected by enforcing it, can be noreason- 
for allowing it to Ue idle. 

II CRIMINAL NEGLIGENCE. 

132. Negligence in Law involves more than mere- 
carelessness. — Sections 279 — 289 contain a series of 
provisions by which mei’e negligence is made punishable^ 
apart from any injury actually done. It is plain that 
the essence of the offence consists in the possibility- 
of injury, and not m its actual occurrence, as all 
the clauses contain the w'ords “ likely to cause hurt 
or injury,” or words of a similar nature, 1882 P, 
R. No. 16; 1912 P. W, R, (Cr.) 2. The occurrence 
of actual injury meets with punishment under ss. SST" 
and 338 ; 28 A. 464 though, strangely enough, the 
actual inflicting of hurt is liable to less punishment 
under s. 337 than the coininission of the same act would' 
be if no hurt resulted. Nor is it necessary that there 
should be any intention to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact 
caused by the defendant’s negligence. Smith v. London 
<C South-Western liy. Co., L. R. 6 C. P. 14, or acting 
without due regard to his civic duty of circumspection, 

4 C. 764, 7 M. H. C. R. 119. It is suflicient if the- 
carelessness is such as does cause, or is likely to cause» 
injury. 
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Legal negligence is something more than carelessness, 
It involve'! Fonie act or omission, which is a breach of 
the daty ulnch the person charged owes to somebody, 
whn suffers or mav sufler an iniurj' in consequence. 
Tliere must l>c an obligation to t.ikc care before anyone 
can be punished, either civilly or criminally, for not 
taking care Gaulrct v Egerioti. L. R., 2 C. P. 371 ; 
Cullif; V S(!do„, L. R., 3 C. P. 49S. The obligation 
may arise by contract, or by statute, or may bo implied 
by law from the relation between the parties, or from 
the nature of the act done; but it cannot ba assumed. 
“The definition of negligence is the omitting to do- 
something which a reasonable idaii would do, or the 
doing something which a reisonable man would not do.” 
Kach case must be judged m lefcrence to the precautions 
Avhich, in respect to it. the oidinary experience of men 
has found to be sufficient, though the use of special or 
extraordinary precautions might have prevented the 
particular accident which happened. Per Alderson, B,,. 
lilijth V hirvuHjham Walencorks Co., 11 Ex,, 781 
=25 L. J. Ex. 212; adopted by Brett, J. Smith v. 
London and South-Western Rt/. Co., L. R., 5 C. P.98 at 
1U2. On the other hand, it is not enough to show 
that the person accused acted honi fide, and to the bsst 
of his skill and judgment The rule requires in ail cases 
a regard to caution such as a man of ordinary prudence 
would observe. Where the act that is being done 
requires special skill, those who do it are bound to . 
conduct themselves m a skilful manner, Jones v. Bird, 
3 B. & C. 837 ; Vaughan v Menlove, 5 B. & A., 463, 
p 475, unless the necessity of the case forces an unskilled 
peison to make the attempt. 

How far a master may be liable criminally for the 
acts of his servants is a question which has already been 
discussed (ante Ch. I., § 10.) It is only necessary to 
lefer to that discussion, and to repeat generally, that, 
negligence, to be criminal, must be the personal act'of 
the person charged ; that is, he must either have ordered . 
the act to be done in an improper manner, or he must 
have omitted the precautions which he was bound 
individually to take, or he must have knowingly employed. 
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act was consented to. The conviction had to lest upon- 
the principle that a consent obtained by fraud under a 
mistake of fact, is not a consent. Acting upon this 
principle, Willes, J., had, m two cases, convicted of 
assault, wbeie the 2 )nsoner had communicated disease 
to girls, who consented to the intercourse in ignorance 
of the disease. B. v. Bennett, A F. & F., 1105; B, 
V. Sinclair, 13 Cox, 28; doubted in Ireland ; Hegarty v^ 
Shine, 13 Cox, 124. Hawkins and Field, JJ., thought, 
the conviction was right. The rest of the Court reversed 
it It is submitted that this decision has no bearing 
upon the present question, which is simply, whether a 
particular act comes within the letter and spirit of a 
particular section. If it does, the fact that incalculable 
benefit may be effected by enforcing it, can be no reason 
for allowing it to lie idle. 

II. CRIMINAL NEOLIGENCE. 

132. Negligence in Law involves more than mere 
carelessness.— Sections 279 — 289 contain a series of 
provisions by which mere negligence is made punishable^ 
apart from any injury actually done. It is plain that 
the essence of the offence consists in the possibility 
of injury, and not in its actual occurrence, as all 
the clauses contain the words ** likely to cause hurt 
or injury,” or words of a similar nature, 1882 P. 
R. No. 16; 1912 P. W, R. (Cr.) 2. The occurrence 
of actual injury meets with punishment under ss, 337 
and 338 ; 28 A. 464 though, strangely enough, the 
actual indicting of hurt is liable to less punishment 
under s. 337 than the commission of the same act would' 
be if no hurt resulted. Nor is it necessary that there 
should be any intention to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact 
caused by the defendant’s negligence. Smith v. London 
d South-Western 2iij. Co., 1« R. 6 C. P. 14, or acting 
without due regard to his civic duty of circumspection, 

4 C. 764, 7 M, H. C, R, 119. It is sufilcicnt if the- 
carelessness is such as does cause, or is likely to cause, 
injury. 
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Legal negligence is sninething more than carelessness. 
It involves some act or omission, which is a breach of 
the duty which the person charged owes to somebody, 
who suffers or may siifler an miurj* in consequence. 
There must be an obligation to t.ike care before anyone 
can bo punished, either civilly' or criminally, for not 
taking care Oo^ifrct v Egerton, L. R., 2 C. P. 371 ; 
Co//ijt \ Seldo», L. R., 3 C. P. 495. The obligation 
may arise by contract, or by statute, or may bo implied 
by law from the relation between the parties, or from 
the nature of the act done; but it cannot ba assumed. 
“The d<'finition of negligence is the omitting to do 
something which a reasonable man would do, or the 
doing something which a rcxsonabic man would not do.” 
Each case must be judged in reference to the precautions 
\s'b\cb, m respect to it, ovdwwty experience of men 
has found to be suflicient, though the use of special or 
e.rtraordinary precautions might have prevented the 
particular accident which happened. Per Alderson, B., 
Phjth V Lirviingham iVatertcorKs Co., 11 Ex., 78l 
=25 L. J. Ex. 212; adopted by Brett, J. Smith v. 
London and South-Western Rtj Co., L. R., 5 C. P, 93 at 
102. On the other hand, it is not enough to show 
that the person accused acted hon-i fide, and to the hast, 
of his skill and judgment The rule requires in all cases 
a regard to caution such as a man of ordinary prudence 
would observe. Where the act that is being done 
requires special skill, those who do it are bound to < 
conduct themselves in a skilful manner, Jones v. Bird, 
3 B. & C. 837 ; Vaughan v. Menlooe, 5 B. & A., 463, 
p. 475, unless the necessity of the case forces an unskilled 
person to make the attempt. 

How far a master may be liable criminally for the 
acts of his servants is a question which has already been 
discussed {ante Ch, I., § 10 ) It is only necessary to 
lefer to that discussion, and to repeat generally, that, 
negligence, to be criminab must be the personal act of' 
the person charged *, that »s. he must either have ordered 
the act to be done in an improper manner, or he must 
have omitted the precautions which he was bound 
individually to take, or he most have knowingly employed ‘ 
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an incompetent person See Hardalcer v. Idle Dis- 
trict [1 896] , 1 Q. B. 335 j Penny v. Wimbledon [1898] , 
2 Q. B. 212 ; Chisholm v. Doiilton, L. R. 22 Q. B. D. 
736; Allen 7 C. & P. 153; Green 7 C. & P. 156, 
otherwise in a case of improper driving the actual driver 
and not the owner would be liable, 14 W. R. (Cr.) 32. 

It is incumbent on the prosecution to prove not only 
that there was negligence on the part of the defendant, 
but that the negligence caused, or materially contributed 
>to, the injury, if any happened; or was so likely to 
•cause injury as to be punishable under some particular 
section of the Code, where none has happened. Where 
the facts are equally consistent with the guilt or inno- 
cence of the person accused, the case fails. For instance, 
where a person is run over by a carriage or train, and 
there is no evidence that the accident arose from any 
-carelessness on the part of the driver, there is nothing 
to show that the vehicle ran over the man rather than 
the man against the vehicle. Cotton v. Wood, 6 C. B. 
(N. S.) 568=29 L. J. C. P. 333; Wahelin v. Lortdon 
and South-Western Ry. Co., 12 A. C., 41 ; 6 M. Hi. C. 
R. 32 ; see, too, Hammock v. White, 11 C. B. (N. S.) 588 
=31 L. J. C. P, 129, where Willes, J., citing J 
P . < ’ *• I * e death had followed, the 
per ■ show that he took t hat 

car. ■ ^ in similar situations are 

most accustomed to do. On the other hand, “wl ere 
the thing is solely under the management of the defe nd- 
ant or his servants, and the accident is such as, in the 
ordinary course of things, does not happen to those a .'ho 
have the management of machinery and use prolp*?^ 
care, it affords reasonable evidence, in the absence 
explanation by the defendants, that the accident arote 
from want of care," Per Erie, C. J., Scott v. Londc n 
Dock Co., 3 H. & C., 596=34 L. J. Ex., 220. Accorc - 
mgly, where a man «as walking along a public highwai , 
and goods which the defendant was raising or lowering ' 
by machinery fell upon him, it was held that in th ' t 
absence of explanation from the defendant as to ho^ 
the accident occurred, negligence must be assumed 
Dl/ntne v. Doadle,2ll. & C, 722 =33 L. J. Ex., 13 
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Keamey v. London, Brighton, and South Coa^i By Co., 
L. R„ 6 Q. B. 759 ; 24 C. 786. For a case where 
an accident occurred on the promises of the defendant, 
but there was nothing to connect the defendant with 
the person whese act probabi}' led to the accident, see 
Welfare v. London tl Jirighton By. Co., L. R., 4 Q. B., 
693. 


In all cases of this sort, it is most important to 
distinguish between the weight of evidence to prove negli- 
gence, and the existence of any evidence from which it 
can he inferred. In Cotton v. n'oed, refeircd to above, 
Wlhains, J , said : " I wish to add that there is another 
rule as to leaving evidence to a jury, uhich is of the 
greatest importance, and tliatis, that where theevidence 
is equally consistent with either negligence or no negli- 
gence, it is not competent for the judge to leave it to the 
jury to find either alternative, but it must be taken as 
amounting to no proof at all.” The same rule was laid 
down by Lord Cairns, C., in a case which is now the 
governing decision upon this point. He said : The 
judge has a certain duty to discharge, and the jurors have 
another and a different duty The judge has to say 
whether any facts have been established by evidence fiom 
which negligence may be reasonably inferred , the jurors 
have to say whether, from those facts, when submitted 
to them, negligence ought to be inferred It is, in my 
opinion, of the greatest importance in the administration 
of justice that these separate functions should be main- 
tained and should be maintained distinct. It would be a 
serious inroad on the province of the jury if, m a case 


where there are facts from which negligence may be 
reasonably inferred, the judge were to withdraw the 
case from the jury upon the ground that, m his opinion 
negligence ought not to be inferred; and it would, on 
the other hand, place in the hands of the jurors a power 
which might be exercised in the most arbitrary manner 
if they were at liberty to hold that negligence mi^ht be 
inferred from any stateof facts whatever.” Metropolitan 
litj. Co. V. Jackson, 3 A. C. 193, at p. 197* 
Henderson [1898] A. C. at 733. So held by the Madras 
High Court in 6 M. H. C. R. Appx. 32. ^ 
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According to the rules of civil law, even although the 
defendant has been gailty of negligence, still, if that 
negligence would have been harmless only for equal or 
greater negligence on the pait of the plaintiff, the latter 
cannot recover. liadhy v. London and North-Western 
By., 1 A. C. 754. This doctrine of contributary negli- 
gence is not, however, a defence in criminal as it is 
in civil cases. 6 M. H. C. R. App. 32 ; Blenkinsop v. 
Ogden [1898] , 1 Q. B. 783 ; Kew. 12 Cox. 3S5 ; Jones. 
11 Cox, 544 ; Dart, 10 Cox. 102, The fact that the 
-accused allowed his cart to proceed along a road and 
run over a boy sleeping on the road, though not an 
offence under s. 279 was held to be an offence under 
s. 338, Ratanlal 198. The object of a suit is to 
recover damages for an injury, and it is fair that such 
damages should not be recovered, if the plaintiff has 
brought the harm upon himself. The object of an indict- 
ment 18 to protect the public, and ii will be sustainable 
if the defendant has been in fault, even though someone 
else may have been equally in fault. The question will 
still be : Did he rashly or negligently do an act which 
was likely to endanger the public? If he did, the fact, 
that the actual injury to a member of the public was 
brought about by the carelessness of the latter, will 
• be no defence. 

The word " injury ”, in ss. 279, 283, 285, 28(3, and 
287, has been held by the Bombay High Court, in a 
case arising under s. 285, to include injury to the 
.property of anyone as well as iiis life. 5 B. H. C. R. (Cr . 
Ca.) 67. Driving a cart the bullocks of which have no 
nose string is not necessarily an offence under s. 279, 
Ratanlal 19. 


In cases under s. 279 the defence will generally he 
that the act complained of was merely an accident ; as, 
for instance, that ahorsegot out of control ; Hamniack'V. 
White, 11 C.B. (N. S.) 588=31 L, J. C. P. 129 ; Maneoni 
rv. Douglas, 6 Q. B. D. 145 ; that the signals on a railway 
\couId not be seen at all, -or in sufficient time, or the like. 
See Accident, ante. Chapter III, § 57, atp. 15G. Where 
the defendant was convicted under s. 279 of rash riding 
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•on a pnblic road, it was held unnecessary to show that 
uny person was on the road at the tune. The probability 
•of danger to the public by the act was in itself sufficient. 
19 B. 715; 1910 P. W. R. (Cr.)39, Gf. The remarks of 
Lord Esher, M. 11. in Lc Lieere v. Gould, [1893], 1 Q. 
.B.491 at 497. Sec also B, L. R. (Supp. Vol.) 443 F. B. 
A man cannot set up as a defence that he was only driv- 
ing or riding at his usual pace, but an accident occurred 
-onnng to the streets being unusually crowded, e.g., a 
procession; one who rides or drives has to remember 
that pedestrians and processionists have as much right 
to be on the public road and they are making perhaps 
a more natural user of the road than he. If the streets 
are abnormally crowded, he is bound* to take greater 
xaukion. See Idurray, S Cox. SC9. (Ir.) So long as the 
pedestrian acts in a reasonable way the responsibility for 
any injurj’ resulting from rash or negligent riding or 
driving would be upon the person who rides or drives, 

1 C. Kl. R. 112, But negligence cannot be inferred 
'from the mere fact of a person having been run over, 
'Weir 1. 232, Again the offence under s. 270 is restrict* 
ed to a public way as to which see Canipie/f v. Lang, 
'1 Macq. 451. There must be adednite enduring track* 
way, merely temporary and transitory tracks not passable 
in all seasons cannot be regarded as public ways, 
■5c7jtri«yc V. Dorcri/, 2 F. & F. 845 ; Chapman v. Cripps, 

2 F. & F. 864. Similar considerations will arise under 
•s. 280 which is confined to navigation in inland waters, 
navigation on the high eeas being regulated by several 
special acts, e.g., VII of 1880 (Merchant Shipping), X of 
1887 (Native Passenger’s ships), XIV of 1895 (Pilgrims’ 
ships). Mere upsetting of a ferry-boat for want of ballast 
would not make the contractor liable under this section, 
•unless he intentionally omitted to provide the boat with 
what he knew to be necessary, Ralanlal 35, 1911 M. W. 
N. 170=12 Cr.L. J.495 =12 Ind.Ca.215. Similarly, 
•the. mete fact a ahig ran into a boat wheceby a man was 

i. — -udictment for 
'.'C.&P. 156. 

I. P.4Ad. &Ec, 

198. The Otler ibid. 203. To make one liable under this 
.section the rashness or negligence of the navigator must 
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According to the rules of civil law, even although the 
defendant has been guilty of negligence, still, if that 
negligence would have been harmless only for equal or 
greater negligence on the part of the plaintiff, the latter 
cannot recover. Badley v. London and North-Western 
By , 1 A. C. 754. This doctrine of contributary neglh 
gence is not, however, a defence in criminal as it is 
in civil cases. 6 M. H. C. R. App. 32 ; Blenkinsop v. 
Ogden [1898] , 1 Q. B. 783 ; Kew, 12 Cox. 355 ; Jones, 
11 Cox. 544 ; Darf, 10 Cox. 102. The fact that the 
accused allowed his cait to proceed along a road and 
run over a boy sleeping on the load, though not an 
offence under s. 279 was held to be on offence under 
s. Ratanlal 198. The object of a suit is to 

recover damages for an injury, and it is fair that such 
damages should not be recovered, if the plaintiff has 
brought the harm upon himself. The object of an indict* 
raent is to protect the public, and it will be sustainable 
if the defendant has been in fault, even though someone 
else may have been equally in fault. The question will 
still be : Did he rashly or negligently do an act which 
was likely to endangei the public ? If ho did, the fact, 
that the actual injury to a member of tho public was 
brought about by the carelessness of the latter, will 
be no defence. 

The word “injury”, in ss. 279, 283, 285, 280, and 
287, has been held by the Bombay High Court, in a 
case arising under 8. 285, to include injury to the 
property of anyone as well as his life. S B. H. C. R. (Cr. 
Ca.) 67. Driving a cart the bullocks of which have no 
nose string is not nccessarilv an offence under s 2 <9, 
Ratanlal 19. 

In cases under b. 279 the defence will generally be 
that the act complained of w'as meiely an accident ; as, 
for instance, that a horse got out of control ; Jlatnmachy. 
While, 11 C.B. (N. S.) 588=31 L. J. C. P. 129 ; Afa«-*0H» 
y V. Douglas, 6Q.B. D, 445 ; that tho signals on a railway 
\could not be seen at all, ‘or in suAicient time, or the like. 
See Accident, ante, Chapter III, § 57, atp. I5G. Where 
tlic defendant was convicted under s. 279 of rash riding 



5§ ] ^CT ORIECTKD TO MUST CVUSB INJUliV. 41i< 


show that the act complained of is a public nuisaoct It 
is suflicient that it causes danger, obstruction, oi injury, 
to an> person m anj public way or public line of naviga- 
tion Of couise. an act wJiicli causes an injury, etc , 
to everji-nc, must necessarily be an injury done to 
anjoiie, but not t lie tersu The liability results fiom 
the cun':, cjuences to the individual harmed, not fiom any 
impropriety in the act itself. If there is a legal light to do 
the act, of course it is not punishable, unless improperly 
performed and even where theie is no legal right, eg., 
when a mSn repairs a public roadw’ithont permission, it 
IS no offence unless it causes danger, etc , to any person, 
7 W, H. (Cr.) 31. Where a sewei had been made in a 
highway, or a fireplug had been fixed m it, under statu- 
tory authoiity, the defendant was not liable because the 
natural subsidence of the materials with which the 
trench had been properly filled left a hole in the high- 
way. or because the wearing away of the load left the 
fireplug standing up, so that, in each case, a passer-by 
was injuied. Hyatns v. JVebsUr, L. R., 4 Q. fi. 138; 
Afoore v. Lambeth Waterworks, 17 Q, B. D, 462. It 
would, of course, be otherwise, if the statutory authority 
was negligently or impropeily carried out A railway 
company which is authorized to carry its line across a 
public highway, with the obligation to provide gates and 
fences at the spot, is liable for injiuies suffered by anyone 
who gets upon the line by reason of the absence of such 
gates and fences. WilUavi’i v. Great Western Hy. Co., 
L, R., 9 Ex. 157 , (see as to injury resulting from a rotten 
fence ; Harrold v. Watney, [1898] 4 Q. B- 340.) Similar- 
ly, there aie some acts which are so necessary to the 
ordinary euj'oyraent of propeiiy, that they are lawful, 
even though they cause a tempoiaiy obstruction to the 
highway, such as the stoppage of carts to unload goods 
into a warehouse, or the erection of a hoarding to pio- 
tect the public while buildings are being repaired. 
Herring v. Metropolitan Hoard of irorA,s, 34 L. J. (M. 
C.) 224=19 C. B. (N. S.) 510. But a private person is 
not at liberty to break np the highway to lay gas or 
water-pipco for the use of his house. 11. v Longton 
(xUs Co., 29 L. J. (M. C.) 118. The occasional incon- 
venience arising from crowds of persons or carriages 
29 
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be the immediate cause of accident, and questions of 
contnbutary negligence may be taken into account not 
as a defence to the charge bat in considering the degree 
of rashness and in assessing the sentence. 15 C. W. N. 
835=14 C. L. J. 656=12 Cr. L. J. 362=11 Ind. Ca, 130. 
In 4 Bur. L. T. 140=12 Cr. L. J. 582=12 Ind. Ca. 846. 
it was laid down that it is a primary duty of steam 
vessels to keep out of the way of vessels lying at anchor, 
and the fact that a launch ran into a cargo boat at anchor, 
is in itself pnma facie evidence of negligent navigation. 

133. Provisions of the Code as to negligence in 
Certain Special Cases. — The offence dealt with by 
s. 282 is where a person conveys a passenger for hire in 
a vessel which is so unseaworthy, either from its own 
condition or from the way in which it is loaded, as to 
endanger hJS life. It is not sufficient that it was in that- 
state; it must have been known by the defendant to be 
in such a state, or he must have occupied such a position 
that bis ignorance of it amounts to negligence. The 
owner of a ship would be bound to take all proper pre. 
cautions to ascertain whether his ship was seaworthy 
or not. The manager of a booking-office, at which 
passengers are supplied witn tickets for any vessel they 
Wish to select, would be under no such obligation. It is 
also to be remembered that seaworthiness is a relative 
term, and merely means fitness to perform the service 
which the vessel is about to undertake. A ship may be- 
fit to undertake a small coasting voyage, with an 
ordinary cargo, when it would not be fit to go to China 
in the typhoon season, or to carry a load of machinery. 
Kopitojf V. iri/io;:, 1 Q. B, D., 377. Where acts, which 
would otherwise come within this section, endanger 
the life of a person who is not being carried for hire,, 
they will be punishable under s. 330. Accidents to- 
ferry boats are usually dealt with under s. 28*. The 
man who plies is liable when ho overloads his boat. 

I B. H. C. R. 137 ; 1911 M. W. N. 170=12 Cr. L. J. 

495=12 Ind. Ca. 215; or when the boat is not watertight. 

II W. R. (Cr.)3. 

The offence constituted by s. 283 differs from that 
defined by s. 208 in this — that it is not necessary to- 
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defendant, being possessed of land abutting on a public 
foot-way, excavated an area in the course of building a 
bouse immcdiatelv adjoining the foot-way, and left it 
unprotected, and a person walking in tiie nigiit fell in, 
the defendant was held to be liable , though, in point of 
bw, the part\ who fell in was off the load, and was in 
law a trespas'ier Jiarnes v. Ward, 9 C. B. 392; Hadley 
V. Taylui, L. R.. 1 C. P. 53; see Biown v. Eastern 
and Hidland liy. Co , 22 Q. B. D. 391. But the con- 
trary ^^as held whete a man made a well m the middle 
of his field, thiough which theie was a nght-of-way, 
and a poison, stianng off the path at night, fell into it. 
Sfartin. B , aftei citing tJie last case with approval, said i 
'* Bnt when the excavation is made at some distance 
from the way, and the person falling into it would be a 
trespasser upon the defendant’s land before he reached 
It, the case seems to bedifferent. Wo do not see where 
the liability is to stop. A man going off a road in a 
dark night, and losing his way. may wander to any 
extent. NVe think the proper and true test of legal liabil- 
ity IS, whethei the excavation be substantially adjoining 
the way " Hardcastlex. South YorKsJtue Jti/. Co , 28 L. 
J, (Ex.) 139=4 H. & N. 67; Ilounsell v. Smith. 29 L. 
J.(C.P.) 203=7 C.B.(N.S.) 731; EinUx. South York- 
■ ihire liy Co., 32 L, J. (Q. B.) 26=3 B. & S. 244; see 
6 M. 280. Wheie a shopkeeper e.xhibited certain clock- 
work toys during Deepavali festival with the result laige 
crowds collected in fiont of his shop and Roveral people 
weie knocked doun and people using the road obstructed, 
it was held foUo\smg ylfft/.-Gfu. v. Urighton it Sove 
Co-upeiatiir A’l^ociation [lOOD^i 1 Ch. 276, that the 
shopkeeper was liable iiiider s. 28-1 though ordinaiily 
every shopkeeper has a right to exhibit his waies m his 
.shop in finv way he likes 13 Eom. L. R. 209=12 Cr. 
L. J. 258=W Ind. Ca. 804. 

134. Whether Liability is on Owner or Occupier. — 
Under s. the peison liable is the person who 

is in possession or charge of the pioperty. Ptima facie 
this peiKon is the actual occupant, whether he is the 
owner or tenant, and it makes no diffeience in the latter 
case that, as between himself and his landlord, the latt 
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blocking ux^ the load when a private entertainment is 
being given is not punishable, if reasonable precautions 
are taken to mitigate the evil ; but it is a nuisance that 
the streets should be blocked up night after niglit by 
crowds waiting to enter a theatre, and it would be 
punishable, even though only a single person complain- 
ed that access to his house was obstiucted. Barber 
Penley, [1893] 2 Ch. 447, where the whole law as to 
nuisance to highwa 3 ’s is discussed. 

It would seem that, under this section, danger, oos- 
truction or injury' to some person must be found either 
expressly, or, at all events, as a matter of necessary 
infeience When a policeman deposed that he “saw a 
bad-sraelling net dried on the road by the side of the 
defendant’s house, so as to cause obstruction to persons 
passing by," the Court held that this did not make it 
sufficiently “ appear that obstruction was caused to any 
particular individual or individuals." 4 M. 235: 20 M. 
433 ; 20 C, 66S ; 11 C. L, R, 462 j 25 C. 275 : 7 Bur. L. 
R. 125. But if the net bad been hung so as to stop Dp 
the way, it would not have been necessary to prove that 
any particular person had in fact been obstiucted. In 
a Bengal case it appeared that the defendants had set 
up a bamboo dam for the purpose of catching fish across 
the bed of a navigable river. It contained a movable 
poition, through which boats could pass, and it was 
guarded and lighted so as to prevent accidents happen- 
ing On tlicsc facts ibe High Court, without deciding 
whether there was any such injury to any particular 
person as was necessary to constitute an ofienco under 
s. 28:], felt no doubt th.at the obstruction constituted a 
nuis.ince under s 2iiH, and w.as therefmc jmnishalile 
under the general cl-ause, s. 290. 14 C. 656. This 

ruling was followed by .the Rladras High Court in Weir 
1.232. riacing Taints on the load so ns to obstruct 
Mill! Tonga was lield to be an offence under s. 283 in 
12 M. C. C. 68=9 Cr-L. J.321. 

Under this section also, as in all the similar cases, the 
danger or injury must be such as would naturally follow 
from the act. Therefore, where the facts were that the 
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defendant, being possessed of land abutting on a public 
foot-way. excavated an area in the course of building a 
house immediately adjoining the foot-way, and left it 
unpiotoctod, and a person walking in the night fell in, 
the defendant was held to be liable . though, in point of 
law. the party uho fell m was off the load, and was in 
law a trespasser Jiarnes v. Ward, 9 C. B. 392 ; Jladleij 
V. Taylur, L. R., 1 C. P. 53; see Btoicn v Eastern 
and MiiUaml i?y (7o . 22 Q. B. D. 391. But the con- 
trary \\as held wheie a man made a well in the luiddle 
of his held, thiough which there was a iight-of-way, 
and a person, stiaving off the path at night, fell into it. 
Slartin, B , after citing the Iasi case with approval, said : 
“ But when the tsKcavation is made at some distance 
from the uay, and the person falling into it would be a 
trespassei upon the defendant's land before lie leacbed 
it, the case seems to be different \Vc do not see where 
the liability is to stop. A man going off a road in a 
dark night, and losing his way. may wander to any 
extent We think the proper and true test of legal liabil- 
ity 18 , w’hether the excavation be substautially adjoining 
the uay ” Bardcastle x Soidh Yorlshtic liij. Co , 28 L. 
J. (Ex.) 139=4 H.&N. 67; //omwr/fv Smith, 29 L. 
J.{C.P.) 203=7C.B,(N.S.)731; Emksx SonthYork- 
• shire lly Co.. 32 L, J. (Q, B.) 26=3 B. & S. 244; see 
6 M. 280. Where a shopkeeper exhibited eertam clock- 
work toys during Deepavali festival with the lesult laige 
crowds collected in fiontof his shop and seveial people 
ueie knocked doun and people using the toad obstructed, 
it was held following Atly.-Oen v. Jhighton d Bove 
Co-operatuf Aisociation [1900}, 1 Ch. 276, that the 
shopkeeper was Ii.ablc ondei s 28*1 though ordinarily 
every shopkeepei has a light to exhibit bis wares in his 
shop m anv way he likes 13 Eom. L. R. 209=12 Cr. 
L. J. 258 = 10 Ind. Ca. 804. 

134. Whether Liability is on Owner or Occupier. — 
Under s 283, the person liable is the person who 
is in possession or ebatge of the piopetty. Prbna facie 
this person is the actual occupant, whether he is the 
owner or tenant, and it makes no difference in the latter 
case that, as between himself and his landlord, the latter 
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is liable to make repairs. In an old case, the defend- 
ant was indicted for not repairing a house standing 
ruinous upon the highway, and likely to fall : just such 
a case as is pointed to by s. 283. The indictment 
alleged that he was bound to repair hj reason of the nature 
of his holding, and the verdict found that he was a 
tenant-at-will, who certainly is not bound to repair as 
regards himself and his lessor. Bnt the Court held that 
the statement that he was bound to repair by reason of 
his holding was "only an idle allegation ; for it is not onl}' 
chaiged, but found, that the defendant was occupier, 
and in that lespect he is answerable to the public ; for 
the house was a nuisance as it stood, and the continu- 
ing the house in that condition is continuing the 
nuisance And as the danger is the matter that con- 
cerns the public, the public arc to Jock to the occupier 
and not to the estate, which is not material in such case 
to the public ” E. v. IFaf/s, 1 Salk, 357 ; per Little- 
dale, J., 5 B. & C. p. 560. Similarly where the owner 
and occupier of a vacant piece of land had it surrounded 
by a hoaiding but people threw filth and lefuse ovci and 
broke up the hoarding and the condition of the land 
became a public nuisance, it was held theie was a common 
law liability upon the owner to take such order with his 
land as to prevent its being a public nuisance. Atlg.^-Gen. 

Heathy [1897], 1 Ch. 560. But the property must 
bo in the possession of the accused for lum to take such 
order so as not to endanger public safety. Wlicn* a 
Hindoo according to the religious practice set loose a bull 
which was quite haiinlcss but the animal in course of 
tune became a danger to the public; it was held following 
8 A. 51 that it ceases to be in Ins pos'session and no 
coni'iction of the original owner could be sustained under 
s. 2 Mfl 1904 P. R. (Cr.) 5=1904 P. L. R. 308=1 Cr. L. 

J. 501. 

.According to ci\il law, and « fortiori according to 
cnimnal law, a landlord is not liable merely because 
premises in the occupation of a tenant aie in such a 
state as to amount to a niii‘>ancu. Jius^cll v. Shenlon, 

3 Q. B, 449 , Xclson v. Liverpool Breicerg Co., 2 C. P» 
D. 311. Noi does he become liable for a nuisance 
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created by a tenant merely because, when the tenancy 
came to an end, he renewed it, the property with the 
nuisance on it never having got back again into his 
hands licicen v. Anderson, [1894] 1 Q. B. 164. If, 
how<'^er. he has himself created the nuisance, he is of 
course the person liable. Draper v. Sherring, 30 L. J. 
(M. C.) 225. and if the nuisance is one of a continuing 
character, he does not free himself from liability by 
letting the premises to a tenant. Ji. v. Pedhj, 1 A. & 
£.822; Thom^oit v (iibKou, 7 M. & W, 456 ; Todd v. 
Flight, 9 C. B. (N. S.) 377=30 L. J. (C. P.) 21. The 
occupation of servants or agents will be the occupation of 
then cmployei, though of course they would be per- 
Eonailv liable toi any nuisance created by themselves. 
liich V. liaslerfield. 4 C. B. 783=16 L. J. (C. P.) 273 ; S 
B. & C. p 560. When a man constructed a hut so as to 
cause obstruction to a public way and leased it to a shop- 
keeper. It was held in 8 C. W. N. 369=1 Cr. L. J. 244 
the latter is not liable under s 283 as no obstruction is 
caused by his exposing the goods foi sale in the hut. 

A liability founded upon the fact that property is in 
the possession or under the charge of anyone cannot 
last after his possession or charge has been brought to 
’ an end 

Accordingly, wheie the defendants’ vessel, owing to 
the negligence of their servants, struck on a sand-bank, 
and becoming from that cause unmanageable was driven 
by the nind and tide upon a sea-wall of the plaintiffs’ 
which it damaged, it wab held that the defendants were 
liable for the damage so caused. Tlie vessel then 
became a wreck, and could only be removed by being 
broken up She had valuable propeily on board, and 
was broken up, not as fast as she might have been, but 
as fast as was consistent with the lemoval cf the pro- 
perty. During the interval that elapsed between her 
becoming a wreck and the final breaking up she did 
further injury. It was held that for this the defendants 
were not responsible, as they were entitled to remove 
the property before breaking her up. Bailiffs of jRomneij 
Marsh v. Trinity House, L. R. 5 Ex. 204, affd. L. R., 7 
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Ex. 217. And if the defendants had chosen to abandon 
the wreck at once, they might have done so without 
bieakmg her up. Brown v. Mallett, 5 C. B. 599 ; The 

Douglas, L. R., 7 P. D. 151. 

135. Injury resulting from the negligent control 
of one’s animals. — Section 289 deals with the improper 
or careless management of animals. The gist of the 
offence is a knowing or negligent omission, 5 W. R. 
(Cr. L.) 8. The principal point to be consideied under 
this section will be the knowledge that the defendant had 
of the dangeious propensities of the animal. Where 
the very nature of the animal gives him warning, his 
knowledge will be assumed , as, for instance, if a person 
weie to make a pet of a tiger, or a bear. Otherwise, ex- 
press knowledge will have to be shown, in order to involve 
the necessity of unusual caution Where injuryis don© 
by an ape, 1 A, L. J. 605=1 Cr. L. J. 1059, a horeo, 
a pony, 19 W. R. (Cr.) 1, a bull, Ratanlal 606, or a dog, 
and it is not sliown that the animal was peculiarly vici- 
ous, or tliaC Jns vice was known to his master, no indict- 
ment could be mamtained, unless he had neglected tho 
ordinaiy precautions employed by evciyone who uses 
.such animals Hammack v. ]VJiilc, 31 L. J. (C. P.) 129s 
11 C. B. (N. S.) 588; Cox v. Bnrhklgc, 13 C. B. (N. S.)‘ 
430=32 L. J. (C. P.)89 ; 3 M. H. C. R. Appx. xxxiii ; 2 
W. R. (Cr.) 51 ; 9 B. L. R. Appx. 36. The mere fact that 
a rope tied to a bullock when violently strained broke and 
tho bullock escaped is no proof of nogligenco and even 
if there was negligence its probable consequence could 
not bo said to be to endanger human life or to cause the 
danger of grievous hurl, Weir 1. 237. Where the 

animal is a domesticated one usually allowed to go at 

large without special precautions, no conviction can be 
had unless it be established that the paiticular aniiual 
had an abnormally vicious disposition, Haler v. ouell, 
[1905] 2 K. B. 825 ; Loirenj v, IValUr, \ 1910] T. L. R. 
83 ; 1885 S. J. L. B. 353 ; R.liinlal 197. In tlie case of 
domcticatod annuals the onus of proving ncKliffence is 
on tJio prosecution; but os regnrds wild annuals the onus 
even if primaiily on tho prosecution will be easily 
shifted to the accused, 2 W. R, (Cr.) 51. Weir I. 238. 
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In another case on the same page in Weir it was ruled 
that the presence of stray cattle on a road at night 
cannot he said to involve probable danger of human life 
or of giiexous hurt so as to make the owner liable under 
6 But whole a person ivas injuied by a buffalo 

known to be a dangeions animal both the owner as well 
as the heid&man were held liable under s 289. 3 N. L. R. 
90=6 Cr. L. J. 100. The heidsinan will not be heard 
to say the animal was in the possession of the owner 
wjih a view to exculpate himself For purposes of this 
section a horse-keeper has possession though foi some 
pmpQses law implies the constructive possession of the 
ownei, Ratanlal 163. But a hull that has been dedicat- 
ed to a temple cannot be said to be in the possession of 
Its former ownei, 1889 P. R. No- 32; 1904 P. R, (Ci.) 5 
1=19(74 P. L. R. 38—1 Cr. L. J. SOI. But if an antmai 
lud shown a savage disposition to the knowledge of the 
owner, it would not be necessary to show that he had 
actuallv iniiircd anyone Worth v. GiUiny, L. R. 2 C. 
P. 1. In consideiing the knowledge of the master, it 
*s material toioquiiewhat knowledge as to the dangerous 
piopensities of the animal was possessed by liis servants. 
Then knowledge will not necessarily be imputed to him, 
but It will be a question foi the jury whether the peisons 
who K’coived actual notice of such facts stood in such 
a relation to the defendant that it was thoir duty to com* 
municate the notice to him, and whether in fact they 
did communicate it Duldtcin v. Ca'icUa, L. R., 7 Ex. 325 ; 
A2>plelee\ Percy, L. R., 9 C. P. 647, at 658. 

Wheic the animal is known to be mischievous, or is of 
the class of undomesticated animals, which from their 
natuie aie dangerous, though capable of being biought 
undei a ceitain degiee of subj'ection, the rule of civil 
law seems to be to infer negligence absolutely, fiom the 
mere fact that an injury has followed. Where the 
injury aiose from a savage monkey, Dord Denman laid 
down the law as follows : “The conclusion to be diawn 
from an examination of all the authorities appeals to be 
this, that a person keeping a mischievous antmai, with 
knowledge of its propensities, is bound to keep it secure 
at hU peril ; and that if it^ does mischief, negligence is 
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presumed, without express averment. The negligence 
IS in keeping such an animat after notice, May v. Burdette 
9 Q. B. 112 ; see Ftetcherx. Rylands, L. R. 1 Ex. 265 at 
281. This case was followed, and the general principle 
approved, where the injury was caused by an elephant 
which was being exhibited by the defendants. Filhurn 
V PcopU'a Palace (7o., 25 Q. fi. D. 258. 

It IS probable, however, that the interpretation of this 
section would be stricter, as is always the case where 
the doctrine of constructive negligence is applied to 
criminal law : and that if every proper and reasonable 
precaution had been taken, no criminal indictment 
W’ould he. even though the animal finally escaped and did 
damage A good deal would also turn upon the lawful' 
ness of the object for which the creature was kept. Even 
if it were legal negligence in a private person to keep a 
tiger for his own amusement or profit, the same doctrine 
would not bo applied to a keeper of a Government 
menagerie. If it were.-such an institution would become 
impossible Again, it would be a diffeicnt thing if it 
could be shown that the animal was justifiably kept for 
piuposes of self-defence. Accordingly where a man got 
into the garden ot another by night and was there 
injured by a dog, and it appealed that the dog was kept 
for the protection of the garden, and was tied up all day, 

but was let loose at night- Lord Kenyon said That 
evorv injn had a right to keep a dog for the protection 
of his g.-iulen or house : that the injuri’ which this action 
was calculated to redress wus, where an animal known to 
be iniscliievoiis w-fts siifTeicd to go at large, and the 
injury theiefore arose fiom the fault of the owner in not 
securing such animal, so as not to eiidaiigor or injure 
the public that here the animal had been properly let 
jjSe, and the injury had arisen from the piaintitT’s own 
hart’f' going into the defend.ant’s garden 
[1905] ^ *becn shut up." Brock v. Copeland, 1 Esp. 
83 ; 1885 S 

lit .domesticate . , , . 

er ibn the prose.'* **'*°“’ wliere o commoner turned out on 
1. Wti if nruP’’^ which there were public footpaths, a 
\fted to the ^tnew to be vicious and dangerous, and 
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it kicked and killed a child, it was held that he was 
crnninally liable, thoii'fh the child had strayed on to the 
common a little uav off the path. And the raajonty of 
the judges seemed to be of opinion that the result would 
have been the <5amp though the child had strayed a 
considerable distance fioin the path U, v. Dant, 34 
L. J. (M. C.) 119=L. &C. 567. Under s 289 the ques- 
tion would he merely one of fact : was the danger which 
followed one which x\as rendeicd probable by letting 
loose such an animal in such a place'? 

The defendant is onlv bound to guard against probable 
dangei that is, such dangei as may be calculated to 
anse from the nature of the beast itself. But that 
no indictment would lie if un mjiuvaiese to anyone from 
Ins own obstinate and foolbaidy conduct mventuung too 
near it, with full knowledge of its qualities. And even in 
civil cases, Lord Denman said, that if the injury was 
Bolel*’ occasioned by the uilfuloess of the plaintiff after 
warning, that might be a gtonod of defence, il/ay v. 
Burdelt, 9 Q, B. 113. In Weir I. 238, it was held the 
pipsence of stiay cattle in a toad at night though it 
would constitute an olfence under s 290, is not an 
offence under s. 289 as tlicir presence cannot be said to 
in\olve probable danger to human life or of grievous 
hurt. 

Under all these sections, and ospeclallv under ss 284 
— 289, it will piobably be held, iit conformity with the 
principles of civil law, that much gieatur caution will 
be required in regard to the genoril public than will be 
called fot in regard to a man’s own servants, who are 
employed in any occupation of danger. Their employ- 
ment is voluntary, and from its very nature gives them 
full notice of all the perils to which they are exposed, and 
of tUo precautions by which, those perils may he avoided. 
In England nearly every occupation is fenced round 
with a network of duties, which are imposed upon the 
employer for the protection of those in his service. 
Every such statute fixes an obligation upon the employer, 
the neglect of which does render him civilly liable, 
Baddehij v. Earl Granville, 19 Q. E. D. 423, and may 
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render him criminally liable according to the circum- 
stances In the absence of such statutory duty, it will 
be a question of fact. "What are the dangers necessarily 
incidental to the duty undertaken, and what are the 
precautions which it is reasonable and proper to take, 
so as to diminish those dangers to a vitnimnm '? The 
owner of a passenger vessel is bound properly to fence 
in those parts of the ship to which the passengers resort, 
so that they may not fall oveiboard or into the 
engine-room. A much smaller amount of protection is 
possible as regards the crew thougli every reasonable 
amount of protection sbould be afforded A livery-stable 
keeper who knowingly sent a vicious untiained horse to 
a customer to ride, would be liable. He would not bo 
so if he merely put a tough-rider upon the Iioise's hack 
to break him in, though m fact the man were thrown 
and killed. But it would be his duty to give the man 
full notice of the danger he would encounter, not to 
call upon him to incur any unusual risk, and to suppb* 
him with ever) thing that was proper to diminish the 
ijek See, as to the gencial piinciple toicnti non Jit 
tnjinia .and its limitations, tJbod/c// v. Metropolitan 
District liij. Co., 2 Ex. D. 384; Thomas v. Qiiarfcrmuine, 
18 Q. E, D, 685 : Yarmouth v. France, 19 Q. E. D. 647 ; 
Tlirusscll Banihjstdr, 20 Q. B. D. 359; Memhenj v. 
Great iVestcni Uy. Co., 14 A. C. 179 ; Smith v. HaUr. 
(1891) A. C. 325. 

136. Liability arising from Non-natural Use of 
One’s Own Property. — In Fletcher \\ Itijlands, L. R.« 
3 H- L. 330, at pp. 339, 34o, a doctrine W'ls l-nil 
clo\Mi V Inch is frequently refeiivd to as c.'ctcnding the 
liability of owners of property to consequences following 
fiom acts which wen* in theiiisehcs lawful, and wlucli 
did not become unlawful by \irtue of any negligence on 
the pait of the proprietor. Thno a landlioUlcrhad con- 
btructed a rt'scr>‘oir upon Ills land, the water from which 
had c‘scape<l through some old shafts, of which no one 
aj>j)( .iis to have been utt. ire, into the plaintif/’s mini*. It 
was held that llio defendant was liable on the gr<'iind. m 
expressed by Lord Cninworlli. that '■ if a pcrso'i 
or accumiilatcij, on Ids land anytl i ' ’ * . if n 
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escape, may cause damage to his neighbour, he does so 
at his peril If it does escape and cause damage, he is 
responsilile, however caieftil he may have been, and 
wliate\ei piecautions he may have taken to prevent the 
damage.” And so Lord Canns, C., spoke of this as being 
“a non-natural use of the land, for the purpose of 
introducing into the close that which in its natural 
condit'on as not in or upon it." See Smith v. Fletcher, 
2 A. C. 781 ; Eastern and S. African Telegraph Co., 
V. Gaiietonn Tranucays [1902], A, C. 381. 

Tins doctiine. however, is subject to two limitations. 
First, that it does not apply wheie the act, from which 
the injury arises, is the natural, proper, and necessary 
T\dy ot using the pioperty, and is done for the public 
benefit, or foi tlie common benefit of the person who does 
it. and the person who complains of it .As, for instance, 
the storing of uater in tanks in India for agncultural 
purposes : L. R. I I. A. 364=14 B. L. R. 209=22 W. R. 
279} 3 C. 776, or in cisteins in houses for tho general 
use of all who occupy the house. Carstairs v. Taylor, 
L. R., 6 Ex. 217 } boss v. Fcdden, L. R., 7 Q. B. 661 ; 
Antieison v, Oppeuheiiner, 5 Q. E. D, 602 ; Blake 
V lVur>If, [1898] 2 Q. B. 426. Secondli/, that it does not 
apply wheie the dangerous element has been let loose by 
some overpow’enngand unfoiesecn cause, such as is called 
by lawyers iis major or theactof God. As, foi instance, 
wheie the embankment of a reservoir was swept away 
by a rainfall of unprecedented violence following upon a 
thunderstoiin As to ws the Com t said : “ In this 

case I undtietand the juiy to have found that all reason- 
able care had been taken by the defendant, that the banks 
were fit for all events to be anticipated, and the weirs 
bioad enough ; that the stonu was of such violence as to 
bepioperly called theactof God, or vis major. Nodoubt, 
not the act of God, or lis major, in the sense that it was 
physically impossible to resist it, but in the sense that 
It was piactically impossible to do so Had the hanks 
been twice as strong, or if that would not do, ten times, 
and ten times as high, and the weii ten times as wide, 
the mischief might not have happened. But those are 
not pi-actical conditions, they are such that to enforce 
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them would prevent the leasonable use of property in 
the way most beneficial to the community.” Nichols v. 
Marsla7id, 2 Ex. D. 1 : see too, Box v. Jubb, 4 Ex. D. 76. 

Diffeient considerations from those discussed in Fletcher 
V. liylandu arise, where the dangerous matter has come 
upon a man's property without his ow’n act or consent. 
In the case of Whalhy v. Laiicnshire and Yorlshire 
Hallway, 13 Q, B. D. 131, it appeared that, in con- 
sequence of an unprecedented fall of r.ain, water had 
accumulated to such an extent against the defendants’ 
embankment that its safety was endangered. To pro- 
tect themselves the railway company cat trenches in 
their embankment, with the result that the water 
passed through and flooded the plaintiff’s land, which 
lay on a lower level. The jury found that the cutting 
of the trenches was reasonably necessary for the pro- 
tection of the defendants’ property, and that it wa« 
not done negligently. Upon tJiesc findings it was held 
that the defendants weie liable, as they had no right to 
protect their own property by transferring the mischief 
to the plaintiffs. At the same time it was admitted 
that if tlicy had foreseen the danger and taken exactly 
the same steps to pass on the water when it came, they 
would have acted within their rights. See Kiny v. 
Fnghain, 8 B. & C. 355, 

The fact that the owner has given permission to 
the public, or lo a certain class of persons, to pass over 
his property docs not make it a public way, so as to 
prevent his erecting dangerous constructions upon il, or 
even so as to cast upon him the obligation of fencing 
them lound so as to guard against inj'ury from them. 

Therefore, where the workmenm a Government dockyard 

\\ ere allowed to cross certain land within the premises in 
order to reach water-closets, and a Government contrac- 
tor u as allowed to erect machinery which crossed the 
shortest and most convenient, though not the only, way 
to these water-closets, and one of the workmen was 
injured by the machinery, it was held that no action was 
maintainable against the contractor. Botch v. Smiih, 

' L. J. (E«J MI =7 H. & N. 736; Oantret v. Bf/erlaa. 
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L. R. 2 C. P. 371. But even in gucli a case the 
owner of the land is bound not to do anything likely 
to cause injury to those who came upon the land by his 
permission witliout giving them due nonce, oi otherwise 
placing It in then powei to protect tliemselves There- 
fore, where upon a private road, along which persons 
were in tlie habit of passing with the owner’s permission, 
the dejpinlant placed building materials, and gave no 
notice, l)v signal or otherwise, it was held that he was 
liable for the injury which accrued to a passer-by. 
Willes, J , said “The defendant had no tight to set a 
trap foi the plaintiff A peison coming on lands by license 
has a light to suppose tliat the peison who gives him the 
license will not do an3’tlimg winch causes him injury” 
Corby \ ffi//, 27 L.J.(C.P.) 318=4 C.B. (N.S.) 5S6. A 
still strongci obligation lies upon the owner of piivate 
propet ty who invites the public to make use of it for 
business purposes, as a wharf or a market He is bound 
to keep It in such a safe condition that those who enter 
upon it shall not be endangered by its condition 
rinllips, IS C. B. (N.. S.) 245=33 L. J. C. 
P. 33 ; Lax v Darlington, S Ex. D. 28 , Miller v. Han- 
coclc, [1893] 2 Q. B. 177. None of these cases, however, 
would come undei s. -283. though they might be punish- 
able under s 290. 

137. Statutory liability of Corporations, etc. — 
The Municipal Acts in India, following those in 
England and the colonics, vest the highway.s in 
the statutoiy bod} created by the Act, and clothe it 
with vaiious powers and duties in regard to the 
lepair and maintenance of the tiighways The vesting of 
a street or public way vests no propeitj' in the Municipal 
authority beyond the surface of the street, and such 
poition as may be absolutely and necessarily incidental to 
the repairing and piopei management of the street, but 
it does not vest the soil or the land m them as owners 
Tunbridge Wells v. Baird, [1896] A. C. 434 ; Sydnet/ v. 
Young, [1898] A.C. 457 ; Battersea v. Electric Light Co., 
[1899] 1 Ch. 474 ;25 M. 635. In some cases the obliga- 
tion to repair is limited bj’ a provision that it shall only 
e-Kist “ so far as the funds at theii disposal will admit.” 



462 


LIABILITY OF COKPOHATIONS. 


[cH. viir, 


In Meiseij Docks v. Gibbs, L. R. 1 H. L. at p. 110, (fcUJ. 
Sanitary Gomvdssioners of Gibraltar v. Orfila, ISA. C. 
400 at p. 412). Blackburn, 7., in delivering the opinion of 
the judges, said: " In our opinion the proper rule of con- 
struction of such statutes is that, in the absence of some- 
thing to show a contrary intention, the Legislature 
intends that the body, the creatine of the statute, shall 
have the same duties, and that its funds shall be render- 
ed subject to the same liabilities, as the general law 
would impose upon a private person doing the same 
things.” Accoidingly, where a municipality had con- 
structed a barrel dram in the highway, and then allowed 
it to fall out of repair, so that it became a hole into 
which a man and horse fell. Sir Barnes Peacock said : 

“ Their Lordships are therefore of opinion that the 
applicants, by reason of the construction of the drain, and 
their neglect to repair it, whereby the dangerous hole 
was formed, which was left open and unfenced, caused/ 
nuisance on the highway, for which they were liable } 
an indictment. This being so, their Lordships are^ j 
opinion that the corporation are also liable to an actio‘ 
at the suit of any person who sustained a direct and par] 
tjcular damage fiom their breach of duty.” Borongfi 
of Bathurst v. Maepherson, 4 A. C. 256 at p 267^ 
explained m ^lunicipalUy of Pictou v. Gchlcrt, [1893], 
AX. 525, at p. 531, and Municipal Council of Sydney v. 
liourkc, [1895] A. C, 433 ; 10 C. 445. 1 

Where the charge against the municipality or other/ 

statutory body is for mere non-feasance, or negiect to j 
repair the roads in tJieir charge, moie dilHciiIt questions I 
arise. In Lngland it has been laid down generally. ^ 
“ that wlieiever a statute prohibits a matter of public ; 
grievance to the liberties oi security of a subj'ect, or 
co'uinaiuls a matter of public convenience, as the repair- 
ing of the comiiion street' of a town, an offend 
against such statute is punishable hy wa\ of indicin 
for his contempt of the statiite. miles'} such moth 
procoeding do manifestly ainwar to he excluded h. 

•J Uawk., P. C. 289. Where, however, as m the c 
municipal oi- similar authorities, the obligation r<-s 
tirely on statute, it is necessary to ascertain wheth 
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Statute which vests the roads m a particular authority, 
impo‘=es upon it an absolute obligation to keep them m 
repair, or only enipowcis and desires tlie authority, as 
part of Its function, to do so In at riving at a conclusion 
on tins point, it is material to inquire whether the clause 
which IS relied on as creating an absolute obligation, is m 
the same woids as other clauses, which are only discre- 
tional V It IS also mateiial to consider whether any indi- 
cation of an .attempt to enfotce the obligation is given by 
annexing penalties for its breach, or by providing any 
procedure in case cf defau't “ When a statute inflicts 
a penally for not doing an act, the penalty implies that 
there is a legal compulsion to do the act in question. 
ennatn, It^dpaili \ . Allen, L. R., 4 C.P. 511. Where there 
IS such a distinct duty imposed, those guilty of a breach of 
that duty are, in England, liable to an indictment for a 
misdeincanout , otherwise theyaro not. Municipal Council 
Sydneij r. Bourke, [1895] A. C. 433. Under the 
bde, however, mere breach of a statute is not sufHcient, 
^^iless It 13 attended with some of the consequences or m- 
^tions specifled m some particular section. Further, 
^hcrc the neglect results in an injury to an individual, it 
Niill be fuither necessary to show that, as regards that 
individual, the statute intended to impose a duty which 
jhe authority negligently failed to perform. If a statute 
'directs the peiformance of a duty for the purpose of 
maintaining a road, and a neglect to perfoim it causes 
,Vi]ury to private property adjoining the road, no action 
^'ould lie against the authority by the proprietor. SnnU 
ian/ CoimHis'!io)ic)s o/ Gibraltar v. Orfila, 15 A. C, 499^ 
iA.n indictment founded on the .assumption tint 
mad been any neglect of duty towaids the injuiud pf r, 
would piobably fail It must be rcmembeied tliit 
of these decisions apply where the public body j. 
contract with the individual for remuneration, /if, , ■ 
V. Kinq, [1893] A. C. 632. 
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CHAPTER IX. 

OFFENCES AFFECTING THE HUMAN BODY. 

138. Division of the Chapter. — Crimes of violence 
uffecting the pei'son rise by various stages, from a mere. 
assault up to murder. Each of these stages again 
ramifies into vaiious degrees of aggravation, according 
to the peison affected by lliem.and the mode and circum- 
stances of the offence. 

The fraineis of the Code have classified offences affect- 
ing the human body under eight heads: (1) those 
affecting life, ss 290 — 311; (2) causing of miscarriage, 
injuries to unborn children, e.xposure of infants and 
concealraontof births, ss. 312 — 318; (3) hurt, ss. 319— 
838,(4) wrongful restiaint and wrongful confinement, 
88 339— 348: (5) criminal force and assault, es. 349 — 
358 ; (0) kidnapping, abduction, slavery and forced 
labour, ss. 359 — 374 ; (7) rape, ss. 375 870; (R) un- 

natural offences, s 377. 

1 OF OFFEXCKS APFF.CTISU LlFi;. 

139. Offences affecting Life.— ^Tlio Penal Code 
classifies wilful taking away of human life under tlw t"’" 
categories of nimdcr and cnljiahle houncidc notatnoxnd- 
tng to murder Culpable homicide is tlie generic term 
and all murder thuiefore must be culpable homicide as 
defined in s. 299. Every act that falls under one or 
more of the four clauses of s. 300 (not being covered 
by one or other of the five e.xceptions thereto) is murder 
and therefore ^\ould necessarily he also covered i'J’ 
definition in s. 299. TJiose acts which .after c.ati'^fying 
one or more of tlic clauses of s. 300 are covered by one 
or more of the evceptions to that section as well as those 
acts which are accoiiijunied by the mental condition 
specified in s. 299, hut which mental condition falls short 
of the retjiiiieinenls of one or other of the clau‘-es of 
8 300 go to constiluc the species of ctilpahic homicide 
not amounting to murder. Thus the co-exisfenco of 
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one or more of the circnmstances described in the five 
exceptions to s 300 while taking the act out of the 
category of lauider will not have the effect of taking it 
out of s *299 Hence every act that falls ^uthm s. 299 
and does not fall within s 300 since it is not murder 
Is culpable homicide not amounting to murder, — per 
Sharfuddin. J 1 1 Cr. L. J. 295=6 Ind. Ca. 251 ; U. B. R. 
(1897 — 1901) I, 282. As regards killing by doinga rash 
or negligent act the offence comes altogether under a 
different category as neither criminal intention nor 
knowledge demanded by ss 299 and 300 exists in such 
cases of misadventure. This offence is dealt with in a 
sepal ate section, 301 A, the construction of which is 
comparatively free from any of those difficulties sur- 
rounding the offences of murder and culpable homicide 
not amounting to murder. 1913 P. W. R. (Cr.) 7=1913 
P. L. R, 259. 

Culpable Homicide is perhaps the one branch of 
criminal law in which an Indian student must be most 
careful in accepting the guidance of English authorities. 
Although, lu the great majority of cases, the same results 
are arrived at m England and in India, the process by 
which they are reached is completely different. In 
England the mam question to be considered ia the char- 
acter of the act In India it is the intention, express or 
implied, of the person who does it. Roughly speaking 
it may be stated, that by the law of England, wherever 
death is the direct result of an unlawful act, or of a 
lawful act done in an unlawful way, or of an illegal 
omission of a duty tending to the preservation of life, 
the offence is manslaughter, however unintentional or 
improbable the result may have been. Killing, becomes 
murder when it is done with what the lawyers called 
“ malice aforethought.” This state of mind is imputed 
in a natural sense, when the act was intended or was 
most likely to cause death ; in a non-natural sense, when 
the death occurred in the commission of a felony, or in 
unlawful resistance to an officer of Justice. 3 Steph. 
Grim. L , pp- 19—22. In India the nature of the act is 
immaterial. See_i7h (c) to s. 299. When death is caused 
by an act which is criminal, the prisoner may be liable 
30 
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under one or other of the sections 302, 304, 304A, 323, 
325 or 352 with variations on account of the weapon or 
means used, the provocation, etc., the degree of guilt 
varying with the intention or knowledge with which the 
act was done, see 1 L. B. R. 259. The only question is, 
whether the act caused death, and was done with an 
unlawful intention to cause death, or with the knowledge 
that by the act death is likely to result. In the absence 
of suchin'entiOQ or knowledge though death results from 
a criminal act, the act would not amount to culpable 
homicide Thus in Ratanlal 6, the accused, a girl of 
seventeen, had a struggle with another girl on the bank 
of a river in consequence of the former having seized by 
force a bead of gold which the other was wearing. In 
the course of the struggle the accused pushed the other 
girl into the water and death resulted. But the act was 
held not to amount to culpable homicide or murder — 
see Oh I., § 7, at p. 10 for Intention. The woid, os used 
in ss. 299 & 300, I, P. C., does not imply or assume the 
existence of some previous design or forethought. What 
is required by these sections, is not constructive, but 
actual intention to cause death, 5 W, R. (Cr.) 42, 
no more than the existing intention at the moment when 
the act IS done and is a matter for infeience from the 
act Jtcelt and the circumstances of the case Thus 
wheie a man draws a knife and strikes, the intention 
required by 8. 299 is presumed, Weir 1.300; 1894 P. 
R. No. 33. But wheie the same blow is given by a 
stick, it would depend upon other circumstances such 
as the dimensions of the stick and the aim of the 
accused whether he intended to cause death. The law 
presumes no more than that a roan intends the natural 
and inevitable consequences of his acts. The accused's 
state of mind at the time cannot be taken into consider- 
ation in detevminmg his intention, Weir I. 300. Where 
a man threw' his w’lfc from a window about G feet 
high but her fall wag broken by a weather-board, and 
resulted in the fracture of her knoo-pan and several 
small injuries, Parsons, J., said in holding him liable 
under s. 308, “when a man does voluntaril}' a highly 
dangerous act and causes hurt the intention and 
knowledge with which he must be presumed to have 
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acted IS not the intention to cause and the knowledge 
that he was likely to cause only the hurt actually caused. 
The intention or knowledge must bo presumed from the 
natme of the act itself and not from the result.” Ratan< 
lal 558. Again the fact the accused was drunk or in an 
easily excitable frame of mind would not in any way 
affect the intention or knowledge, law would impute to 
him as judged from the nature of his act. Thus when one 
of the men engaged m a drunken brawl ran to his own 
bouse and came back with a heavy pestle with which he 
struck and killed his opponent, his act was held to fall 
within els 2 & 3 of s 300, 8 W. R. (Cr.) 71; 1899 
P. J. L. B. 550 ; see 5 W. R- (Cr.) 58. But there may 
be cucumstances in which voluntaiy drunkenness may 
be an element m determining the question of intention, 
1864 W. R. (Cr.)24,or in deciding whether provocation 
offered was grave and sudden. (E-tcep. I tos 300), 2 L. B. 
R. 204=1 Cr. L. J. 473. 

Homicide is the killing of a human bemg by a human 
being The bemg killed must come within what is 
meant by a human bemg, and must have acquired that 
amount of life which enables us to assert that it has been 
killed A child m the womb does not satisfy either of 
these requisites until it has been botn alive. 1 Hah, P. 
C. 4-i3 , 1 Hawk, P. 0 04 In R. v Handley, 13 Cox, 
79, Brett, J., said ” A child is born alive when breath- 
ing and living by the ?ense of breathing, through its 
own ' ’ ■* — ' ’ ■'’, without deriving 

any y or through its 

mot ..I. ^ 17 T. L. R. 310. 

Sir James Stephen m his Digest, art. 218, and the English 
Commisbioners in s 1G6 of their draft Code of 1879, 
lav down the law as follows, m accordance with the 
authorities cited below: 

“ A child becomes a buistn beiog within the meaning of this 
Act, uhen U his completely proceeded m a living state /rom the 
bodj of its mother, (ll. v. PouUon, 5 C. 4 P. 329j whether it has 
breathed or not, {U. i, Brmn, 6 C & P. 349) and whether it has an 
independent circulation or not (This seems contrary to JJ. v. 
iJiiocA, S C 4 P. 639 ; Jl. v. II nttliU, 9 C 4 P. 751) and whether the 
navel string is severed or not ; (7?. v. Tri/foe, C. 4 Marsh, 650= 
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2 tlood, 260) And the killiag of each child is homicide, when it dies 
after birth in consequence of injuries received before, during, or 
after birth.” (B v. TWaf, 2 C. & K. 7B4). The whole subject is 
discussed in Taylor Med. Jar., 6th fldo., II, at pp. 180—290. 


What amounts to the killing of a newly-born infant 
under the Code, has to be collectedfrom two unconnect- 
ed sections, viz.. Explanation 3 of s 299, and s. 315. 
It seems that these sections weie intended to produce a 
state of law diflferent from that which prevails in 
England, m two respects: (a) That no act done before 
the birth of a child can be culpable homicide, though 
the child 18 subsequently born alive, and dies afterwards 
from the effects of the mjunea received while in the 
womb. Such an offence appears to be only punishable 
under s. 315. (6) That when any part of an existing 

child has once made its appearance m the world, it may 
be culpable homicide to do it an injury with the inten* 
tion of terminating its existence. The word “ may,” 
I suppose, was inserted to meet the case, specifically 
stated in s. 315, when it is necessary to sacrifice the child 
to save the mother The result would be, that no case 
could be culpable homicide, where the child was injured 
through its mother, or by any direct injury to itself 
before it had left the womb, wholly or in part. But that 
when it had once reached that stage, any deliberate 
injury might be culpable homicide, if it was done with 
the intention of preventing the complete birth of a 
living child, or of causing the death of such a child, if 
completely born alive. No doubt this view, if correct, 
would get rid of many of the difficulties which arise 
under English law. 


There is however no warrant for holding that the 
law views the killing of a new born babe as less grave 
than that of an adult. The Bombay High Court 
severely disapproved in Ratanlal 401 of the remarks 
of Sessions Judge who stated “Infanticide is never held 
to be a crime, to be punished so severely as the murder 
of an older human being, arrived at adult age, or even 
years of undei standing." 
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140. Causing Death by Act or Illegal Omission. — 
Any act is said to cause death, within the meaning of 
s. 299, when the death results either from the act itself, 
or from some consequences necessari!}’ or naturally 
flowing from that act, and reasonably contemplated as 
Its result. As if a man vrere to lay poison in the food 
or medicine which another was likely to take, or were 
to induce him to enter a room with a dangerous lunatic 
or a savage animal. 1 East, P. C, 22S. So where a 
woman left her infant in an orchard, covered only with 
leaves, in which condition it was killed by a kite ; or hid 
It in a hogstye, where it was devoured. 1 East, P. C. 
225 , i Batch, P. C 02. And where death resnltsfrom 
a senes of wrongful acts, constituting a systematic 
course of ill-treatment, the death is properly said to be 
caused by the ill-treatment, thongh no one of the acts, 
taken by itself, would have been fatal to life. B. v. Self, 
I East, P. C. 226 , i? v Squire, Russ. Cr. (Tth Ed.) 668. 
But ivhere this treatment has been pursued by a succes- 
sion of persons, not acting in unison with each other, 
each IS only answerable for the result of bis own misoon- 
dnet. (See s 37 and illustrations, R, v. Enggins, 2 Ld. 
Raym, 1574; ante, § 10 at p. 17.) As regards death 
from causes operating upon the mind, Loid Hale says : 

“ If a man, either by working upon the fancy of another, or 
possibly by hareh or unkind usage, puts another into each passion 
of grief or fear, that the party either dies suddenly, or contracts 
some disease ivhereof be dies, this maybe murder or manslaughter 
in the sight of God, but not xnforo huwnnn, because no external 
act of violence was ofTered, whereof the common law can take 
notice, and secret things belong to God ” i Hale, P. C. i?D, 

So far as this statement is still law, it would probably 
rest upon the ground that the result was too remote and 
unlikely to be treated as the natural effect of the cause. 
Lord Denman held that frightening a child to death 
was man'ilaughter, but said that, in the case of a grown- 
up person, murder could not be committed by usiug 
language so strong and so violent as to cause that person 
to die, li. V. Towers, 12 Cox, 530. See also B. v. Greenwood, 
7 Cox, 404. The English Draft Code, s. 167, makes it 
culpable homicide to cause death by wilfully frightening 
a child or sick person. And so Sir James S' 
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says, in the note to his Digest of Criminal Law, art. 221, 
'* Suppose a man kills a sick person intentionally, by 
making a loud noise which wakes him, when sleep gives 
him a chance of life ; or suppose, knowing that a man 
has aneurism of the heart, his heir rushes into his room, 
and roars into his ear. ‘Your wife is deadl’ intending 
to kill, and killing him, why are not these acts murder?” 
The latter case was put by the original framers 
of the Code, and unhesitatingly held to be murder, 
(Appendix, note M., p. 142; See per Wright, J.p 
Wilkinson V. Doicnton [1897] 2 Q. B. 57, p. 61) and 
their leasoning was assented to by the Indian Law 
Commissioners, in their first Report of 184(5 (s. 24G). 

S. 299 only speaks of acts done ; but by s. 82, 
words which refer to acts done are extended to illegal 
omissions, unless the contrary appears from the contest. 
The Code, as originally drawn (s. 294), included in the 
definition of culpable homicide the case of a person who 
“ omits what he is legally bound to do.” 

As illustrations were given, the esses of tv hired guide who 
deserted & traveller in a jungle, where he dies ; of a person legAllf 
bound to supply food to the mother of a suekling child who omits 
to do so, knowing that the motbei’s death may result, and the 
mother survives, but the child dies ; and of a person wno keeps 
another in nrongful conSnetoent, And, being in consequence 
bound to supply him \vith everything necessary for hU life, omits 
to procure inedical advice for him, knoaing that hois likely to 
die for want of it. In commenting upon this section, the 
Commissioners give the following aa further instances of their 
meaning 

“ A omits to tell Z that a river Is swollen so high that Z cannot 
• • dantarily causes 

by authority to 

• . ■ It 13 murder, 

M X is a guide who bas contracted to conduct Z. It is ncpt m'lrdctv 
if A is a person on whom Z has no other claim than that of 
humanity.” 

*' A savage dog fastens on Z. A omits to call off the dog, know- 
ing that if the dog bo not called off it is likely that Z will bo killed. 

Z IS killed. This is murder in A, if the dog belonged to A, 
inasmuch as his omission to take proper order with the dog i* 
illegal (a. 289). But if A be a mere paSser-by, it is not murder. 
Report, 1837, p. 140. 



5 140.] TEST VTHETnnn omission illegal. 


471 


An illepal omission is an omission to do anything 
which a person is legally bound to do. Bat every illegal 
omission could not be charged ns nn act causing death. 
It illeiral not to pav a debt , but if a man wore to die 
of starvation because he was not paid money duo to him, 
his dt-bt'ir could not be charged with having caused his 
death The relation of cause and effect wonld be too 
remote N’or. again, is nn omission illegal, even though 
the deith of another may obviously follow, if the act 
omitted IS one which chanty or humanity wonld dictate, 
but which IS not * “ ' * * * ” ay 

be inhuman, but ;ar 

to starve, or a sic ‘ . 

“ IIeni.e. m order to ascertam whit kinds of killing by omission 
are cnminal. it is Reces8ar>, in the drat place, to nsccrtiin the 
dutii-s which tend to the prcseriAtlon of life. Thev aro ns follow : 
A dut\ in ceitaio cases to provide the necessaries of life , a duly 
to do dangerous acts m a careful manner, and to employ reason* 
able knowledge, skill, care. and caution theroiiii a duty to take 
proper precautions in dc-tling with dangerous things ; and a duty 
to do any act undertaken to be done, b> conlr.ict or otherwise, 
the omission of which would be dangerous to life." 'J Strpli. 

H. C. L 10 

Accordingly, where death is caused by neglect to 
supply tlie proper necessaries of life to prisoners, to 
clnldren or to apprentices, Jl v. MtddUsJnp, 5 Cox, 275 ; 
B V. Edicards, 8 C, & P. 611; 5 N.-W. P. H. C. 
R. 44; 1883 A. W. N. 231, the offence would be 
culpable homicide , but a parent is under no legal 
oliligation to procure the aid of a midwife for hia 
daughter when in childbirth, and is nob criminally liable 
if the daughter dies in consequence. Ti. v. Shephard, 
31 L J. (M. C.) 102=L. & C. 145; i Uaiok, P G. 
93n. As to gaolers, see Foster, Cr L. 321 ; s. 37, 

I. P C., illus (f>) d (c). And so, where a mistress was 
indicted for causing the death of her servant, by neg- 
lecting to supply her with proper food and lodging, Erie, 
C.J , said 

" The law is clearly, that if a person has the custody and charge 
of another, and neglects to supply proper food and lodging, such 
person is responsible, if from such neglect death results to tha 
person in custody. But tt is also equally clear that when a person, 
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says, in the note to his Digest of Criminal Law, art. 221, 
“ Suppose a man kills a sick person intentionally, by 
making a loud noise which wakes him, when sleep gives 
him a chance of life ; or suppose, knowing that a man 
has aneurism of the heart, his heir rushes into his room, 
and roars into hia ear. ‘Your wife is dead I’ intending 
to kill, and killing him, why are not these acts murder?” 
The latter case was put by the original framers 
of the Code, and unhesitatingly held to be murder, 
(Appendix, note M, p. 142; See pa Wright, J., 
IKifAriusort V. Bownton [1897] 2 Q. B. 57, p. 61) and 
their reasoning was assented to by the Indian Law 
Comraissioneis, m their first Report of 184(5 (s. 240). 

S. 299 only speaks of acts done ; but by s. 32, 
words which refer to acts done are e.'ttended to illegal 
omissions, unless the contrary appears from the context. 
The Code, as originally drawn (s. 294), included in the 
definition of culpable homicide the case of a person who 
“ omits what he is legally bound to do.” 

Afl illustrations were given, the cases of a hiied guide who 
deserted a traveller m a lunglc, where he dies ; of a person logiHf 
bound to supply food to the mother of a suckling child who omits 
to do so, knowing that the motbei's death may result, and the 
mother survives, but the child dies; and of a person wno keeps 
another m wrongful confioemcnt, and, being in consetiuence 
bound to supply him with everything necessary for his life, omits 
to procure medical advice for him, knowing that he is likely to 
die for want of it. In commenting upon this section, the 
Commissioners give the following as further instances of their 
meaning — 


“ A omits to tell Z that a river is swollen so high that Z cannot 
safely attempt to ford it, and by this omission voluntarily causes 
Z’b death ; this is murder, if A is a peon stationed by authority to 
vvarn travellers from attempting to ford the river. It is murder, 
if A 18 a guide who has contracted to conduct Z. It is not murder, 
if A IS a person on whom Z has no other claim than that oi 
humanity.” 

“ A savage dog fastens on Z. A omits to call off the dog, 
ing that if the dog be not called off it is likely that Z will bo killed. 
Z IB killed. This is murder in A, if the dog belonged to A, 
inasmneh as his omission to take proper order with the dog i* 
illegal (s. 289). But if A be a mere passer-by, it is not murder. 
Report, 1837, p, HQ. 
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An illegal omission is an omission to do anything 
which a person is legally bound to do. But every illegal 
omission could not be charged as an net causing death, 
It 15 illegal not to pav a debt , but if a man were to die 
of 'tarvation because he was not paid money due to him, 
his debtor could not he charged with having caused his 
death The rcl.ition of cause and cfTect would be too 
remote. N’or. again, is an omission illegal, even though 
the deith of another may obviously follow, if the act 
omitted IS one which chanty or humanity would dictate, 
but which IS ” • « • . * ay 

be inhuman. 1 ,ar 

to starve, or a * ■ 

Hei)<.c, III ardor to aBccrirtio wh.it kinds of killing Ly omnsion 
are cnrninal. it is necessar>, m th« first placs, to asccrtiin the 
duties which toad to the preservation of life. They are as followr : 
A duty in ceitaia cases to provide the necessaries of life ; a duty 
to do danecrous acts <a a careful manner, and to employ reason* 
able know lodco, ekill, care, and caution therein; a duty to take 
proper precautions m dealing with dangerous things , and a duty 
to do any not undertaken to be done, by contract or otherwise, 
the omission of which would be dangerous to life" .) SlepJi. 

H. C. 10. 

Accordingly, where death is caused by neglect to 
supply the proper necessaries of life to piisonera, to 
children or to apprentices, Jt v. MtddUship, 5 Cox, 27S ; 
li V Edu-ards, 8 C. & P. 611; 5 N.-W. P. H. C. 
R. 44 ; 18S3 A W. N. 231, the offence would be 
culpable homicide , but a paient is under no legal 
obligation to procure the aid of a midwife for his 
daughter when in childbirth, and is not criminally liable 
if the daughter dies m consequence. li v. Shephard, 
31 L J. (M. C.) 102=L. & C. 145; i Haick, P G. 
93n. As to gaolers, sec Foster, Cr. E. 321 ; s. 37, 

I. P. C., illus. (6) (c). And so, where a mistress was 

indicted for c.ausing the death of her servant, by neg- 
lecting to supply her with proper food and lodging, Erie, 
C.J , said • 

“ The law is clearly, that it a person has the castody and charge 
of another, and neglects to supply proper food and lodging, such 
person is responsible, if from such neglect death results to the 
person In custody. But It is also equally clear that when apecson. 
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having the free control of her actions, and able to take care of 
herself, remains in a Bervieo where she is starved and badly 
lodged, the mistress is not criminally responsible for any conse- 
quences tnat may ensue. The question in the present case is, 
whether there is evidence that the deceased was reduced to such a 
state of body and mind as to be helpless, and unable to take care 
of herself, or that she was so under the dominion and restraint of 
her mistress as to be unable to withdraw herself from her controL 
If there was substantial evidence to go to the jury upon either of 
these points, the conviction mast, of course, be sustained." R. v. 
Smith, L. & C. 607, 6211^34 L. J. (M. G.) 153 

This was the ground of decision in R. v. Instan [1893] , 
1 Q. B. 450=52 L. J. (M. C.) 86, (followed in B. v. 
Pitticood, 19 T. L. R, 37). 


The prisoner, a woman of mature age, lived wjth and was 
maintained by the deceased, who was aged 73. No one lived with 
them. All supplies were purchased by the prisoner with the 
money of the deceased, wh.oh passed through the bands of the 
accused For the last ten days of her life the deceased sutTered 
from gangrene of the leg, which prevented her from moving, or 
doing anything for herself During this time the prisoner took 
in the usual supplies of food, but apparently gave none to the 
deceased She procured for her no medical or nursing attendance, 
and gaio no information of her condition to the neighbours 
relations of the dying woman. It was found as a fact that the 
death of the deceased was accelerated by want of food, medical 
advice and proper nuesmg. The ptisouer was eouvioted of 
maiialaugbtct, on the ground that the helpless condition of the 
deceased rendered her absolutely depeudent on the priioner, and 
that the possession by the latter of funds, which she was bound to 
apply for the beueht of their owner, rendered her criminally 
responsible for the death 

Such a case under the Penal Code would certainly be 
culpable homicide, if not murder. A contrary decision 
was givf’n under the following circumstances’— 

A sen int girl, who was about togUo birth to a child, conce'iieJ 
the fact from everyone about her, and deliberately abst.iined from 
taking any of the precautions necessary to preserve the life of the 
child after its birth. It was found as a fact that the child died m 
consequence. There was no reason to suppose that the mother 
was actnilej by any other motive than th it of keeping up to the 
last thik deception as to her condition. Oockburn, C.J., after 
consultiite with WilUams, J., directed the jury that upon these 
facta the i^oiuan could not be convicted of manslaughter. R- v. 
Rvvjhf,,2\.AT 46. 



§ no.] OTHEB IN’STAXCES OP ILLEO^L OWISSIO.X. 473 

It 15 ob\nou3 that she had no legal duty to the child 
till It was Mrn alive and after its birth it does not appear 
that she neglected anything which she could have done. 
She wa*; convicted under an English statute, nearly in 
the same terras as s 318 of the Penal Code A nearly 
similar case is reported in 1893 A. W. N. 100 ; there a 
youn-j married woman gave birth to an illegitimate child 
in her husband’s hinise, and 10 days after its birth she left 
her home After her departure, the child was fed 
partly on cow s milk and partly from the breast of the 
infants maternal aunt; but eventually it died 4 days 
after desertion by its mother owing to weakness result- 
ing from in/antils Diarrhtta, it was held the accused 
could not be made responsible for the child’s death. See 
also S N.-W, P. H. C. R. 44, & 1883 A. W. N. 36. 
The of 1 C.&K. 630 is instructive. There 

the pri'-oner separated from his wife but bad to pay her 
a fixed allowance The wife fell very ill and was 
wandering in the streets for ehellcr. A police man 
took her to the husband and explained to him her 
condition but he refused to give her shelter saying that 
she was a nasty beast and he could not Jive with her. 
fthoitly after she died and the medical evidence was to 
the effect that life was shortened by exposure The 
prjsonei was however acquitted as there was no legal 
obligation upon iiim to give her any shelter m addition 
to the allowance he was paying regularly. See also 
R. V Elliott, 16 Cox, 710 ; It. v. Grfen, 7 C.&P. 156 ; It. v. 
Izod, 20 Cox, 690? It v. Jones, 19 Cox, 678; It. v. 
Friend, R. & R. 20 ; R v, Maniolt, 8 C. & P. 425 ; and 
R. V. Chandler, Dears C. C. 453. As regaids persons 
having a legal duty to discharge towards another, on the 
one hand they would incur liability if they cause death by 
negligence or omission to discharge that duty, while on 
the other hand acts causing death by doing anything in 
theic discharge oi theic daty in/f be be/d /esg cu/paii/e 
than if similar acts had been done where no such duty 
existed. Thus a schoolmaster {Hopley, 2 F. & F, 202) a 
father, {Griffin, 11 Cox, 402) or a person in loco parentis 
{Gheesetnan,! C. &P 455) would be liable only under s. 304 
if death results to a pupil child or ward from moderate 
chastisement inflicted for the good of the deceased. 
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Where there has been an omission of a clear legal 
dntv • it is still necessary to show that the death was 
absolutely traceable to it, or accelerated by it. If a 
parent, bemg able to supply medical aid to his infant 
child, refuses or neglects to do so, and the child dies, the 
parent ’s not gnilty of culpable homicide, unless it can be 
shown that the child's life would have been saved or pro 
longed if medical aid had been supplied. Several cases of 
this sort have arisen in England, with a sect called the 
Peculiar People, whcse religion forbids them to interfere 
with the ways of Providence by calling in human assist- 
ance m case of illness. E v. Morler/, S Q. B. D. 571 ; 
and m the more recent cases of cure by “Christian 
Science " E, v Senior [1S99] 1 Q. B. 2S3. 

Under English law, even where the deceased has 
voluntarily done the act which caused his death, it will 
still be culpable homicide if it was done from an apprehen- 
sion of immediate violence. .As, for instance, where, on 
being attacked, he threw himself into a river, or jumped 
out of a window, provided the apprehension was well 
grounded and justified bv the circumstances. E. v. 
EitU. C. & M, 2S4 ; Halhd [18S9] L. T. 702 ; E. v. ilar- 
Q.B, D, 54;i?.v HicAwan, 5 C. & P. 151 ; v. 
TTil/iam.^on, 1 Cox, 97. The principle wa*, that a 
person who is attacked has a right to make hU escape by 
every possible means . and if his death happens from the 
means to which be is driven, the person by whose 
unlawful act he is compelled to such extremity is 
responsible for the consequence. Under s. 299 the 
above class of cases seems to be excluded. That section 
appears to assume that the death is caused by the act 
of the accused, and by an act which he intended, or 
knew to be likelv, to cause death. This can hardly, 
without great straining, be said of a death which 
results entirely from the voluntary and unforeseen act 
cf the deceased himself, and which would never have 
happened from anv act done or intended to be done by 
the prisoner. Where the accused struck the deceased a 


• Uciern *30- 403, bre»clts*c!csatf»«, et jUec^l 

•hetief xst xsjsTj f r ej tie crsissica cr set. 
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Single blow on the he.id with a bamboo yoke, and the 
injured man died m the hospital principally from the 
e\ce«=ive u«e of opium suireptitiously administered by 
his frnnds, held the accused could not be held liable for 
an\ thing more than causing simple hurt ; but his friends 
who adiiiimstercd opium without any excuse may be 
rc3pun>-iblf for ca\ising liis death. L. B. R. (1872-1892) 
179. See al-o 4 C. 815, 2 A. S22. 

141. Acceleration of death is causing of death. — 

E\pl 1 of s 2‘J9 lecognizes the rule of common law, 
(/ Ilal', P. C. th.it even if a person is actually 

dung, anj injurj which accelerates the death is deemed 
to be the cause of it . and it makes no difference that 
tlie act which shortens life is done from motives of 
the purest humanity, as. for instance, to release a dying 
man from intolerable suffering. But if such an act was 
done with the consent of a person above eighteen, it 
would still be murder by English law, but under the 
Code having regard to excep. 6 to s. 300, it would 
be culpable homicide not amounting to murder. 1 
Ea Tf, P C. 2S8. See li v. ,VKf/ort, 3 F. & F. 492 j J?. v. 
Martin, S C. & P. 128; It v. Haijicard,2\ Cox, 692; 
2 A. 522 at 525; It v. Dyson [1908] 2 K. B. 454 
at 457. 

142. Person causing injury causes death if death 
results from neglect of ordinary treatment of the 
injury.— -Where an injury of a dangerous character has 
been inflicted, which might possibly not have been fatal, 
but the sufferer declines to follow proper treatment, or 
IS injudiciously treated, or sinks under an operation, 
which might possibly have been avoided, the person who 
inflicted the injury is considered in law to have caused 
the death which resnlts. Anyone who puts the life of 
another in danger is responsible for the result. 

" If a raan receives a wound, which U not in itself mortal, but 
either for want of helpful applirations, or neglect thereof it turns 
to a gangrene or a fever, and that gangrene or fever be the 
immediate cause of death, yet this is murder or manslaughter 
in him that gave the stroke or wound, though it wore not the 
immediate cause of his death ; yet if it were the immediate cause 
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Where there has been an omission of a clear legal' 
duty * it 13 still necessary to show that the death was 
absolutely traceable to it, or accelerated by it. If a 
parent, being able to supply medical aid to his infant 
child, refuses or neglects to do so, and the child dies, the 
parent 's not guilty of culpable homicide, unless it can be 
shown that the child’s life would have been saved or pro- 
longed if medical aid had been supplied. Several cases of 
this sort have arisen in England, with a sect called the 
Peculiar People, whose religion forbids them to interfere 
with the ways of Providence by calling in human assist- 
ance m case of illness. Jt. v. Morleij, 8 Q. B. D* 571 ; 
and in the more recent cases of cure by “Christian 
Science ” i?. v. Seniot [1899] 1 Q. B. 283. 

Under English law, even where the deceased has 
voluntarily done the act which caused his death, it will 
still be culpable homicide if it was done from an apprehen- 
sion of immediate violence. As, for instance, where, on 
being attacked, he threw himself into a river, or jumped 
out of a window, provided the apprehension was well 
grounded and justified by the circumstances. i2. v, 
puts, C. & M. 284 . Halhd [1889] L. T. 702 : J?. v. Mar- 
tin. 8 Q. B, D. S4 ; iZ. V Bichnan, 5 C. & P. ISI { P- v. 
Williamson, 1 Cox, 97. The principle was, that a 
person who is attacked has a right to make his escape by 
every possible means , and if his death happens from the 
means to which he is driven, the person by whose 
unlawful act he is compelled to such extremity 
responsible for the consequence Under s. 299 the 
above class of cases seems to be excluded. That section 
appears to assume that the death is caused by the act 
of the accused, and by an act which he intended, or 
knew to be likely, to cause death. This can hardb, 
wnthout great straining, be said of a death which 
results entirely from the voluntary and unforeseen ac 
of the deceased himself, and which would never have 
happened from any act done or intended to be done by 
the prisoner. Where the accused struck the deceased a 


• Undera, 430- <<J2, breaches of coattact, or illegal omiuioo*.**® 

pODishable, nbelber any ujaiy follows froni the omission or not. 
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Single blow on tlie head with a bamboo yoke, and the 
injurfd man died in the hospital principally from the 
exct-'^-ive u'-c cf opinm suireptitiously administered by 
his fri* nds. h'ld the accnced could not be held liable for 
ani lb mg more than causing simple hurt ; but his friends 
w ho adinmisterod opiuiii without any excuse may be 
rcspuii'iblf for catisiiig his death. L. B. R» (1872-1892) 
179. Sfc alM. 4 C. 815, 2 A. 522. 

141, Acceleration of death is causing of death. — 
Exjil 1 of S 299 lecognizes the rule of common law, 
(/ Hair, 1\ c 4JS\, that evcn if u pcrson is actually 
d\ing, any injurv which accelerates the death is deemed 
to be i he cause of it ; and it makes no difference that 
the act which shortens life is done from motives of 
tlie purest humanity, as. for instance, to release a dying 
man from intolerable suffering. But if such an act was 
done with tlie consent of a person above eighteen, it 
would still be murder by English law’, but under the 
Code having regard to excep. 5 to s, 300, it would 
bo culpable homicide not amounting to murder. 1 
East, P C. ii2S. See Jl v. Murton, 3 F. & F. 492 ; 7?, v. 
3/cr//;», S C. & P. 128; li. v. Haijicard, Zl Cox, 692; 
2 A. S22 at 52S; II. v. Dyion [1908] 2 K. B. 454 
at 457. 

142. Person causing injury causes death if death 
results from neglect of ordinary treatment of the 
Injury. — Whpre an injury of a dangerous character has 
been inflicted, which might possibly not have been fatal, 
but the sufferer declines to follow proper treatment, or 
is injudiciously treated, or sinks under an operation, 
which might possibly have been avoided, the person who 
inflicted the injury is considered in law to have caused 
the death which results Anyone who puts the life of 
another in danger is responsible for the result 

** If a man receives a wound, which is not in itaelf mortal, but 
either for want of helpful opplieations, or neglect thereof it turns 
to a gangrene or a fever, and that gangrene or fever be the 
immediate cause of death, yet this is murder or mmslaughtor 
in him that gave the stroke or wound, though it were not the 
Immediate cause of his death; yet if it were the immediate cause 
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thereof, and the fever or gangrene wae the immediate causa of 
his death, yet the wound was the causa of the gangrene or fever, 
and so consequently is causa eattsam. " 1 Hale, P. C. 43S. 

This IS substantially the same as the rule laid down in 
Expl. 2, s 299 Accordingly, where a man received 
a cut upon the finger, and the surgeon urged him 
to allow it to be amputated, and he refused, and then 
lock-jaw set in, of which he died, evidence was offered 
that if he had submitted to the operation his life would 
probably have been saved. Maule, J., held that this was 
no defence. The real question was wh ther in the end 
the wound was the cause of death. R. v. Holland, 2 M. 
& Rob. 351 ; 1 Cr. L. J. 909. In another case an opera- 
tion had been performed, under which the patient had 
sunk Erie, J , refused to receive evidence to show that 
no operation was necessary, or that an easier and much 
less dangerous operation might have been performed. 
He said, " I am clearly of opinion, and so is my brother 
Rolfe, that where a wound is given, which, in the judg- 
ment of competent medical advisers, is dangerous, aud 
the treatment which they bona fide adopt is the imme- 
diate cause of death, the person who inflicted the wound 
is criminally responsible.” R v. Pym, 1 Cox, 339 5 v. 
Mclntiire, 2 Cox, 379 ;i?. v Marlin. 5 C. & P- 128. 
Similarly where a slight injury was caused by the ac- 
cused and anopeiation was thought necessary and cbloro- 
iorm was administeied and ths accused died before the 
operation, R. v Davies, 15 Cox, 174, and where an 
accused kicked his wife and the surgeon thought it best 
to administer brandy as a restorative and the liquid went 
the wrong way into the lungs and caused death ; but 
under the Penal Code the accused would be liable in the 
above two cases only for hurt, as it is impossible to bring 
those cases within s. 299 even with the aid of Expl. 
(2) See 10 Bur. L. R. 171. Where, however, the wound 
would not have caused death, but is brought on by im- 
proper applications — that is to say, not meiely by apph* 
cations which turn out not to have been the most 
judicious that might have been einployed, but by appli- 
cations Ignorantly administered by unqualified persons— 
this, according to English law, was considered not to be 
murder, for the death started from a completely different 
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ponrcc. and w 'i'' not the result of the net done. 1 Hale, 
P C ■}-*'' The onfjm.il framers of the Code, however, 
considered tliat ihf quO'tion of murder or no murder 
^ould tain, not upon the cause of the death, but the 
object of tile wound, and gave the tnstance of a person 
interested in the death of a young heir giving him a 
slight Wound, knowing that the ignorant and unskilful 
treatment of those around him would cause it to termi- 
nate fatalh.and intending such a result. (A2’pendix, 
note H , 7 ). 143 ' The subsequent CommisBioncrs agieed 
with them that such a case, if it could be proved, ought 
to be ire.ited as murdei, and that it would come under 
the definition of the offence They considered the case, 
however, so improbable, that they e.vpressed themselves 
as ■ doubtful of the propriety of putting it as a case 
within the definition is 2991. for fear of its leading to a 
latitude of construction which, under some supposed 
analogy, might include predicaments quite beyond its 
scope ” (isf li^porl, 1846, s. 351, p- 348.) 

The rule of the English common law, that a 
man who had received an injury from another was 
not considered to have been killed by him, unless 
the death followed within a year and a day after the 
injury, {1 Hale, P. C. 436, 436) was probably a tough 
way of cutting short difhcult questions as to whether the 
injury was the immediate, or only the remote cause of 
death No such rule is laid down in the Code. But it 
is indispensable that death should be connected with the 
act of violence “not merely by a chain of causes and effects 
but by such direct influence as is calculated to produce 
the effect without the intervention of any considerable 
change of circumstances.” Thus when the accused 
wounded the deceased in September and the deceased 
was detained m the Hospital os an inpatient and in the 
February following he absconded from the Hospital and 
his dead body was found much decomposed so as to 
render it impossible to say from what disease he died, the 
accused was held liable only for grievous hurt, 1864 W. 
R. (Cr.) 31. 

143. Legal basis of the division of culpable homicide 
into murder and culpable homicide not murder. — A 
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glance at s. 300 would indicate that murder may be 
committed with varying degrees of criminality ; but once 
it IS murder the law makes no distinction as to punish- 
ment. Thus cutting off a man’s neck is killing with 
the intention of causing death. Cutting off his leg is 
sufficient in the ordinary course to cause death. The 
latter is a degree lower in the scale of criminality but 
that would not be a sufficient reason under s. 367 (5), 
Or. P. C , to award transportation to an accused who 
murdered his victim by severing his thigh with a hatchet. 
1900 U. B. R. 288=7 Bur. L. R. 247 ; 7 Bur. L. R. 250. 
Though thus there are gradations of mnrder, we are not 
concerned with them but it is essential to indicate the 
legal basis of the distinction of culpable homicide accord- 
ing as it amounts to murder or does not amount to 
murder. Nothing is commoner than the ordinary mistake 
unless the act is covered by one of the Exceptions to s. 
300, culpable homicide is murder. 1 C. W. N. 545, 
1891 P. R. No, 9; 1883 P. R. No. 27; 8 W. R. (Cr).47 
at 51. But Sir Barnes Peacock has explained at length 
the fallacy of such reasoning. This will be clear from a 
careful examination of the language employed in ss. 299 
and 300. 


Where death has been caused under such cirumstanccs 
that It can be called homicide, it will be murder, or 
culpable homicide not amounting to murder, according 
to the intention or knowledge with which the act causing 
the death was done. Weir 1. 288. Murder must always 
be culpable homicide, but not vice versa Tlio difference 
between them will be best shown by placing ss. 299 
and 300 m parallel columns. 


Culpable homicide. 

295). Whoever causes 
death by doing an act 

(a) With the inten- 
tion of causing death, or 


Murder. 

300. Except in the cases 
hereinafter excepted, culpa- 
ble homicide is murder, 

(1) If the act by which 
the death is cau‘;cd is done 
with the intention of caus- 
ing death, or 
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<2) If It 18 done with 
the intention of causing 
such bodil}' injury as the 
offender knotc^ to be likely 
to cau«e the death of the 
person to tchom the harm 
{b'> With the inten- ts caused, ot 
tion of causing such bodily 

injurv as is likely to cause (3) If it is done with 
death, or the intention of causing 

bodily’ injury to any person, 
and the bodily injury in- 
tended to be inflicted is 
sufficient, tn the ordinary 
course of nature, to cause 
death, or 

(cl With the know- (4) If the person com* 
ledge that he is likely by initting the act knows tiiat 
such act to cause death, it is so imminently dan- 
commits the offence of gerous that it must, in all 
culpable homicide probability, cnute death, or 

such bodily injury as is 
likely to cause death, and 
commits such act without 
any excuse for mcuinngthe 
risk of causing death or 
such injury as aforesaid. 

These distinctions were very fully discussed by Sir 
Barnes Peacock in B. L, R.,Sup. Vol. 443 = 5 W. R. 
(Cr.)45, where be said • 

“ Culpable homicide is not murder, if the case falls within any 
of the exceptions mentioned in s 300. The causing of death by 
doing an act with the iDtenlioa of causing deith is culpable 
homicide. It is also murder, unless the case mu within one of 
the exceptions in e 300 Causing death with the intention of 
causing bodily injury to any person, if the bodily injury intended 
to be inflicted is eullicient, m the ordinary course of nature, to 
cause death, in ray opinion falls within the words of s. 299, ‘ with 
the intention of causing such bodily injury as is likely to cause 
death,’ and is culpable homicide. It is also murder, unless the 
case falls within one of the exceptions. See s 309, cl. 3 
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“ Caasing death by doing an act with the knowledge that such 
act IS likely to cause death is culpable homicide, bat it is not 
murder, even if it does not fall within any of the exceptions 
mentioned in s. 300, unless it falls within els. 2, 3, or 4 of s. 300 ; 
that is to say, unless the act by which the death is caused is done 
with the intention of causmg such bodily injury as the offender 
knows to he likely to cause the death of the person to whom the 
harm is caused, or with the intention of cansing bodily injury to 
any person, and the bodily mjury intended to be inflicted is 
sufficient, in the oidmary coarse of nature, to cause death, or unless 
the person committing the act knows that it is so imminently 
dangerous that it must, in all probabiUt3', canse death, or such 
bodily injury as is likely to cause death. 

" In speaking of acts, I, of course, include illegal omissions. 

“ There are many cases falling within the words of s 299, or 
with the knowledge that he is likely by such act to cause death, 
that do not fall within the 2nd, Srd, or 4th clauses of s. 300 ; such, 
for instance, as the offences described in ss. 279,280,231,232, 
284,285, 286,287, 288, and 289, if the offender knows that hU 
act or illegal omission Is likely to cause death, and if, io fact, it 
does cause death. But, although be may know that the act or 
’ ... . death, it 

the offcuflsf 

* such bodilf 
Is thereby to 

canse death, or such bodily injury as Is described in el. 2 or 8 of 
s. 300 

** As an illustration : suppose a gentleman should drive a buggy 
in a rash and negligent manner, or furiously, along a narrow, 
crowded street. He might know that he was likely to kill some 
person, but he might not intend to kill anyone, or to cause bodily 
injury to anyone. In such a case, if he should cause death, I 
apprehend be would be guilty of culpable homicide not amounting 
to murder, unless it should be found, as a fact, that be knew that 
his act was so imminently dangerous that it must, in a' 
probability, cause death, or each bodily injury, etc., as to bring 
the case within the 4tb clause of s. 300. In an ordinary case of 
furious driving, the facts would scarcely warrant such a finding- 
If found guilty of culpable homicide not amounting to 
the offender might be punisbed to the extent of transportation 
for ten years, or imprisonment for ten years with fine (see ss. SO 
and 59) ; or, if a European or American, he would bo subject o 
penal servitude instead of transportation. It would not be ngnt 
in such a case that the offender should be liable to capital ' 

ment for tnurdcr. The first part of s. 804 would not apply t® 
case. That applies only to coses which would be murder, jf °° 
falling within one of the exccptiooa in s. 300. If o man shou 
drive a buggy furiously, not merely along a crowded street, bn 
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intcDtiooallj' into the midst of a crowd of persons, it would 
probablf be found, as a fact, that he knew that his act was so 
imminently dangerona that it mast, in all probability, cause death 
or such bodi]} injury, etc., as in cL 4, s. 300. (Sec, as to cases of 
this sort, 1 Eati. P. C SSI ) 

“ From the fact of a man's doing an act with the know ledge that 
be is hkety to cause death, it may be presumed that he did it 
with the intention of caoMog death, if all the circumstances of 
the case justify such presumption; but I should never presume 
an intention to cause death merely from the fact of furious driv. 
ing m a crowded street, in which the driver might know that his 
act would be likely to cause death. Presnmption of intention 
must depend upon the facts of each particular case. 

“ Suppose a gentleman should cansc death by fnriously driving 
up to a railway station. Suppose that It should be proved that 
be had Lusiness in a distant part of the country, say at the 
opposite terminus, that he was intending to go by a particular 
train, and that be could not arrive at bis destination in time for 
his business by any other train; that at the tince of the furious 
driving it wanted only two miouics to the time of the train’s 
starting ; that the road was so crowded that be must have known 
that be was likely to run over someone and to cause death, wouli 
anyone under the circumstances presume that his Intention waa 
to cause death ? Would it not be more reasonable to presumo- 
that hu intention was to sa^ethe train? If the j'udge or jury 
shonid find that bis intention was to save the train, but that he 
must have known that he wus likely to cause death, he would 
be guilty of culpable homicide not amounting to murder, unless 
they should also find that the risk of causing death was such that 
be must bare known, and did know, that his act must, in all, 
probability, cause death, etc , within the meaning of cl. 4, s, &00, 

“ If they should go fatlbcr, and infer from the knowledge 
that he was likely to cause death, that he intended to cause death, 
be would be guilty of murder and liable to copital punishment.” 

From this review it appears that, putting aside cases 
which come under the exceptions to b. 300, culpable 
homicide must always be murder unless the facta can be 
brought strictly within cl. 3 of rt. 299. It must be found 
that the accused had actual knowledge that he was likely 
to cause death, or his case will not come within s. 299. 
It must be clear that he had not a distinct intention to 
kiU (cl 1 of s 300) or to cause vitalinjury (els. 2 and 3) 
or a distinct knowledge that his act would in all probabil- 
ity have such a resulted. 4) or his case will come within 
s. 300 ; 6 N.-W. P. H. C. R. 26. 

31 
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"When a person inflicts a vital injury, e.g., a stab on 
the chest with a penknife two-and-half inches deep and 
penetrating the pericradiuin, this is sufficient in the 
ordinary course of nature to cause death ; and the pre- 
sumption IS that the accused intended to cause such a 
vital injury and it lies heavily on him to show, if he can, 
that such was not his intention. 14 Cr. L. J. 115=18 
Ind. Ca. 675; 26 B. 558. In another case where the 
wound was on the back one inch long and had penetrated 
the diaphragm and also the spleen and proved fatal, it 
was laid dovrn by Abdur Bahim, J., “ The mere fact the 
wound actually inflicted was sufficient in the ordinary 
coarse of nature to cause death was not enough to bring 
the act within a. 300, but it must further be shown the 
accused intended to inflict such injury, ” 1912 M. W. N. 
193=13 Cr. L. J. 129=13 Ind. Ca. 817. It is difficult 
to reconcile these two cases. But they servo to empha- 
sise the position that as laid down by Norman and Camp- 
bell, JJ , in 5 W.R. (Cr.)42,tho intention required by the 
code IS not constructive but an actual intention, though 
this actual intention must necessarily be the result of 
inference from circumstances but seldom capable of 
direct proof. Anyhow if the act from which death 
ensues was so imminently dangerous that the law pre- 
sumes the accused must have known that it would in 
all probability cause death or such bodily injury as is 
likely to cause death, the offence would be within s. 290 
if the accused is unable to rebut the presumption, and it 
would further amount to murder unless the accused can 
bring it under one of the exceptions to s. 300, Ratanlal 
411. 7 W. R. (Cr.) 64 is acurious case where a man cut 
off the head of bis own child to propitiate the deity ana 
in the expectation the child will be restored to him with 
wealth. This was held to constitute murder. 

144. Culpable Homicide i# not murder if the act 
is within cl. (b) of s. 299 but not within els. (2) or (3) 
of 8. 300.— This is a distinction suggested by the word- 
ing of these clauses but not recognised by Sir Bamea 
Peacock, at all events, m bo many words, in the leading 
case from which copious extracts have been set forth in 
§ M3 above. Melville, J.. in 1 B. 342 clearly recognized 
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the distinction when he says: “The offence is culpable 
homicide, if the bodily injury intended to be inflicted is 
Uhchj to cause death; it is murder if such injury is 
siitncient in the ordinary course of nature to cause death. 
It IS a question of degree of probability. Practically, I 
think, It will generally resolve itself into a consideration 
of the nature of the weapon used. A blow from the fist 
or from a stick on a vital part may bo likely to cause 
death . a wound from a swoul m a vital part is sufficient 
in tlie ordinary course of nature to cause death ” This 
view was followed in 7 Sind. L. R. 29=14 Cr. L. J. 459 
=20 Ind. Ca. 619. In Gora Chand Gope's case, though 
Sir Barnes Peacock did not advert to this fine distinction, 
Campbell, J., did (B. L. R. Sup., Vol. 443 at 449) see 
further the remarks of the same judge m 4 W. R. (Cr.) 
35, and this view was clearly adopted by the chief court 
of Lower Burma m 3 L. B.R. 122=3 Cr. L.J. 355, folloxo~ 
td in 4 L. B. R. 367=9 Cr. L. J. 364 and 5 L. B. R, 80= 
10 Cr. L. J, 359=3 Ind. Ca. 710. The Punjab Chief 
Conttm 1911 P. R,(Cr,)3=19n P. W.R. (Cr.)9=1911 
P. L. P. 87=12 Cr. L. J. 274=10 Ind. Ca. 852, said 
that the first part of s 304 includes only those cases m 
which murder is reduced to an offence punishable under 
that section by reason of one or other of the exceptions 
toB 300 If Melville, J., is right, this conclusion cannot 
be defended, though it is supported by one or two obser- 
vations in Sir Bacnes Peacock’s judgment. Again the 
peculiar knowledge of the accused as to the condition of 
his victim may bring his case within cl (2) of s 300 
though if the act had been done by another actor with 
the same intention but without the particular knowledge 
contemplated, it would only be within cl. (b) of s. 299 
and not within either cl (2) oi cl (3) of s. 300, 4 L. B. 
R. 132 ; 3 W.R. (Cr.)22 ; 4 W.R. (Cr.) 33. Where a man 
cut another on the head with a heavy chopper, slicing off a 
bit of the frontal bone and cutting into the brain and the 
medical evidence was to the effect that the wound was 
not certain, although likely, to cause death it was held 
this would not reduce the offence to one undei s. 304 as 
the natural consequence of an act of the kind in question 
would be death, 4 L. B. R. 306=9 Cr. L. J. 5 ; 9 Bur 
L. R. 145; 1881 S. J.L. B. 271 ; 5 W.R. (Cr.)32;37C. 



484 


SriiEEN CASES. 


[CH. IX, 

315=11 Cr. L. J. 417=6 Ind. Ca. 921 ; {contrast this- 
view with the reasoning in 4 L. B. R'. 367=9 Cr, L. J. 
364). But it eannot always be assumed that when a 
blow is struck on the head, the assailant intended to 
cause death (cl. 1) or injury sufficient to cause death (cl. 
3) or even injury likely to cause death, 14 Bur. L. R. 
264 ; 10 Bur. L. R. 171, though in cases where a stab Is 
inflicted in a vital part with a sharp-pointed weapon and 
death ensues, the act would be covered by cl. (3), 2 L. 
B. R. 63. 

145. Culpable Homicide is not murder if act 
being within cl. (c) of s. 299 is not within cl. (4) of 
8. 300. — "Where death has resulted from violence and 
there is no proof of the intention of the accused except 
what may be gathered from his act, it is necessary to 
consider what knowledge the law will impute to him 
in doing the act. (1) If the circumstances attendant 
on the act will only bear the inference that the accused 
must have known that his act might possibly, hut was 
unlikely, to cause death or vital injury, then the act 
being outside the scope of s. 299 would only amount to 
hurt or grievous hurt. Thus in 5 W. R. (Cr.) 97 the 
accused received grave provocation from his wife, threw 
her down, sat upon her and slapped her with his open 
hand and she died as the result of a ruptured spleen leav- 
ing no external marks of violence. The woman was 
otherwise healthy and the disease of the spleen was 
at an early stage of the disease and unknown to the 
prisoner. Mere throwing down so as to leave no external 
marks could not be said to bean act likely to cause death 

01 vital injury. The prisoner was therefore held liable 
only tor simple hurt ; see also 5 W.R. (Cr.) 41 ; [1911] 

2 M. W. N. 188, 14 K. L. R. 316=2 Cr. L. J. 196 and 
cases of enlarged spleen, in 1 Cr. L. J. 298, 220,593 
622& 627,6 Sind L. R. 116=13 Cr.L. J. 750=17 Ind. 
Ca. 62 ; 2 A. 766 ; 2 W. R, (Cr.) 39 ; 3 W. R. (Cr.) 55, 4 
W.R. (Cr.) 23 ; 8 W.R. (Cr.)28&29 ; 3 A. 776 ; 3 Cr. L. 
J. 148=15 K.L. R.286;L.B. R. (1872-1892)463; 1893 
P. R.(Cr.) 18. The natural presumption is in favour of 
health — healthy condition being normal. If the assailed 
received only such injury as would be designated hurt in a 
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DorrQil subject, it is unreasonable to hold the assailant 
liable for consequences that have ensued owing to the 
.abnormal condition of the deceased. This marks a hu- 
mane departure in the Penal Code from what was then the 
■state of the Law in England. 2 A.522, 1 A. L. J. I62n ; 
3 A. 597. Thus where a husband after a trivial domes- 
tic quarrel, beat his wife with a light stick and she 
.died, and it was subsequently discovered that her brain 
was in an anoimic condition, the conviction was altered 
irom one under s. 304 to one under s. 323 ; 1913 P. W. 
R. (Cr.) 5=1913 P. L, R. 157. See also 1897 P. R. (Cr.) 
11 ; 1913 P. W. R. (Cr.) 1=1913 P. L. R. 162=14 Cr. 
L. J. 104=18 Ind. Ca. 664. 

(2) It the circumstances attendant on the act would 
support the inference that the accused must have 
known the act was likely to cause death or vital injury, 
then It would be witbm cl. (c) of s 299 Where a man 
-saolently struck at an object under the belief the 
object struck uas something supernatural but took 
no steps to satisfy himself it was not a human being 
.and killed a man, bis negligence was lield to amount to 
the knowledge sutiicient to bring his act within cl. 
•(c) of 8. 299, 1898 A, W. N. 163 SimiUily where a 
burglar to evade attest wildly brandished a dangerous 
weapon utterly regardless whether his blows will or 
will not cause death or injury, 1911 P. R. (Cr.) 12=1911 
P. W. R. (Cr.) 41 = 12 Cr, U J. 591 = 12 Ind. Ca. 967. 
.and where an accused in exoicisiiig a spirit beat a girl to 
death, then case was on the analogy of 5 W. R. (Cr.)7 & 
3 B. L. R. (A. Cr.) 25 held to fall under s ^04, Ratanlal 
•603, 4 Bom. L.R.879 ; [contra 1 U. B. R. (P. C.) 1.1 But 
in Ratanlal 7d5 where a husband beat his %vife under 
the bond fide impression it will drive away the devil she 
was possessed of, and the injuries inflicted caused her 
.death, it was held the act was covered by ss 67, 88 or 
92, J P C. 

A. common type of cases coming within cl (c) of s 
599 is that of those brutal assaults, made without any 
■deadly weapon, but with a violence likely to endanger 
Jife, and which do m fact end fatally Weir 1. 2S9&301 j 
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315=11 Cr. L. J. 417=6 Ind. Ca. 921; {contrast this 
view with the reasoning in 4 L. B. R'. 367=9 Cr. L. J. 
364). But it cannot always be assumed that when a 
blow is struck on the head, the assailant intended to 
cause death (cl, 1) or injury sufficient to cause death (cl. 
3) or even injury likely to cause death, 14 Bur. L. R. 
264; 10 Bur. L. R< 171, though in cases where a stab is 
inflicted in a vital part with a sharp-pointed weapon and 
death ensues, the act would be covered by cl. (3), 2 L. 
B. R. 63. 


145. Culpable Homicide is not murder if act 
being within cl. (c) of «. 299 is not within cl, (4) of 
8. 300. — Where death has resulted from violence and 
there is no proof of the intention of the accused except 
what may be gathered from his act, it is necessary to 
consider what knowledge the law will impute to hi® 
m doing the act (1) If the circumstances attendant 
on the act will only bear the inference that the accused 
must have known that his act might possibly, but was 
unlikely, to cause death or vital injury, then the act 
being outside the scope of s. 299 would only amount to 
hurt or grievous hurt. Thus in 5 W. R. (Cr.) 97 the 
accused received grave provocation from his wife, threw 
her down, sat upon her and slapped her with his open 
hand ,ind she died as the result of a ruptured spleen lc.sv- 
ing no external marks cf violence. The w’oman was 
otherwise healthy and the disease of the spleen was 
at an early stage of the disease and unknown to the 
prisoner. Mere throwing down so as to leave no external 
marks could not be said to be an act likely to cause death 
or vital injury. The prisoner was therefore held liable 
only for simple hurt ; acc also 5 W.R. (Cr.) 41 ; [19H] 
2 M. W. N. 188, 14 K. L. R. 316=2 Cr. L. J. 196 and 
cases of enlarged spleen, in 1 Cr, L. J. 298, 220, S93 
622& 627,6 Sind L. R. 116=13 Cr.L. J. 750=17 Ind- 
Ca. 62 ; 2 A. 766 ; 2 W. R. (Cr.) 39 ; 3 W. R. (Cr.) 55, 4 
W.R. (Cr.) 23 ; 8 W.R. (Cr.)28&29 ; 3 A. 776 ; 3 Cr. 1. 
J. 148=15 K. L. R. 286 ; L, B. R. (1872-18^)483 ; 1893 
P. R.(Cr.) 18. The natural presumption is in favour oj 
health — healthy condition being normal. If theassailci 
received only such injury' os would be designated hurt in ft 
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normal subject, it is unreasonable to hold the assailant 
liable for consequences that have ensued owin^ to the 
abnormal condition of the deceased. This marks a hu- 
mane departure in the Penal Code from what was then the 
«tate of the Law in England. 2 A. 522, 1 A. L. J. 162n ; 
3 A. 597. Thus where a hosband after a trivial domes- 
tic quarrel, beat his wife with a light stick and she 
.died, and it was subsequently discovered that her brain 
was in an ancemic condition, the conviction was altered 
irora one under 8. 304 to one under s. 323 ; 1913 P. W. 
R. (Cr.) 5=1913 P. L.R. 157. See also 1897 P. R. (Cr.) 
II ; 1913 P. W. R. (Cf.) 1=1913 P. L. R. 162=14 Cr. 
L. J. 104=18 Ind. Ca, 664. 

(‘2) If the circumstances attendant on the act would 
.support the inference that the accused must have 
known the act was likely to cause death or vital inj'ury, 
then it would be within cl (c) of s *299 Where a man 
'violently struck at an object under the belief the 
object struck was something supernatural but took 
J30 steps to satisfy hitoself it was not a human being 
jind killed a mao, bis negligence was held to amount to 
the knowledge sutUcieot to bring his act within cl. 
'(c) of s 299, 1898 A. W. N. 163 SimiUily wheie a 
burglar to evade arrest wildly blandished a dangerous 
weapon utterly regardless whether his blows will or 
will not cause death or injury, 1911 P. R. (Cr.) 12=1911 
P. W. R. (Cr ) 41 = 12 Cr. L. J. 591 = 12 Ind. Ca. 967. 
^nd where an accused m exoicisuig a spirit beat a girl to 
death, then case was on the analogy of 5 W. R. (Cr.) 7 & 
3 B. L. R. (A. Cr.) 25 held to tall under s .^04, Ratanlal 
^03, 4 Bom. L.R.879 ; [contra 1 U. B. R. (P. C.) 1.1 But 
in Ratanlal 7dS where a husband beat his wife under 
the bona jidc impression it will drive away the devil she 
was possessed of, and the injuries inflicted caused her 
.death, it was held the act tvas covered by ss. 67, 88 or 
92.1 P G. 

A common type of cases coming within cl (c) of s 
599 IS that uf those brutal assaults, made without any 
deadly weapon, but with a violence likely to endanger 
Jife, and which do in fact end fatally. Weir I. 299&301 ; 
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IB. 342; 19 M. 356; 4 L. B. R. 367=9 Cr. L. J. 
364 ; 7 W. R. (Cr.) 54 ; 1 N. L. R. 134=2 Cr. L. J. 746. 

Thus assault with an ordinary bamboo stick which is 
metal-shod, 19 K. L. R. 95=10 Cr. L. J. i66 ; 4 Bur. 
L. T. 253=12 Cr. L. J. 524=12 Ind. Ca. 292. mere 
the accused lay in wait for a man who had enticed away 
their female relation and beat him on the chest and 
back but carefully avoided hitting him on the head, and 
caused his death from the injuries, they were held liable 
only under s. 304, 1890 P. R. No. 10. Another type is 
that of dangerous acts, done with the knowledge that 
they do endanger life, but with no hostile intention, 
and with the belief that the danger will be escaped or 
warded off. Such was the case of the snake-charmer, 
who, to show his own skill and dexterity, placed a 
poisonous snake on the head of one of his spectators. 
The boy, not displaying a proper degree of confidence, 
pushed the snake away, and was bitten and died. 5 C, 
351. See 1891 P. R. No. 9; 1898 P. R; No. 5. Fre- 
quently such offences will be committed where there is 
gross negligence in the management of dangerous 
things, or gross neglect of duty where human safety is 
concerned. person in charge of an engine who 
entrusts its management to a boy, incapable and known 
by him to be incapable of managing it; It.v.Loice,^ 
C. & K. 123: a banksman at a mine, who omits the 
precaution necessary to prevent the trucks running 
down the shaft; R.v. Hughes, D. &B. 248=26 L. J* 
(M. C.) 202 ; the owner of a field through which there 
15 a public path, who allows a savage bull to be at 
large m the field, I East, P. C. 204, would severally 
be guilty of culpable homicide if death occurred. 

{.S) If on the other hand the ciicurastanccs are 
sufficiently strong to suppoit the inference the nccuset 
must have known that in all probability his act woul 
cause death or vital injury, then the act (if done 
any excuse which would justify it, 1838 P. R. No. 40) 19 
covered not only by cl. (e) of s, 299 but also by cl. • ^ 

G. 300, and is therefore murder, unless it is 
"'ithinXanj of the exceptions to s. 300, 10 Bur. L. R. • 

1 Cr. l\J. 184 = 1903 L. B. R. 125; 13 Bur. L. R. 1-^- 
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See per Straight J., in 3 A. 776 at 778 ; 6 N.-W. P. 
H. C. R. 26. Thus where the accused administered 
Dhatura to facilitate robberj’ and caused the death of the 
victim, his act was held to be covered by cl. (4) of s. 300, 

1911 P. L. R. 32 =12 Cr. L. J. 125=9 Ind. Ca. 
731, where 31 A. 148=9 Cr. L. J. 383=6 A. L. J. 
129= I Ind Ca, 765 is follotced and 30 A. 568= 
1908 A. W N, 243=4 A. L. J. 402 is dissented from as 
bad law See also 8 C. P. L. R. (Cr.) 9 ; 20 A. 143 ; 5 
L. B. R. 79=10 Cr. L. J. 363=3 Ind. Cas. 721. A cut 
with a knife m the neck only quarter of an inch from the 
carotid artery has been held to be an act so imminently 
dangerous that it must m all probability cause death. 

1912 P. R. Cr, 6=1912 p. W. R. (Cr.) 24=13 Cr. 
L. J, 197=14 Ind. Ca. 197. In 13 Bur. L. R. 330= 
6 Cr. L. J. 389 a blow on the back of another with a 
formidable weapon was held to bring the act wjtbm cl. 
(4) of s 300 by raising the necessary presumption as 
to knoii ledge 

An act really within cl. (c) of s 299 may not fall 
within cl. (4) of 8. 300. or may not amount to murder. 
There is no difficulty as regards those acts of culpable 
homicide really within cl, (4) of s. 300 but whicli are 
not murder by leason the opeiation of the one or 
other of the live Exceptions to a hOO But apart finm 
these Exceptions, the language of sub-clause (4) of 
s 300 introduces a new cl.iss of culpable homicide not 
amounting to muidei, vi^ , those acts really coveied by 
cl (c) of s 299 but still lying outside the scope of c! (4) of 
s 300 simply and solely by reason of the fact it cannot 
be said the act was committed rcithvut any excuse for 
incurring the risk of causing death or such bodily injury 
as is likely to cause death The question then arises 
what is the real nature of the excuse the existence of 
which would prevent culpable homicide becoming 
murder This excuse cannot on the one hand be ot the 
nature of excuses dealt with under the head of Geneial 
Exceptions and Private Defence m Chapter IV 
because the excuse contemplated by cl (4) of s. 300 
merely prevents culpable homicide fiom amounting to 
murder. Clause (4) equally with the other clauses of 
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1 B. 342; 19 M. 356; 4 L. B. R. 367=9 Cr. L. J, 
364 ; 7 W. R. (Cr.) 54 ; 1 N. L. R. 134=2 Cr. L. J. 746. 
Thus assault with an ordinary bamboo stick which is 
metal-shod, 19 K. L. R. 95=10 Cr. L. J. 166 ; 4 Bur. 
L. T. 253=12 Cr. L. J. 524=12 Ind. Ca. 292. Where 
the accused lay m wait for a man who had enticed away 
their female relation and beat him on the chest and 
back but carefully avoided hitting him on the head, and 
caused his death from the injuries, they were held liable 
only under s. 304, 1890 P. R. No. 10. Another type is 
that of dangerous acts, done with the knowledge that 
they do endanger life, but with no hostile intention, 
and with the belief that the danger will be escaped or 
warded off. Such was the case of the snake-charmer, 
who, to show his own skill and dexterity, placed a 
poisonous snake on the head of one of his spectators. 
The boy, not displaying a proper degree of confidenw. 
pushed the snake away, and was bitten and died. 5 C- 
351. See 1891 P. R, No. 9; 1898 P. R.' No. 5. Fr?- 
quently such offences will be committed where there is 
gross negligence in the management of dangerous 
things, or gross neglect of duty where human safely is 
concerned. A person in charge of an engine who 
entrusts its management to a boy. incapable and known 
by him to be incapable of managing it; It- v. Lo\ce,^ 
C. & K. 123 : a banksman at a mine, who omits the 
piccaution necessary to prevent the trucks running 
down the shaft; It v Hughes, D. &B. 248=26 
(M. C.) 202 ; the owner of a field through which there 
IS a public path, who allows a savage bull to be a 
large in the field, J East. P. C. 2G4, would severally 
be guilty of culpable homicide if death occurred. 

(3) If on the other hand the ciicumstanccs are 
sufficiently strong to support the inference the acciisc 
must have known that in all probability his net 
cause death or vital injury, then the act (if 
any excuse which would justify it, 1838 P. R. No. 
covered not only by cl. Ic) of s. *399 but also by cl. • 
s. 300, and is therefore murder, unless it 
witliirKanj of the exceptions to s. 300, 10 Bur. ^*,00* 
1 Cr. l\J. 184 = 1903 L. B, R. 125; 13 Bur. L. R. 
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See per Straight J.. in 3 A. 776 at 778; 6 N.-W. P. 
H. C. R. 26. Thus where the accused aoininistered 
Bhatura to facihtatc robbery and caused the death of the 
victim, his act was held to be covered by cl. (4) of s. 300, 

1911 P. L. R. 32 =12 Cr. L. J. 125=9 Ind. Ca. 
731, where 31 A. 148=9 Cr. L. J. 383=6 A. L. J. 
129= I Ind Ca. 765 is follaiccd and 30 A. 568= 
1908 A. W. N, 243=4 A. L. J. 402 is dissented from as 
bad law. See also 8 C. P. L. R. (Cr.) 9 ; 20 A. 143 ; 5 
L. B. R. 79=10 Cr. L. J. 363=3 Ind. Cas. 721. A cut 
with a knife m the neck only quarter of an inch from the 
carotid artery has been held to be an act so imminently 
dangerous that it must in all probability cause death. 

1912 P. R. Cr. 6=1912 P. W. R. (Cr.) 24=13 Cr. 
L. J. 197=14 Ind. Ca. 197. In 13 Bur. L. R. 330= 
6 Cr. L. J. 389 a blow on the back of another with a 
formidable weapon nas held to bring the act within cl 
(4) of b 300 by raising the necessary presumption as 
to knoM ledge. 

An act really within cl. (c) of s ‘299 may not fall 
within cl (4) of s. 30U. or may not amount to mutder. 
There is no difliculty as regards those acts of culpable 
homicide really within cl. (4) of s. 300 but which are 
not murder by leason the opeialion of the one or 
other of the five Exceptions to s hOO But apart fiom 
these Exceptions, the language of sub-clause U) of 
s 300 introduces a new class of culpable homicide not 
amounting to inurdei, mz , those acts really coveied by 
cl (c) of s 299 but still lying outside the scope of cl. (4) of 
s 300 simply and solely by leason of the fact it cannot 
be said tlie act was committed ttUhout any ezctise for 
incurring the risl. of causing death or such bodily injury 
as IS likely to cause death The question tlicn arises 
what IS the real nature of the excuse the existonce of 
which would prevent culpable homicide becoming 
murder. This excuse cannot on the one hand bo ot the 
nature of excuses dealt with under the he.ad of (icncral 
Exceptions and Private Defence in Cliaptcr IV jo/nra 
because the excuse contemplated by cl. (4) of b, ;i 00 
merely prevents culpable homicide from luiiountin" to 
murder. Clause (4) equally with the otiicr clauses of 
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amounting to murder. But if he had the knowledge 
that in all probability the act must cause death, then it 
is murder. This again would depend upon circumstances ; 
the blow as regards one person, or under ordinary cir- 
cnmstances, may not in the ordinary course of nature be 
likely to cause death, may yet be imminently dangerous 
to another, or under special circumstances. 4 C. 764; 3 

A. 776. Very often the act itself is the real test of the 
knowledge. 1890 P. R, No. 10 ; 5 N.-W. P. H.C. R. 235 ; 
Ratanlal 603 ; 5 W. R. (Cr.) 7 ; 14 C. 566 ; but where the 
injury caused is moderate and yet death results, it is 
possible to treat the act as a l>ona fide one done with the 
consent of the sufferer and the accused may be entitled 
to an acc^uittal, Ratanlal 765, or to be dealt with under 
s, 304A, 1932 U. B. R. (P. C.) 1. On the other hand, 
knowledge will be presumed if the weapon used is for- 
midable, S W. R. (Cr.)32,orfrom extraordinary cruelty, 
19 M. 356. 20 A. 143. Wbeic thiee persons acting m 
concert and armed with Latkts attacked a fourth and 
injured him so severely that he died from the result of 
the injuries, the Allahabad High Court in 14 Cr. L. J. 
615=^21 Ind. Ca. 663, held/ollowinff 15 Bom. L. R. 
303s=14 Cr. L. J. 235=19 Ind. Ca. 331 & 35 A. 329= 
11 A. L. J. 752=14 Cr. L.J. 609=21 Ind. Ca. 657, 
the act amounted to murder See also 11 A, L. J, 926= 
14 Cr. L. J. 685=21 Ind. Ca 1005; (where 9 A. L. J. 
180=13 Cr. L. J. 265=14 Ind. Ca. 649 is disapproved 
of) 13 Cr. L.J. 159=13 Ind. Ca 847 ;1890 A.W.N. 74. 

We have already seen th.it where death ensues from 
an act unaccompanied by either intention or knowledge 
as set foith in s *299 the offence can only be, if at all, the 
minor one under s. 304 (A) or a 32.3 or s 325 as the 
case may he. 10 W, R. (Cr.) 59 ; 1890 A. W. N. 105 ; U. 

B. R. (1897-1901) 1.293; 1888 A. W. N.236; 1881 A. 
W. N. 112. 

146. First Exception — Provocation.— The most im- 
portant of these exceptions is the first, which relates 
to provocation. It is intended to embody the general 
principles laid down by the English judges, that the 
provocation must be adequate, that the violence used 
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must be in proportion to the provocation, and that the 
act causing death must he done while the want ot self- 
control caused by the provocation continues. 

According to the law of England, provocation by words 
or gestures alone cannot be snfficient to reduce the ciime 
of killing intentionally, or with a deadly weapon, below 
that of murder Foster, Cr. L. ilOO. Welsh, 11 
Cox. 336. Upon this point, however, the framers of the- 
Code say ; 

“ We Kretvtlj doubt uhelher any good reason can be assigned 
(or this distinction, It ib an indUpatable (act that gross insnUs 
by word or gesture hare as great a tendency to moe many 
persons to Molent passion us dangerous or painful bodily injuries- 
Nor does it appear to us that passion excited by insult entitled 
to less indulgence than passion excited by pain. On the contrarj', 
the cucunistftTice that a man resents an insult more than a wound 
is anything but a proof that he is a man of o peculiarly bsd 
heart." 

Accordingly, they draw special attention to the fact, that under 
these sectioQS words and gestures are put upon the eime footing 
as any other provocstion. Appendix, Note M., 145. 

The l.ster Commissioners assent to this reasoning, remarking, 
that, " A discreet ludgo would properly reject the pi®' 
proiocation bj losulltog words in one case, while he would a» 
properly iiUmit it m another, according os the parly might be 
shown to belong to a class uinsstivc to insults of this sort or 
otherwise" Ux Report, B40. e. 271. p. 254. The condition of 
mind in which the purtKiilar licensed was when the proiocation 
was given *i proper element to be taken into consideration. 
2 M. 122, 1 Cp. L. J. (Sh n ) 81 An ln«uU to his religion ofTored.to a 
fasting ^cplah towiird«rightfaU on a day in the month of if-iniiU" 
IS liKclj to produce quite n dilTcrent effect if the ratne insult ha 
been offered to a Liillat, bctcl-le.xf seller In the streets of Tanjore. 

^Vhat the Code requires is that the provocation shotiH 
he grave and sudden, and such ns may bo considcren 
reasonably capable of depriving of his srU-conttol the 
man who receitcs it. 

“ To gi\c an accused person the benefit of Exception 
lo be shown dislmclly. not only that the act was done under t 
influence of some feelmK which took away from the person doing 
u\all control o^e^ hii actions, but that that feeling had ^ 
adcTjuate cause. ’ 1 B. L. R. (A.Cr ) 11; 10 W. R. iCfJ 28; 9 ». “• 
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(Cr }53: il B. 561; 11 C. 410;9 W. R. (Cr ) 72 5 Weir 1.307 5 
12 Cox. H5. Where on Ihc sodden oonfeision of a wifa ter 
her husband of her havinff committed adultery, the latter killed 
her on the Fj»ot, the ofTence was reduced from murder to the less 
prarc one. v. Jonr«, 72 3 P.213, 

In 2 M. 122, the d«>ce.ised came up in the middle of 
an altercation which had aheady been tjoinij on between 
the prisoners and the son of the deceased The High 
Court, in setting aside a conviction for murder, said of 
the provocation, which, as far as it originated from the 
deceased, had been merely abuse ” What is required is 
that it should be of a character to deprive the offender 
of his self-control ; in delerminiDg whether it was so, it 
is admissible to take into account the condition of mind 
in which the offender was at the time of the pcovocatiou. 
In the present case the abusive language used was of the 
foulest kind, and ivas addressed to a man already justly 
enraged by the conduct of the deccared’s son. ” See also 
1900 U. B. R, (1897-1901)291: 1 W. R. (Cr.) 23; 
1866 P. R, No. 12; 1902 R. R. No. 30; 1889 P. R. 
No. 7. A common source of provocation m this country 
IS jealousy. It has always been recognized that no 
higher provocation can be given than that of finding a 
man’s wife in actual intercourse with a paramour. .Mere 
suspicion IS not sufficient 

A man had well founded reasoo for eappoiiag that hu wife had 
lormed a criminal mtimacy with one Fakruddin One night she 
left bis side stealthily lie took up an axe, followed her, and 
found her m a public place, talking to t'akruddin He immediate- 
ly killed her with the ase The act wa** held to be murder The 
Court ruled that so far us the facts raised a suspicion of infidelity, 
such a suspicion was not a suflicient provocation in law , following 
the language of Itolfe, B , in W v Kelly, 2 C. & K. B14, where he 
said “ I state it to you without the least fear or doubt, that to 
take away the life of a woman, even your own wife, because you 


but the meeting took place m a public place, and under circum- 
stances which, while they might arouse the anger of the accused, 
could not be properly held to have deprived him of self-control to 
the extent and degree required by law. 8 A. 622 Where, how- 
ever, a man had actually witnessed criminality between his wife 
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and her paramour in the erening, and the next morning found his 
wife eating with him, and gising him food in her house, whereupon 
-the husband seized a hill-hooh and killed him, this was held to be 
eufBclent provocation within the meaning of Exception 1. Sceh 
conduct, coupled with what he had previously seen, implied that 
all concealment of their criminal relations, and ail regard to his 
feelings were abandoned, and that they purposed continuing their 
course of misconduct in his honse. 3 H. 33 ; 18 A. 497 ; 28 C. S71 ; 
1913 P. R (Cr.) 3=^11 Cr. L. J. 203 = 19 led. Ca.208 ; 1883 A. W. K. 197. 
All this agrees exactly with the language of the English laa*. “ It 
must not, however, be onderstood that any trivia] provocation 
which in point of law amoants to an assault, or even a blow, will 
of course reduce the crime of the party killing to manslaughter. 


of human frailty , it is one of the true symptoms of what the law 
denominates malice ; and therefore the crime will amount to 
murder, ootwicbstanding such provocation. ‘Barbarity,* *^7* 
Lord Holt, ‘ will often make malice.' ” 1 Ea»t, I\ C. S3t. Weir, 

1. 303 & 308; V. f'ce/ier, 8C. AP.m. Having regard to the strong 
ties of family feeling among Hindoos it has been held the benefit 
of this exception may be extended to a man who fiodi a female 
member of ^s family such as a married sister, in actual eriminsl 
intimacy with the deceased and kills him. ICr. L.J.901, The 
same principle was extended to an accused who found hU lUlef 
and her paramour comingout of the Hujra of a mos'^ae and when 
he questioned them was insulted by the paramour, the deceased, 
1903 P L. R No. 190«2Cr. L J. 705. For other cases see 
Rs*. T> O 8! 

Ig . . - ■ ■ 

78 . • - ■ ' 

4 


It is not enough to show that there was a sufficient 
provocation, and that the act which caused death was 
committed in consequence of the provocation. It 
be shown that the provocation destroyed self-control, 
and that the killing took place while that absence o 
Self-control lasted, and may be falrlv attributed to it. 
7 W. R. (Cr.) 27 ; 1884 P. R. No. 33 ; 9 M. L. T. 4S0= 
(19ll)2M.W.N. 275=12 Cr. 1_J.235=10 Ind.C..262: 
19 W. R. (Cr.) 35. The question to be determmea 
in every case will be, **w.as there time for the liloodto 
cool and for reason to resume its seat." Ratanla! 
Killing a man who is found in the act of adultery by^t ic 
iiusband is culpable homicide not amounting to niurucr , 
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“ but had he killed the paramour deliberately and upon 
revenge after the fact, and sufljcient cooling time, it had 
been undoubtedly murder.*' Foster, Cr. L. 296 ; 
4 B. L. R. (A. Cr.) 6=12 W. R. (Cr.) 68 ; 20 B. 215 ; 2a 
C. 613 at 620; 8 A. 635. Thomas, 7 C. & P. 817. 
It is not a necessary consequence of anger, jealousy or 
other emotion that the power of self-control should be 
lost, 14 B. 564 ; 1878 P. R. No. 10. In 8 A. 622 already 
stated, the plea of provocation would have failed on this 
ground, even if the provocation had been adequate. 
Following the woman in cold blood with an oxe showed 
a deliberate determination to kill her by way of revenge 
for any infidelity which she might be about to commit. 
Even if she had been found in the act, and then killed, 
it would have been impossible to ascribe the act to 
anything but a settled plan of vengeance, earned out 
as soon as the expected provocation furnished an 
occasion foi it. So it will be where suSicicnt time has 
elapsed to allow tho blood to cool, and where the killing 
arises from the hostile spirit aroused by the provocation, 
and not from any want of self-control to lestram it. 
1890 P. R. No. 7. Two gentlemen had a quarrel at a 
tavern, and threw bottles at each other’s heads They 
drew their swords, and if one had then killed tho other 
it would have been only manslaughter Tho Company 
interposed They sat quietly together for about an 
iour, and when they were about to separate, the deceas- 
/ ed offered his hand to the prisoner, who refused it with 
an oath, and said he would have his blood When the 


deceased was going out with the others, the prisoner 
called him back. They fought m the same room, v/ith- 
out witnesses, and the deceased was killed. This Vi-as 
held to be murder It v Oneby, 2 Ld. Raym. I4S3* 
1 Bail, P C. 253, see per Tmdal, C.X, }{ v 
Hayward, 6 C. & P. 157 ; Weir I. 303. Here, by tlm huy- 
oH time the law presumes the heat of pai^ibn iohayf- 
subsided and provocation changed into resentment wbi4 
is based upon a desire for revenge and not tho 
absence of self-control caused by passion- 12 W f? /n \ 
68;28C.613 at 620; 8 C.L.J.561= 9Cr.L J 32 ‘ j 

some cases the provocation may last a consid/ rail *«• 

28 C. 571 at 574. Proof of motive or previorj, ijlUiri, 
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not necessary to sustain a conviction for murder, if the 
act IS done coolly and barbarously, 7 W. R. (Cr) 60. 
But absence of motive will be a material element 
m considering whether a case is really covered by the 
■exceptions. 

It IS true under s. 86, 1.P.O., intoxication is no excuse, 
Weir I. 301 ; but there is nothing in law to prevent its 
.being taken into account in considering whether a case 
is covered by an exception. An act which might not 
seriously provoke a sober man might provoke a drunken 
man to an extremity of frenzy and his intoxication 
may therefore be taken into consideration in estimating 
the probable effect on his mind of the words or acts of 
others. 1 Cr. L. J. 473; 1866 P. R. (Cr.) 41. 

Exception 1 is further subject to three provisoes. 
“ First. That the provocation is not sought, or volun- 
tarily provoked, by the offender, as an excuse for killing 
•or doing harm to any person.” This seems neccssarilj’ 
involved in the language of the exception itself. If ^ 
person by word or act provokes anotlier to strike hto m 
order that he may have a colourable pretext for killing 
him, the subsequent killing must be ascribed to the stage 
of mind existing before the blow, not to that which 
followed upon it, Hafe, P. C. 457 ; 1 Ilarclc, P. G. 9G. 

In 8 A. 635, the deceased, who was a widow of a cousin, living 
in the ptlsoncr’e house, went out at night to meet her paratnour. 
The prisoner, evidently suspecting her purpose, armed himsel 
with a chopper, and followed her He found her in the act of con- 
nection with her paramour, and killed her with the chopper. *1® 
was convicted of culpable homicide not amounting 
and this sentence was changed by the High Court on . 

one of murder. Straight, Otbciatiog C.J., considered that, • , 
prisoner was not the woman’s husband, the fact itself constitu ® 
no Bufiicient provocation. Hut further, “ Ho neither called to he 
to come back, nor remonstrated with her nor sought to indue® 
her to return, but silently pursued her, and marked her down a 
the spot where he killed her. In other words, he went deliberately 
in search of the provocation, which is now sought to bo made t a 
mitigation of his ofTence.” 

“ Sfcondbj. That the provocation is not given bj 
anything done in obedience to the law, or by a public 
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servant in the lawful exercise of the powers of such 
public serv.ant.” It will be observed how different this 
proviso is from s 99. In the latter the right of private 
defence is e.vcludcd as against the acts of a public 
servant, though not strictly justifiable by law. Under 
the proviso, his acts may furnish provocation unless 
they are strictly lawful. Accordingly, where a soldiei 
was convicted of mnrder, for killing a sergeant who had 
arrested him for some misdemeanour, and no evidence 
was offered to show that the sergeant had any authority 
4o arrest him, it was held by all the judges that the 
provocation reduced the offence to manslaughter 
in'f/icr's case, 1 East, P. C. 303. See this subject 
discussed, ante, Ch III, § 73, pp. 

And 80 the ComoiUsioacr^ siy (Ut Reiwrfc, 1816, i 277, p. 
256.) “ We apprehend thit gra^e provocation given by anything 
done under eoier of obedience to law, or under cmir of its 
antborlty, or by a pabho servant, or to defence, \n eneu of what 
is strictly warranted by the Uw. m point of violence, or as 
regards the means used, or the manner of using their and the 
like, would be admissible m extenuation of homicide under this 
clause, for example, take the case of IVal Ti/hr referred to in 
the note to this chapter. Here was a public oUieer, a tax-gatherer, 
who came ‘to exercise his lawful powers ’in that capacity, uut 
doing so in a manner unwarranted and highly ofTeosivo, Tyler 
was excited to ‘violent passion,’ and m fais rage killed him on 
the spot The Commissioners upon this say, ‘so far, indeed, 
should we be from ranking a roan who acted like Tylor with 
murdeiers, that we conceive that a judge would exercise a sound 
discretion in sentencing such a roan to the lowest punishment 
fixed by the Uw for manslanghtei’ Appendix AI,p 141. 

“ Thirdly. That the provocation i9 not given by any- 
thing done m the lawful exercise of the right of private 
defence.” The framers ol this pioviso seem to have 
overlooked the fact, that two peisons may each be 
exercising the right of private defence against the other. 
In the illustration (6) to s. 98, L is lawfully exercising 
his right of private defence against A. because he takes 
him for a housebreaker ; and A is lawfully exeicisvn" 
the same right against L, because he is attacked when 
he is not a housebreaker. Practically the oversight is 
not likely to lead to any confusion. 
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not necessary to sustain a conviction for murder, if the 
net is done coolly and barbarously. 7 W. R. (Cr) 60. 
But absence of motive will be a material element 
in considering whether a case is really covered by the 
exceptions. 

It IS true under s. 86, 1.P.C., intoxication is no excuse, 
Weir I. 301 ; but there is nothing in law to prevent its 
being taken into account in consideiing whether a case 
IS covered by an exception. An act which might not 
seiiously provoke a sober man might provoke a drunken 
man to an oxtiemity of frenzy and his intoxication 
may therefore be taken into consideration in estimating 
the probable effect on his mind of the words or acts of 
others. 1 Cr. L. J. 473; 1866 P. R. (Cr.) 41. 

Exception 1 is further subject to three provisoes. 
"First. That the provocation is not sought, or volon* 
tarily provoked, by the offender, as an excuse for killing 
•or doing harm to any person.” This seems necessarily 
involved jn the language of the exception itself. If o 
person by word or act provokes anotlicr to strike him in 
order that ho may have a colourable pretext for killifl? 
him. * • * " ’ ‘’Mo the stage 

of ml • ' . ■ that which 

lollov • . * . . .P.C.OG. 

In 8 A. 639, the deceased, who was o widow of a cousin, Iivinff 
in the prisoner’s house, went out at night to meet her 
The prisoner, evidently suspecting her purpose, armed ' 
with ft chopper, nnd followed her. He found her in the act ol co 
ncction with her paramour, nnd killed her with the chopper, 
was convicted of culpable horoietdo not nmounting to lavf • 
and this sentence was changed by the High Court on 
one of murder. Straight, Otlieiating C.J.. considered ,.j 

prisoner was not the woman** husband, the fact itself 
no suflicicnt provoc.'ition. Hut further, “ Ho neither called »® 
to come back, nor remonstrated with her nor sought to in u 
her to return, but silently pursued her, and marked her down 
the spot where ho killed her. In other words, ho went deubera j 
in search of the provocation, which U now sought to bo mad* 
mitigation of his offence.*’ 

“Sfcond/y. That the provocation is not 
anything done in obedience to the law, or by a pubi 
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servant in the lawful exercise of the powers of such 
public servant.” It will be observed how different this 
proviso is from s. 99. In the latter the right of private 
defence is excluded as against the acts of a public 
servant, though not strictly justifiable by law Under 
the proviso, his acts may furnish provocation unless 
they are strictly lawfnl. Accordingly, where a soldier 
•was convicted of murder, for killing a sergeant who had 
arrested him for some misdemeanour, and no evidence 
was offered to show that the sergeant had any authority 
to arrest him, it was held by all the judges that the 
provocation reduced the offence to manslaughter. 
Wither's case, 1 East, P C 295 See this subject 
discussed, ante, Ch III, § 73, pp •206-215 

Ani3 80 tbo CooiaiJsuoncra say: (Ut Heporl. 18i6, s 377, p. 
256.) “ We apprehend thit gcAxe provocation given by anything 
done under eoi^r of obedience to law. or under erti'ir of its 
authority, or by a public servaot, or id defence, m of what 

Is strictly warranted by the law, in point of violonos, or as 
regards tbo means used, or the manner of using their and the 
like, wonld be admissible in extenuation of homicide under this 
clause. For example, take the c*sc of Wnl Tuler- referred to m 
the note to this chapter. Here was a-public olSeer, a tax-gatherer, 
who came ' to exercise bis lawful powers 'id that capacity, uut 
doing so m a manner unwarranted and highly offensive, Tyler 
was excited to 'violent passion,* and in bis rage killed hun on 
the spot The Commissioners upon this say, 'bo f^r, indeed, 
should we be from ranking a man who acted like Tyler with 
murderers, that Wd conceive that a judge would exercise a sound 
discretion in Beotencing such ii mao to the lowest punishment 
fixed by the law for manslaughter’ Appendix il , p 14} 

“ Thirdly That the provocation is not given by any- 
thing done in the lawful exercise of the light of private 
defence.” The framers of this proviso seem to have 
overlooked the fact, that two persons may each be 
exercising the right of private defence against the other. 
In the illustration lb) to s. 98, L is lawfully exercisin" 
his right of private defence against A, because he takes 
him for a housebreaker ; and A is lawfully exercising 
the same right against L, because be is attacked when 
lie is not a housebreaker. Practically the oversight is 
not likely to lead to any confusion. /- 
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It is not clear what is meant by the Explanation at 
the end of Exception 1, which states that whether the 
provocation was grave and sudden enough to prevent 
the offence from amounting to murder is a question of 
fact. 13 W. R. (Cr.) 33. The law upon the point is 
laid down in Foster Gr, L. 255 as follows : 

“ In every case where the point turneth upon the question, 
whether the homicide was committed wilfully and maliciously, of 
under circumstancea justifying, excusing, or alleviating th* 
matter of fact, vtz., tchether the facia alleged by icaij o/ jrwh* 
fieatiov, exetiae, or alleriaticn are true, is the proper and on y 
province of the jury. But whether, upon a supposition ol tw 
truth of facts, such homicide he justified, excused, or alleviated 
must he submitted to the judgment of the Court; for the con- 
struction the law putteth upon facts staled and agreed, or found by 
a jury, is m this as in all other cases undoubtedly the proper pf^ 
vinee of the Court. In cases of doubt and real difEcnlty, »• ** 
commonly recommended to the jury to state facts and ^irco®' 
stances in a special verdict. But where the law is clear, ‘|1>® 
under the direction of the Court tn point of law, matters of 
being still left to their determination, mav, and, If they Bite »«' 
advised, always will find a general verdict, conforroablyfc to «oc _ 
directi^'n. .l,f qu<eationein jurii non re^pondeanl 

It IS probable that the Explanation moans 'notbiof 
different from this. There can be no doubt 
a pure question of Jaw' whether, the facts bcini g fooOQ, 
a prisoner IS justified or excused under the cl laptcrri 
General Exceptions, and there seems no reason' 
question whether his guilt is alleviated under Ex( QvgptionJ 
should follow a different rule. Possibly it mi meja 
that the question, whether the provocation had 
ed him of self-control, was a pure question of 
no doubt it is. The importance of a right undey, 
ing upon this point will be generally felt a’ 

case comes before the High Court by way 
In 1 B.L.R.(A. Cr.) 11=10 W. R. (Cr.) 26. Gl-f; 

while clearly of opinion that no provocation JiL 
made out upon the facts of the case, consioci^ |Vj. 
provocation was a question of fact, and a? 

judge and a«sc 5 ‘«ors liad found on the evidence 'tfi uiti' 
priso.ner was not guilty of niurdor, the I ) Cc' 

could not interfere, no question of law being 
In an exactly similar case, in 8 A. 635, the Hig ^ Court 
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of All.ihabatl treated the sufticitney of the facts found 
to constitute grave and sudden provoc.xtion as a mere 
qne^tton of law, and altered the conviction to one of 
murder. But this view is wiong as it ignores, the 
Explanation appended to the fiist fCxception. A belief 
m having been the victim of witchcraft during a period 
extending over three or four months was held in Weir, 
1.3 J5, not to entitle the accused to the benefit of Exception 
1. See aUo 6 W. R. (Cr.) 82 ; Weir 1. 308 1 L. B. R. 

46, 14 C. P. L. R. 183 &Ratanlal 766. as to other in- 
stances where the plea of giavc and sudden provocation 
had been negatived To sustain the plea successfully 
the provocation must have been both giave and sudden 
and the killing must have taken place while the absence 
.of self-control resulting thciefrom and fairly attributa- 
ble to it. lasted 

147. Exceeding the limits of Self-defence — Excep- 
tion 2 reduces below murder all cases in which death has 
been caused by an excessive use of the right of self- 
defence, provided the act lias been done in good faith, 
without premeditation, and without any intention of 
doing more harm tlian is necessary foi the puipose of 
such defence. It is not every excess of the right of self- 
defence that will reduce the crime from being one of 
murder. The limitations implied in the Exception are 
serious and in no way enlarge the English law on the 
subject. Thus sliooting a tiespasser upon one's farm 
will undoubtedlj’ be murder See Moir's case, stated m 
Price, 7 C, & P. 178 & 5 W. R. (Cr.) 33. 

If the deceased had attempted to pull the nose ot the 
accused or to give him a good boxing on the ear and the 
accused killed him with a view to escape the boxing, the 
argument is very often heard on hia behalf — that ho had 
a right of body-defence to the extent of inflicting injury 
short of death or grievous hurt , the killing was therefore 
an act in excess of this right, the accused was conse- 
quently entitled to the benefit of this exception and the 
act could not therefore amount to murder — The fallacy 
involved in this mode of reasoning consists in ignorjn" 
the words of the exception ‘ icithout any intf/Ul/jn of 
doing more harm than is necessary for the •purpose of t u'h 
82 
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defence.' Every act of killing while exercising a right 
of defence is not eoveied by this exception and need not 
necessarily be reduced to a lesser offence than murder. 
It IS not necessary to shoot a man dead if he is stealing 
a few cocoanuts from your garden especially when the 
thief IS discovered while on the top of the tree, 13. Cr. 
L.J. 782=17 Ind.Ca.4l4. But cases of this description 
have to be caiefully distinguished from cases where a 
man’s liberty is in peril under such circumstances no 
man can be expected to modulate the strength of Ins 
blow Thus, when the deceased tried to seize the accused 
knowing he was wanted by the police, and the accused 
gave two blows with an axe on the head and shoulder 
of his captor, and killed him. it was rightly held in 12 
Cr. L. J. 81=9 Ind. Ca. 452 that the accused was 
entitled to the benefit of this exception. Seo 1^9 P* 

R. No. 1. But. where an accused, with a view to 
detect thieves stealing his toddy mixed up a deadly 
poison with tl.e toddy m the pots, and liad them tied on 
to the trees, so that anyone surreptitiously climbing to 
steal the toddy might easily bo detected, it was held 
such act would amount to murder. 1 U. B. R. (1902- 
1903) P. C. S; 1 U. B. R. (1897—1901) P. C. 241. 
Considering the number and difficulty of tho questions 
which arise in regard to the right and the limits of self* 
defence, this Exception is most important. 

No doubt tile onu.i is On the accused to set up the 
plea of self-defence. 8 C, W. N. 714=1 Cr. L. J- 708. 

but instances are not rare where lio had omitted to ‘‘O 

^o, but the evid«*nc«* disclosed a Fcufllc of 'diiic kmd 
in which the accused had to contend against ‘'I'm'*'*! 
men and the .ipjadlato court of its own motion had 
draun the inference the accused acted in srif-defenee. 

S. -.-, r a. & M. L. T. 462=12 Cr.L. J. 18=8 tni 
Cn. 1088 ; 16 C. L. J. 440 = 13 Cr. L. J. 905=1' 
Ind. Ca. 1031. It has tii ha riiiRMnhtird t”''' 
tlu' Mglii I** one of defence and not of eln-ati'* ne n 
Thus imrsuing a tliief and kiltiiig him after tin' hmi'C- 
tre^piis-* had c. ived. 10 W. R. (Cr.) 9. or cnlting otT Ihr 
hf.id of a burglar who, while detected in the act of entt^* 
ing .1 h'i«‘-e. w.as making Iinntic efforts to escipe. 5 W. 
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R. (Cr.)73=l Ind. Jur. (N.S.)253. were hold to be 
nothing: shoit of murder But if the liurglar was still 
in the act of entering into the hon‘>e, it would bediffeient, 
6\V.R.(Cr.)50; lCr.L.J.285. Sees? 102 & lOo swyjra 
and 10 W, R. (Cr.) 9 as to c«>ininencement of the light. 
Where the accused found a feeble old woman stealing his 
crop and beat lier so violenth that she died from the 
effect o{ the attack, he was adjudged guilty of murder, 
5 W. R. (Cr.) 33. It most he temembered the defence 
must he against an tmimnent dangei to bodv or pro- 
pel ty. A mere statement by the deceased that by incan- 
tations he liad caused the death of four of accused's 
children and bv similar process he would get accused 
devoured by a tiger was held to give nsc to no right 
of defence. 4 B. L. R.. Appx. 101=: 13 W. R. (Cr.) 
55. But where a cry of thief was being unjustly raised 
against the accused and he turned round and shot dead 
one of his pursueis, it was adjudged that his offence 
was only culpable homicide and not muider. as he had 
a right of body-defence against his puisuers and he 
could have lawfully inflicted any injuiy shoit of death, 
1880 P. R. No. 1. In deciding whether the accused 
exceeded the right of private defence, it must be remem- 
bered that a man when attacked by another cannot be 
expected to judge too nicely or modulate the amount of 
force that he will use. 13 C. W. N. 1180 = 10 Cr. L. J. 
391=3 Ind. Ca. 867. S<'e § 77 .s«pm at p 218 But 
when a man is att.icked In anotliei who !•» unarmed, he 
would not be justified in stabbing him thioagli the 
lungs with a laigc knife* though Ins offt nen would bo 
less than inurdci by leasoii of this exception. 14 K. L. 
R. 24=1 Cr. L. J. 491. It would l>e veiy difficult to get 
a court to bchexc th.it such a vital iiijaiy was necossaiy 
especiall} wheie the object of the assailant was nothing 
more than to give a good heating Again, while he accus- 
ed was m the act ot stabbing a thud patty, the deceased 
to pievcnt li's doing so hit him on the head and the accus- 
ed inflicted a fatal blow on the deceased It was //eid, 
theie was no scope for the operation of this exception 
as the deceased hit the appellant in the exercise of the 
light of private defence as laid down m s 97, 1 P C.. 
4 Bur. L. T. 221 = 12 Cr. L. J. 477=12 Ind. Ca. 85. 
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148. Bona fide Act in excess of the Powers of a 
Public Servant, — Exception 3 contains a provision for 
the piotection of public servants and tliose who aid 
tlicm, when acting for the advancement of public 
justice, when they exceed the power given them by 
law, and cause death by doing an act, believed in good 
faith to be lawful and necessary' for the due discharge 
of tlieii duty as such public seivant, and without ill-mil 
to^\alds the person whose death is caused. For instance, 
a reward had been offeied for the capture of an outlawed 
muidorei Some village servants, who believed that 
they would he punished if they did not effect his 
capture, tracked him down, and at once killed him. 
They made no effoit to take him alive, as they apparent- 
ly could have done This act was held to come within 
th«' ]C\ception, and so to be only culpable homicide not 
amounting to murder. 5 N.-W. P. H. C. R. 130. On 
the other hand, the Exception docs not apply whore a 
public servant, employed in a public duty, does an act 
wholly otUbule such duty, m order to carry out some 
priNatc puiposc of bis own. 

A head constublc engaged lu invMligAting ii ca^o of theft pro- 
ceeded to ho.irth the tents of some puHiei. I'lnding notnmR 
proceeded to ejtort luoncj from them, and to cfTect his ohje^^ 
unlnnfuUv ordered sornc of the to bo bound nnd 

nn.i>. This led to a disturbance end threits of viofenc*' b> 
RipsKS. upon Mhich the hc-id-constabte fired a gan into 
crond, and killed one of them It wan held that h*-- w 
Ruiltj of murder. The Conrtfiaid' “ llun''clf hftMnR ' 

the action of the Ripsici by his lllepil and improper pro 
cedurc, the resj,ondcnt stands in no better and no wome pos* > 
than un> private person, and is not entitlej to the 
jiroleclion which is thrown around h public servant , 

acliMi. in the iliRcharge of hii dut>. It doci mil appear to u* 
am cjuiMtion of self-ilcfcnce arista, for upon the facts it U v 
that .»nv vppr, hcnsion of denlb or grievoui hurl which the 
ponih nt lUiRht have had, lould li lie at once been diterminej ^ 
the releo-c of ■■ • - . ' • * 

nnd Ihi vvilhili . < ** ' '* 'i 

3 A 253 Sim . • . ■ ■■ 

at' * to jijx'n li p 

extreme j. vv.iH nic< sv »r> for the preservation of pnblte 1’^*''..* 
the Mvira* II.,;h lourl held m 2t H tW ihvt th.i act wav 
done I„,r/ a, thvt ex, .region i-defirnd m the IVntl (O'* • 

aidth. Kikim; of Ilf. c ui onlv 1.. jurt.fied b) the neccwit) 
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protectini’ person or propertj against forms of violent crime, Piid 
they were not entitled to the benefit of this exception So, where a 
gaoler wilfully, and against the will of the prisoner confined the 
latter in a cell where another prisoner infected with smill-pox 
lodged, with the result the health) prisoner took ill and died, 
the gaoler was adjudged guilty of murder under Kiighsh law, 
Cii/r// 1. Ji-niihriJ-i'-. 2 Strange, 854, foit-r, 322, and probably the 
result w outd be the same under the Penal Code having regard to 
the limitUions iniolied in the application of this El'cccption. 

149. Sudden Fight. — The foiii-th exception seems ex- 
it i‘. ’ ;:i 

V V f. ’ -i.- • ' I! •; 

1 W.R.(Cr.)33;ia66P.R.No. 12. The qiiarteUmUhc 
fioht inu«t bd so far contiaiious. that the latter takes place 
while tlio heat of passion engendered by the iormer 
still continues, and this may be even although such an 
interval elapses as is required foi obtaining weapons. 
iHale.P C 4 ')} , 1 Haick.P C. ‘IT . 5 C.31. Suchacase, 
howevei, could haidly happen except wheie the per- 
sons concerned had weapons at hand, as ovetyono had 
until comparatively lecent times Nor is a quarrel 
sufhcient, tvheie it appeals from the whole oucutnstances 
of the c.ise, that he who kills the othei was master 
of his tempei at tlie time, and still less wheie the quar- 
rel was voluntarily brought about bv the one who takes 
advantage of it to kill Ins opponent i Bowk P C. 96, 
97. The last clause of the Exception, as to taking un- 
due advantage, and acting in a ciuel and unusual man- 
ner, seems, according to the English decisions, latlier 
to apply to the beginning than to the end of the pio- 
ceeding, and to he taken as furnishing evidence that 
the injury was inflicted delibeiatcly, and not under the 
influence ofpassion. Maicgridge's case, Kelyng 49, is 
stated as io]iow9, in Foster's C> Lair, 295, m refeience 
to this question. “ llawgridge, upon woids of angei, 
threw a bottle with great force at Mr Cope, and 
immediately drew his sword Mr. Cope returned a 
bottle at the head of Mawgndge and wounded 
him, whereupon Mawgndge stabbed Cope. This was 
ruled to be murder ; for Mawgtidge, in throwing 
the bottle, showed an intent to do some great mischief ; 
and his drawing immediately showed that he intended to 
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148. Bona fide Act in excess of the Powers of a 
Public Servant. — Exception 3 contains a provision for 
the piotection of public servants and those who aid 
them, when acting for the advancement of public 
justice, wlien tliey exceed the power given them by 
law, and cause death by doing an act, believed in good 
faith to be lawful and neccssaiy for the due discharge 
of then duty as such public servant, and without ill-will 
towaids the person whose death is caused. For instance, 
a reward had been offeied for tlic capture of an outlawed 
muiderei Some village servants, who believed that 
they would he punished if they did not effect his 
capture, tracked him down, and at once killed him. 
They made no effort to lake him alive, as they apparent- 
ly could have done Tbi^i act was held to come within 
the Jilxception, and so to bo only culpable homicide not 
amounting to murder. 5 N.*W. P. H. C, R. 130. On 
till- other hand, the K.xceplion does not apply whore a 
public eerwant, employed m a public duty, does an act 
W’lioll} outside such duty, in ordci to carry out some 
private puipusc of his own. 


A heml c‘oii&t-kbtc engaged in inxestigatiny ii case of theft pro* 
cceded tokc.iith the tents of eotno gi^tsie^i. Finding nothtng “* 
proceeded to extort money from them, tint! to cffecl his objeot 
unlawfull> ordered 8omc of the Kijwies to he boujid iind carried 
a«.i>. This led to tt disturbance und threat? of \lolcnCu b> the 
RiliHics, upon which tho head consUble fired ft gun into the 
crowd, and killed one of them. It was hold that h*- 
gmltj of murder. The Courtsaid: “Iliinself h.^ini; provoked 
tho action of the gipsies bj his illegal and itrtj>rop‘'^.t’^®' 
ci<lure, the respondent stinds in no better nnd no worse i>04Aioa 
than un) private i»erson, und is not entitled to the 
protection ivhich is tbrovvn around iv public servant 
uctinc in the d'seharpo of Ins dut). It docs not appear to H* • 
nnv nueMtioii of Self defence nrisca, for upon the facta it i* clear 
th.it am apiin hcnsion of death or grievous hurl which 


at' » to ojv-n liic at a 
extn m> >t< ]i w as ni c 
llie Madras Ib^'li t .. 
done III yi I ,i /„.// ,1, 
«i d tin I vkiiii,- > 1 hf* 


mob without svtisf^ing himnelf that sued 
«>sar) for the pnservntion of public I**"' * 

urt h. M III 21 H C49 th U this -vrl j/ 
lb it exi.rrs'ton is defiiud in the I’rnal ^ ^ J 
lait onl> be lustififd b) the prct»vA) 
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• '■ * — * *- -'--I crime, Pnd 

So, where a 
confined the 

. th sroill'PO'c 

lodf^ed, nhh the result the healthy prisoner took ill and died, 
the gaoler waa adjudged gttilty ol murder under KnsUah lavv, 
Caftrll V r„niihriil-i<'. 2 Str&ngc, 854, Foshr, 322. and probably the 
result would be the same under the Penal Code hiving regard to 
the limitations involved in the application of this Brception* 

149. Sudden Fight. — The fourth exception seems ex- 


V i, , r. !’ r.‘, • , r. r II .:, 

1 W.R.(Cr.)33;1866P.R.No. 12. The quarrelantUhe 
fight mu'l be so far contintious. that the latter takes place 
tvinie the heat of p.ission engondeied b> the former 
still coQtinues, and thjs may be even although such an 
interval elapses as is required for obtaining weapons. 
lHale,r C 4y}. lHanl,P C.or.5C.31. Suchacase. 
howevei, could hardly happen except whore the per- 
sons conceined had weapons at hand, as everyone had 
until comp.irativeU recent hines Nor is a quairel 
sulhcient, ttherc it appeals from the whole circumstances 
of the case, that he t\ho kills the other was master 
of his temper at the time, and still less where the quar- 
rel was \oluntarily brought about by the one who takes 
advantage of it to kill lus opponent 1 Raxoh, P C. OG, 
07. The last clause of the Exception, as to taking un- 
due advantage, and acting in a cruel and unusual man- 


ner, seems, accoidmg to the English decisions, rathei 
to apply to the beginning than to the end of the pro- 
ceeding, and to be taken as famishing evidence that 
the injury was inflicted deliberately, and not under the 
influence of passion il/aicj7rrd(7e'5 case, Kelyng 49, is 
stated as follows, m Foster’s Ct. Laic, 295, m reference 
to this question “ Mawgridge. upon words of an"er 
threw’ a bottle with great force at Mr Cope, and 
immediately drew his sword Mr. Cope leturncd a 
bottle at the head of Mawgridge and wounded 
lum, whereupon Mawgridge stabbed Cope This was 
rulPd to be mnider ; for Mawgridge, in throwing 
the bottle, showed an intent to do some great misclnef • 
and his drawing immediately showed that he intended to 
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follow the blow ; and it w’as lawful for Mr. Cope, being 
BO assaulted, to return the bottle. *’ On the other hand, 
where the quarrel has reached the extent of a hand-to- 
hand contest, the use of a deadly weapon, though wholly 
inexcusable as a inattci of self-defence, has been held to 
be reduced below murder in consideration of the heat of 
passion 1 East, P.G.SM. /I /oWior/ would this be the 
case where the weapons used suchas laities, are not ncces- 
saiily deadly, though capable of being used with fatal 
effect. 3 W. R. (Cr.) 38. Mere passion, not excited by a 
quaiiel ending in a fight, is not sufiicient. A man killed 
his wife, and the sessions judge held, under Exception 4, 
that the offence was not murder, saying that the blow 
was “ probably given in the sudden heat of passion, and 
avithout any intention of causing death,” Jackson, J., 
said ; " To bring the case within tlie Exception he alludes 
to, ho must find all the facts mentioned in that Exception. 
In this case there docs not seem to have been any fight 
at all, and cnitamly the offender took most uniluc 
advantage of lus unfortunate wife, who was cooking bis 
dinner, in as'auttirg her with the lica \7 stool, and acted 
in a most ciuel and unusual manner ’’ 3 W. R. (Cr.) JS* 
In 5 Bur. L, T. 17= 13 Cr. L. J. 272=4 Ind. Cns. 656, m 
the course of a faction fight the accused inflicted a fatal 
Mound on tlic decca'od though the latter was not engagi'd 
in the fight, and had cned out that he was unarmed. Tiic 
accused wa®, however, given the Ixjiiefit of this Exception 
as in the lie.it of the tight he might have mistaken the 
attitude of the deceased. 5 M. L. T. 207=11 Cr. L. J* 
191=4 Ind. Cas. 1116, 1914 P.L. R. 3=19l4P. \V. R* 

(Cr.)4, The f.ict the accused being unarmed fetched tlie 
/.cf/oi/ wc-apon ivhilestill labouring under the p.i'.'ion I'l 
not deprive him of t!ie benefit of this ICxceplion proiidei 
the blow \v.is struck before Iic had time to cool down, 
Cr. L. J. 888. lUil if two men fight and one u'les a 
deadly u< ;ipon, the other being unarmed, the former w* ^ 
be coneidiTed to have taken undue advantage fiO ns to ^ 
disentitled to the Ivnefit of this Exci'ption. 1 Cr, L. •• 
1128=2 L. B. R. 320. But when- the nccii'-ed whi''’ 
smarting under a blow from a stick and possibly 
hensiieof fiirllu-r iiolciico, finding a knife at hand, too 
it up, ami ih the mrUe inflicted the fatal wound he wa'' 
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held entitled to the beneht of this Exception, 24 W. R. 
(Cf.)48. See also 1864, W*R. (Cr.)36; 7 W.R.(Cr.) 70 
[106] ; 1885 S. J. L. B. 371 ; 1881 A. N, W. 156. But 
such benefit may be lost if undue advantage is taken, 9 
Bar. L. R. 45; 1884 S. J. L. B. 271, as fighting under 
an advantage is always murder Thus where the fight is 
not sudden but pre-arranged it would certainly be murder, 
li. V. CtiJdij, 1 C, &K. 210; 5 C.31 ; 1 W. R. (Cr.)33. 

Ksen m days vvhen duelling was a matter of daily 
occurrence, and when deaths resulting from it passed 
without notice, the English law was inflexible in holding 
that killing in a duel was murder, both in the principal 
and Ins t.ccond / Hale, P C. 143 ; 1 Haick, P. G. 97. 
Duelling, of cour-i, does not come within Exception 4, 
and IS not piotected at alf. iinfess it comes within the 
nest Exception 

130. Homicide by Consent. Exception 5. — This 
exception introduce^ mto th? Code a departure from 
th“ English Law.— But it is esiential, to get the 
benefit of this Exception, to prove something more 
than that the deceased voluntarily took the risk of 
death Thus, where the accused had told the deceased 
that he xsouid stab him if he came into his house, and 
yet the deceased voluntarily entered the compound of 
the accused’s house, and rushed at the accused, knowing 
that lie was aimed with a knife, and in the course of the 
struggle the accused fatally stabbed the deceased, the 
act was held not covered hy this Exception, 5 L. B. R. 
160=11 Cr. L. J. 345=5 Ind, Ca. 983. To get the 
benefit of this Exception it is not sufficient mei'ely to 
show that the person whose death was caused volun- 
tarily took the risk of death. 

The original CominUsianers, wrtlmg in 1B37 of a similar 
pro\i8ion 8 298, m their Code, eay : (Appendix, Note M, 
p. 145). " Our reasouB for not punishing it so severely as murder 
are these In the first place the motives which prompt men to the 
commission of this oflence are generaliy far more respectable 
than those which prompt men to the commisaion of murder. 
Sometimes it is the elTcct of a etrong sense of religious duty 
Bometimesof astrong sensoof honour, not unfrcquently of human- 
ity. The soldier who at the entreaty of a wounded comrade 
puts that comrade out of pain; the friend who supplies lauda- 
num to a person sutTcring the torment of a lingering disease; 
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follow the blow ; and it was lawful for Mr. Cope, being 
so assaulted, to return the bottle. ” On the other hand, 
where the quarrel has reached the extent of a hand-to- 
hand contest, the use ol a deadly weapon, though wholly 
inexcusable as a matter of self-defence, has been held to 
be reduced below murder in consideration of the heat of 
passion 1 East, P. G. 2^4. A fortiori would this be the 
case where the weapons used such as latiits, are not neces- 
sarily deadly, though capable of being used with fatal 
effect 3 W. R, (Cr.) 38. Mere passion, not excited by a 
quarrel ending m a fight, is not sufficient A man killed 
his wife, and the sessions judge held, under Exception 4, 
that the offence was not murder, saying that the blow 
was “ probably given m the sudden heat of passion, and 
without any intention of causing death.” Jackson, J., 
said : ” To bring the case within the Exception he alludes 
to, he must find all the facts mentioned in that Exception. 
In this case there does not seem to have been any 
at all, and certainly the offender took most undue 
advantage of his unfortunate wife, who was cooking his 
dinner, m assaulting her with the heavy stool, and acted 
m a most cruel and unusual manner.” 3 W. R. (Cr.) 18. 
In S Bur. L. T. 17=13 Cr. L. J. 272=4 Ind. Cas. 656, m 
the course of a faction 6ghk the accused inflicted a fatal 
wound on the deceased though the latter was not eng^ed 
in the fight, and had cried out that he W’as unarmed. The 
accused was, however, given the benefit of this Exception 
as in the heat of the fight he might have mistaken the 
attitude of the deceased 5 M. L. T. 207=11 Cr. L. J. 
191=4 Ind. Cas. 1116, 1914 P. L. R. 3=1914 P. W. R- 
(Cr.)4. Thef 
ict/mZ weapon 
not deprive hiu 

the blow was struck before he had time to cool down, 
Cr. L. J. 888. But if two men fight and one uses a 
deadly weapon, the othei being unarmed, the former wi 
be considered to have taken undue advantage so as to e 
disentitled to the benefit of this Exception. 1 Cr. .j 
1128=2 L. B. R, 320. But where the accused while 
smarting under a blow from a slick and possibly appre- 
hensive of 'further violence, finding a knife at hand, too 
it up, and jh the melee inflicted the fatal wound he livas 
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held entitled to the benefit of this Exception, 24 W. R. 
(Cr.)48. Seealso 1864. W.R.(Ci-.)36;7W.R.(Cr.) 70 
[1061 ; 1885 S. J. L. B. 371 ; 1881 A. N. W. 156. Bat 
such benefit may be lost if undue advantage is taken, 9 
Bar. L. R. 45; i884 S. J. L. B. 271, as fighting under 
an ad'aniage is always inuider. Thus wheie the fight is 
not sudden but pr»-*arr.inged it would certainly be murder, 
i?. V. Ciiddi/. 1 C, &K. 210; 5 C.31 ; 1 W. R. (Cr.)33. 

E\cn in days .vben duelling was a matter of daily 
occurrence, and when deaths tesuUing from it passed 
without notice, the English law was inflexible m holding 
that killing in n duel was murder, both in the principal 
and his second 1 Hale, P. C 443 , 1 Hatch, P C. 97. 
Duelling, of cour.sc, does not come within Exception 4, 
and IS not piotecled at aU, unless it comes within the 
next Exception 

130. Homicide by Consent. Exception 5.~-Tbis 
exception introduces into the Code a departure from 
the English Law. — But it is essential, to get the 
benefit of this Exception, to prove something more 
than that the deceased voluntaiily took the risk of 
death Thus, where the accused liad told the deceased 
that he would stab him if he came into Ins house, and 
yet the deceased voluntinly entered the compound of 
the accused's house, and lushed at the accused, knowing 
that he was aimed with aknife, and in the course of the 
struggle the accused fatally stabbed the deceased, the 
act was held not covered by this Exception, 5 L. B. R. 
160=11 Cr. L. J. 345=5 Ind. Ca. 988. To get the 
benefit of this Exception it is not sufficient mmely to 
show that the person whose death was caused volun- 
tarily took the iisk of death. 

The original CoranUiiioners, writing in 1837 of a eimilar 
provision s 298, in their Code, say (Appendix, Note II., 
p. 145). “ Our reasons tor not punishing it so severely as murder 
are the»e In the first place the motives which prompt men to the 
ctfUiTnis^ion oi S.w mcTe respectaMe 

than those which prompt men to the commission of murder. 
Sometimes it is the effect of a strong sense of religious duty 
Bometiinesof a strong sensoof honour, not unfrcquently of human- 
ity. The soldier who at the entreaty of a wounded comrade 
puts that comrade out of pain; the friend who supplies lauda- 
num to a person sutferlng the torment of a lingering disease; 
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the freedman who in ancient times held out the sword that 
his master might fall on it; the high-born native of India 
who stabs the females of his family at their own entreaty, in 
order to save them from the iicenttonsness of a hand of maraud- 
ers, would, except in Christian societies, scarcely be thought 
culpable, and even m Christian societies would not be regarded 
by the public, and ought not to be treated by the law, ss assas- 
sins Again, this crime is by no means productive of so mucli 
evil to the community, as one evil ingredient of the utmost 
imp^rtan-e is altogether wanting to the offence of volantary 
culpable homicide by consent. It does not produce general 
insecurity. It does not spread terror through society, etc. 

bee a veiy curious case of the murder of a wife at her O'vn 
request by her husband, in fiW. R (Cr.)57. 

It IS singular that Macaulay, who wrote this passage, 
legislating for a countiy where Warren Hastings bad 
shot a Member of his own Council in a duel, Hying m 
an age when men like Canning, Castlereagh, and 
Wellington fought duels, and being prefectly familiar 
with the English Law, should not have thought of 
noticing the effect of this clause on the penalties^ of 
duelling, either by admitting that it did, or by e.'tplaining 
why it did not, reduce the killing of a man in a duel 
from murder to something loss. The words of the 
clause undoubtedly include the case.’ A man who 
voluntarily stands up to be shot at twelve paces, consents 
to take the risk of death, a risk which no act of his can 
lessen or avert. 

The restrictions appended to the clause m the draft of 
1837, and the I'oasons above cited, ivie just as applicable 
to duelling as to anv of the other cases suggested. 
When, however, the Code was about to assume its present 
foim, several of the officials to whom it was submitted 
referred to cl. 203 as applying to a fatal duel, and the 
Commissioners of 1846 in their first Report fss. 2S7— ■ 
290) accept and approve of this view, and of the policj 
of so changing the law They' also point out " tliat in 
the draft of the Code first printed, a duel was given as 
an illustration of “ voluntary culpable homicide by con- 
sent”. I think, therefore, there can be no doubt that 
Exception 5, which is merely the original s. 298 without 
its limitations, does reduce the offence of killing an an- 
tagonist in a fair and open duel from murder to culpable 
homicide not amounting to murder. 
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An an'ilo?ou«, but b) no iiieins idcntiC'^li question bos arisen 
several times in ncngal, mtl has r‘ae to conflicting decisions, 
rtr.. whether F.vception 5 applies to theca se of bands of men-fafhiaf* 
who go out u ith .t (iremcdit ilet] determination to most and fight each 
other, and armed u'lth more or lese deadly aa'capons Ira the first 
of these rases SC 3l, dispute as toa (neee of land had arisen bet* 
aaeen Abdool Lashkar and Vbdool Khoondkar, Lashkar came with a 
part} of fifta or hivta men .armed aa ith spears and /(7//nr?to’plough the 
land, Thea were met ba- .a Similar party of Khoondkar’s men. A fight 
took place in the course of avhich Assuriiddm, one of the Khoond* 
kar psrta, met his de^th Tho sessions judge found that the evi* 
dence clearh established that Assumddin was present at the riot 
as a professional under the leadership of one Naslruddia ; 

and that the deceased, and the men with whom he was siding, be* 
ing also professional spe armen. brought on the fight mtentionally- 
and that they entered into it lailhnglr and avith pre-consent, being 
well aarare of thi. risk they ran by bO doing He therefore fonnd 
that the case came aaithln Crccption 5. On appeal by the prison- 
ers, the findings of the sessions ]Ui1,;s were accepted, but the 
High Court considered that he had been mistaken in his 
laaa*, and that the case avas really one of murder. Amalie, J.| 
said (p S4) . " I cannot concur m the view taken by the Judge, that 
when persons of fall ago voluntarily engage in la fight with deadly 
aaeapons, they take the risk of death with their own consent, and 
that, cb a consequence, culpable homicide occurring m such a fight 
13 not murder. If this siew be correct, tbe fourth exception would 
be superfluous If cul{).able homicide in apremeditated fight with 
deadly weapons is not murder, x fmlion unpremeditated culpable 
homicide in a sudden fight m the he.at of passion upon a sudden 
qoarrel is not murder. It seems to me that the fourth exception 
dearly indicates that culpable homicide in a fight is murder, 
unless the fight is unpremeditated, and Is such as is therein 
described, sudden, in the heat of passion, and upon a sudden 
quarrel. A fight is not prr »r a palliating circumstance ; only an 
unpremeditated fight can be such. Where persons engage in a 
fight under circumstances which warrant the inference that 
culpable homicide is premeditated, thev are responsible for the 
consequences to their full extent I do not think the fifth excep- 
tion has any application to such a ease. I understand that 
Exception to apply to cases when a man consents to submit to 
the doing of some particular act, either knowing that it 
will certainly cause death, or that death will be likely to be the 
result: but it does not refer to the running of a risk of death 
from something which a man intende to aaert, if he possibly can 
do so, even by causing the death of the parson from avhom the 
danger is to be anticipated.” Broughton, J., was of the same 
opinion, and instanced a sHf/ri' as a case coming avithin the fifth 
exception. 

As regards the diflicuUy founded on the fourth excep- 
tion, it wil/ be observed that it and the fifth relate to 
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the freedman who in ancient times held out the snord that 
his master might fall on it; the high-born native of India 
who stabs the females of his family at their own entreaty, m 
order to save them from the licentiousness of a band of maraud- 
ers, would, except in Christian societies, scarcely be thought 
culpable, and even in Christian societies would not be regarded 
by the public, and ought not to ba treated by the law, ss iissis- 
sms. Again, this crime is hy no means productive of so much 
evil to the community, as one evil ingredient of the utmost 
impjitanv-o is altogether wanting to the offence of voluntary 
culpable homicide by consent. It does not produce general 
insecurity It does not spread terror through society, etc. 

bee a leiy curious case of the niuider of a wife at her own 
request by her husband, in 6W. R (Cr.)S7, 

It 's singuLir that Macaulay, whf* wrote this passage, 
legislating for a country where Wairen Hastings Iwd 
shot a Member of his own Council in a duel, living in 
an age when men like Canning, Castlereagh, apd 
Wellington fought ducl«i, and being prefectly familiar 
with the English Law, should not have thought oi 
noticing the effect of this clause on the penalties of 
duelling, either b)' admitting that it did, or hy oicplamlng 
why it did not, reduce the killing of a man in a duel 
from murder to something loss. The woids of the 
clause undoubtedly include the case.* A man who 
voluntarily stands up to be shot at twelve paces, consents 
to take the risk of death, a risk which no act of Ins can 
lessen oi avert. 

The restiictions appended to the clause in tlie draft of 
1837, and the loasons above cited, arc just as applicable 
to duelling as to any of the other oases suggested* 
When, however, the Code was about to assume its present 
form, several of the olficials to whom it was submitted 

refeired to cl. *298 as applying to a fatal duel, and the 

Commissioners of 1B4G m their first Report fss. 287— - 
290) accept and approve of this view, and of the pohe) 

of so changing the law They also point out " that in 

the draft of the Code first printed, a duel was given a’ 
an illustration of "voluntary culpable homicide by con- 
sent". I think, therefore, there can be no doubt tha 
Exception 5, which is merely the original s. 298 withon 
its limitations, does reduce the offence of killing an an- 
tagonist in a fair and open duel from murder tocnlpab e 
homicide not amounting to murder. 
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An an'vlo^ouo. but by no iue\n4 identtcil, qaestion has arisen 
several times in Hengal, and has Riven rise to conflicting decisions, 
t ir.. whether Exception 5 applies to thecasg of b inds of raen-lnthials 
who go out with A premedit tted determination to meet and fight each 
other, and iirmed with more or less deadly we.apons. In the first 
of these cises 5C 31, a dispute as toa piece of land bad arisen bet- 
ween Abdool Lashkar and Vbdool Khoondkar. Lashkar came with a 
part a of fifta or 8ist\ men armed a»ith spears and fiif/nrs to* plough the 
land. The' were met bv a Similar party of Khoondkar’sraen. A fight 
took place in the course of which Assuruddin, one of the Ilhoond* 
kar part' . met his de xth The sessions judgo found that the evi- 
dence clearh established that Assuruddm was present at the riot 
as a professional liilnnt under the leadership of one Xaslruddin ; 
ind that the deceased, and the men with whom he was siding, be- 
ing also professional spearmen, urought on the fight intentionally- 
and that the\ entered mto it willingly and with pre-consent, being 
well aware of the risk they ran by so doing. He therefore found 
that the case came within Exception 5 On appeal by the prison- 
ers, the findings of the sessiois jad<s were nccepted, bat the 
High Court considered that ho hid been mistaken in his 
law, andthatthe case was rcallj one of murder. Ainslie, J., 
said (p 34) . “ I cannot concur in tlio view tikcn by the judge, that 
when persons of full age voluntarily engage ma fight with deadly 
weapons, the> take the risk of death with their own consent, and 


homicide in u sudden fight in the heat of passion upon a sudden 
quarrel is not murder. It seems to me that the fourth exception 
clearly indicates that culp.ible homicide in a fight U murder, 
unless the fight is unprcmcditUed, and is such as is therein 
described, sudden, in the heat of pission, and upon i suddsn 
quarrel A fight is not /»rr »<• a paUi.iting circumstance , only an 
unpremeditated fight can be such Where persons engage in a 
fight under circumstances which wiiraiit tho inference that 
culpable bomioide is prcraeditited, they are responsible for the 
consequences to their full extent. I do not think the fifth excep- 
tion has any application to such a case. I understand that 
Exception to apply to cases when a m.an consents to submit to 
the doing of some particular act, either knowing that it 
will certainly cause death, or that death will bo likely to be the 
resalt: but it does not refer to the running of a risk of death 
from something which a man intends to ai ert, if he possibly can 
do so, even by causing the death of the person from whom the 
danger is to be anticipated.” Broughton, J., was of the same 
opinion, and instanced a »H#/er as ft case coming within the fifth 
exception 

As regards the difficulty founded on the fourth excep- 
tion, it will be observed that it and tho fifth relate to 
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completely distinct matters. Thefourth’exception aflirms 
the law of England as to sudden fights. Exception 5 
alters the law of England as to deliberate and premedi- 
tated acts causing death. It may be a question what the 
draftsman meant ; but if he did mean what the sessions 
judge thought he meant, he certainly would have framed 
distinct clauses to convey his intention. 

In the next year an exactly opposite decision was given 
upon facts of a precisely similar ch.'iracter, in 6 C. 155 In 
that case, White, J., referred to a former unreported decision 
of his own in 1877, in which he said : “ A man who, by concert 
with his ad^ersary, goes out armed with a deadly weapon to 
fight that adversary, who is also armed with a deadly weapon, 
must be awaic that he runs the risk of losing his life ; and as he 
voluntarily puts himself in that position, he must be taken to con- 
sent to incur that risk. If this reason is correct us regards ft pair 
of combatants fighting by premeditation, it equally applies to the 
members of two riotous assemblies, who agree to light togethef, 

and of whom some on e.ich side are, to the knowledge of all the 

members, armed witli deadly weapons.” Jle therefore declined to 
ogroe with the previous case, and reversed the conviction for 
murder. 

These decisions wcio again considoied by a FwH 
Bench in 18 C. 484 which also scome to have been 
precisely similar in its facts to those m 5 C. 31 and 6 C. 
154. The judges agreed m thinking that duelling, or 
fights of a similar chaiaclcr, between ttvo combatants 
irectingeach other with deadly' weapons, came within the 
Exception. They also agiced that the same rult would 
apply to laiger numbers, if t!ic facts made out “that 
the deceased did, within the meaning of the l^xccplion, 
consent to suffer deatli, or to take the risk of it, at the 
hands of any person w’lio might be a member of the 
hostile part}.” They did not support the construction 

put upon the section m 5 C. 31. ^^or did they dispute 
that, upon the facts found by White, J., in tlie two 
cuncs id which ho took part, the decisions were correct. 
What they all laid down was, that the question, 
whoi'lier, in any particulai case of conflict between two 
bodie^of anned men, the deceased had consented to 
take ti^ risk of death, was not a matter of law, to i>o 
necossa\ly infeiitd from the fact that he foniu'd part 
of an armed body meeting a similar armed body, hot 



5 150.] 


T.VKING RISK OP DEATH. 


507 


was a question of fact, depending on the circumstances 
of his particular case. Pigot, J., whose judgment was 
adopted by Petheraiu, CJ, and Macpberson, J., said 
(p. 480) 

“ I tnmk the Exception should be considered m applying it, first, 
with reference to the act consented to or authorized; and next, 
xiilh reference to the person or persona authorized. And I think 
that, as to e^ch of these, some degree of particularity, at least, 
should appe.ir upon the facta proved, before the Exception can be 
said to apply I cannot read it as referring to anything short of 
suffering the infliction of death, or running the risk of h.wing death 
indicted, under some definite circumstances— not merely of time, 
but of the mode of indicting it— specifically consented to, as, for 
instance, in the case of »uttre, or of duelling, it hicb were, no doubt, 
chiefly in the minds of the framers of the Code Korean I under- 
stand that It contemplates a consent to the acts of persons not 
knoun or ascertained at the time of the consent being given. I do 
not doubt that the consent may be inferred from circumstances, 
and does not absolutely need to be established by actual proof of 
their consent." 

It seeius that thcic is a little confusion in this judg* 
ment, from not distiogutshing sufliciently between 
consenting to death and taking the risk of death. A 
roan consents to death when the inHiction of it is a 
friendly proceeding, which he authorizes. He takes 
the risk of death when it is a hostile proceeding, which 
he neither consents to nor authorizes, but which he 
forsi-es as the possible terminatioii of a conflict on which 
he IS determined to enter A person who consents to 
death, as in the case of siittfc, or taking poison when 
attacked by hydiophobia, no doubt consents to it under 
distinct limitations of time, mode, and agent The 
person who inflicts the death ia restricted by the terms 
of the authority In a formal duel each combatant 
takes the risk of a contest, strictly limited by rules as to 
weapons, duration of the combat, etc. But in the case 
of two bodies of aimed men there is no consent to death, 
and no authority to inflict it. Bach takes the chance 
of whatever may happen. The only question will be— 
What does he take the chance of V If a party go out 
with their fists, or with ordinary sticks, they do not 
expect to take the risk of being attacked with guns or 
spears. But if a party armed with guns, spears, and 
laities goes out to meet another party similarly armed, 
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each member of the party takes the risk of the general 
result of the fight. It is impossible to distinguish 
between one member and another, and to require proof 
that a man who was only armed with .a latti took the 
risk of being speared or shot. It is necessary to show 
that the deceased was a member of a party which went 
out to seek a contest which might end fatally, an^ 
expecting to meet a party similarly prepared. It is 
also necessary to show that he shaved in the common 
purpose of his party. It is difficult to see what further 
evidence could be given. It could hardly bo alleged on 
behalf of such an individual who met with his death, 
that he took the risk of killing, but did not take the risk 
of bring killed. 

It has been lie/d, that whei-e death supervenes lipon 
emasculation, voluntarily submitted to by an adult, 
the opeiator is not guilty of murder, but only of culpa- 
ble homicide. 5 W. R» (Cr.) 7. 

In 3 B. L. R. A. (Cr.) 25=12 W. R. (Cr.) 7, a very 
curious case, the accused, who professed to be snake- 
charmers, induced the deceased to suffer themselves to 
be bitten by a poisonous snake, the fangs of which had 
been but imperfectly e.xtracted, under the belief that 
they would be protected from harm. Xorinan and 
Jackson, JJ., doubted wliether the accused had not com- 
mitted luurdei But, on the supposition that the pri- 
soners behoved, though erroneously, that tJiey had the 
power of lestoring to health persons who might bo 
bitten they were held to ha\e acted in the belief that the 
deceased gave their consent “ with a full knowledge^ of 
thv fact, in the belief of the o.vistence of power which 
the prisoners as-serted and believed themselves to pos- 
sess," and that their offence fell, therefore, under tins 
Exception. For a similar case, whore there was no such 
express consent, we 5 C. 351. 

The consent which is necessary to reduce the offon^o 
of culp,able homicide under Exception 5 is such as has 
already been defined by s. 90, as to which sec the^ro* 
marks on that section, ante, Gh. Ill, 70, pp. 105— 
197. 
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151. Classification of the various forms of 
Culpable Homicide not Murder. — A person who 
caii'Cs diath with an mt<‘iition within cl [D of s -iOO 
but not within cK lii or i Hu>f s. .-<00 or witlia knot\ ledge 
that can only 1)' luoiu’.ht within the last cl insf of s, 290, 
but not within cl i4> ol 0. tn in a lUtinner which 
falls within any of th»* four clause-- of s iOO. hut which 
also coiiu'- within any of tin- exceptions ti) that section, 
IS 'aid to commit culpable homicide not amounting to 
murdci. 3 A. 776 at 778; 1891 P. R. No. 9. In the 
latter ciSe, ! i: . cases coveted by the exceptions, the pro- 
secution must prove fai ts which bung the accused within 
the clauses of ss 299 and dOO. the accused must prove 
all facts necessarj to bring him wnthin the exceptions 
This was always th*- law in England. Fostei, Qr L 2)5 
tC200 and is expressly laid down by s. 10') ot the 
Evidence Act and by the Cr P C , s 221, iHus («), 
(i). 4 C. 124 ; 4 W. R. (Cr.) 35 ; 8 C. W. N. 714. Section 
304 divides acts of culpable homicide when not ainotmting 
to muider mto two groups for purposes of punishment. 
If the act 18 only within cl (c) of s. 299, but not within 
cl f4) of s 300, or being within cl (4) of s dOO, is also 
covered by one or othei of the five Exceptions to that 
section, then the offence is treated as less grave than it 
would he if the act happened to be culpable homicide 
not amounting to muider by reason of the fact though 
the act was> within cl. (b) of b 299 was found not to fall 
w’lthin els (2) or (3) of £> 300 or being really within 
els. U) or (") or (3) of 8. 300, the accused is saved from 
liability to be dealt with uudei s 302 by reason ol the 
fact he has succeeded m bringing his act vnthin one or 
other of the five Exceptions mentioned in s. 300 ; 1887 P. 
R. No. 32 ; 1 B. 342 ; 3 L. B. R. 122=3 Cr. L. J. 355, 
contra 1911 P. R. (Cr.) 3=1911 P. W. R. (Cr.) 9=1911 
P. L. R. 87=12 Cr. L. J. 274=10 Ind. Cas. 852. Or 
in other words, where the class of intention specified in 
s. 299 or s. 300 is negatived, but the law imputes 
knowledge to the accused the offence is consider-ed less 
grave (being punishable even with a fine) than if the act 
had been done with one or other of the various kinds of 
intention set forth in ss. 299 and 300 where the sentence 
should include some imprisonment This distinction 
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ought to be borne in mind as the law attaches different 
punishments according as the act falls within the first 
part or the concluding part of s. 304, Ratanlal 530 & 
735 ; 6 B. L, R. Appx. 86=15 W. R, (Cr.) 17 ; 6 B. L. R. 
Appx. 87n=12 W, R. (Cr.) 35 ; 1887 P. R. No. 32 ; 1883 
P. R. No. 27. It must be remembered that cl. (4) has 
operation only when els. (1), (2) and (3) of s. 300 fail to 
suit the circumstances of any particular case, 1887 P. R* 
No. 62 ; 3 L. B. R, 122; 12 Bur. L. R. 171 ; 13 Bur. L. 
R. 199. The law has also taken care not to fix any 
minimum punishment which is left entirely to the 
discretion of the judge. Thus where a man killed 
another so that his act was covered by cl. (1) of s. 300, 
bat the accused proved that he discovered the deceased 
in the act of improper intimacy with his wife and thus 
established facts necessary to bring his act within Ex- 
ception (1) to that section, the Bombay High Court 
thought that a sentence of six montlis’ imprisonment 
was enough to meet the ends of justice, Ratanlal 932, 
though the act was really of the graver kind of culpaWe 
homicide not amounting to murder. See 1869 P. R* 
No. 31 j 1890 P. R. No. 8 ; 1904 P. R. No. 4 ; 1 U. B. R. 
(18924 896) 213 ; 1899 P. R. No. 8 ; 1900 P. R. No. 27. 
Where the accused bad exceeded his right of defence of 
property and killed one of the aggiessors, the Calcutta 
High Court thought one year’s rigorous imprisonment 
would bo sufficient punisbiiicnt. 1 W. R. (Cr.) 34; see 
also 6 W. R. (Cr. 89; 12 W. R. (Cr.) 15; 1868 F. R- 
No. 13. 1902 P. R. No. 29. Similarly death caused m 
the heat of passion has been leniently dealt witii in iSo® 
P. R. No. 105 ; 1893 P. R. No. 5; 1902 P. R. Na. 30. 

152. Evidence of Death. — As regard® the evidence 
in cases of culpable homicide, the first thing, of course, is 
to piovc the death. Lord Halo says ; •* I would never 
convict any person of murdci or manslaughter, iinles‘< the 
fact were proved to be done, or at lc.i«t the body found 

dead '' i-* II, tic P C 2ifO Sec7 Bam. L. R. 985=3 Cr. L- 
J 85. He inentums two cases : ono within hiso'iu 
knowledge, where A was ini®sijig, and B was siipposei 
to have murdered him and consumed his body m 
oven n was con\jctcd and executed, and a yeir niter 
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A returned, havin" been sent off to sea ajiamst his will 
bv B. lo another case an uncle who had charge o£ his 
niece, to whom he was hoir.it Liw. was correcting her 
for some olTenco, and she \\.is heird to say, “Good 
uncle do not kill me " The child disappeared, and the 
uncle bein',' chained with luurdenng her, produced 
another child who was ptoved not to be Ins niecn The 
uncle was convicted of murder, and executed ; the fact 
was that the real ch Id. being beaten, had run away, 
and when it came of age, returned and claimed its land 
and was proved to be the rightful claimant. And, accord- 
in^ly, where a woman was indicted for the murder of 
her bastard child, and it appeared tint she had been 
seen with the child at six p id , and arrived at another 
place \i about mgbt p m and the body of a 

child was found m the river, near which she must have 
passed, but it could not be identified a-* hei child, and 
the evidence was rather the other way, it ^yas held that 
she was entitled to an acquittal , the evidence rendered 
It probable that the child found was not heis, and with 
respect to that which really was her child, the prisoner 
could not by law be called upon, eitbei to account for 
It, or to say wlieie it really was, unless there was 
evidence to show that It was actually dead, 2? v Hopkins, 
8 C. & P. S91. Similaily in Ratanlal 6S7, when the 
prisoner admitted that he had thrown a gul into a canal 
but fier body could not be found, the Bombay High 
Court thought it safer to altci the conviction to one 
under J07 And .n Maud Kerseij, 21 Cox. 690. when 
the onl} evidence against tho prisoner chiiged with 
chi\d-nmid''i %Yas b«‘i own eontession and the dead 
bodv was not loithcoining, the jmv acquitted her of 
muidei . but convicted hei of conce liment of buth So 
wheie a cotpse was found, and identified as that of a 
man who was missing fioiu his village, and evidence 
was given to show that the piisoneis had beaten to 
death some 
the si-ssion' 
missing mar 

was set aside Assuming that someone had been killed, 
thcie was nothing to show that tho person killed was 
the man whose corpse was found 4 W. R. (Cr.) 29. 
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%\liich the police officer is to proceed on receiving such 
infoimation In a remarkable case tiied in Scotland in 
1893, where the ijuestion was whether the deceased had 
died hr tlie accidental discharge of his own gun, or 
whether he had hoeu killed by Mr. Monson, the case 
ultimately lesoived itself into a contest between gun- 
sinitlis as to the mode in which shot would spread on 
leaving the gun Geneially the questions which arise 
are of a medical charactei. A mass of information upon 
medical and surgical matters beating upon homicide 
will be found in the works on Indian Medical Juiispru- 
deoce, by Gnbhle and Chevers, and m the larger work 
on the general subject by Taylor The whole subject 
of what constitutes knowledge and intention, and the 
evidence by which it may be established, has also been 
discussed in Chap I , §§ 9 and 10. 

153. Burthen of Proof. — As remarked by their Lord- 
ships of the Privy CoudciI in the couise of the argument 
m the Pandi )nurder case, Couits m India are notori- 
ously lax in distinguishing between evidence and 
conjecture The mere fact that a death takes place in a 
house cannot raise any pie-jumption ol guilt against the 
head ot tlie house. Wheie the deceased was killed in a 
house occupied by hei lather and Ins mistress, and the 
judge convicted the fathei on the ground that it was 
more probable the fathei killed the girl rather than the 
other inmate of the house, the conviction was set aside 
in Ratanlal 686, holding the presumption was unwarrant- 
ed, the lather was under no duty to say it was the 
mistress who wag responsible and no inference could be 
drawn against him b^ause he does not choose to e.xplam 
how the death occ'’*”"'’ 

11 c. w. N. loss II < I 

however, strongly 

sessions judge who had said, “ If a gun is fired and a 
man is killed, and if a certain person is found immediately 
afterwards on the spot from which the gun was fired 
with a gun in his hand, the harden of proof that the 
person was there with a peifectly innocent intention 
clearly falls on that person Otherwise the reasonable 
inference is that he was the person who fired the fatal 
33 
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shot.” This was regarded as an erroneous statement of 
the law, there being no such burden cast on the accused. 
The circumstantial evidence loses its weight if there was 
another person answering the same desciiption In the 
absence of proof that the two were acting in concert and 
that s. 34 would apply, 13 Cr. L. J. 159=13 Ind. Ca. 
847 ; 1912 P. W. R. fCr.) 32=13 Cr. L. J. 718=16 Ind. 
Ca. 526 ; 14 Cr. L. J. 593=21 Ind. Ca. 465 ; 1 L. B. R 
233 ; 9 Bom. L. R. 153=5 Cr. L. J. 168 neither would 
be liable for murder, 36 C. 659=13 C. W, N. 680=10 
Cr. L. J. 186=2 Ind. Ca. 841 ; 5 Sind. L. R. 247=13 
Cr. L. J. 538=15 Ind. Ca. 810; 1907 P. L. R. 211=7 
Cr. L. J. 321; 1909 P. W.R. (Cr.) 8=10 Cr.L.J. 321=3 
Ind. Ca.622. See. however, 1910 P. W.R. (Cr.)43=ll 
Cr. L. J. 717=8 Ind. Ca. 815. Even when several 
persons are acting so as to come within the purview 
of s 34, 1. P. C , the dealing of one fatal stroke by one of 
the assailants would not in itself support the inference 
that the common intentioo of ah is murder. _ This 
would he obvious when there aie numerous injuries. 
But if there was only one fatal blow, it would be equally 
consisieut with the view the common intention of ah 
was only to give a beating. Tho cases in 23 W. R- 
(Cr.) 11,24 W. R. (Cr). 5, 19 M. 483, 29 A. 282=1907 
A. W. N. 51=4 A. L. J. 207=5 Cr. L. J, 130 & 7 Cr, L. 
J. 205, illustrate three classes of cases of joint ossault with 
fatal results. In the ^rsf all are liable for murder. 
In the second the man who indicted the mortal blow is 
alone liable for murder. And in the third none could be 
lield responsible for the fat.al blow — per Rafiqiie, A. J. C. 
in 14 Cr.L.J. 241 = 19 Ind. Ca. 497=16 0. C. 19. As 
rc;iaids the duty of tJie pr<isccutJon, see the rem-'iiks 
ol Wilson, J.. in 8 C. 121. .at 124-125 and also I4 
A. 521, 10 C. 140. In 8 C. W. N. 22=1 Cr. L. J- 

10. tbc accused admitted the deceased boy uas at 
hoiisf, iininediately befoie his death, that he fell from 
tho roof, and his ro.spiralion stopped, that ho subsc* 
quenth to<'k the hod}- and throw it into the lank 
where it «as found, it wasa(«a proved tlmt the accu'sed 
produced orn.iinents worn by the boy at the time Iw 
was ini<?'^ed. The sessions judge «as of opinion thi'' 
was enough to make the prisoner liable for murder. 
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b«t the High Couit had to hold there was no evidence 
that he caused death, especially as the medical 
evidence showed that the deceased might have been 
eithei iotentionallv or accidentally strangled See 13 Cr. 
L. J. 249=14 Ind, Cas. 601, where 13 M. 426 at 432 is 
distinguished. 

But even m the absence of direct evidence a convic- 
tion may lest on strong circumstances alone. Thus where 
the sole inmates of a house weie a man aud his two 
wives, and it was found the senioi wife was habitually 
ill-treated by her husband and half-starved, and she was 
found suffering from an injury on the head fiom the 
effects of wnich she died without making any btatements 
against her husband and the raeJica) evidence showed 
that the injury might have been caused by a fall from 
a height of six or seven feet or by striking the head 
against some hard substaoce oi by a blow with a blunt 
heavy weapon but not probably by an ordinary fall out 
of bed on to a hard floor, the court drew the presump- 
tion that the injury was caused by the husband with the 
knowledge required by s. -299, and ho was theiefore 
liable under the second part of s. 304 : 1913 P, W. 
R. (Cr.) 3=1913 P, L. R. 150=14 Cr. L. J. 283=19 
Ind. Ca. 715. 

In England, as soon as the fact of killing was pioved 
against the prisoner, the Jaw assumed such malice as 
made the killing muider, and ir lay upon the defence to 
prove facts which would extenuate the charge, unless 
such facts were apparent on the case toi the piosecution. 
1 Hawk, P C 08. Foster, Ci L. i!S3. 300 In India, 
however, killing is often not enough to constitute cul- 
pable homicide. The prosecution must make out, either 
by direct evidence, or by inference fiom the facts of the 
case, that the accused had direct knowledge or intention 
as IS lequiied by ss. 299 oi 300 These ate questions of 
fact. If such knowledge oi intention as makes out an 
offence within the terms of ss 209 or 300 is found by 
the court, or appears upon the face of the evidence, and 
IS not disputed, the inference that the crime so defined 
has been committed is a matter ot law. If the court 
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upon these facts finds the prisoner guilty of a lesser 
offence, the sentence may be set aside on revision. Bat 
the Sentence cannot be so set aside if the necessaiy in- 
gredients of the offence have been expressly negatived, 
or if the court, by finding the prisoner guilty of culpable 
homicide Qn)y, has imphediy negatived the special 
knowledge or intention which would raise the otfence to 
muider, there being no other finding which contradicts 
this implied negative. 4 W.R.(Cr.)32 &35; 5 W. R. (Cr.) 
2 & 45 , 8 W. R, (Cr.) 47. The mere finding that 

there w’as no intention to cause death is not sufficient 
to reduce a charge below murder, if the fads found 
bring the case within cIs 2, 3 or 4 of s 300, 4 W. R* 
(Cr.)33. The absence of premeditation svill not however 
reduce the crime to culpable homicide not amounting to 
murder, if otherwise it is within s. 300, 3 W. R. (Cr.) 40. 

154. That Act was done under orders of a superior 
is not ordinarily a defence. — The instructions of a 
superior officer cannot justify an inferior in doing an 
act, which IS so plainly and necessarily dangerous to hfo 
as to be upon its face illegal (ante, § 38 at p. 99.) Bat 
in matters such as the management of trains, wheie the 
danger or safety of an act depends on a number ox 
circumstances, many of which must be unknown to the 
person acting, the fact that ho is obeying superior 
orders is very material as showing that he bad no rea- 
son to believe that bis conduct was dangerous. 

In ii’. V. 7 4 F. & F. 105, the engine driver and fireman of 

a tram were indicted for manslaughter arising out of a collision. 
According to the genera! rules a red flag showed that the tram 

stop inaLintly. Oo Ascot race day, when an unusual nuinberoftrain^ 


thtm live minutcB, and hod stopped at Egham. The 
ants dirt not know th.-vt it would do so, and if it had not 
there would have been no collision. Willes, J., directed^ t 
that lheir\jutj 



§§ lo3-lo5.] CON'TRIBUTART KEOIiIQENCE. 


517 


tion they coaid npon them, and acted honestly m the belief that 
they were carryinR them out, they were not criminally respon* 
eible for the result As for the fireman, there was no case at all 
against him lie was bound by general rules to obey the engine- 
druer, and had nothing to do with the management of the tram. 

Where a constable fired at a mob under the orders of 
his Station-house Officer and killed some peisons, and it 
was found that firing was altogether unnecessary to dis- 
perse such an a'lsembly, the command of the Station- 
house Officer was held not to protect his suboidinate, 
for lie and his superioi had both the same opportunity 
of observing what the danger was and judging wliat 
action the necessities of the case required, 21 M. 249. 

155. That person kiffed wae guilty of contributary 
negligence is no defence. — Where an action is bioiight 
tor damages ausmg ftom a negligent oi wiongtul act, it 
IS a sufficient answer that the complainant contributed 
to the harm by Ins own negligence, without which he 
would not have suffcicd from the wrongful act of the 
defendant. liadleii x . London ^ Korlk-Weitcm Rij Co., 
1 A. C. 754, p. 759. But contiibiitaiy negligence is 
no answer to a ciiminal charge. See ^ at p 14G tnpia 
&6A 24S. PrrPoUock.C B — // v -Suiudail. 2 C. & K. 
230 ; prr Rolfe, 13 — li % Lonfjholtom, 3 Cok, 439 per 
Lush.J.. /f V Jones, 11 Cox 544; iw'heie he refused 
to follow a contrary opinion attiibuled to Willes, .T , 
in li V BirchaU, 4 F. & F. 1087 ;> see R v Keic, 
12 Cox, 355 ; R v. Dant. 10 Cox, 102 . R v. 
Hiifc/unson, 9 Cox, 555 ; Jf v ir/tfAci , 1 C. & P.320; 
R V Williamson, 1 Cox 97, 6 M. H. C. R., App. 
31 at 33. The ica«on lor the difference is, that m a civil 
action the claim isfoi damages arising from the wrongful 
act of the defendant, to which it is a sufficient answer, 
subject to certain liinitatiotis which need not be discussed 
here, that the plaintiff had no one to blame but himself. 
A criminal proceeding is founded on the injuiy to the 
public from the culpable negligence of the accused, and 
this IS not lessened, though the punishment may be 
affected, by the fact that the injured person was also m 
fault. 
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Thus where a man consigned fireworks to be carried 
by railroad declaring them to be iron-locks and a cooly 
brought about his own death by negligently handling 
the parcel, the liability of the consignor under s. 304A 
was held to be in no way affected by the contributaiy 
negligence of the deceased, 1905 P. R. No. 22=1905 P. 
L. R. 112=2 Cr. L. J. 207. But contributary neg- 
ligence though not per sea defence to a charge may shll 
become relevant when the question to be considered 
would be whether the result was not a too remote 
consequence of accused’s negligence. See the English 
Gases, H. v- Elliott, 16 Cox 710 ; R. v. Finney, 12 Cox 
625 : R. V Ledger, 2 F. & F. 857. 

156. Killing a person other than the one really 
meant. — S. 301, I.P.C., reproduces what calls the 
doctrine of tiansfer of malice. In R. v. Latimer, L. R* 
17 Q. B- D. 359, the accused in striking a man struck 
and wounded a w onian beside him. The Court for Crown 
Cases Reseivcd held him liable. See 3 C. 623; R. v. Bunt, 

1 Moo. C, C. 93; R v. Pembliton, L.R.2 C. C. U8* 
43 L. J. (M. C.) 91, In Agnes Gore's Case, 9 Co. 81~77 
Eng. Rep. (K. E.) 853, the prisoner mi.xed poison to a 
medicine sent by an apothecary with a view to kill her 
husband. The husband not liking the taste did not take 
It, but the apothecary swallowed the contents of the 
bottle to vindicate his honour and died fioin the elTects of 
the poison. The prisoner was found guilty ol liaving 
miiidered the apathecar}' Saunder's caf-e, 1 Hale 

P. C UG and It v Bichael, 9 C. P. 356; 8 W- R- 
(Cr.) 78 ; 12 W. R. (Cr. L.) 2 ; Morlcy's Dig. (iV. S.) 125. 
The&e cases were all elalxirately di-scussed rccentli'by 
the I^fadras High Court in 22 M. L. J. 333=1912 M. 

W. N. 136=11 M. L. T. 127=13 Cr. L. J. 145=13 
Ind. Ca. 833, where prisoner gave poisoned llnlra to a 
man to cause his death ; he threw it away but .somebody 
else who picked it up and ate uas killed. This was held 
to he murder by Bt-nson and Abdur Rahim,. TJ. (Siinihra 
,T., dissenting) InanEnglisJi case, tlic prisoner 
fcoldt'd her hon and lie uas impertinent to her. This 
incen^f dJier and to frighten him, she took up a poker, 
hut as tjifc child ran towards the door she threw it at 
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him, but it hit a third peisou just entering the room 
and killed him. Park. J , told the Jury “No doubt this 
poor woman had no more intention of injuring this parti- 
cular child th.in I have, but that makes no difference in 
law If a blow is aimed at an individual unlawfully, — and 
this was undoubtedly unlawful, as an improper mode of 
correction, — and strikes another and kills him, it is 
manslaughter and there is no doubt it the child at whom 
the blow was aimed had been struck and died, it would 
h ive been manslaughter, and so it is under the present 
circumstances." R v Conurr, 7 C. & P.438. Exception 
1 to s dOU contains a similar provision in regard to cul- 
pable homicide committed under pi ovocation ; it the blow 
was given under the influence ot great provocation, it 
will not be murder, even though it tails upon a j^vetson 
who had not given the provocation Brown’s case, 1 
East, P. C And so it would be, if in the comso of a 

sudden fight, a blow which was aimed at one of the 
combatants foil by mistake upon a third paity, who had 
come up to scpaiate them 

187. Killing by rash and negligent acts. — Bash and 
negligent acts (i e , acts in themselves lawful, but done 
raslily oi negligently) which endanger human life, or the 
peiDonal safety of others, are punishable undei s. dSG, 
even though no haim follows, and .are addition ill / punish- 
able undcr&s .3H7 and S.S8 if they cause hint or grievous 
huit. Tliese sectmns aie confined in their operation to 
acts done without any criminal intent Personal injury 
intentionally caused is neither a rash n r anegligent act. 
1904 U. E. R. (P.C.) 6= 1 Cr. L. J. 557 ; 1905 U. B. R. 15 
=2 Cr. L. J. 475 , see 3 L. B. R. 194=4 Cr. L. J. 201, 
where throwing a bottle into a house either for hurting 
01 for frightening the inmates was held not to be within 
s. 330 but only under s 351, I. P. C See also 1902 L. B. 
R. 259. In Order to determine whether an act is done 
rashly or negligently, no distinction ought to be drawn 
between the act itself and the instiument with which 
it IS done. Thus diawinga car in a state ot disrepair 
through the streets was held to be covered by s. 336, 
even though there was nothing objectionable in the 
manner of drawing, Weir 1.337. In another case on 
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“transfer cf uaeice.” 


[cn. IX, 

Thus where a man consigned fireworks to be carried 
by railroad declaring them to be iron-locks and a cooly 
brought about hia own death by negligently handling 
the parcel, the liability of the consignor under s. 301A 
was held to be in no way affected by the contribulary 
negligence of the deceased, 1905 P. R. No. 22=1905 P. 
L. R. 112=2 Cr, L. J. 207. But contributary neg- 
ligence though not per «ea defence to a charge may still 
become relevant when the question to be considered 
W’ould be whether the result was not a too remote 
consequence of accused's negligence See the English 
Gases, It v Elliott, 16 Cox 710 ; E. v. Finney, 12 Cox 
625 5 It. V. Ledger, 2 F. & F. 857. 

156. Killing a person other than the one really 
meant. — S 301, I.P.C., reproduces what calls the 
doctrine of tian/ifer of malice. In E. v. Latimer, L. R- 
17 Q. E, D. 359, the accused in striking a roan struck 
and wounded a woman beside him. The Court for Crown 
Cases lleseived held him liable. See 3 C. 623; E. v. Hunt, 

1 Moo. C, C, 93 ; E. v. PembtUon, L. R. 2 C. C. 118= 
43 L. J. (M. C.)91. In Agnes Gore's Case, 9 Co, 81=77 
Eng, Rep. iK. B.) 853, the prisoner mi.xed poison to a 
medicine sent by an apotjiccary with a view to kill her 
husband The husband not liking the taste did not take 
it. but the apothecary swallowed tho contents of the 
bottle to vindicate his honour and died from the effects of 
the poison. The prisoner was found guilty ol having 
muidered the apothecary. Sgq Saunders cat’C, 1 Unle 
P. C. 4.W and It. V. Michael, 9 C. & P. 356 ; 8 W. K- 
(Cr.)78; 12 W. R. (Cr. L.) 2 ; Morky'sDigAH.S.) 

These cases were all elaborately discussed recently*'/ 
the Madras High Court in 22 M. L. J. 333=1912 M. 
W. N. 136=11 M. L. T. 127=13 Cr.L.J. 145=13 
Ind. Ca. 833, where prisoner gave poisoned i/u/rn to a 
man to cause his death , he threw it away but .sonieb£>< } 
else wlio picked it up and ate «as killed. This was he < 
to hf murder by I^cnson and Abdur Rahim, •I«I, (Sund.'ira 
Iyci\ .7.. dissenting). Inan English case, the prisoner 
scol(lt)d lier son and he was impertinent to Jier. This 
incenst^?. her and to frighten him, she took up a 
but as ilifc child ran towards the door she threw u a 
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him, but it bit a third poison just entering the room 
andkilledhim Park, J., told the Jury '* No doubt this 
poor woman had no more intention of inju ring this parti- 
cular child than I have, hut that makes no difference in 
law. If a blou is aimed at an individual unlawfully, — and 
this was undoubtedly unlawful, as an improper mode of 
correction, — and strikes another and kills him, it is 
manslaughter and there is no doubt if the child at whom 
the blow was aimed had been struck and died, it would 
hive been manslaughter, and so it is under the present 
circumstances.” li v Conner,? C. & P. 438. Exception 
1 to s 300 contains a similar provision in regaid to cul- 
pable homicide committed under piovocation , if the blow 
was given under the inlhiencc of great piovocation, it 
will not be murder, t-ven though it falls upon a person 
who had not given the provocation. Broion's J 
East.P G 246 And so it would be, if m the course of a 
sudden fight, a blow which was aimed at one of the 
combatants fell by mistake upon a third party, who had 
come up to separate them 

I.*)?. Killing by rash and negligent acts -—Bash and 
negligent acts (ie., act« in themselves lawful, but done 
raslilyor negligently) w'hich endanger liuman life, or the 
pei^unal safety of othei-s, are punisliable under s 836, 


acts done without any criminal intent Personal injury 
intentionally caused is ncltJier a rash n r a negligent act. 
1904 U.E.R.(P.C.)6=I Cr. L.J. 557;1905 U.B. R. 15 
=2 Cr. L. J. 475 , see 3 L. B. R. 194=4 Cr. L. J. 201, 
where throwing a bottle into a house either for liurtmg 
or for fughtemng the inmates was held not to bo within 
s. 33G but only under s. 351, I. P. C See also 1902 L. B. 
R, 259. In order to determine whether an act is done 
ras/i/y or neg/igent/y, no Asdinciion ought to be drawn 
between the act itself and the instrument with which 
it 18 done. Thus drawing a car in a state of disrepair 
through the streets was held to be covered by s. 336 
even though there was nothing objectionable iri the 
manner of drawing, Weir 1. 337. In another case on 
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the same page, an engine driver tailing an engine and 
letting off steam along a public thoroughfare, was held 
liable under s. 830, even though he might have believed 
that no danger would in fact be caused. Intentional 
throwing stone at a man's house 13 within this section. 
1898 P.J. L. B. 426, though not a mere throwing of 
stone on the roof of a man’s house. 1879 S. J. L. B. 91. 
When a person allows his cart to proceed unattended 
along a load and a boy sleeping on the way was run over, 
he was held liable under s 337 or 338 and the contribu- 
tar}’ negligence of the boy is no defence, 1905 P R. 22= 
1905 P. L. R. 112=2 Cr. L. J. 2i)7; Ratanlal 198 & 
396; but a person who has taken out a licence to 
conduct hook-swingmg daring a festival was held 
not liable under s. 330, though in his absence the 
coolies be had hired allowed certain devotees to swing 
by liooks m=:cited in the flesh, 5 C. W. N. 376. 
In 28 A, 464=3 A. L. J, 332=1906 A. W. N. 
91=3 Cr. L. J. 363, the mere fact that the accused 
wont out shooting at a season when people are likely to 
be about m tlie fields and that a single pellet struck i» 
man was held insiiflicieot to support an inference or 
ra-shness or negligence Similarly in 6 M. H. C, R» 

Appx. 31 the accused was being driven between 7 and 

8 P.5I on a dark night at .an ordinary pice in the 
middle of tin* road and in spite of the shouts of the 
coachman and syce, a deaf old man was knocked doan 
run over and killed. The conviction was annulled on 
tlie ground though theie was no light, there w.is no 
rashness or negligence on the pait of the accu.sed. Bu 
in 36 C. 302=13 C. W. N.362=9 C. L. J. 204=9 Cr, L. 

J. 393, soldiers piactising at target by the side ‘d ® 
public Kiad and firing without the least circumspection 
ivith regard to the safety of others uere held liah e 
iindei fi dOl.V To the argument that tluro were two 
Roldier'< out at shooting and the missile fired by one on y 
had taken effect and it was doubtful which of fhe two 
was tiie pnncijul offender, their Lordships fi.aid bo i 

wore principals having rcganl to s. 11*1, 1. P. C. • 

V. Salmon. L. R. 6 Q. B. D. 79 ; /?- v. SirindaU. 2^;* 

K. 230. An accused fired a gun in a jungle but m 
direction of a fjfjtpatli and injured the coinpla'nan • 
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The ^^fldras Hi^h Court following 7 M. H. C. R. 119 
held the act wa-? within •?. 13 Cr. L. J. 703 = 16 

Ind Ca 611 A"ain peiforminfr an opeiation for 
citai.ict not hems an act if done rashU or negligently 
to endangci liiiinan lifi- oi the personal safety of others 
the operator cannot be held liable under s. 338 if the 
patient lost sight of the eye operated on, 1908 A. W. N. 
51=5 A. L. J. 155=7 Cr. L. J. 306. Throwing pieces 
of brick at the back of a house when the owners were 
all in the front portion not being an act endangering 
human life or personal safety of others was held by a 
Full Bench in 5 L. B. R. 100=10 Cr. L. J. 552=4 Ind. 
Ca. 293 not to be an offence undet s 33G but only one 
of ordinary mischief Until 1870 such acts when result* 
ing in death were not specially punishable if they 
caused death The omission was the more impoitant 
because, under the terms of the Penal Code, thev did 
not constitute the offence of culpable homicide In 
England thev would be punishable as manslaughter 
By Act XXVIl of 1 h70. s 12, the piesent section, I304A, 
was added to the Code, which creates a distinct offence. 
Manvof the cases whcie lailway accidents, resulting m 
loss of life, occur from neglect of duty or caieiessness m 
drivers, pointsmen, or signalmen, wluch m England are 
punishable as manslaughter, would in Indi.A be punish- 
able under s 304 A A diivei who dehbeiatcly passed a 
danger signal would in general have committed culpable 
homicide if a fatal accident followed So would a sigual- 
man or a pointsman who left his post when a tiain was 
likely to pass. But if the drivei thioagh cai’elessness did 
not see the signal , oi if the pointsman or signalman left 
his post in violation of express general orders, at a time 
when no train ought to have been on its way, and during 
his absence a tram which no one could have anticipated 
arrived, it w’ould probably be impossible to establish the 
knowledge that death was likely to occur, without which 
there could not be a conviction under cl. 3 of s. 299. 
The first authoritative exposition of the law under this 
section, which will also govern the less important 
sections, 330, 337, and 338, was given by Holloway, J., 
in 7 M. H. C. R. 119. 
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“ In this ciise the prisoner killed bis o«vu mother by be.itin;: and 
kicking her. Tbo sessions judge finds that the death resulted 
from a brutal beating and kicking, but he acquits o! culpable 
homicide, because the \lolence was not such au the prisoner must 
ha>e known to be likely to cause death. This is, it is manifest, 
no ground for acquitting of culpible homicide not amounting ta 
murder , with such knowledge the act would b'e murder funder 
cl 2 of s. 300. The question for the judge was whether the act was 

done with the knowledgeof causing bodily injury which was likely 
to cause death. The judge dnds the brutal beatingaiid kickingand 
dragging by the hair of the head of an old woman of sixty by a 
powerful man, who so acted without the smallest provocation. 
The causal connection between the brutal assault and the death is 
found to be undoubted, but the sessions judge has convicted the 
prisoner under the new section of causing death by rt nish act. 
This section is, in our opinion, wholly inapplicable to the f.icts of 
this case Culpable rashness is acting with the consciousness 
that the mischievous and illegal consequences mav follow, but 
with the hope that they miy not. and often with the belief thst 
the actor has taken suflicient jirecaiitions to prevent tbinf 
happening See 1898 A. W. N. fe5 m § J45 ihh/.i 1895 P. J. L.»- 
I26.J .L- 


ness. C 
theille, . 

which show that the actor h.is not exercised the ciution 
incumbent Upon him, andth.it if lie Ind he would hive iKWlthe 
consciousness The impiitibiliti arises from the iiegleut ol the 
cmi dutj of circumspection. It is m-inifest th.U jiorsoual 
consciouslj .xnd intentionally caused, cannot fall within eithrfO 
these t.»tegorics, which arc wholly inapinicablc to the c iso of 
act, or series <if acts. lln'mecKes intended, which arc the dircc 
producers of deit'i ^13 Cr. L J. 193.=- 14 Ind. C». 193J S. dOI 


applies only to acts not criiQinul III themschc', hut 
punisb.ible by reason of the f ictdeitli li, is ensued. [1911 « 

26=. 12 Cr, L. J, 433 -12 Ind. Ca. 93; 2 Bara. L. R. 613; 1892 ?. »• 

Wo IS ;14B5m. L. R. 837, J3Cr. L.J.733-17 Ind. Ca. 542. I* C.56& 

at 569 , Simihrly e 30tAw.ll not apply whf re death rc-<iilts no 
from the rash or negligent mode of doing an iimocciit net hal from 
some result supericiniig ii|>on the act which could not hue f n 
rtnticipilej d Bora. L K.39t. The rash and negligent net inu« 
6c I .iii> I rtiin'tiif It IS not enough it m»y have been the r.in*' 
rmn. [per Jenkins, CJ.,4 Bom. L. R. 679. .S--ealio 
2F. &F 837; /; i 5 Cox I72 v. rM.,,»i..i. 7 C. » F- 

499; 32C 73-BC. W H. 645-1 Cr. L. J. 634 ; A', v //.iMmo"'"- 
9COXSS3 I:. ,. W.iirrM 6 C. A P 329. /fi/Zon* r.»r. 2 Lewln 21*1 

To Hij that, bc^.iiisj in tlia opinion of the operator, the suTwer 

cotjldhiM- borne a little more without deilh followintr. the 
amounts m, rclv to rashne,,* bjcins- lie 6 is carried iho rip’rirD''n 

too f ir, results from an obvious and dingvro'is iniseunceplion. * 

this ,s ncithfir „ ca«e of rashness nor of negligence, it lieeots 
unncrcistf) to ronsicler nh'lher in ony case n conviction nniie^ 
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this Ecclion can properly follow, where the rashness, or ncgUgencc, 
amounts to culpable homicide It is clear, however, that if the 
words 'tint amnnnttng to fulpahU honixcule' are part of the 
de&nition, the oITence defined by this aection consists of the rash 
or negligent act not falling and ‘ , 

fulfilling the positive teqmrea 

See the remarks of Stephen, J , ■ ■ 'i 

7f.V. i-'rnn/-/y, 12Cox. 625. if. V. • 1 ! ■ 

between negligenco which would be basis of an action in Torts 
and negligence which is made penal is dwelt on m Soirlet, 4 F. & 
F. 920. 


This decision wav cited and followed by the Calcutta 
High Court, m 4 C. 764, where a child-wife, about eight 
or nine years old, died instantly from a kick on the back 
with a bare foot, which ruptmed the coat of the 
stomach. The Court said that s 304 A does not apply to 
any case m which there has been the voluntaiy commis- 
sion of an offence against the person 'Uhe conviction 
was accoidmgly changed to one of culpable homicide 
under s 304 The ludgment of Holloway, J , has 
been approved by the Chief Court of the Punjab, 
and reproduced in a circular addressed by it to all 
courts In 3 A. 776, a man had sLiuck his wife a 
heavy blow on her side with a stick, and she having a 
diseased spleen, died instantly The judge convicted 
the husband under s 304A, but the High Court quashed 
the conviction, and substituted one for giievoua hurt 
under s 325 Straight. J . answeied the doubt suggested 
by Holloway, J , by saying, 

“ It IS to be observed that s. 301A directed .it ofteaces out 
side the range of ss 299 and 800, and obviously coutempUtes 
those cases into which neither mtention nor knowledge of the 
kind already mentioned enters. For the rash or negligent act 
which IS deeUred to be a crime, ib one * not amounting to culpable 
homicide,' and it must therefore be taken that mtentionu.ily or 
knowingly inflicted violence, directly and wilfully caused is 
excluded.” 


t 

t . . ■ 

weapon and kills a child sleeping in the loom, his act 
would be covered by cl- (c) of s. 299 and therefore it is 
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''1’ »»a 

from « brutal beatiu- .^J i f? ^ud. that th« death rcsolted 
homicide, because the^viXn™ u° ““'f'''*'' onlP'H« 

•ba> e Jcnoivri tn ».<. ]. t- t ® “ot such nt the prisoner mast 

A^Lord ioJ a™, o ^ .“r' '"“if*’'. 

murder- with sueh , hotntcide not ainountmcr to 

done n ith the knot^j for the imlRe was whether the act w,vs 

to cweedeali Me S' ’’‘’'’■'S' ''I”'!- 

drasem,; by the hai! fnbtttd" , 

Cud L be „ ”d„n;ro'’1‘''“r «*rohl‘«nd the death 1. 

Tiia CtCfa S' “f '‘™«e ‘icatt ty » rad, act 

this case Cuin^h)^ "boHy mftpplicdble to the f.ietf. of 

that tho misehiei-of >® acting with the consolousne^ 

With tho hooe consequences mi' follow, hut 

actor has Lifc ""d often with the holirf that 

bappenme I A?- *«n»c.ent preCMitions to prevent the.r 
iUfi *• w. N. lel in I H5 ms p. J. t s- 

ness, ' despite tho consoloos’ 

the jjj the consclousneai that 

which au . - but in rircuin:tincc< 

JDcunjben? H ‘ exercHed the eiutioii 

-‘"‘’‘‘'‘t 'fbo hid he would hive had the 
chti rhiti' , f " ‘'HpnUhilitv nrHcsftom the neglect of tho 
conxcioui/i manifust that porsonal injury, 

these A. itpirt, ‘ntentionally cinscj. cannot fall w ithm cither of 
act or fioM "'bich are wholl> inapplicable totheciscol an 
Dro’flufnr- ,.V j tficinsolvcs inWiided, which uru the direct 

Sies nnh! S. .Wl .\. 

punisha, 

26-12 C W.P.tCM 

No 13 • ,. 1832 P. R. 

«f 56S./ ‘bbrnWaHy' . s-.' 'f- Inf-.O-.S”' 

from the rash or ncgJic • • 

some resuJt supcfv cun' 

anticipated J Bom. L • ' , 

1,0 ,,c/Y ! It-""'’'*’ “«a negligent net iiia»» 

Kti 15 not cnongh itrovvhivchccn the r.iim 

3P 'ip «« *’?, Bdm.ld. R. 679. .ironlso 

49 V- 3?r «’ R r ‘ ® CM. m. v. r„„.„„„.7C.4 F. 

Cr. L.Ja eSIWi'.v /f-./r/im.-"- 

To *», th^' V P 3M. ///«<.„•« r.wr. 2 Lewin 2H 1 

could h,, * > ‘Ct.uisj in th.i opinion o( the operator, the «'«!T'fr 
nmounu IT! without deith following, tho act 

>«» f rc™i„ 11° ™''";r-ab--C,„.u I.. I, a, uarr.o.I ll,„ «p-r.,o-nl 
this *”d *IingproiM iniiconception. 

unntvrkN.r, tl' . '’“'‘bncHH nor of negligence, it hccom** 
consider whether in any case a conviction under 
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this section can properly foHow, where the rishnoss, or negligence, 
amoants to culp\ble homicsde It is clear, however, that if the 
words ‘ fi<.< an\nuulin’i culpablf Itonuciilc' are part of the 
deSnition, the offence defined by this section consists of the rash 
or negligent act not falling under that category, as much as of its 
folfiliing the positive reqnircment of being the cause of death.” 
See the rcmirks of Stephen, J ,m if. v. Z)„7«;r/r/, 16 Cox. 303 at 309; 
i.’-v, I'ftinrhj, 12 Cox, 62S . if. V. Elliot, 16 Cox, 710, The distinction 
between negligence which would be basis of an action in Torts 
and negligence which is made penal is dwelt on in .VoaA/**, 4 F. & 
F. 920. 

This decision wa-, cited and followed by the Calcutta 
High Coui’t, in 4 C. 764, where a child-wife, about eight 
or nine years old, died instantly from .i kick on the back 
with a baio foot, which luptmed the coat of the 
stomach The Court said that s 30-lA does not apply to 
any case m which there has bsou the voluntary commis- 
sion of an offence against the person The conviction 
was accordingly changed to one of culpable homicide 
nnder s 304 The ]udgraent of Holloway, J , has 
been approved by the Chief Court of the Punjab, 
and reproduced in a ciicular addressed by it to all 
courts In 3 A. 776, a roan had sliuck his wife a 
heavy blow on hei side with a stick, and she having a 
disea‘>ed spleen, died instantly The judge convicted 
the husband undei s .iOlA, buttheHigli Court quashed 
the conviction, and substituted one for guevous hurt 
under s 325 Stiaight. -T . answeied the doubt suggested 
by Holloway, J , by saying, 

“It IS to be observed that s 304A directed ut oEfotioes out- 
side the range of ss 299 and 300, and obviously coatempUts? 
those cases into which neither loteutioa nor knowledge of the 
kind already mentioned enters For the rash or negligent act 
whicli IS declired to be a criiuc, is one ‘ not amounting to culpable 
homicide,' and it must therefore be taken that intentionally or 
knowingly inflicted violence, directly and wilfully caused is 
excluded " 


,T . . ....J jjj 

burglar 

. . .ngerous 

weapon and kills a child sleeping m the room, his act 
would be covered by cl. (c) of s. 299 and therefore it is 
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neither a ra?h nor a negligent act within s. 304A, 1911 
P. R. Cr. 12=1911 P. W. R. 41 = 12 Cr. L. J. 591=12 
Ind. Ca. 967. Similarly where a man threw a stick at 
the deceased with such force that it caused a punctured 
wound on his head which ultimately caused his dcatii, 
tlie case would not come under s. 304A as the injury 
was intentionally caused, Ratanlal 673, S. 304A is 
intended to cover offences which are outside the range 
of ss. 209 iV 300 on the one hand and of the various 
forms of assault and hurt on the other. It is distinguish- 
able Iroin these otfences as neither intention nor 
knowledge is an element in the crime. Where such 
intention or knowledge exists in however minor a degree 
such as for example m assault, the offence is altogether 
outside the scope of s>. 304A: 1913 P. W. R. (Cr.) 7= 
1913 P. L. R. 259 ; 14 Bom. L. R. 837=1 Bam. Cr. C. 
183 ; 39 C. 855. Similar decisions were given in othcf 
cases, wJioro the acts causing deatli ranged from ® 
mete assault to culpable homicide not amounting to 
murder I M. 224 ; 12M. 56 ; 6 N.-W. P. H. C. R. 38 & 
235; SC. 351 . Weir I. 326 ; 1831 A. W. N. 103. On 
the otlier hand, the section lias been held applicable to 
the negligent management by a railway olHclal of trucks 
on an incline, by means of winch they got out of control, 
and killed a<'(iolv' . G A. 24S; loan cngino-dnver wlio failed 
to sound his wliistle before starling the engine and 
injured a man who was painting a wagon on the line 
causing hisdiMth, Ratinlal 721; to a shikari who seeing 
somctJnng imne in a jungle fired and shot his comrade, 
1885 S. J. L. B. 308; to a man who struck another carry- 
ing ii child and fh«* blow fell on the child and killed it. 
Ratanlal 398. 1888 P.R. No. 28; (but jn 3 C. 623: sush 
an art .\as held to be gnevouv hurt) to a cart-drivef 
who v\.is witnessing oomo /fim mAu on on" sidoofthf 
roid nntnmdful of the crowd on the other side and drove 
over :i cliild and killed it. Weir I. 327; to the act of an 
accused who uuarrcllod w’ith a man standing at the 
brink of a well with the result the deceased lost his 
balance and fell into the well and was drowdcd. 1839 P« 
R. No. 33 . to the act of an accused who sent fire-works 

to bo carried by a Ry Company declaring them to be 

iron-locks with tiu- result a cooly was killed by e'cplo''u>n 
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1905 P. R. No. 22=1905 P. L. R. 112=2 Cr. L.J, 207; 
to th»‘ act ol a 1‘olice man who went out to patrol 
hearing that certain thicxes wcie prowling about, fired at 
a man ciouching umUn a tree and killed him and the 
man injured proved to he a lialkara, 1881 A. W. N. 156; 
Ratanlal 699 ; 1 Cr. L. J. 901 Kntqld's case, 1 Lew. 168 ; 
to the conduct of a lessee ol a feiry in using an unsafe 
boat, nhicli sank without meeting with an accident, and 
so caused the <kath *'f .i number of passengers ; 16 A. 
472; to a death cait'^'d by a native pliysician in execut- 
ing a dangerous operation without any knowledge of the 
con«c(juonces which would loUow\ 14 C. 566. (But see 
5 W.K. (Cr.) 7 & 5 C. 351); to the conduct of a woman 
who killed her husband and her mothec-in-law by mix- 
ing Romo powdev the chacactci ot which she was ignorant 
of but which turued out to be aconite supplied to her by 
her paramoui as a love-potion which would have the effect 
of producing kind treatment of her by her relations, 39 
C. 8S5=:16 C. W, N. 1055=15 C. L. J. 512= 13 Cr. L. 
J, 195=14 Ind. Ca. 195. 1887 P.R. No. 60.1869 P. R. 
No. 8 . 1884 P. R. No. 35 ; 4 Bom. L. R. 425 ; 31 A. 290 
=6 A. L. J. 203=9 Cr. L J. 522=2 Ind. Ca. 214; to 
the act of a husband, who. by having connection with 
his wife, a completely immature child of eleven years 
and thiee months, tupiuied the vagina and caused her 
death 18 C. 49. In tins case there weie counts under 
s. d04A and s .448, upon eithei ol which, under the direc- 
tions of Wilson, J.i the juiy might have convicted They 
found a verdict under s. 3.4h Id a. similar casein 12 C. 
P. L. R. 11 the accused was convicted under s. 325. In 
consequence ol this and similar cases, the age of consent 
by a girl to sexual inteicourse was raised from ten to 
twelve by Act X of 1891 See | 171 infra 

The cases specially leteiied to above would clearly 
indicate the scope of s 304A It is not all rash or negli- 
gent acts that are covered by the provisions of the Penal 
Law. Nor can an intentional act amounting to wrong 
doing be ever brought under s, 304A as rash or negli- 
gent act. 14 C.P. L.R. {Cr.)126; U.B. R. (1897— 1901) 
1. 314. Whei e a rash oi negligent act is made penal, it 
is punishable by reason of the fact certain harmful 
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results have ensured and these results are not such as 
could not have been foreseen and if foreseen lu-evented. 
This rule would also exclude fortuitous consequences 
which can only he said to be a remote result of the act. 
Burton's case in 1 Str. 481 well illustratds the above prin* 
ciples. A person came to town in a chaise and before 
ho got out wantonly fired his pistol in the streets and 
accidentally hit a woman who was killed thereby. If 
the woman had not been hit the accused would not be 
liable merely because he fired in the street and being in 
a crowded place like London, he ought to have foreseen 
that somebody might be hit by such wanton firing and 
the consequence could not be said to be too remote. Sec 
Hull's rase, Ke], 540 ; if- v. Halloicaj/, 2 Cox 273, The 
case in [1911] M.W. N. 170=12 Cr,L.J. 495=12 Ind. 
Ca. 215 would illustrate on the other hand the distinc* 
tioD between harm resulting from a rash or negligent act 
and an accident There the second accused, a servant 
of the fcrry>contractor, was told to row across a stream a 
boat overladen at the directions of his employer. Mid* 
'vay the stream the accused lost his pole but tlierc was 
nothing to indicate any negligence on bis part. He how* 
ever did his best, but in spite of his endeavours several 
passengers were drowned. It was held by AbdurKahim 
and Sundara Iyer, JJ., that he was not liable under s. 30L\ 
as there was no rash or negligent act on his part though 
prima Jade his employer may be liable for having n.skcd 
him to row an overladen boat across a strong current. 
Set, also n W. R, (Cr.) 3, If the scope of s. 301 A is 
pioperly understood, it would be clear that the section 
IS intemlcd to meet only cases when* death cd'shc's from 
rashness or negligence in the doing of an act, the culpa- 
bility m doing which arises solely from the unforeseen 
consequence that has rcsnlled therefrom, L. B. R* (1872- 
1892)89. Thuscansing death by intentional throwing 
of stone cannot be dealt with under ». .'lOlA. 


As to details, or other injurious consequence®, follow- 
■ upon mistaken medical practices Lord Hale says' 

. ph>iicun » perMon -* |»olion ",thnut ftn) ini'*!!! 
im tiny Ixxlily hurl, but with an Intent to cure or 

nd, contrftr) to the expect ilioti of the phyiieim. 
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kilU him, thi*> no homicide . and Ihe like of u chirurgeon Aud 
I hold their ojunion to be erroneous th»t thmk, if he be no Itcsns- 
fd chirurgeon or I’Inviciiii that occasioneth this inisehanco, that 
then It isfe)<'i’>, for |»h\H.<s and saltes «\eic before licensed 
physieiiii'^ mid (.hinirgvins / //»/• f'- (' 4/'K 

Tln•^ ojiinicii of Lord H.ile's was followetl by Iflack- 
stone, and i' the basis of the Knglishlau' on the subject. 
Per Hiiliock, li , li v I’*in Itutrhell, 3 C. & P. 629. In a 
case a-i.i-mst Sf John Long, au unlicensed piactitioner, 
who piofessed to pcifoim cures by tabbing m a veiy 
irritating liquid, winch caused a patient's death, Bayley, 
B., said 

“To m\ mind it mtttcra nut whether a man has receded a 
medic'll education or not; the thing to look at is, whether, in 
reference to the remedy he has used, and the conduct he has dis- 
jitiyed. ho has acted with a duo degree of caution, or, on the 
contrary , has acted with gross and improper rashness and want of 
caution. I haie no hesitation in eajing for your guidance, that 
if a man be gniUy of gross negligence in attending to bis patient 
after he has applied a remedy, or of gross rashness in the applica- 
tion of It, and death ensues m consequence, be will be guilty o! 
manslaughter.'' ll v. ,S/. Jolm Lonij, 4 C. ft P, 423, at p. 410. 
For other cases see Roscoe, Cr. Cv.. pp. 433 to 631. 

And SO m a case where a wofflan was supposed to 
have died from an excessive dose ot a medicine contain- 
ing prussic acid, Cockburn, GJ., said : “ If a man takes 
upon himself to administer a dangerous medicine, it is 
his duty to administer it with proper care, and if he 
does it with negligence, he is guilty of manslaughter.” 
It. V Dull, 2 F. & F. 201. These rulings seem exactly 
adapted to the conduct contemplated by ss. 30iA, 336, 
337, and 338, and not to exact a standard of excellence 
above what may be required from the ordinary 
native doctor. In 14 C. 566, above referred to, 
the prisoner was a Kobiraj, and he operated upon the 
deceased, an old and feeble man, for mternal piles, by 
cutting them out wdth a common clasp knife, after 
pulling them down with a hook. The man bled to 
death. It was proved that the operation which he 
performed was so imminently dangetoiis that educated 
surgeons scarcely ever attempt it. It appeared that he 
had twice before performed similar opeiations with 
success, and he seems to have peiformed this one with 



526 


SCOPE OP S. 304a explained. [cH. IX, 


results have ensured and these results are not such as 
could not have been foreseen and if foreseen prevented. 
This rule would also exclude fortuitous consequences 
which can only be said to be a remote result of the act. 
Burton’s case in iStr. 481 well illustrates the above piin- 
ciples. A person came to town in a chaise and before 
he got out wantonly fired his pistol in the streets and 
accidentally hit a woman who was killed thereby. If 
the woman had not been hit the accused would not be 
liable merely because he fired in the street and being ia 
a crowded place like London, he ought to have foreseen 
that somebody might be hit by such wanton firing and 
the consequence could not be said to be too remote. See 
Bull's case, Kel, 540 ; B. v. Balloicay, 2 Cox 273. The 
casein [19U] M. W. N. 170=12 Cr. L. J. 495=12 Ind. 
Ca. 215 would illustrate on the other hand the distinc- 
tion between harm resulting from a rash or negligentact 
and an accident. There the second accused, a servant 
of the feiry-contractor, was told to row across o streain a 
boat overladen at the directions of his employer. Min* 
way the stream the accused lost his pole but there ivas 
nothing to indicate any negligence on his part. He how* 
ever did his best, but in spite of his endeavours several 
passengers were drowned. It was held by AbdurBahnu 
and Sundara Iyer, JJ., that be was not liable under b. 
as there was no rash or negligent act on his part though 
priina Jade his employer may be liable for having askea 
him to row an overladen boat across a stiong current. 
See also 11 W. R. (Cr.) 3, If the scope of s, 304 A is 
pioperly understood, it would be clear tliat the section 
is intended to meet only cases where death ensues from 
rashness or negligence in the doing of an act, the Culps' 
bility m doing which arises solely from the unforeseen 
consequence that has resulted therefrom, L. B. R. 
1892)89. Thus causing death by intentional throwing 
of stone cannot be dealt with under s. 304A. 


^ As to detabs, or other in}urions consequences, foUou 
j^^'^^upon mistaken medical practices Lord ilale says. 

.T^l^.pl^ysician ijivea a person ■% potion without an> 

» . any bodily hurt, but with an intent to cure or py®' 

' \ ' contrary to the expectation of the physician. 



SniOlDE. 


529 


§5 157 - 158 .] 

158. Suicide. — Suicide i** the only offence for which it 
is impossible to punish the pnncipal offender. He is 
already beyond the reach ol human law , those who insti- 
pate him, or help him in the act, remain. According to 
English law they would be either principals or acces- 
saries before the fact to morder. Even where two 
persons asreed to commit suicide together, if the means 
emploied only took effect npon one, the survivor was 
held puilty of murder, under English Law- li. v- Alison, 
8 C. & P.,418. Under the Code he would be liable 
under ss. 806 & 309. 1 P. C.. R. v. Stormonth, 61 J. P. 729 ; 
li V Abholt, 67 J. P. 151, Jessop, 16 Cox. 204; 
Dyson, R. & R. 523. Suicide is doing of a voluntary act 
or omission such as a hunger-strike, for the purpose of 
destroying one's life, being conscious of that probable 
consequence and having at the time sufficient mind to 
will the destruction of life, Clift v. Sohwabe, L. 
T. 342=3 C. B. 437. Under the Penal Code, a person 
who takes an active part m the suicide of another, as by 
actually shooting him, or administenng poison to him, 
would commit culpable hoiuicido not amounting to 
murder under Exception 5, if the person, being over 
eighteen years of age. gave such a consent as is defined 
by s 90. If he was younger than eighteen, or if 
his consent did not come within 8. 90, he would be guilty 
of murder. If, liowever, he did not actually cause the 
death, but abetted it within the meaning of s 107, he 
would be punishable under $8 305 or 306, according as 
the person actually committing suicide was or was not 
capable of consent In a case of suttee, some of the 
prisoners actually set fiie to the pile, while one did not 
co-operate in causing the death of the widow, but 
took an active part m causing her to return to the pile, 
when she had left it, after being partially burnt. The 
Bengal High Court held that the former prisoners were 
guilty of culpable homicide, but the latter only of abet- 
ment of suicide. 

They said:" Abetment of saicida is confined to the case of 
persons, who atd and abet the commission of suicide by the hand 
of the person hiroseH who commits the suicide. When another 
person, at the request of or with the consent of the suicide has 
killed that person, be is guilty of homicide by consent, which is 
34 
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one of the forma of cuirtable homicide . \21 Nov., 1863] ; 1 R. J. 4 
P.174. See3N. W. P.H.C. B.316. 


159. Attempls to commit murder, culpable homi- 
cide not murder and suicide. — Atteaipts to commit 
culpable homicide and suicide are punishable under ss. 
307, 308, and 309. The last requires very few words. 
It will be observed that its language e.^actly follows that 
of s 511 ; the offence created by it could not be punished 
under s. .511, because, from the nature of things, a com- 
pleted suicide cannot be dealt with as an offence. What- 
ever will constitute an attempt to commit an offence 
under s. 511 will come within s. 309, if the object of the 
attempt is suicide. [See post, Chap. XIV.] Thus a person 
who emasculated himself, )878 P. R. No. 22 ; a woman 
who ran to fall into a well but was prevented by some* 
body catching hold of her, 8 M. 5 *, and a woman who 
pounded c' ’ ■ • . - - .. i T,r,tn 

the same, !{ *1 ' * 

188. In . to 

result in death, and m the other two the act of the accus- 
ed had not progressed beyond ihe stage of preparation. 
Again the intention must be clear. When a man jumpea 
into a well to avoid and escape from the police, and when 
rescued came out of the well of his own accor^ an 
intention to commit suicide cannot be inferred, l4 Bonj. 
L. R. 146=1 Bom. Cr. C. 87=13 Cr. L.J. 246=14 Ind. 
Ca. 598. The wording of ss. 307 and 308 is completely 
different ; the marginal note which is not part of the Co e. 
speaks of 'attempt to murder' o,nd.' attevipt 
culpable hovucide, ' but no such words are found in i 
te.xt. What IS made punishable by the sections is 
a person does any act with such intention, or knowledge, 
and under such circumstances, that if he by that ac 
caused death, he would be guilty either of murder or o 
culpable homicide notaroounting tomnrder. 
exactly equivalent to saying that a man is punisha 
who does an act capable of causing death, with su 
intention or knowledge that the death, if caused, 
bo culpable homicide, of the higher or less degree. 
Ratanlal 964. It is not suflicient, as in s. 51 1, to do a 
oct towards the commission of the offence. 
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There are several cases upon the constructtOQ of s. 307 
In the Leatlinfi case, in 4 B. H. C. R. (Cr. Ca.) 17, the 
prisoner presented a rifle at his officer, but it was struck 
up before he liad drawn the trigger, and the rifle was 
found to be loaded but not capped. It was held that he 
could not be convicted under s. 307, although when the 
act was done the prisoner believed the gun was capped. 

Couch, C i , Ka.i<l “ It appetLtft to me, looking at the tctcasot thU 
eection, as nell ns at tbeiUustiations to it, that it is necessary, in 
order to constitute an offence under it, thnt there must be an act 
done under ' ’ ... , • 

act took effi 
natural and 

of 18 not of that description, a prisoner cannot be convicted of an 
attempt to murder under this section. 

“The illastratioos given bear out this view. One is that of a 
man firing a loaded gun ; and another is that of a man placing 
food mixed with poison on another's table. Both these acts are 
capable of causing death ; but in the present oase, although the 
act was done with the intention of causing death, and was likely 
ID the belief of the prisoner to cause death, yet in point of fact it 
could not ha>e caused death, and it, therefore, does not come 
within that section.” i B. H. C. 1t.(Cr. Ca.i 17. 

On the other hand, in this vetj same case it was held 
that the prisoner was properly convicted of an attempt 
to commit murder under e. 511, since ” the piesenting 
of the gun, under the circumstances, was an act of such 
an appioximate nature as to bring the prisoner within 
the w ords of s. 511." Ibid, p. 23. In 14 A- 38 a man tried 
to discharge a blunderbuss at another. He pulled the trig- 
gerand the cap exploded, but the piece missed fire. It was 
found loaded after he was seized. Upon these facts, and 
in accordance, as he supposed, with tlie Bombay case, the 
judge found the prisoner not guilty under s. 307 ; and 
convicted him under s. 611. The Allahabad High Court 
hold that the conviction under s. 511 was wiong, and 
directed a conviction to be recorded under s. 307 The 
decision is, of course, quite in accordance w’ith that in 
Bombay It is quite certain that upon the same facts 
the Bombay High Court would have found, that snap- 
ping a blunderbuss fully loaded and capped was an act 
capabie of causing death to a man at whom it was 
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one of the forms of culpable homicide. “ [27 Nov., 1863] ; 1 R. J. 4 
P. 174. See 3 N.-W. P. H. C. R. 316. 


159. Attempts to commit murder, culpable homi- 
cide not murder and suicide. — Attempts to commit 
culpable homicide and suicide are punishable under ss. 
307, 308, and 309. The last requires very few words. 
It will be observed that its language exactly follows that 
of s 511 ; the offence created by it could not be punished 
under a. .511, because, from the nature of things, a com- 
pleted suicide cannot be dealt with as an offence. What- 
ever will constitute an attempt to commit an offence 
under s 511 will coioe within s. 309, if the object of the 
attempt is suicide. [See ■post. Chap. XIV.] Thus a person 
who emasculated himself, J878 P. R. No. 22; a woman 
who ran to fall into a well but was prevented by some- 
body catching hold of her, 8 M. S; and a woman ■who 
pounded oleander toots intending to poison herself with 
the same, were held not liable under this section, Ratanla* 
188. In the first case the act is not ordinarily likely to 
result in death, and m the other two the act of the accus- 
ed had not progressed beyond the stage of preparation. 
Again the intention must be clear, When a man jumped 
into a well to avoid and escope from the police, and wheu 
rescued came out of the well of his own aocor^ au 
intention to commit suicide cannot be inferred, Bom* 
L. R. 146=1 Bom. Cr.C. 87=13 Cr. L. J.246=l4 Ind. 
Ca. 598. The wording of ss, 307 and 308 is completely 
different ; the marginal note which is not part of the Code, 
speaks of 'attempt to murder’ o.tiA' attempt to commi 
culpable homicide, ’ but no such words are found in ic 
text. What is made punishable by the sections is 
a person does any act with such intention, or knowlct ge, 
and under such circumstances, that if he by that ac 
caused death, he would be guilty either of murder or o 
culpable homicide not amounting to murder. 
exactly equivalent to saying that a man 
who does an act capable of causing death, with su 
intention or knowledge that the death, if caused, 
bo culpable homicide, of the higher or less degree. 
Ratanlal 964. It is not suflicicnt, as in s. 51 1 , to t o a 
act towards the commission of the offence. 
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There are several cases upon the constrnction of s. 307 
In the Leatbn" case, in 4 B. H. C. R. (Cr. Ca.) 17, the 
prisoner presented a rifle at his officer, but it was struck 
up before be had drawn the trigger, and the rifle was 
found to be loaded but not capped It was held that he 
could not be convicted under s 307, although when the 
act Mas done the prisoner believed the gun was capped. 

Coueb. ’ ' " * . ' 

section, 
order to 
done an 

act took effect The act mast be capable of caasmg death in the 
natural and ordinary couree of thiags. (^nd if the act complained 
of le not of that description, a prisoner cannot be convicted of an 
attempt to murder under this section. 

“The illustrations gi\en bear out this view. One is that of a 
man firing a loaded pun: and another is that of a man placing 
food mixed u ith poison on another’# table. Both these acts are 
capable of causing death; but in the present c-ase, although the 
act was done with the intention of causing death, and was likely 
in the belief of (ho pnsaaer to causo death, yet in point of fact it 
could not haie caused death, and it, therefore, does not come 
witbm that section. ’’ 4 B. U. C. R. (Cr. Ca.) 17. 

On the other hand, in this veiy same case it was held 
that the prisoner was properly convicted of an attempt 
to commit murder under s 511, since “the piesenting 
of the gun, under the circumstances, was an act of such 
an appioximate nature as to bring the prisoner within 
the words of 8. 511.” Ibid, ^.23 In 14 A.38 a man tried 
to discharge a blunderbuss at another. He pulled the trig- 
gerand the cap e.\ploded, but the piece missed fire. It was 
found loaded after he was seized. Upon these facts, and 
in accordance, as lie supposed, with the Bombay case, the 
judge found the prisoner not guilty under s. 307 ; and 
convicted him under s. 511. The Allahabad High Court 
held that the conviction under s. 611 was wiong, and 
directed a conviction to be recorded under s. 307. The 
decision is, of couise, quite in accordance with that in 
Bombay. It is quite ceitain that upon the same facts 
the Bombay High Court would have found, that snap- 
ping a blunderbuss fully loaded and capped was an act 
capable of causing death to a man at whom it was 
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aimed, and that this capacity was not affected by the 
circumstance that it missed fire ; the case would there- 
fore come within s. 307, and a conviction under s. 511 
would be bad. The judgment, however, is of impor- 
tance, because in it Straight, J., completely differed from 
the Bombay High Court on one point, and seems to have 
differed from it on another point First, he thought it 
necessary to decide, and he did decide, that under no 
circumstances could an attempt to commit murder 
come under s. 611. This conclusion he arrived at from 
the words of s. 511. 

He said ■ " Now it appears to me tbat the attempts which are 
limited by s. 511 aie attempts to coiamit offences which by the 
Code itself are punishable either with * transportation or imprison' 
ment.' It cannot properly be said tbatf the offence of murder is 
punishable with either of those things. In my opinion, If murder, 
as mentioned m ss. 299 and 300, was intended to be included, the 
Legislature would before the word * transportation’ have msertea 

the word ' death.' But again, the section goes on and says that, 

certain things being done, the person who Joes these acts shau, 

' where no provision is made for tbo punishment of such attempt* 
be punished In a particular way. It seems, therefore, to me, that 
when the framers of s. 611 drew it op in the terms that they hare 
drawn it up, they specially meant to exclude those attempts to 
commit offences which, in the various preceding sections of the 
Code, were specifically and deliberately provided for with punish* 
ments enacted in the sections themselves- I have therefore for 
these reasons come to the conclusion that s. 807 is exhaustive, 
and that no court has any right to resort to the provisions of ss. 
299 and 300, read with ». 511, for the purpose of convicting a 
person of the offence of attempted murder, which, according to 
the ^iew of the Court, does not come within the provision of*- 
807 of the Indian Pen.al Code.*' 

Upon this part of the judgment it may be remarked, 
as to the first reason, tbat murder is punishable 
transportation as well as death. This is the case as 
regards every offence punishable with death, 
m the single instance of murder by a person under 
transportation for life, which under s. 303 is only 
punishable, and in fact can only be punished, with death. 
Cases of murder therefore do come within the letter ol 
8. 511. It seems obvious too that those words in s* 5 ll ere 
not intended to exclude the very few cases where the 
penalty of death is added to that of transportation, but 
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to exclude the numerous cases which are only punish- 
able with fine Further, that part of the learned judge’s 
reasoning would not apply to s. 308, which is in pari 
inaieria with s. 307, and worded m the same way, and 
can hardh admit of different treatment. As to the 
S'*eonil reason, it is of course clear that any attempt, 
coming und»“r s 511, which is specifically provided for 
elsewlitie, must be dealt with under the express provi- 
sion P'oi instance, an attempt to wage war against the 
King must he dealt with under s, 121 It is also quite 
clear that any attempt to commit culpable homicide 
which falls under ss. 307 or 308, must be dealt with 
under them and not under s. 511. What the Bombay 
case decided was, that an act done towaids the commis- 
sion of an attempt to murder, which was not an act by 
which muider could be effected, came under s 511 
because it did not come within s. 307 That being so, 
it fell within the wording of s. 511, as being a case 
“ where no express provision is made by this Code for 
the punishment of $uch attempt.” According to 
Mr Justice Straight, such a case would go wholly 
unpunished 

The same judgment appears to express doubt as to 
the piopnety of the Bombay ruling that the act done 
m that case, m., trying to discharge an uncapped rifle, 
supposed to be capped, did not come within s, 307 “ If he 
did all that he could do, and completed the only 
remaining proximate act m his power, I do not think he 
can escape criminal responsibility, and this because his 
own act, volition, and purpose having been given effect 
to in their full effect, a fact unknown to him and at 
variance with his own belief, intervened to prevent the 
consequences of that act, which he expected to ensue, 
ensuing.” This is well illustrated m 7 Bom. L.R. 985 
. =3 Cr. L. J. 85. There the accused intending to kill his 
victim gave large doses of opium in milk but unknown 
to him. the intended victim was a confirmed opium-eater 
and thus he escaped serious harm. But it may be submit- 
ted that the question is, not whether the accused would 
escape criminal lesponsihility — it was decided that be was 
liable under s. 511, — but whether he would be criminally 
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responsible under the very special words of s. 307. If 
that section only applies where the prisioner has done 
an act, which, if carried to its utmost possible limits, 
without any interference from v/ithout, could cause 
death, and if his act could not have caused death, then 
his belief that it could have caused death is outside the 
question Suppose, for instance, that Cassfcfy had put 
his rifle all ready loaded and capped for the purpo'^e 
of committing the murder, and that in the excitement 
of the moment he had snatched up a comrade’s rifle, 
which was unloaded, and the lock of which had been 
taken to pieces for repairs , that he had levelled it at liis 
officer and pulled the trigger : it is plain that he had 
intended to do an act with such an intention that if by 
that act he had caused death he would have been guilty 
of murder ; but that is not enough. The section requires 
that he should have done the act. He intended to dis- 
charge his own loaded rifle. He presented and tried to 
dischaige a weapon which was as harmless as a broom- 
stick. A similar point arose in 1904 P.R. (Cr.) 30=1 Ct, 
L. J. 1078. The accused pursued the complainant with an 
axe on his shoulders and on approaching the complainant, ■ 
actually raised the axe when he was disarmed by some 
others but meie running after the complainant w’lth an 
axe and raising the axe could not possibly cause death. 
The conviction under s. 307 was therefore set aside, the 
question whether it could be altered to one under s. 30- 
W’ith s. 511 being left open. The only act which cm 
fall within the purview’ of B. 307 is an act which by itself 
must ordinarily be capable of causing death m the 
natural and ordinary course of event'’. Striking a wife 
on her neck with an axe and causing an incised wound 
not being such an act, the conviction was altered to one 
under s. 324, m IS Bom. L. R, 991=2 B^m. Cr*. Ca. 159» 
See also 1903 A. W. N. 43, 1881 A W. N. 172. 

In 20 A. 143, a Hindu widow, who wished to live with 
her lover, against the wishes of her family, prepared the 
family meal of which her father, mother, and brother 
paitook. They nt once exhibited all the symptoms o 
poisoning by datura^ which she confessed she had . 
in their\food. It was probable her object was not to ki 
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them, but to escape with her lover The Court held 
that it must be assumed that she knew that datuTO, was 
capable of causing death, and that she was properly con- 
victed under s 907 Cf 1882 P, R, No. 24 where the 
accused asked a doctor to enppl}* her mth medicine for 
poisonmc her son-in-law. This was held not sufficient 
to sustain a conviction under s 307 ; so where a man 
merel> broujilii a sword, 1882 P. R. (Cr.)45. In this last 
case the prisoner’s act was held to amount to an assault 
as the bunging might cause thecomplainant to apprehend 
that the accused was about to use criminal fore to liim. 
Again where datura was adiuinisteied to facilitate 
robbery with the result one of the persons died and another 
bec.ime seriously ill, the accused was convicted as legards 
the foimer of giievous hurt and in respect of the latter 
under s 3i8. 1908 A. W. N. 243. In 5 L. B. R. 79=10 
Cr. L> J. 363=3 Ind. Ca. 721. the accused was proved 
to have put into food some powder which gave the 
physiological reaction of atropine There was no evi- 
dence, however, as to the quantity of poison found or its 
ptobable effects on any one who might have eaten it. 
Without such evidence it was found impossible to hold 
the accused intended to cause more than hurt. The con- 
viction was therefore altered to one under ss. 328 & 611, 

In Weir i. 328. the accused enticed into her house a 
boy, aged nine yeais, used violence to him, and removed 
several jewels from his person, and being unable to re- 
move his anklets and ear-iings, tied his wiists and neck 
with a rope, put a cloth into his mouth, took him into a 
room and placed him sitting in a jar which was only 
twenty-two inches deep all night and put a mill-stone 
on the mouth of it ; through three holes m the mill-stone 
there was a stinted supply of air. She did not give him 
any food at night and before dawn lifted the mill-slone 
once and looked at the boy but replaced the mill-stone. 
The boy untied the rope and owing to the omission of 
the accused to watch the jar and the room, got out in the 
moming and ran home The conviction under s. 307 
was affirmed by Muthuswainy Iyer and Shepherd, JJ., 
who held that where an act done with the intention of 
causing death is physically capable of causing death but 
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responsible under the very special words of s. 307. If 
that section only applies where the prisioner has done 
an act, which, if carried to its utmost possible limits, 
without any interference from v/ithout, could cause 
death, and if his act could not have caused death, then 
his belief that it could have caused death is outside the 
question Suppose, for instance, that had put 

his rifle all ready loaded and capped for the purpose 
of committing the murder, and that in the excitement 
of the moment he had snatched up a comrade’s rifle, 
which was unloaded, and the lock of which had been 
taken to pieces for repairs ; that he had levelled it at his 
officei and palled the trigger ; it is plain that he had 
intended to do an act with such an intention that if by 
that act he had caused death he would have been guilty 
of murder ; but chat is not enough. The section requires 
that he should have done the act. He intended to dis- 
charge his own loaded rifle. He presented and tried to 
discharge a weapon which was as harmless as a broom- 
stick. A similar point arose in 1904 P.R.(Cr.) 30*J Cf. 
L. J. 1078. The accused pursued the complainant with an 
ase on his shoulders and on approaching the complainant, • 
actually raised the axe when he was disarmed by some 
others but mere running after the complainant with an 
axe and raising the axe could not possibly cause death. 
The conviction under s. 307 was therefoie set aside, the 
question whether it could be altered to one under s. 30- 
with s .511 being left open. The only act which cm 
fall within the purview of s. 307 is an act which by it'ieif 
must ordinarily be capable of causing death in the 
natural and ordinary coarse of event<?. Striking a wiie 
on her neck with an axe and causing on incised woimu 
not being such an act, the conviction was altered to one 
under s 324, in IS Bom. L. R. 991=2Bam. Cr. Ca. 159. 
See also 1903 A. W. N. 43. 1881 A W. N. 172. 

In 20 A. 143, a Hindu widow, who wished to live with 
her lover, against the wishes of her family, prepared t le 
family meal of which her father, mother, and brother 
paitoOk. They at once exhibited all the symptoms o 
poisoning by datura, which she confessed she had . 
in thcirVood. It was probable her object was not to ’i 
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them, but to escape with her lover The Court held 
that it must be assumed that she knew that datura was 
capable of causing death, and that she was properly con- 
victed under s 307 Cf 1882 P. R. No. 24 where the 
accused asked a doctoi to supply her with medicine for 
poisoning her son-in-law. This was held not sufficient 
to sustain a conviction under s. 307 ; so where a roan 
mereli brought a suord, 1882 P. R. (Cr.)45. In thielast 
case the piiconer’s act was held to amount to an assault 
as the bunging might cause the complainant to apprehend 
that the accused was about to use criminal fore to him. 
Again where datura was administered to facilitate 
robliery nith the resuitoneof thepeisons died andanother 
became seriously ill, the accused was convicted as legards 
the foimcr of gnevous hurt and in respect of the latter 
under s 328. 1908 A. W. N. 243. In 5 L. B. R. 79=10 
Cr. L. J. 363=3 Ind. Ca. 721. the accused was proved 
to base put into food some poxvder which gave the 
physiological reaction of atropine. There was no evi- 
dence, however, as to the quantity of poison found or its 
probable effects on any one who might have eaten it. 
Without such evidence it was found impossible to hold 
the accused intended to cause more than hurt. The con- 
suction was therefore altered to one under ss. 328 & .511. 

In Weir i. 328, the accused enticed into her house a 
boy, aged nine years, used violence to him, and removed 
several jewels fiom his person, and being unable to re- 
move Ins anklets and ear-rings, tied his wiists and neck 
with a rope, put a cloth into his mouth, took him into a 
room and placed him sitting in a jar which was only 
twenty-two inches deep all night and put a mill-stone 
on the mouth of it ; through three holes in the inill-stone 
there was a stinted supply of air. She did not give him 
any food at night and before dawn lifted the inill-slone 
once and looked at the boy but replaced the mill-stone. 
The boy untied the rope and owing to the omission of 
the accused to watch the jar and the room, got out in the 
morning and ran home. The conviction under s .307 
was afiirmed by Muthnswamy Iyer and Shepherd jj 
who held that where an act done with the intention of 
causing death is physically capable of causing death but 



536 


HURT CAUSED NEED NOT BE MORTAL. [cfl. IX. 


death does not ensue owing to causes independent of the 
act, the essentials for liabilitf under s. 307 have been 
made out. But the Brahmin widow who wrapped up her 
illegitimate child in a cloth with a pot turned over its 
head was more fortunate as her acts were held not suffi- 
cient evidence that she intended to kill the child. 8B. H. 
C. R. (Cr. Ca,) 164. To justify a conviction under this 
8. 307 it IS not necess.aiy that bodily injury caused 
should be one ordinarily capable of causing death. No 
doubt the nature of the injury may be an index as to 
the intention of the accused but intention may equiOj 
well be inferred from other circumstances and very often 
without any refeience at all to actual wounds, 4L. E. R. 
311 (F. B,)=9 Cr. L. J. 11, overrnUng 1889 S. J. L. B. 
466. See the observations of Paisons, J., in RatanUl 558. 
Where however a medical man wounded a person with a 
knife in the neck only one-fourth inch from the carotid 
artery, it was patent even if he liad no intention to 
murder, he intended to cause such bodily injury he 
knew to be likely to cause death. 13 Cr. L. J. 197— H 
Ind. Ca. 197. Where a young man accustomed to 
shooting fired at a person at a distance only of 8i< paces 
the fact that the back of the chair on which the victim 
was seated intercepted the bullet and prevented a fatal 
result was held not to have the effect of reducing the 
offence from one under s. 307 to one under s. 3‘24, 10 
Cr. L. J. 57=9 C. L. J. 422=2 Ind. Ca. 593. In 1910 
P.W.R. (Cr.) 1 = 11 Cr.LJ. 171 = 5 Ind. Ca. 602, firing 
two shots successively at another was held clearly to 
indicate murderous intent. Where an act is jjrimn/flcie 
an offence under s. 307, a magistrate would not be 
justified in dealing with it himself us a minor offence* 
5M. L. T. 257=11 Cr. L,J. 196=4 Ind. Ca. 1134. In 

n Cr. L.J.48=5Ind.Ca.l38.a woman threw the child 
of her sister-in-law in the heat of a quarrel into a pond 
four feet deep and was held liable under s. 307, though 
the child was immediately picked up by a bystander. 

Very little help can be obtained from the ^ngli^b 
cases, ns they nil tarn on the special words of the 
statute. By two different statutes it was made an 
offence to attempt, by drawing a trigger or in any other 
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manner, to discharge any loaded firearms at anyone. 
Upon these statutes it was held that a firearm pioperly 
loaded but not primed, was not a lo.ided firearm within 
the .\ct U. \ L«». Russ. & Ry. 377; i?. v. Janies, 1 
C. & K. 530. The present statute, '24 & 25 Vict., c. 
100, s. 19 proMdes that a firearm properly loaded in the 
barrel, sh.xll be deemed to be loaded, althoughthe attempt 
to dischaige it may fail from want of pruning or from 
anr ntlier caii<;o In J?. v Broini, 10 Q. B. D. 381i the 
indictjjjf-nt was held to have failed, because on the 
aiithoritx of two c.ises, the prisoner who had not drawn 
the trigger, h.id not attempted to discharge it “in any 
other manner.” In the later case, Ji. v. Dachicortk, 
[1892] 2 Q. B. 83, those decisions were overruled, and 
it was decided that a conviction for attempting to dis- 
charge a loaded firearm by drawing a trigger or in any 
other manner. (24 A* 25 Vict., c. 100, s. 18, was valid, 
where the prisoner had drawn a loaded revolver from 
bis pocket, pointed tt at his mother, and fumbled with 
his bngei at the trigger, though he was unable to dis- 
charge It, because his wrists were held by the bystand- 
ers and the pistol was taken from him. See also 
Ltnn,dre. [1906], 2 K. B. 99.=75 L. J. (Q. B.) 385= 
94 L. T. 856=54 W. R, 494=22 T. L. R. 495=21 Cox. 
\2^‘,lUng, 6 L.J.(MX.) 716 IFi/hViws [1893]2Q.B.320. 
The decision lO iJ v Duckicorth would probably be an 
authority that if a man piesented at another a firearm 
readv for immediate use, with the intent on of discharging 
it, he might be convicted under ss. 307 or 303, though 
the weapon was knocked up, or taken from him, before 
he could attempt to draw the trigger. The Panjab 
Chief Court when the question arose in 1904 P. R. (Cr). 
30 took however a different view as stated above. 

13 B 194 18 a curious case. There the prisoner struck his 
father-m-lau three blows with a stick on the head, intending to kill 
him, and believing be had killed him, he then set fire to the hut 
in uhieh the mio Jiy senseless, inteadmg apparently to get nd 
of the evidence of his guilt, or to make the death appear to be 

Oni'iilpntal Tt W8S fifnvpa that Ihp tm^ti .11 a. 4 ....f i t- .. i. 
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If he had cut the man’s head off, and thrown it away 
to prevent the corpse being identified, apparently the 
same decision would have been given. The prisoner 
would have had a very clear defence if the intended 
murder had been committed by someone else, and if be 
had burnt the supposed coipse to screen the supposed 
murderer. But if a man intending to kill another does 
two successive acts, the latter of which must necessarily 
kill him, can he be held fiee from the guilt of murder 
because it was effected by the second act instead of the 
first', and because the second act was intended for a 
purpose subsidiary to the fiiat? He intended to murder 
the man, and he did murder him, and by an act which 
must necessarily have murdei'ed him, if he had not been 
murdered already. For an earlier case similar to this, 
see 6 W. R. (Cr.) 55. 

li CAUSING MJSCARUIAOE, INJURIES TO UNRORN 
CniLDREN, EXrOSURE OP INFANTS, AND 
CONCEALMENT OF BIRTH. 

160. Miscarriage and Offences against Unborn 
Children. — Under s. 312 :t is an offence voluntarily to 
cause a woman with child to miscarry, if such miscar- 
riage be not caused m good faith for the purpose of saving 
the life of the woman . and the offence is liable to 
tional punishment if the woman was quick wilh child. 
The Explanation points out that a woman who causes 
herself to miscarry is within the sectioo. One v o 
supplies diugs to the woman for the purpose of bringing 
about iniscarnage does not cause such though he 
be liable as an abettor for liaving aided, 10 Cr. L. • 
19=19 K. L. R. 40. This offence can only be foraim ' 
ted where the woman is either •with clnld or quick wi i 
child, and theiefore the w’omnn must have been . 

at the time. 7i. v. Scuddffr. 3 C.& P. 60S; 15W. 

4. Tlie words “ withcluld" mean no more th in pregn.in - 
It js not necessary to show that there was anything 
the womb winch could he called a child, or e^n 
the, embryo has assumed u fcrtal form. 9 v 
Quick with child ” means that the process of . 

ing has tak**n place. li. v. WycherUy, 8 C. & » • ■** 
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Gotdvntth'$ caff, 3 Camp. 76: li v. Philips, 3 Cs^mp, 
77. According, to Taylor, <6th Ed ) II, 89, "Quicken- 
ing is the name applied to peculiarsensations experienced 
by a Wiuiian about tins stage of pregnancy. The 
symptom' are popularly ascrtbed to the first peicop- 
tion nf the movements of the fictus, which occur when 
tlie u/eriK begins to rise out of the ; and to these 
movciin-nt', as well as probably to a change of the position 
in the uifrwi. the sensation is perhaps really due.” The 
proces" of ijutckening is notnn indication that the/a?f»s 
has ac-|iiired life m any different sense from that which 
It bad before It merciv shows that a particular stage 
of the pregnancy has been reached, which stage general- 
ly produces a particular sensation in the mother. The 
term " fjuicfccning ” describes the sensation, and not 
the stage, and. therefote, as Taylor says, "No evidence 
but that of the woman herself can establish the fact of 
quickening ” “ Cases every now and then occur in which 
healthy women do not experience Ihesensation of quick- 
ening during the whole course of pregnancy, and the 
movements of the child may be at no time perceptible 
to the examiner ” "The discovery of the movements of 
a child b> an examiner is a proof that the usual period of 
quickening is past , but their non-discovery at the time 
of the examination is no proof whatever that the woman 
Jias not (juickcned, since the raovemeuts are by no 
means constant, and may be accidentally suspended at 
scieral successive examinations." Practically, Isuppose, 
that in the absence of evidence to the contrary, a woman 
would be considered to be quick with child if it was shown 
that she w’as bearing a living child after the extreme 
period for quickening had passed, ami especially if the 
fact of movements was pioved Tayloi says "Talcing 
the general expeiienceof accoucheurs, quickening hap- 
pens from the tenth to the twenty-fifth week of preg- 
nanev , but the greater nnmber of instances occur be- 
tween the twelfth and sixteenth week" II, p. 39. Where 
the evidence showed that the child was full grown at 
the time the offence took place, Glover, J., said : " 1 
think it improper to convict nnder s 312 of the Penal 
Code, which supposes an expulsion of the child before 
the period of gestation is completed. But the evidence 
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is perfectly clear as to the intention and acts of the 
parties, and they may both be properly convicted of an 
attempt to cause miscarriage under ss. 3X‘2 and 511." 
19 W. R. (Cr.) 32. The section, hoivever, says nothin? 
about expulsion before the full period of gestation, and 
it IS submitted that the words “ miscarriage," and " caus- 
ing a woman to miscarry,” are satisfied by any process 
by which a premature and artificial expulsion of an 
infant is effected, by means which are not intended and 
calculated to bring it into the world in a healthy slate. 

The offence created by s. 312 is actua’ly causing a 
woman to miscarry. If she is pregnant, and the means 
Used do not succeed, the accused could only be convicted 
under s. 511 of an attempt. A more difficult question 
would arise if the attempt failed because the woman was 
never pregnant. In England a woman was indicted 
under a 58 of 24 & 25 Vict.. c. 100. for doing cerlam 
acts With intent to piocure her own miscarriage. Th® 

section only applies to a ” woman being with child. 

It turned out that she had never been piegnant, and u 
was held that she could not be convicted under the 

section, but might be convicted of conspiring with those 

who assisted her to procure her own miscarriage. S.'f- 
IVhUc/iurcIi, 24 Q.B. D. 420. There, however, the Batao 
section, made such acts punishable in others, whether t le 
woman was with child or not. She was, therefore, con- 
spiring with them to do an act which in them vss 
illegal This, under the Code, would be an abetinen 
of their act under s. 107. But an unsuccessful attemp 
to procure a m.sc.irnage is not punishable except ns n 
attempt. Can it bo punishable under s. 511, 

13 an attempt to do that which is physically and lega 7 
impossible? It was at one time held in England tha 
man could not be convicted of an attempt P' , 
empty pocket .R, v. L. & C. 471=33 L. J.\M* ' 

177. Tlnsdecision.afterbeinglougdiscreditcd. hasa a 

been overrnled. li. v. Broicn. 24 Q. B. D. 357 ; an 
It. V. \VtUiam$ [1893], 1 Q. B. 320. It may fairly 

argued that a man who intends to do a criminal act, an 
trios h's best to do it, cannot be held not tohaveolieiop ^ 
it, because a circumstance of which ho was ignorant mat 
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it impossible for him to succeed. If in the attempt he 
caused hurt, grievous hurt, or death to the woman, he could 
not plead her consent either under s 87 or under s. 300. 
Exception 5, as the consent was given to an act which, 
was an ofTence independently of the harm it would cause 
to the u Oman ^ ho gave the consent (s. 91). Accordingly, 
where a man gave his w’lfe a drug to cause abortion, 
they believing that she was pregnant when she was not, 
and' she died from taking it, he was convicted of man- 
slaughter. i?. V Gaylor. D. & B. 288. 

Under 8 313. causing a miscarriage is additionally 
punibhable, if it is done without the woman’s consent, 
whether the woman is quick with child or not. If an act 
done with the intent to cause the miscarriage of a 
woman with child causes her death, it is also specially 
punishable, the punishment varying according as the act 
was done with or without the woman’s consent (e 314) 
The Explanation slates that it is not essential to this 
offence that the offender should know that the act was 
likely to cause death 10 W. R. (Cr.) 59, Even if the 
accused administered a perfectly harmless substance 
with intent to cause the roiscatriage of a woman, he 
will be within the section It is not necessary the 
substance should be deleterious in its nature, i?, v Coe, 
6 C. & P. 403. But then there must be proof that it 
was the administering of the substance that caused the 
death If, however, the death was caused by an act 
likely to cause death, it would be at the least culpable 
homicide not amounting to murder, and might even be 
murder if the act was of an eminently dangerous character. 
This section, however, will only apply where the act done 
by the offender, or for which he is jointly responsible 
(see s 31, ante iS 81, at page 239) is the act which causes 
the death It is not suflicient that he has done an act 
whereby some one el-^e is enabled to cause death. In 
a casein England a man was indicted for mmderof a 
woman. It appeared that she, being pregnant, request- 
ed him to procure her an abortion, and threatened to 
destroy herself if he refused, and that he, inconsequence, 
procured foi her a poisonous drug He knew the 
purpose for which she wanted it, and gave it to her for 
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that pul'pose ; but he was unwilling that she should use 
it, and he was not present when it was taken. The 
woman died from the efifects of the poison. The Court 
held that the conviction could not be sustained, saying 
that " it would be consistent with the facts of the case 
that he hoped and expected that she would change her 
mind, and would not use the drug ” B. v. Fretwell, L. & C. 
161=31 L. J. (M. C.) 145. Under similar circumstances, 
no charge would be maintainable under s. 314, or 
under ss. 312, 313, or 315. But the prisoner would be 
guilty of abetting her to commit the offence spccitied in 
s. 312. (See s. 107, cl 3, Expl 2.) And he would be 
guilty in the same manner if he supplied her with a drug 
calculated to procure a miscarriage, with the intention 
that it should be so used, although neither the woman 
heiself, nor any other person than the defendant may 
have intended to use it for that purpose. B. v. Hillman, 
L.&C, 343=33 L. J.(M.C.) 60; (s. 108, Jlxpls. 2, 3.) 

Sections 315 and 316 are intended for the protection 
of unborn childien. If a man, intending to prevent the 
birth of a living child, does any act, either through the 
medium of a miscarriage or otherwise, which prevents 
the child from being born alive, or causes it to die after 
Its birth, and if such act is not done in good faith, for 
the purpose of saving the life of the mother, he com- 
mits an offence under s. 315 If, however, without any 
special intention to injiue the child, he injures the 
mother in such a way that she died, he would be gm'^J 
ol culpable homicide ; then if his act causes the death of 
her quick unborn child, he commits an offence under 
s. 31G A man who assaults a pregnant woman with 
such violence that hei death is a likely result, or 
sets fire to a house in which she happens to be, 
would be punishable under this section, if fhe 
mother survived, but gave birth to a dead child in conse- 
quence of her injuries, or of the friglit. 

161. Exposure of Children. — Section 317 rendtrs 
punishahle the act of anvonc who, being the paren , 
or having the care of a child under the ago of tweho. 
exposes ii or leaves it m any place with the intention o 
wliolly abandoning it 
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Inli.y. Bcejoo Bee, 1st Alad. Sess., 1869, the follow- 
ing facts arose. A, the mother of a newly-born child 
being herself too ill to move, sent B to expose it. It was 
held by Scotland, C.J , that A could not be liable under 
this section as she had not actually exposed the child, 
nor B, as she was not the mother. Also that neithei A 
nor B could be indicted for abetting the other, since as 
neither could have committed the offence theie could be 
no abetment by the other But in a case of secret 
disposal by employing an agent the mothei would be held 
liable for the abetment of an offence under s 318 read 
with s 109 (?«i Faut per aliinn Facit per se But 

the offence under s 317 is capable of being committed 
only by one of the parents oi a person in loco parentis. 
Ratanlal 775. Of course, a peison who has the custody of 
a child merely for the purpose of exposing it, cannot be 
indicted as a peison “ having the care ot such child.” 
Where the mother of a child packed it up carefully m a 
hamper, and sent it off by tram to the address of its father, 
where it was safely delivered, it was held that this came 
within the words of tl ■” ' ' ’ ’ 

penal to” abandon or 
two years, whereby th 

dangered ” i? v FalKinghatn, L. R. 1 C. C. 222=39 
L. J. (M. C.) 47. And so, wheie a mothei who was 
living apart from hei husband left the child at hie door, 
and he refused to take it in, saying, “ it must bide there 
for what he knew, and then the mother ought to be taken 
up foi the muider of it , he was convicted under the 
same statute U v. White, L. R., 1 C. C., 311=40 L. J. 
(M. C.) 134. In England the subject is regulated by the 
Prevention of Cruelti/ to Children Act. 1604, .>7 & 58 
Vic c 41 

In 18 A. 364 it was held that a mother who handed 
o%ci her infant to a blind woman, saving she would 
roiujtj for jt immediately' and never rerurned, could not 
be convicted under this section fehe had not exposed 
the child, and the second clause could not without strain- 
ing the words be applied to leaving the child lu charge 
of a person who was unfit to take caio of it The word 
‘place ’ seems to be the essence of the offence, and is 
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not a reasonable description of a woman’s arras. The 
section is not meant to apply where children are left 
under the care of others, 16 W. R.(Cr.) 12 ; 1872 P. R. 
No. 33 ; 1878 P. R. No. 5 ; 1879 P. R. No. 4. 

The offence is completed by the abandonment of a child 
of tender years by a person who was bound to take care of 
it. It is not necessary that any harm should happen to 
the child, or be likely to happen to it, or be expected to 
happen to it. Even if the child was placed deliberately 
where it would be, and in fact was, found and looked 
after, these circumstances only operate in mitigation of 
punishment. 24 M. 662 ; 1886 P. R. No. 23 ; 1870 P. R. 
No. 18; 1872 P. R. No. 33; 1879 P. R. No. 4. The gist 
of the offence under s. 317 is bare exposure. It is not 
necessary that if must be attended with h'keh'houd of 
endangering the health or life of the child, provided 
the act of exposure is accompanied by an intentioii 
of wholly abandoning the child, Weir I. 331. An Ex- 
planation follows that this section is not intended 
to prevent the trial of the offender for murder or 
culpable homicide, as the case may be, if the child die m 
consequence of the exposure. Of course, no such offence 
would be committed.evenif the child dip, unless the death 
was a likely result of the exposure. This would depend 
much upon the age of the child, and th& circumstances of 
time and place under which it was abandoned. ^Yhere 
the death did not come within the terms of s. 299 or 
8. 300, It could hardly fail to come under s. 304 A. In an 
such case.s, it is right to charge the prisoner under s. 317 
as uell, but if there is a conviction for the more serious 
offence, the minor is merged in it. There cannot be a 
conviction under both charges. 2 A. 349. On the other 
hand, the charge of causing death cannot l>e sustained 
unless it is a result directl}' traceable to the abandon- 
ment. A newly-born child was left warmly wrapped up 
in a place where it was almost certain to be found, an 
wliere, in fact, it was found at once. Those who found 
the infant appear to have done everything in their 
for it, but the child refused to take the cow’s milk which 
was offered it, and died from want of sustenance. ” 
was held that the prisoner, though guilty under s. 317, 
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could not be convicted of murder. 10 W. R. (Cr.) 52, 
Probably be could have been convicted undei s 304A, 
if it had then l)econie law. In 1893 A. W. N. 100 a 
married woman left her illegitimate child ten days old in 
her husband’s house and went away. Four days later 
the child died, though it was fed with cow’s milk. It 
was held the mother was not liable to be dealt with 
under this section. But in 1903 A. W. N. 43, a mother 
who left her child near a public road in the vicinity of 
a village was held liable though the child was soon dis- 
covered and properly taken care of. 

162. Concealment of birth by secret disposal of 
dead body. — Section 318 is intended, indirectly, to 
protect children, by rendering it an offence intentionally 
to conceal, or endeavour to conceal the birth of a child, 
by secretly burying or otherwise disposing of its dead 
body, whether it die before, or after, or during its birth. 
The section is designed to meet the case of jllegitimato 
children, which is probably the only case m which such 
a concealment would be attempted A woman is nob 
bound to announce that she is going to have a child ; 
and if the child lives, she is quite at liberty to keep its 
existence secret But if it is born dead, oi dies aftei its 
biith, the dead body must not be concealed by getting 
nd of it privately Where the body of a child was found 
on the floor of an attic wrapped m bedsheets, which had 
been removed from the room below, the head decapitated 
and a knife lying near it and the body was in the 
middle of the room it was held in Goode, 6 fcox. 318, that 
there was no evidence of an endeavour to conceal. This 
view was followed in [1911] 2 M. W. N. 379=12 Cr, 
L. J. 562=12 Ind. Ca. 650, where the dead body of a 
child was left on a public road near a number of houses 
which was held not to amount to secret disposal of the 
body within the meaning of s 318 Similarly placing 
the body on a Batora (dnng-heap' quite close to a public 
road was held not to amount to a secret disposal, 
1913 P. W.R. (Cr.) 26 ; 1904 P,R. (Cr.) 7. Further, the 
concealment must be from the whole world and not 
from any particular individual. Morns, 2 Cox. 489; 8 C. 
P. L R. (Cr.) 5. It is suffident if the body is temporarily 
35 
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concealed with the intention of removing it elsewhere 
when opportunity occurred, 13 C.P.L. R. 188 ; Farnham, 
1 Cox. 349, Gogarthy, 7 Cox. 107. But to constitute 
the offence under the section it must be the secret 
disposal of a dead body. Where, a woman disposed of her 
child while alive in a corner of a field, where it died from 
exposure and the child was afterwards found in the 
corner, it was held she could not be convicted of secretly 
disposing the dead body of a child, Jane Mag, 10 Co*. 
448. What was done by the accused must be enough to 
amount to a secret disposal. Where the prisoner was 
detected while carrying a bundle containing the body of 
her dead child across a yard in the direction of a privy, 
Gurney, B., directed an acquittal, holding that the act 
was in fieri and not completed, Snell, 2 Moo. & R. 
The section is substantially the same as the English 
statute, 24 & 25 Vict., c. 100, s. 60, the decisions on 
which will no doubt be followed in India. 

The child must be a child, and not a fatiis, 7?. v. Heiceit, 
4 F. & F. 1101 j Weir 1. 333. Erie, J., in charging the 
jury, told them that “ this offence cannot be comniitted 
unless the child had arrived at that stage of maturity at 
the time of birth that it might have been a living chilu- 
It IS not necessary that it should have been born alive, 
but it roust have reached a period when, but for some 
accidental circumstances, such as disease on the part oi 
itself, or of its mother, it might have been born alive. 
There is no law which compels a woman to proclaim her 
own want of chastity, and if she had miscarried at a 
time when the /atiis was but a few months old, and 
therefore could have no chance of life, you could no 
convict her upon this charge. No specific limit can he 
assigned to the period when the chance of life begins, 
but it may perhaps be safely assumed that, under 
months, the great probability is that the child would no 
be born alive.” S. v. lierriman, 6 Cox. 3 S 3 , fiollotced in 
M. H. C. R. Appx. 63. Instances are recorded of children 
born in the si.'?th month having survived and grown up- 
They may be born ahve at any period between the six 
and seventh months, or even, in some instances, ®dritcr 
than the si.xth ; but (his is rare, and if born living, they 



! 102 .] 


SECUECY GIST OP OFFEKCE. 


547 


commonly die soon after birth (Taylor, Jled. Jur. II., pp. 
247—249.) Weir I. 334 ; 1 Bom. L. R. 555 ; 1903 U. B. 
R. (P. C.)27 Ratanlal 727; 2 C. P, L. R. 153. In a later 
case, Calmer, 9 Cox. 506, it vas laid down that a /atus 
not bigger than a man’s finger but having the shape of a 
child was a child within the meaning of the corresponding 
English statute, though it was not likely to live See 
5 C. P. L. R. 21. 


The act which is ciiminal is the secretly disposing of 
the body after it is dead Some act intended for this 
purpose must be shown It. v Turner, 8 C. & P. 755. 

The mere fact a woman wa% dehveied of a child and 
she allowed two other® to take away its body weie held 
insufficient to sustain an indictment for concealing its 
birth, Emma Date, 11 Cox. 686. There must be an intent 
to conceal the birth coupled with a disposal of the body. 
Mere denial of biith is not punishable in itself In 
Turner s case, the prisonei had gone to the privy where 
she was delivered of a child which fell and got suffocated 
in the soil This nas held insufficient to constitute dis* 
posal, notwithstanding her denial of the birth of the 
child. If a woman, whether intentionally or otherwise, 
gives birth to a child m a secret place, and leaves it 
there, if the child is born alive, she has committed an 
offence under s 317, but il it is born dead she has com- 
mitted no offence under s 318 It v Turner, 8 C P. 755 ; 
Ratanlal 607, 1 N. L. R. 89=2 Cr. L. J. 667, dissenting 
/ram 5 C. P. L. R 29, Seciccy is the essence of the 
offence, and if the dead body is left m a public place, 
where it will be found by people who aie not looking 
for it, this is not an offence The crime consists m dis- 
posing of the dead body, witha view to conceal its birth, 
not m disposing of it so as to conceal the fact that it 
was born of its mother. B v Clark, IS Cox. 171 ; Stepk. 
X)ig.Criin.Ij.,a.^i 235. The offence is complete when the 
expulsion of either a dead or living child is concealed by 
any means, Ratanlal 961, 1905 U. B. R. (P. C.) 27=3 
Cr. L. J. 432. Placing a child in an open box in the 
prisoner’s bedroom was not such a secret disposal, Sleep, 
9 Cox, 559 ; Jane George, 11 Cox. 4l ; Clark, 4 F. & F. 
1040. Nor the placing the dead body betiveen a bed and a 
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mattress, Sarah Goldthorpe. 2 Moody C. C. 244=Car. & 
M. 335, Jane Perry, 6 Cox. 531 =Dear8 C. C. 471 or oa 
the bed covered with a petticoat, Jiosenberg, 70 J. P. 264. 
But secret burial is undoubtedly covered by the section 
even though some persons had been previously informed 
of the birth, Frances Douglas, 1 Moody C. C. 480=6 C. 
& K. 644 ; R. V. Bird, 2 C. & K. 817. Where however the 
dead body was found in a bed among the feathers and the 
evidence did not show who placed it there the mother 
was acquitted on a charge of endeavouring to conceal 
birth on proving a surgeon attended at the time of her 
confinement and that she had prepared clothes for the 
child. Sat ah Higley, 4 C. & P. 366. But where a woman 
threw the child down a privy, Elizabeth Cornxcall, R. & 
R. 336, Anne Coxhead, 1 C. & K. 623, where the mother 
placed a living child m a place of concealment and on 
subsequently revisiting the place found it dead and left it 
thoie, Hughes, 4 Cox. 447, where she threw the body 
over a wall four and half feet high into a field used for 
grazing cattle, R. v. Skelton, 3 C. & fC. 119, whore she 
threw It into a pit. 15 K. L. R. 377=3 Cr. L. J. 317, she 
was held liable. It is not necessary to show that the child 
was concealed in the place where it was found, if the place 
was one where it would piobably not be found. The 
dead body of a child was taken into a yard at the back 
of a public-house, and thrown over a wall four and 
a-half feet high into a field at the other side of the wall. 
The yard was not a public thoroughfare, and the field 
was one used for grazing cattle, in which no one had 
any business except those who had to do with the cattle, 
and tbev would not be likely to appioacli the spot wlicre 
the child lay. Brett, J., left to the jury the following 
question Did the wall and the position of the child in 
the field, and the mode in which the field and the yard 
were used, conceal the body from all the world, 
fiom a person who by searching for the child might find 
it, or by going out of the way in the field, or by looking 
over the \^all, might accidentally discover it. If 
found an answer in the affirmative, they might find tha 
there was a secret disposition of the body, but if they 
found an answer in the negative, they could not find tha 
there was a secret disposition. ** This direction was held 
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tto Ik* right, and the conviction was attirraed. Bovill, 
C.J., said • What IS a secret disposition must depend 
upon the circumstances of each particular case. The 
most complete exposure of the body might be a conceal- 
ment As. for instance, if the body were placed in the 
middle of a moor in the winter, or on the top of a 
mountain, or m any other secluded place whore the body 
•svould not be likely to he found ” R- v Broivn, L. R., 1 C. 
C. 244=39 L. J. (M. C.) 94. It will be observed that 
'the offence may he committed either by the mother, 
■or by anyone else, who does it with the intent specified 
in the section 

In England it is held essential to a conviction to show, 
not only that a lyoman has been delivered of a child 
which has not been accounted foi, but that a dead body 
has been found, which can be iJenlified as that of the 
child tc ’■ * * • •• •’* ' ;ad body has been 

found, I if a dead body is 

■found, I that, even if the 

child did die, it may have been buried elsewhere with all 
necessary publicity, or otherwise disposed of in a manner 
which IS not within s 318 li v. 'Ftfhnws, 11 Cox. 684, 

Unless there is clear evidence of murder against a 
person secretly disposing of the dead body of a child 
found to have been killed after its birth, sucli person 
should not be charged and tried tor murder but only for 
•an offence under s. 318, Weir I. 334, 15 K. L. R. 337=3 
Cr. L. J. 317. 


m VOLUNTARY HURT 

163. Hurl. — The authors of the Code say ' Many of 
ithe offences which fall under the head of hurt will also 
fall under the head of assault. A stab or blow which 
traetaces a limh, the diagiag of hailing irater over a 
person are assaults and ate also acts w’hich cause bodily 
hurt But bodily hurt may be caused by many acts 
which arc not assaults. A pemon, for example, who 
mixes a deleterious potion, and places it on the table of 
another ; a person who conceals a scythe in the grass 
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mattress, Sarah Goldthorpe, 2 Moody C. C. 244=Car. & 
M. 335, Jane Petry, 6 Cox. 531=Dears C. C. 471 oroa 
the bed covered with a petticoat, Rosenberg, 70 J. P. 264. 
But secret burial is undoubtedly covered by the section 
even though some persons had been previously informed 
of the birth, Frances Douglas, 1 Moody C. C. 480=6 C. 
& K, 644 ; i2. v. Bird, 2 C. & K. 817. Where however the 
dead body was found m a bed among the feathers and the 
evidence did not show who placed it there the mother 
was acquitted on a charge of endeavouring to conceal 
birth on provinjf a surgeon attended at the time of her 
confinement and that she had prepared clothes for the 
child, Sat ah Higley,4 C. &P. 366. But where a woman 
threv; the child down a privy, Elizabeth Gornwall, R* & 
R. 336, Anne Coxhead, 1 C. & K. 623, where the mother 
placed a living child in a place of concealment and on 
subsequently revisiting the place found it dead and left it 
thoie, Hughes, 4 Cox. 447, where she threw the body 
over a wall four and half feet liigh into a field used for 
gracing cattle, II. v. Shelton, 3 C. & K. 119, where she 
threw It into a pit. 15 K. L. R. 377=3 Cr. L. J* 317 , she 
w'as held liable. It is not necessary to show that theejnw 
was concealed m the place whei e it was found, if the pmee 
was one where it would piobably not be found. The 
dead body of a child was taken into a yard at the back 
of a public-house, and thiown over a wall four an 
a-half feet high into a field at the other side of the ua . 
The yard was not a public thoroughfare, and the fie 
was one used for grazing cattle, in which no one a 
any business except those who had to do with the cat e, 
and thev would not be likely to appioach the spot where 
the child lay. Brett. J., left to the jury the follow»n„ 
question * “ Did the wall and the position of the chiii m 
the field, and the mode in which the field and the ya 
were used, conceal the body from all tho world, un^s 
fiom a person who bv searching for the child 
it, or by going out of the way in the field, or by ^ 
over the wall, might accidentally discover it. If J 
found an answer in the aflinnativc, they might fin 
there was a secret disposition of the body, but “ 
found an answer in the negative, they could not fin< • 
there was a secret disposition. ” Tins direction was b 
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«to l»o right, and the conviction was alfirmed Rovill, 
C.J., &aid : “ What is a secret disposition must depend 
oipon the circumstances of each particular case. The 
most complete exposure of the body might be a conceal- 
ment. As. for instance, if the body were placed in the 
middle of a moor in the winter, or on the top of a 
mount.am, or in any other secluded place where the body 
"Would not be likelv lo be found ’’ v. Broini, L. R., 1 C. 
C. 244 =39 L, J. (M. C.) 94. It will be observed that 
the offence may be committed either by the mother, 
•or hy anyone else, who does it with the intent specified 
in the section 

la England it is held essential to a conviction to show, 
not only that a woman has been delivered of a child 
which has not been accounted for, but that a dead body 
has been found, which can be identified as that of the 
child tc ’ • ’ , ’ >ad body has been 

found, • I if a dead body is 

•found, . , that, even if the 

child did die, it may have been buried elsewhere with all 
necessary publicity, or otherwise disposed ofm a manner 
which IS not withm s 3Xy R v. Wtlhnm, H Cox. 6^. 

Unless there is clear evidence of murder againut a 
person secretly disposing of the dead body of a child 
found to have been killed after its birth, such person 
should not be charged and tried for murdei but only for 
an offence under s 318, Weir !. 334, 15 K. L. R. 337=3 
Cr. L. J. 317. 


Ill VOLUNTARY HURT. 

163. Hurt. — The authors of the Code saj- ' Many of 
•the offences which fall under the head of hurt wiU also 
fall under the head of assault. A stab or blow which 
fractures a limb, the flinging of boiling water over a 
person are assaults and are also acts which cause bodily 
hurt. But bodily hurt may be caused by many acts 
which are not assaults. A person, for example, who 
mixes a deleterious potion, and places it on the table of 
another; a person who conceals a scythe m the grass 
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on which another is in the habit of walking ; a person 
who digs a pit in a public path, intending that another 
way fall into it, may cause serious hurt, and may be 
justly punished for causing such hurt ; but they cannot, 
without extreme violence to language, be said to have 
committed assault. We propose to designate all pain, 
disease and infiimity, by the name of hurt.” NoteM. 
Under sections 349 to 358 dealing with assault it is not 


necessary to show that any suffering or injurious conse* 
quences followed from the act done. The definition in 
s. 319 involves the idea of pain caused by one person to 
another. 1878 P. R. (Cr.) 22. Thus pulling a woman by 
the hair is held to be hurt. Communicating venerial dis- 
ease will also amount, to causing hurt as defined in 
8. 319, though the Statutory law in England has been 
interpreted in a different way in the leading case ol B. 
V. Clarence. L. R. 22 Q. B. D. 23. See 11 B. 59. whwe 
this aspect of the question ws not put forward. We 
have already seen that even where death results, if tliat 
consequence was neither intended nor known to bo 
likely, the act would only be hurt or grievous hurt. See 

Ratanlal 63. 67 & 673, 18 W.R. (Cr.) 29 ; 1883 S. J. LJ- 
170,8 W, R, (Cr.) 29; 5 W. R. (Cr.)97; (18924896) 
U. B. R. 217; 2 A. 522 ; 5 C, P. L. R. 69 ; 3 A. 597} 
1 Cr.L. J. 220, 627 & 903; 1913 P. W. K. (CrOf^ 
1913 P. L. R. 157,3 Cr, L. J. 148=15 K. L. R.2S6; 
1907 P. L. R. 211=7 Cr.L. J. 321 : 1913 P.W. R-(Cr.) 
1=1913 P. L. R. 162=1913 P. W. R. (Cr.) 

L. J. 104=18 Ind. Ca, 664 ; 29A. 282=1907 A. W. Jj. 
51=4 A. L. J. 207=5 Cr. L. J. 130; 1892 A. W. J- 

105;2 W.R. (Cr.)39&48;6W.R.(Cr.)16; 19M.4W. 

7 Cr. L. J. 205; 30 A. 568=1908 A. W. N. 243=8 Lr. 
L. J. 383=4 M. L. T. 402 ; 14 K. L. R. 316=2 Cr. L J- 
196; 15 K. L. R. 311=3 Cr. L. J. 181 ; 1907 A. W- 
51=5 Cr. L. J. 130; 19 K. L. R. 95=10 Cr. L. J- 
36 C. 659=13 C. W. N. 680=10 Cr. L. J. 186=2 inu. 
Ca. 841, [1911] 2 M. W. N. 188, and other cases deau 
with in § 146 above. Again in deciding whether a 
ciilar act ending in dca ' i ^ 

cido i-s hurt orgrievous ' * . 

disclose some specific ' . ' s 

coming within one or moroof the eight kinds enninera 
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in s. 320. Thus, when a man gave in the course of a 
EcuOle a blow or a push which almost immediately 
caused death, the suddenness of death is no evidence 
that the hurt was grievous. If there is no evidence to 
.show what kind of hint was caused, or how precisely the 
death was brought about, it would not satisfy the 
refjuireraents of s. 320, and the accused can be convicted 
only of simple hurt, 23W.R.{Cr.)6S; 6 Sind L. R. 116 
=13Cr. L. J. 750=17 Ind. Ca. 62;14K. L.R, 61 = 
1 Cr. L. J. 593. Grievous hurt, is defined by s 320. 
A person is not punishable for causing hmt or grievous 
hurt, unless he causes it voluntarily , that is. with the 
intention of causing it, or with the knowledge that be is 
likelv to cause it. A man who strikes a woman with a 
child in her arms, and stiikes her on thatpait ot her 
person which is close to the head of the child, in a 
manner likely to cause grievous hurt to anyone on whom 
the blow falls, must know that he is likely to cause such 
hurt to the child, and is pioperly punished if that result 
follows. 3 C. 623. But if the child was not really in 
the woman's arms, probably the offence would be one 
under s. 304A, Ratanlal 398. A person who intends 
to cause one of the eight sorts of grievous huit, and who 
causes a different one, is still punishable for causing 
grievous hurt (Explanation, s 322) II a peisonmtends 
to cause simple hurt, but uses means which aie, and 
which he ought to have known were, likely to cause 
grievous hurt, and grievous huit follows, he will be 
punishable under s. ,325. If nothing more than simple 
hurt follows, he will only be punishable under s. 323. If, 
however, he only intends simple hurt, and uses means 
which have no reasonable chance of causing anything 
mote serious, and, in fact, grievous hurt follows — as, for 
instance, if he breaks the skin by a slight blow, and an 
attack of erysipelas ensues, which lesultein three weeks’ 
illness — he is still only punishable under s. 323, as he, 
neither intended, nor knew that he was likely, to cause 
anything more (Explanation, s. 322). 

The word “voluntarily” is used m ss 321 and 322, 
in a sense very much narrower than the definition in 
B. 39, 1. P. C., so as to exclude a case of causing hurt or 
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on which another is in the habit of walking ; a person 
who digs a pit in a public path, intending that another 
way fall into it, may cause serious hurt, and may be 
justly punished for causing such hurt ; but they cannot, 
without extreme violence to language, be said to have 
committed assault. We propose to designate all pain, 
disease and infirmity, by the name of hurt.” 

Under sections 349 to 358 dealing with assault it is not 


necessaiy to show that any suffering or injurious conse- 
quences followed from tbe act done. The definition in 
s. 31 9 involves the idea of pain caused by one person to 
another 1878 P. R. (Cr.) 22, Thus pulling a woman by 
the hair is held to be hurt. Communicating venerial dis- 
ease will also amount, to causing hurt as defined in 
a. 319, though the Statutoiy law in Kngland has been 
interpreted in a different way in the leading case oi h. 
v. Clarence, L. R. 22 Q. B. D. 23. See 11 B. 59, wh^e 
this aspect of the question was not put forward, we 
have already seen that even where death results, if tim 
consequence was neither intended nor known to u® 
likely, the act would only be hurt or grievous hurt* 
Ratanla! 63. 67 & 673, 18 W.R. (Cr.) 29 ; 1883 S. J. U »• 
170,8 W. R. (Cr,) 29; 5 W. R. (Cr.)97; ( 1892 - 1 W 
U. B. R, 2I7j 2 A. 522 ; 5 C. P. L. R. 69 ; 3 A. 597; 
1 Cr.L. J, 220, 627 & 903; 1913 P. W. R. (Cr.) 5== 
1913 P. L, R, 157,3 Cr, L. J. 148=15 K. L. R. 28^j 
1907 P. L. R, 211=7 Cr. L. J. 321 ; 1913 P.W. 
1=1913 P. L. R, 162=1913 P. W. R. (Cr.) 

L. J. 104=18 Ind, Ca. 664; Z9A. 282=1907 A. W. rj. 
51=4 A. L. J. 207=5 Cr. L. J. 130; 1892 A. W- ri- 
105 ; 2 W- R. (Cr.) 39 & 48; 6 W.R.(Cr.) I6 ; 1 ? 4W. 

7 Cr. L. J. 205 ; 30 A. 568=1908 A. W. N. 243=8 

1 I OOO j4 f AM.tAV f D ‘?1#?=2 Cf. L- 


oi=Di..r. t.. J. lJu; isf r».. i-. •> ind 

36 C. 659=13 C. W. N. 680=10 Cr. L, J. 

Ca. 841, [1911] 2 M. W. N. 188, and other cases neai 
with in § 145 above. Again in decidingwhetlicr ’' P 


ciilar act ending in dca- . I ' . ' 

cide IS hurt or grievous .• ' ' . ' 

di<!close pome specific ; • . ■ ■ ■ ' 

coming within one or morcofthe eight kinds cniim 
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in s. 320. Thu5, when a man gave in the course of a 
BcnfHe a blow or a push which almost immediately 
caused death, the suddenness of death is no evidence 
that the hurt was grievous If there is no evidence to 
show what kind of hurt was caused, or how precisely the 
death was brought about, it would not satisfy the 
requirements of s. 320, and the accused can be convicted 
only of simple hurt, 23 W.R. (Cr.) 65 ; 6 Sind L. R. 1 16 
=13 Cr. L. J. 750=17 Ind. Ca. 62; 14 K. L.R. 61 = 
1 Cr, L. J. 593. Grievous hmt, is defined by s. 320. 
A person is not punishable for causing hurt or grievous 
hurt, unless he causes it voluntarily . that is, with the 
intention of causing it, or with the knowledge that he is 
likelv to cause it. A man who strikes a woman with a 
child in her arms, and strikes her on thit pait of her 
person which is close to the head of the child, m a 
manner likely to cause grievous hurt to anyone on w’hom 
the blow falls, must know that he is likely to cause such 
hurt to the child, and is properly punished if that result 
follows. 3 C. 623. But if the child was not really m 
the woman’s arms, probably the offence would be one 
under s. 804A, Ratanlal 398. A person who intends 
to cause one of the eight sorts of grievous huit, and who 
causes a different one, is still punishable for causing 
grievous hurt (Explanation, s 322) If a peison intends 
to cause simple hurl, but uses means which are, and 
which he ought to have known were, likely to cause 
grievous hurt, and grievous huit follows, he will be 
punishable under s .32.5 If nothing more than simple 
hurt follows, he will only be punishable under s. 323. If, 
howevei, he only intends simple hurt, and uses means 
which have no reasonable chance of causing anything 
more serious, and, in fact, grievous hurt follows — as, for 
instance, if he breaks the skin by a slight blow, and an 
attack of erysipelas ensues, which results in three weeks’ 
illness — he is still only punishable under s 323, as he, 
neither intended, nor knew that he was likely, to cause 
anything more (Explanation, s 322). 

The word “voluntarily ” is u«5ed m ss 321 and 322, 
in a sense very much narrower than the definition m 
8. 39, I. P. C., so as to exclude a c.ase of causing hurt or 
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on which another is in the habit of walking ; a persoo 
who digs a pit in a public path, intending that another 
way fall into it, may cause serious hurt, and may be 
justly punished for causing such hurt ; but they cannot, 
without extreme violence to language, be said to have 
committed assault. We propose to designate all pain, 
disease and infirmity, by the name of hurt.” Note 
Under sections 349 to 358 dealing with a'^sanlt it is not 
necessary to show that any suffering or injunous conse- 
quences followed from the act done. The definition m 
6. 319 involves the idea of pain caused by one person to 
another. 1878 P. R. (Cr.) 22. Thus pulling a woman by 

the liair is held to be hmt. Communicating vencrial dis* 

ease will also amount, to causing hurt as defined m 
s. 319, though the Statutory law in England has he^ 
interpreted in a different way in the leading case o* 1 . 
V. Clarence. L, R. 22 Q. B. D. 23. See 11 B. 59, 
this aspect of the question was not put ,, f 

have already seen that even where death results, i* tna 
consequence was neither intended nor known to 
likely, the act would only he hurt orgucvoiis kiirt, he 
Ralanlal 63, 67 & 673, 18 W.R. (Cr.) 29 ! 1883 S. J. 1- »■ 
170,8 W. R. (Cr.) 29j S W. R. (Cr.)97i 
U. B. R. 217! 2 A. 322 : 5 C. P. L. R. 69 ; 3 A. 

1 Cr. L. J. 220, 627 & 903; 1913 P. W. R. («•) “- 
1913 P. L. R, 167,3 Cr. L. J. 148=15 K. L. 

1907 P. L. R. 211=7 Cr.L.J. 321 ; 1913 P.W. 

1 = 1913 P. L. R. 162=1913 P. W. R. (Cr.) ! = "%;• 
L. J. 104=18 Ind. Ca. 664 ; 29A. 282=1907 A. W-jJ- 
51=4 A. L. J. 207=5 Cr. L.J. 130; 1892 A. W. 
105 ; 2 W. R. (Cr.) 39 & 48; 6 W.R.(Cr.) 16 ; 1® 

7 Cr. L. J. 205; 30 A. 568=1908 A. W. N. 2*3=S <-<■ 
L. J. 383=4 M. L. T. 402; 14 K. L. R. 

196; 15 K. L. R. 311=3 Cr.l-J. 181: 

51=5 Cr. L. J. 130; 19 K. U R. 95=10 Cr. U J. 1, 

36 C. 659=13 C. W. N. 680=10 Cr. L. J. 1“®=^' 

Ca. 841, [1911] 2 M. W, N. 188, and 

with in § 115 above. Again in deciding whctiicr a 

ctilar net ending in den 

cido IS hurt or grievous 

disclose pome specific ..mnu 

coming nithin one ormore of the ciglil kinds enum 
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in s. 320 Thus, when a man gave in the course of a 
ECufiQe a blow or a posh which almost immediately 
caused death, the suddenness of death is no evidence 
that the hurt was grievous. If there is no evidence to 
show what kind of hurt was caused, or how precisely the 
death was brought about, it would not sati&fy the 
requirements of s. 320, and the accused can be convicted 
only of simple hurt, 23W.R. (Cr )65; 6 Sind L. R. 116 
=13 Cr. L. J. 750=17 Ind. Ca. 62; 14 K. L. R. 61 = 
1 Cr. L, J. 593. Gnevoos hmt, is deGned by s. 320. 
A person is not punishable for causing hurt or grievous 
hurt, unless he causes it voluntarily . that is. with the 
intention of causing it, or with the knowledge that he is 
likely to cause it. A man who strikes a woman with a 
child in her arms, and stiikes hei on thit pait of her 
person which is close to the head of the child, in a 
manner likely to cause yiievous hurt to anyone on whom 
the blow falls, must know that he is likely to cause such 
hurt to the child, and is pioperly punished if that result 
follows. 3 C. 623. But if the child was not really in 
the woman’s arm«, probably the offence would be one 
under s. 304A, Ratanlal 398. A person who intends 
to cause one of the eight sorts of grievous huit, and who 
causes a different one, is sliM punishable foi causing 
grievous hurt (Explanation, s 322) It a peison intends 
to cause simple huit, but uses means which are, and 
which he ought to have known were, likely to cause 
grievous hurt, and grievous huit follows, he will be 
punishable under s 325 If nothing more than simple 
hurt follows, he will only be punisluable under s 323. If, 
however, he only intends simple hurt, and uses means 
which have no reasonable chance of causing anything 
mote senous, and, in fact, grievous hurt follows — as, for 
instance, if he breaks the skin by a slight blow, and an 
attack of erysipelas ensues, which lesults in three weeks’ 
illness — he is still only punishable under s 323, as he 
neither intended, nor knew that he was likely, to cause 
anything more (Explanation, s 322). 

The word “voluntarily” is used in ss. 321 and 322 
in a sense very much narrower than the definition m 
s. 39, I. P. C., so as to exclude a case of causing hurt or 
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grievous hurt hy an act which the doer hag only reason 
to believe to be likely to cause hurt or grievous hurt. See 
12 C. W. N. 530=7 Cr. L. J. 362. It will be observed 
that the only thing which has to be considered under 
each definition is the state of the prisoner’s mind at the 
nioineut the act is coramilted. Jf he then intended, 
or knew that he was htely, to cause grievous hurt, the 
suddenness of the intention will be immaterial. A 
voluntary act IS not to be confounded with a premeditated 
act In a case where a prisoner was indicted for a com- 
mon assault, and also for maliciously* inflicting grievous 
bodily harm, tJie jury found that he was “guilty of an 
aggravated assault, but without premeditation, and that 
it was done undei the influence of passion”. The Court 
held that tins was a sufficient verdict of guilty upon the 
more serious charge. Tliey said . “ We think this assault 
was intentional in the understanding of the Jaw, though 
coininitted witliout premcdltationand under the influence 
of pission ' /?. v Sparrow. Bell 298=30 L. J. (M. C.) 
43. 

The (jiiestion often arises when tJic force which 
conveits &n uiilaic/iil assembly into riotifig is employed 
in causing hurt whether the accused could be given a 
double .sentence both under sections 1-17 and I.T.C. 
Tins question was discussed in ^ 300 at p.agc .*l2o supra. 
Oil an examination of the authorities on the point, though 
It does not yield any clear lesiilt. the follouing couchi' 
sions may hcdeducible. 

( 1 ) Person- who actually cause hurl can be convicted 
and separately sentenced under both sections as either 
o.Tencc I*! capable of being committed without the other, 

40 C. 51 1 = 14 Cr. L. J. 66= 18 Ind. C«. 402 ; 19 C. 105. 
7 A. 757 & 414 ; 16 C. 725 & 442 (F. B.) [which latter 
overrules the carliei rulings of the Calcutta High Court 
m 17 W. R. (Cr.) 50 & 11 C. 349] ; 10 A. 146? 10 B. 
493 ; 17 B. 260 (F.B.) The Punjab Chief Court has ta^n 
a different Mew, sec 1901 P, R.(Cr04=l901 P.L.R-“* 
1911 P. L. R. 161 = 12 Cr.L. J. 236=18 Ind. Ca.278; 
1907 P. W. R.(Cr.) 106=6 Cr. L. J.446=1907P. W.R* 
(Cr.) 38 
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. • to award 

. . . not exceed 

the maximum prescribed lor either 17 B. 2d0 ; (F.B.)i 6 
C.718. 

(3) If one of the rioters strikes and causes grievoushurt 
but It IS not shown the common intention of all was to 
cause grievous hurt those that did not strike cannot he held 
liable under s. 325, 9 A. L.- J. 180=13 Cr. L. J. 265=14 
Ind.Ca.649;40 C. 511=14 Cr. L. J. 66=18 Ind. Ca. 
402 

Where an act, which would be culpable homicide were 
neath to ensue, only causes grievous hurt, the offender 
will always be punishable under s 825. Because, m 
order to come under s 299 the criminal must have 
known that he was likely to cause death, and any injury 
which 18 likely to cause death IS giievous hurt (s. 320, 
cl. 8); therefore, he must not only have caused grievous 
hurt, but knoun that be was likely to cause it But the 
Hionveise does not follow , and if a person intending to 
cause grievous huit actully causes death, it is not neces- 
sary that he should be guilty of culpable homicide, be- 
cause many species of grievous hurt aie not likely to 
cause death If, therefore, it could be shown that the 
offender intended merely to bieaka finger, and did break 
it, but an attack of heart disease was biought on, of 
which the sufferer died, here the knowledge necessary to 
constitute culpable homicide would be wanting, and a 
conviction could only be had under s .^25. 2 A. 766; 
3 A. 776. And similarly, if the act was only intended and 
likely, to cause hurt, but fiom some unfoieseen cause is 
followed by death, the accused can only be punished 
under s 32B. 2 A. 522, (where Stiaight, J , gives a 
summary ot the celebrated Fullet case) , 3 A. 597. 

These offences again are subject to a mitigated punish- 
ment by ss 334 and 335, where the hurt, or grievous 
hurt, was caused on gAve and sudden provocation, if the 
offender neither intends nor knows himself to be likely 
to cause such hurt to any person other than the person 
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grievous hurt by an act which the doer has only reason 
to believe to be likely to cause hurt or grievous huiL See 
12 C. W. N. 530=7 Cf. L. J. 362. It uill be obsen-ed 
that tlie only thing which has to be considered under 
each definition is the state ot the piisoner’s roind at the 
moment the act is committed, i/ he then intended, 
or knew that lie was likely, to cause grievous hurt, the 
suddenness of the intention will be immaterial. A 
voluntary act IS not to be confounded with a premeditated 
act. In a case where a prisoner was indicted for a com- 
mon assault, and also for tnaliciousl}' inflicting giievous 
bodily harm, the jury found tliat he was “guilty of an 
aggravated assault, but without premeditation, and that 
It w’aa done undei the influence of passion". TheCourt 
held that this was a sufficient verdict of guilty upon the 
more serious charge. They said : “ We think this 
was intentional in the undeistanding of the law, though 
conmiitted without premeditation and under the infloe^o 
of pission ' li. V. Spanoic, Bell 298=530 L. (M, t'* 
43. 


The tiuestion often arises when the force 

convQits an uiilau'fiif ussctnbii/ into noiinff is cnipioy 

in causing hurt wlicther the accused could be 
double sentence both under sections 1‘17 and -S*— h !•* ■ • 
Tins question wa.s discusseil in § 100 at page 
On an examination of the anthoritie.s on the point, thoUo 
it dues not yield any clciir icsult, the following cuuc 
sums may bo dedncible 


i 1 ) Persons who actually cause hurt can Ijc - 

and separately sentenced under both sections as ei 
olTencc i«c.in.ablo of being committed without ^hc o i • 

40 C. 511 =14 Cr, L.J. 66=18 Ind. Ca. 402 ; 19 C. lOh, 
7 A. 757 & 414 ; 16 C. 725 & 442 (F. B.) [wh'cb 
overrules the carliei rulings ot the Calcutta . o 

m 17 W. R. (Cr,) 60 & II C. 349] ; 10 A. 146; 10 »- 
493 ; 17 B. 269 (F.B.) The Punjab Chief Court has taK 
a different view, sec 1901 P. R. (Cr04=l901 
1911 P. L, R. 161 = 12 Cr, L, J. 236=18 ind. • 

1907 P. W. R.(Cr.) 106=6 Cr. L. J. 446=190? P. w.*^- 
(Cr.) 38 
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(3) If one of the rioters strikes and causes grievous hurt 
but it IS not shown the common intention of all was to 
cause grievous hurt those that did not stnl^e cannot be held 
liable under s. 325. 9 A. L.- J. 180=13 Cr. L. J. 26S=14 
Ind.Ca.649 ; 40 C. 511=14 Cr. L. J. 66=18 Ind. Ca. 
402. 


Where an act, whtch would be culpable homicide were 
neath to ensue, only causes grievous hurt, the offender 
will always bo punishable under s 325. Because, in 
order to come under s 299 the criromal must have 
known that he was hkely to cause death, and any mjutjr 
which IS hkely to cause death is grievous hurt (s. 320, 
cl. B). therefore, he must not only have caused grievous 
hurt, but known that be was likely to cause it But the 
Kionwrse does not follow . and if a peisun intending to 
cause grievous hurt actully causes death, U is notneces* 
sar) that he should be guilty of culpable homicide, be- 
cause many species of grievous hurt aio not likely to 
cause death If, therefore, il could be shown that the 
offender intended merely to bieaka finger, and did break 
it, but an attack of heart disease was biought on, of 
which the sufferer died, here the knowledge necessary to 
constitute culpable homicide would be wanting, and a 
conviction could only be liad under s 325 2 A. 766; 

3 A. 776. And siinilatly.i! the act was only intended and 
hkely, to cause hurt, but from some unfoieseen cause is 
followed by death, the accused can only be punished 
under s. 323. 2 A. 522, (where Stiaight, J , gives a 
summary of the celebrated FtiUer case) , 3 A. 597. 

These offences again are subject to a mitigated punish- 
ment by ss. 334 and 335, where the hurt, or grievous 
hurt, was caused on gi^ve and sudden provocation, if the 
offender neither intends nor knows himself to be hkely 
to cause such hurt to any person other than the person 
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who gave the provocation. The meaning of this, of 
course, is that if a person who has received provocation 
assails the person who has given the provocation, he is 
only liable to a light punishment. But if, while oat of 
temper m consequence of the provocation, he were to 
attack an innocent person, or to lun amuck generally, 
like a Malay, the previous provocation would bo no excuse. 
One should not have thought it necessary to point this 
out, but for the fact in 1 B. H. C. R. 17 the magistrate 
seems to have put precisely the opposite construction 
upon the section. 


Various modifications of these offences arc provided 
for in ss. 324 — 333. The few remarks arising on these 
sections raise no general principle, and will be 
appended to the sections themselves in Part I. 

IV. WRONGFUL JlKSTUAINT AND WRONOrUL CONFIKUMKNT. 

164, Wrongful Restraint and Wrongful Confine- 
ment.— Ss. 339—348, I. r. C , deal with cases where a 
man’s freedom of motion is interfered with wholly orm 
part. Where a man is kept out of a place where he has 
a right to be, it ie the offence of wrongful restraint 
defined in s 339 and made punishable by s. 3-41. Bnk 
if he is kept within limits thwarting his desire to go 
outside those limits, it is the offence of wrongful con- 
finement defined in s 310 and punishable by s. 34— 
Sections 343 — 348 are aggravated forms of wrongful con- 
finement. 

Any obstruction to one's freedom of movement is 
made punishable liy s. 3 41, but the section is confined m 
Its operation to obstiuclions voluntarily continued^ 
the accused throughout the tune it lasts, 9 Bom. L.R. 30= 
5 Cr. L. J. 97 ; 4 Bom. L.R. 81. Thus, when the coru- 
lainant was taken to the Police Station registered as a 
fi spect and passed on in charge of Policemen from one 
Po ice-bcat to another, this wilftil restriction of hi® 
don of motion constitiitod an offence under s. 

Wei 1. 339; the same result will follow from preventing 
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men yoing m a particolar direction in their carts, 10 W. 
R. (Cr ) 35 or unlawfully detaining a person till he gave 
bail, 10 W.R. (Cr.) 20. But the obstruction offered need 
not be physical in the sense of accused offering bodily 
resistance. Thus removing a ladder and thus keeping a 
person on the roof of a house, Weir 1. 340; locking out 
the occupants of a room, 1910 M. W. N. 727 =9 M. L. 
T. 603=11 Cr. L. J. 708=8 Ind. Ca 757 have been 
hold sufficient, but a verbal remonstrance in itself 
cannot constitute obstruction, Weir I. 339. 4 M. L. T. 
141=8 Cr. L. J. 212. Where the accused invited the 
complainant to his house in order to be ready to give 
evidence in a judicial proceeding and used no physical 
coercion or threat to detain him in the house, but the 
complainant remained m the house from a general 
disfiice or dread ct offence to the accused, the 

mere silence of the accused in not expressly permitting 
him to go away was held not to constitute an offence under 
ES H41 or 342 Otherwise no person of any social standing 
would be safe from criminal chaiges based on the 
weakness or folly of otbei people, Ralanlal 89. Again 
there could be no restiaint wlieie there was no desire for 
motion, 1894 P. R. No. 36; nor would the mere locking 
up of a house constitute the offence, if done under a 
bond fide claim of tight, Ralanlal 451 ; 24 C. 885 ; 1910 
P. R. No. 22=11 Cr. L. J. 495=7 Ind. Ca. 493 ; 1914 
P. L. R. (Cr.) 34=1914 P, W.R, 5. The prevention of 
the building of a party wall between two adjoining back- 
yards is no offence under s 311 Weir 1.339; so a’so 
electing a wall to keep out trespassers, 1886 P.R. No. 25 ; 
5 M. L. T, 85=2 Ind. Ca 613 : 5 C. W. N. 215 . asking 
Pariahs to stand near a tera^de, so that complainant had 
to abandon a procession for lear of pollution, 7 M. L. T. 
366=1910 M. W. N. 72=11 Cr. L. J. 263=5 Ind. Ca. 
851 , stopping a cait m which complainant was tra\ ellincf 
on the pretext the cartman had engaged himself to 
another, 12 M. C. C. R. 208=10 Cr. L. J. 266 ; placing 
an obstruction on a load, for men and cattle, so as to 
prevent cattle from passing while leaving ample room 
for men, Weir I. 340 ; 12 C. 505; 15 Bom. L.R. 103=2 
Bom.(Cr. Ca.) 26=14 Cr. L. J. 177=19 Ind. Ca. 177. 
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To constitute the offence, the physical net of the 
accused must be the proximate cause of the constraint 
on the complainant. Thus when the accused merely took 
away tho licenses from sotne boatmen with the result the 
authorities did not penult them to ply their boats 
beyond a certain stage in the channel, the accused was 
held to have committed no offence under this section, 
5M. L. T, 207=n Cr. L.J. 192=4 Ind. Ca. U17. 
Wliere a plague pass-port clerk wrongly refused to issue 
a pass-port and the statute made it illegal on the part 
of the complainant to enter a town without obtaining a 
pass-port the former cannot be held liable for an olTenco 
under s. 341 as ho offers no physical obstruction to the 
complainant’s entry. 2 M, L. T. 159=5 Cr. L. J. 357. 

On a conviction for wrongful restraint caused by 
putting up an obstruction like a wall or a fence or a 
ditch, tho Magistrate has no power by his order of con- 
viction to direct the removal of the obstruction. Whore 
the obstruction IS not covered by Ch.X or by s 522, Cr.P. 
C., the party will have to seek his appropriate remedy m 
tho civil court. 31 C. 691 = 1 Cr. L. J. 453, orerruhnt; 5 
C. W. N. 432, 

Wiongfiil confinciucnl ns defined in s. 310 is only a 
particular species of wrongful restraint, or it may I’*' 
regarded as trital deprivation of freedom of movomen 
while tlic offence defined by s. 339 is only parlii 
constraint of motion Thoiigli actual physical rcstr.iint is 
not es«ential there should bo immediate fear of sue 

restraint if the person confined attempted to go ; but a 

mere threat of future harm if he departs is insuflicicn , 
4 Bom. L. R. 79. Detention hy moral force would l>e 
wiihm the section, Weir 1. 341. Where a man ® 

himself up being afraid that Ids enemy would ' 

him if ho went out. the latter cannot be held hauw- 
The same woiibl be the result where an escape is open 
to the person confined if he wished to avail biiuhelfol i • 

Where a Superintendent of Police illegally wrote a 
letter to a person directing htiii to pre«ent himself before 
■a Magistrate, and .‘«ent two constablt*i to accompany 
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him. and prevent him from speaking with aa 5 ’one, this 
was held to constitute a wrongful imprisonment at Civil 
law, and, ot course, would have been a wrongful confine* 
ment under s The Court said . — 

"It ts luanitestly not neccss.»ry to constitute imprisontn^nt 
thot there should be a continuous application of superior physical 
force. In the felicitous Kuipiage of Mr. Justice Coleridge it is one 
part of the dehn.tion of freedom to be able logo whithersoever one 
pleases, but imprisonment is something more than the loss of this 
pouer . it tnclodesthe notion of rcstruntwithm some limitsdefined 
by will or pouer exleiiorto ourown (Uinl v. Tonfi, 7 Q. B, 71J.). 
It 18 quite clear, therefore, th.at the retaining of a person in a 
particular place, or the compelling him to go lu a particular 
direction, by force of an exterior will, overpowering or suppressing 
in any way his own voluntary action, is an imprisonment on the 
part of him who exercises that exterior will ” 2 H H. C. R. 338. 
■\Vrongfally detaining a person disobeying an order in writing 
under s. 160, Ct. P. C., was construed to be an ofTonee under this 
section, even though the person confined could be detained by 
the Police on some other charge, Weir II. 121. Similarlv re arrest 
of an accused discharged by the magistrate for the same offence, 
19 W> R. (Cr ) 27, or detention by a jaiMoctor m a cell within the 
prison with a new to admmister enemv against bis will to a 
convict undergoing imprisonment, 30 C 95 b 6 C. W. N. 311; orthe 
detention of a vvitness to prevent hie being Ivmpered with, 13 B. 378 

And, so, It has boon held, that a Police officer who 
detains a person for one smKle hour, except upon some 
reasonable ground justified by all the cucumstances of 
the case, is guilty of wrongful confinement, and that he 
IS not piotected by s. 61. Ci. P. C , 6 W. R. (Cr.) 
88. It IS no defence to a charge under this section that 
the defendant acted bond fide, and without malice, and 
in the belief that the ciicumsfcinces justified his act. 
13 B. 376. Police ofticeis naturally think the law 
empowers them to detain any man they have arrested 
for twenty-four homs. This idea is absolutely unfound- 
ed. He has to account for every hour of detention and 
the law 18 imperative that under no circumstances shall 
the period of unauthorised detention exceed twenty-four 
hours. 7 W. R. (Cr.) 3; U. B. R. (1892-1896) II. 221. A 
mistaken exercise of power will not in all cases 
necessarily expose thePolicemau to the penalty provided 
for in s. 342. Thus when an injured party went to the 
Police-station to lodge information and the Constable 
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entertaining some reasonable suspicion, detainefi him 
while he consulted his superior officer, it was held no 
criminal offence had been committed though thcConstable 
might be liable in an action lor false imprisonment, 
24 W R. (Cr.) SK See 14 Bur. 1. R. 258 ; Gri^n v. 
Coleman, 4 H. & N. 265=28 L. J. (Ex.) 134 ; all cascsof 
arrest and dptentiou are outside the section. 10 B. 506; 
30M.179=:16M. L, J. 530=2 M. L. T. 28=5 Cr. L. 
J. 102. Authority to arrest implies authority to detain. 
Ratanlal 220. If the arrest and detention are illegal, 
presence or absence of malice becomes immaterial, 9 B. 
H. C. R. 346. 


A person who puts in niotiou a ministerial officer who 
confines another will be guilty or not of the wrongfol 
confinement, acconhngasthc confinement w.is hi.sact, or 
that of the officer. If he states bis case to the officer, who 
thereupon arrests the complainant, this may be a wrong- 
ful confinement by the officer, but wjU not be such by the 
informant, even though the latter signs the charge-sheet 
Gringhamv. IVdky, 4 H. & N. 296=28 L. J. (Ex.)2«- 
If the Police officer absolutely refuses to taho the person 
imo custody, unless the mformaot desires him to do so, 
then the informant will be guilty of the wrongful confine- 
ment, if any such there i«. But wJien the person stale? 
his casf’ to a judicial oflicer who, thereupon, acting on 
his own judgment, commits the accused to prison, the 
informant may be guilty of a malicious charge under s 
211. but not of wrongful confinement. v. Dotchng, 

L. R., 5 C. P. 534.) Where a Village Magistrate and 
Kunium officially ordered certain personsuho had resist- 
ed the detention of animals caught trespassing to be 
arrested, they and the constables who obeyed them were 
held to have been rightly convicted of wrongful confine- 

meni. 5 M. H. C. R. App,. 24 J 13 K. U R. 332=1 Cr. 
L. J. 146 : 4 L, B. R. 253=8 Cr. U J. 63. 


t r>-l . n- . , .» . . .......pf.- n t^/TSOn 

Inr * 

of the foreign state, commits a wrongful act, wincii i' 
punisliaUc under s, .112. 19 B. 72, 12 B. 377. 
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V. CRIMINAL FORCE AND ASSAULT. 

165. Criminal Force and Asiault. — Force is defined 
■with almost metaphysical subtlety by s. 349. Criminal 
force is defined by s 350 as being <1) the intentional 
use of force to any person, (2) without that person’s 
consent, (i) in order to the committing of any offence, 
•or (4) with the intention to cause, or with a knowledge 
that he will be likely to cause, by use of such force, 
injury, fear, or annoyance to the person to whom the 
force IS used The definition while excluding anything 
the doer does bj’ means of another person is wide enough 
to include force of almost every description of which 
a person is the ultimate object, 1889 P. R. No, 4 • see 
Boss V. Kfimpthorne [1910] 27 T. L. R. 132. 

(1) The word iH<trn<ioMaf excludes all involuntary, 
accidental, or merely negligent acts An attendant at a 
hath, who, from pure carelessness, turned on the wrong 
tap, and thereby scalded the person in the bath (s. 350, 
IUu8 h), would be liable to heavy damages, but would 
not have committed the offence of using criminal force. 

(2) Consent in this, as m all other sections of the 
'Code, must be taken as defined by s. 90, which has 
already been discussed (ante, ch. Ill, § 70, at p. 195). 
There is a difference between doing an act without the 
•consent of a person, and against his will. The latter 
implies mental opposition to an act which is anticipated 
before it takes place. If a man suddenly receives an 
unexpected blow, he is struck without his consent, but 
not against his will, which he has no opportunity of 
exercising. Where it is an element of an offence 
that the act should have been done without the consent 
of the person affected by it, some evidence must be 
offered that the act was done to him against his will or 
without his consent. R. v Fletcher, L. R., 1 C. C. 39= 
35 L. J. (M. C.) 130. In the majority of cases this will 
be inferred from the character of the act 

(3) Where the force used to a person is an essential 
element in the offence intended to be committed, if the 
datter offence is only an offence hy reason of the want of 
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consent, the whole charge will fail, unless. want of con- 
sent is proved. For instance, under s. 354, there can 
be no intention to outrage, nor probability of outraging, 
the modesty of a woman who consents to the act. Such 
consent, therefore, equally negatives the criminal force 
under s. 350, and the crime supposed to be intendeil 
under s. 35-1. Force is also an element in the criiuc of 
adultery ; but there the completed act is an offence, 
independently of the force used. Tlie conseat of the 
woman would b'‘ an answer to an indictment for 
criminal force, but not to a charge of adultery (s. 911. 

(4) Where the nsc of force is not a step to the com- 
mission of another offence, mere want of consent is 
not enough The act must be intended to cause injury, 
fear, or annoyance to the person to whom the force is 
used. Otherwise, a friendly squeeze of the hand, or slip 
upon the back would be criminal. Such on act, if done 
by a Pariah to a Brahman, with an intention to produce 
ceremonial pollution on the latter, probably would come 
within the section. As Baron Parke said: “ Tho act 
must be of an adverse nature. A touch, in order lo 
draw tho plaintiff's attention, or in pushing through a 
crowd in the ordinary manner, is not suflicient. 
naiclings Till. 3 M. & W. 28; Coward v. BadJele!/, 
4 a & N. 431=28 L.J. (Ek.) 263. This will make 
a considerable difference between the law of India and 
that of England a<» to indecent assaults. By V,ngli9h 
law. (3t •( Viet., c. 100. s. 53) an indecent assault on 
a female is a distinct offence. Any touching without 
consent IS an assault, and, by a later statute, (A'f <f 44 
Vict., c. 45, t. 3) no consent, if given by a young 
person under the age of thirteen, is any answer to the 
charge Under Indian law, noconsent givrn by npe^o’^ 
under twelve years of age is of any avail (s. 90) ; and no 
doubt the principle laid down «n It. v. Lock, 1^ R-» ^ 

C. R. 10, would also boaiiplied, that where children ha* 
submitted to indecent treatment, being ignorant ? 
ch-riracter of tho act done, this could not l*e consider 
a Consent. On the other hand, many children nn 
the ng\ of twelve are perfectly awaro of the nature o 
such acfA, and willing to submit fo them. Id ® 
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ca^e, .lUhough this willingness could not supply the 
element of consent, it would negative the idea that such 
an act would cause either fear or annoyance. In some 
cases it might undoubtedly cause physical injury. It 
would also negative the possibility of the act intended 
being a crime under s. 354. Apparently, then, it wonld 
not be an otTence at all, unless the prisoner were actually 
trying to have se.xual intercourse with a girl under 
twelve years of age In that case, hi? attempt, if 
cnccessful, would be rape under s .175, and therefore, if 
unsuccessful, would be punishable under s 511. Simi- 
larly, there IS no section of the Code which makes it an 
offence for one male to commit acts of m.-re indecency 
with another male, as in England under 4H 49 Vict , 
c. 69, s. 11. Such an act. if it amounted either to 
attempting or abetting an offence under s. 377, would 
be criminally punishable. But otiiorwise, if consented 
lo with full knowledge by the other party, it would be 
no offence at all, and the infancy of the consenting 
party would make no difference 

An assault is a threat or using criminal force to 
another, accompanied by a real or apparent capacity to 
carry out the threat at once (s. 351) A mere menace of 
a futuie injuiy is not an assault ; but words of menace 
may give such a character to the gestures or preparations 
of the speaker, as to show an intention to use immediate 
violence Conversely, the words may negative such an 
immediate intention, and may reduce it to a mere 
threat of future or contingent harm. (See Expl , s 351) , 
1 B. H. C, R. 205 ; 30 C. 97, but throwing a bottle 
among the inmates of a house with intent to hurt them 
or frighten them would certainly be an assault 
1 L. B. R. 259; 3 L. B. R. 194=4 Cr. L. J. 201. 
Where the finding was, when a Constable was assaulted 
the accused sunounded him m a threatening manner 
this was held insulficient to sustain a conviction for 
assault, 8 M. L. T. 118=11 Cr, L. J. 483=7 Ind. Ca. 
416. But raising a lathi when the accused's act of tres- 
pass was resisted w as held enough to constitute an assault. 
12 A. L. J. 154. The essence of the offence is the effect 
reasonably produced upon the mind of the person 
3G 
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thircatencd. It is not an assault to threaten another 
with violence, which obviously cannot bo carried out. o'* 
by brandishing a stick at a distance. On the other 
hand, it is not necessary to show that the defend int 
had any intention of carrying oat his threat, or oven, 
apparently, that he had the means of carrying it out. 
provided the person threatened might faiily have sup- 
posed that he had the means. In one cise, Paiko, 13., 
said : “ My idea is that it is an assault to present a 
pistol at all, whether loaded or unloaded. If you threw 
the powder out of the pan, or took the percuss'on cap 
off, and said to the parly, ‘This is an empty pistol, 
then that would be no assault; for there the party inust 
see that it was not possible that he should be injured- 
But if a person presents a pistol which has the appear- 
ance of being loaded, and pots the party into feir and 
alarm, that is what it is the object of the law to pre- 
vent." i?. V, Si. George, 9 & P.-4S3, at 495. 

Other judges have held tliat presenting an unloaded 
pistol was not an assault; Dlaf:e v. Jiarnard, 9 C. & P- 

«26{ IC. V. James, 1 C. & K. 530 ; but, whatever the 

Kngli-h law may be, Baron Paike’s luling seems m 
direct accordance with the language of s. 351. Suppose 
a person begins to unloose the muzzle of a fomciotisdo? 
(Ulus. l>), and terrifies a woman or a child into a ntJ 
would it bo any answer that the muzzle was locked, and 
th.it the defendant had not got the key, or had got the 
wrong key, or that the lock was rusty and would not 
.inswer to Us key 

The punishment for assault or criminal forct* varies 
by fis. 352 und 358, according as the ofTenci* is, or h no . 
committed, under the influence of grave .ind sudden pro- 
\ocation This is defined in the satne manner as io 
culpable homicide, .and was considered under lh.at hc.i 

<an/e § 14G.) Variousca'cs in which aswult and criinm i 

Mol ce assume aggravated forms are provided f"r in ss. 
351—357. The only one of these which roijuircs 
notir. . ir., 8. .151, has lieen already discussed. When 
a is charged with an ottempt to commit 

but ihf ( ’ourt is not satisfied that the accus'’d wa 
detirriiijn fi to gratify his pa.*aions at all events sn' > 
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spite of all resistance, he should be convicted under 
that section, and not under s. 511. 5 B. 453. Sec 
1910 P. W. R. 42=11 Cf. L.J. 611=8 Ind. Ca. 257, 
where on ihe facts the Court held an attempt to commit 
rape would be the appropriate conviction ; but where 
the evidence pioved that the accused took off a girl's 
clothes, threw her on to the ground and then sat down 
b.'side her, his conduct was held to amount Loan offence 
under s 354 and not to an attempt at rape, 1912 
P. W. R. (Cr.) 16=1912 P. L* R. 116=13 Cr. L. J. 469 
=13 Ind. Ca. 3C9. An assault is also included very 
often in a charge of the graver offence of criminal intimi- 
dation under s 503. 27 C. 532; 12 Cr. L.J. 242=10 Ind. 
Ca. 771. 

The fact that a result, unforeseen and incapable of be- 
ing foreseen, has followed upon an assault or upon the 
use of cuminal force, does not alter its character or the 
puoiBhnieot duo to it. For iostaoce, where the accused 
gave the deceased a push, which caused him to fall, aud 
m the fall he broke his toe, and subsequently died of 
tetanus , it was held that oooffooce, but tint of cuminal 
force bad been committed, 1 M. 224, Again public 
servants are given special protection so long as thuy are 
acting as agents of law, (1693 — 1900) L. B. R. 192 ; but 
they forfeit such special protection as is afforded by 
the heaviei sentence m 6s. 333, 353, etc., if they are not 
at the time acting m strict accordauoB with their legal 
duty, 28 A. 4il = 1906 A. W. N. 93=3 Cr. L. J. 363= 
3 A. L. J. 327; See 17 M- L. J. 323=6 Cr. L.. J. 105 ; 12 
Cr.L. J. 112=9 Ind. Ca.669, and other rulings collected 
together in Parti under s. 3.53. The expression ‘in the 
discharge of his duty a% such jtubUc serwanf ’ means duty 
imposed by law and will not cover acts done in good 
faith under colour of his office. Thus when a Tahsildar 
deputed his peon by a written order to procure camels 
for a SI ttleracnt-saheb and the peon was assaulted when 
he attempted to seize the camel, it was held there was no 
Ian that imposed on revenue-officials a duty to seize 
camels, and hence a conviction under s. 353 was unsustain- 
able, 14 Cr. L. J. 512=20 ind. Ca. 992. A result to the 
contrary seems to have been arrived at in 1913 P. L. R. 
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183=14 Cr. L.J. 141 = 18 Ind. Ca. 893, but the decision 
can be supported only if any local law in tlie Panjab 
authorised seizure of camels for transport. 

PaKT VI. KIDNAPPING, ABDUCTION, SLAVERY AND FORCED 
LABOUR 

166. Kidnapping. — In order to make out the offence 
of kidnapping from lawful guardianship under s. 361, it 
IS necessary to show (1> that a minor of either sex, 
under fourteen years of age, if a male, or under sixteen, 
if a female, or of unsound mind, (2) who was at the time 
m the keeping of a lawful guardian, (3) has been taken 
or enticed out of such keeping, (4) without the consent 
of such guardian. 

(1) The age or mental incapacity of the person taken 
IS a matter of fact, as to which the accused may either 
have no opinion, or may have an erroneous opinion. It 
was decided in i?. v. Prince, L. R. 2 C, C. 154 which has 
already been fully discussed, m Ch. Ill, § 30, at p. ISO, 
that evenabond yi<fe belief, reasonably entertained, that a 
girl was over sixteen, was no defence {see also li. v. 

10 Cox, 402; B. v. Mycock, 12 Cox, 28 ; Booth 12 Cox, 
231'i. The decision was given upon the English sta- 
tute, 24 & 25 Vict., c. 100, s. 55, which is substantially the 
same as s 301, except that it contains the word “ unlaw- 
fully,’'^“ Whoever shall unlawfully take,” etc. This, 
as Bramwell, 13 , said fp. 173), merely means. Whoever 
shall take without lawful cause. The word “ unlawfully 
18 not found in s 361, as every definition of an offence 
m the Code is subject to the Chapter of General E.xcep- 
tions. I doubt, however, whether the same decision 
would be given if a man took a woman above sixteen, 
where the illegality consisted in her being of unsoant 
mind, if it could he shown that lie did not know, an ^ 
had no reason to suppose, that she had not the ordinarj 
mental capacity. The judges who aflinned the convic 
tion in Princr’s case, considered that the taking of a g'r 
in the possession of another, against his will, was ® . 
viously Wrong that the person who did the act 
suffer the consequences, if the girl turned out to 
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younger than he supposed Bat sanity is the normal 
state of human beings, and the taking of a woman of 
mature years, who is not married, and who consents to 
being taken, is not wrong m any legal sense of the word, 
and violates the rights of nobody. Under s. 497, it is not 
an offence to have intercourse with a married woman, 
unless the accused knows, or has reason to believe, that 
she IS married A fortiori, one would imagine that the 
offence of taking away a woman of unsound mind would 
involve a knowledge or reasonable suspicion that her 
mmd was unsound 

(•2) The person taken must have a lawful guardian, 
and at the time of the alleged offence must be iu the 
keeping of that guardian The offence cannot bo com- 
mitted if the minor is not in the custody of a lawful 
guardian whatever the intention or belief of the taker 
may be, 1880 P. R. Na.7; 1887 P. R. No. 27. The 
Explanation states that the words “ lawful guardian ” 
include any person lawfully entrusted with the care or 
custody of such minor or other person These terms 
would include not only the parents or relations in whose 
house the minor lives and is brought up, but any other 
person with whom the minor resides by the consent, 
express or implied, of those who have the higher legal 
right • for instance, the beeper of a school, or the master 
or mistress in whose service the child is placed. Such 
de facto guardianship is sutficient to sustain a prose- 
cution under s. 3G1 and as against astrangei the facto 
guardian is also entitled to apply for restoration under 

8. 491, Or. P C. [1911] I M. W. N.36=8 M. L. 1. 300. 
It would also cover those cases which frequently lead to 
litigation, where a child has been taken under the caie 
and protection of persons who had no legal light to it, 
when the parents have been unable or unwilling to 
provide for it. In such cases it was always the practice 
of the Chancery Courts, and, since the amalgamation of 
the two jurisdictions, it is the practice of the Common 
Law Courts, even upon a Aaieas corpus, to consider 
solely what is for the interest of the child, and to refuse 
to give it up to the parent, even though he can be 
charged with no misconduct, if it is for the benefit of the 
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child that it should remain where it is, B. v. Gyngall[\2Q?>\ 
2 Q. B. 232. The same rule has been lately adopted by 
the h*orabay High Court, and appears to be in accoidance 
with the Guardian and Wards Act, Vllf of 1890, ss. 7, 
12,17; 16 B. 307. There can be no doubt that a person 
who had come to occupy such a position towards a child 
would be considered its lawful guardian under s HGl. 
So the husband of a girl of fifteen is her natural 
guardian; 17 C.298;1906P. W. R.(Cr.)l4=4 Cr.L. J. 
361, and under the Rnglish stat. 4 & 6 Philip and 
iMary, c. 8, s. 3, the father of an illegitimate child was 
held to be a person who had by lawful ways or means 
the keeping of the child. 1 Hawk, P. C. 128 ; 1 East, 
P. G. 467. According to English law, the relationship 
of such a father to his natural child is only recognized 
for the purpose of making an order upon him for its 
support during infancy, under the Baslatdy Act. ^ Under 
Hindu law, the relationship is recognized, and imposes 
upon the father distinct obligations lor its maintenance. 
Mayne. Hindu Law, 8th Edn., §§ 211—217 fi § 450. In 
England the exact extent of the rights of the mother ol 
an illegitimate child appears to be nnsettled. Seeper 
Lord Herschell, Bar/fardov.HMp/j,[I891]A.C.,atp 398» 
Hash 10 Q. B. D,454. As regards European parents 
in India, see s. 17 of the Guardian and Wards Act. 
There seems to be no doubt, however, that she is its 
natural and proper guardian during the period oi 
nurture, and that a person to whom she entrusted the 
child on her death-bed would be its lawful guardian 
within the Explanation in s. 301. Garth, C.J., sai . 
“ We think that the somcw'hat liberal explanation of t'® 
words 'lawful guardian’ under s. 3G1 is intended o 
obviate the difficulty which would otherwise arise, if t e 
prosecution were required to prove strictly, in cases o 
this kind, that the person from whoso care or custody 

minor had been ab ' 

within the meaning . . 

acceptation of that v • s . , ' • j* 

99. A de facto guardian of a minor whoso guardians ip 
is not against the wishes of the de jure 
a lawful guardian within the meaning of s. 3(>1, 12 • 

L.J. 239=10 Ind. Ca.251. In 1911 ?. R. Na. 7=1»" 
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P. L. R. 154=1911 P. W. R. 31 = 12 Cr. L. J. 211=10 
liid. Ca. 97. the hu'sbind sold his minor wife to a barber, 
and, while she was living in the latter's house, a Police 
Sub-inspi ctor took her anay, and it was hold the bai her 
wa-, the lairful guardian of the gill for the purpose of 
s. :i61 and to hold otherwise would bo to deny the pro- 
teciu'n of law to the girl altogether The court at the 
same time held that this case was quite different from the 
one in 2 N. W. P. H. C. R. 286 and the decision would 
have been diffeient if the baibei himself had obtained 
possession by an offence under s 301 In this last case, 
an orphan girl, under fourteen, attached herself first to 
one peisnn and then to another, and finally became 
betrothed to the son of the latter, from whom she was 
enticed away b> the prisoner , it was held that he bad 
committed no offence, as the peison fiom whom he had 
taken the gitl w.is in no sense her guardian, or lawfully 
entrusted with her care. 

Neither under English nor under Hindu law can a 
TOotber reranve her child from the custody of its father, 
who IS Its lawful gtuidian, unless under such special 
circumstances as might render such a step necessary for 
the safety of the child. li. v. GnenhxU, 4 Ad. & E. 
624; 8 C. 963; 35 C. 381. Under Muhammedan law, 
the mother is entitled, even as against the father, to the 
custody of her sons up to seven years, and of her daughters 
up to puberty, according to the Sunni ychool of law, and 
op to seven years, according to the Shiah School. MacN. 
M L 267— 26ii, 2 Hyde 63; 2 W. R. (Civ.) 76; 2 
A. 71;8A,322; 11 C. 649; 1864 W. R. (Civ.) 131 ; 
11 W. R. (Civ.) 297; 5 b. U K. 557; 13 W. R. (Civ.) 
454 ; 20 W. R. (Civ.) 4ll. [_Tbi3 right of custody of the 
peison docs not,y>e# se. confer the right of a guardian over 
the propertj of the child. 29 C. 473.] And so if the 
father takes away f .ora the mother, he may he liable under 
9. 301. Even a divorced wife is entitled to the custody 
of her children 6 bom. L, R. 536, 12 Bom. L. R. 891. 
K husband becomes the guardian of hia wife only after 
she attains puberty, 32 C. 444=3 Cr. L. J. 328; 5 B L. 
R. 557; 13 b.L.R. 160; 11 C.649; 5 N.-W. P. H.C.R. 
196 ; Tjiitil then he is not obliged even to maintain her,24 
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W.R.(Cr.)44. But a bond fide belief that the husband 
js entitled to the lawful custody of his wife may save his 
act under s. 361 ; it was so held in 1864 W. R. (Cr.) 12 
where the accused’s husband was a non-Moslem. 
Where a Mnhammedan married girl under sixteen 
who had attained puberty was taken away from 
her mother’s house, her father being dead, the plea that 
she had became sni juris and there was therefore no 
kidnapping from any lawful guardianship was over-rated, 
her mother being regarded as her lawful guardian within 
the meaning of s. 361, 1905 P. R. No. 60=1903 P. L. R. 
74=3 Cr. L, J, 296. 

The minor whether manied or unmairied (1879 P. 
R. No. 12) must be, at the time of the taking, in the 
keeping of its guardian. It need not be in the physical 
possession of the guardian, but it must be under a con- 
tmuous contiol, which is for the 6rst time terminated 
by the act complained of. If a girl goes out into the 
street, or into a field by herself, with the intention of 
returning, or goes ou a visit, 4 W. R. (Cr.) 7, 3 W. R. (Cf*l 
15; 1 Sind, LR. 104=8 Cr. L. J. 361 ; 24 M. 284, eitner 
with or without the knowledge of the guardian, 
still in the legal possession of her parent . — Per Brett, 
J., m li. V. Prince, L.R.,2 C, C.R. at 163 ; R. v. BooW. ^ 
Cox. 231 ; n. V. M{/cock, 12 Cox, 28 ; 7 W. R. (Cr.) 61 (93); 
6 Cr. L. J. 30, And when the accused meeting such a 
girl induced her to go with him and get married and after 
half an hour’s absence the girl returned to her father 
who knew nothing of what had happened, the offence 
of kidnapping was held to have been committed, It- ▼ 
liaillie, 8 Cox. 238, It is a question of fact in eacn 
case whether or no there has been a taking or 
out of the keeping of the lawful guardian, 27 ^ ^ 

at lOSO, 1051, 32 C. 444; 1907 U. B. R. (P. C.) l;6Cr. 
L. J. 30. On the other hand, where a girl ran away 
from her home from iJHreatraent, and met 
with whom she made an engagement, duly regis cr 
before the magistrate, to serve as a cooly, 
under s. 361 was set aside. Glover, J., said, 
the girl then under her father’s guardianship, * 

fell m with the prisoner? I think not ; she had vo n 
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Unly abjnduiiod her home, and was running away. She 
was fourteen years of age, and not therefore of such 
tender age as to lead to the supposition that she had 
strayed from home, and was to all appearance a free 
agent. She, when taken before the magistrate, asserted 
thrt her parents were dead, and that shewas going with 
her luother-in-law to Sylhet.” 4 W. R. (Cr,) 6. Simi- 
larly where she was diiven from her parental roof she 
can no longer be said to be m the keeping of her 
father. [1912] M. W. N. 538=13 Cr. L. J. 598 
=16 Ind. Ca. 166. And so a conviction was held bad, 
where the indictment chirged that a girl was enticed 
from the possession of her mother, the fact being that 
her luothar refused to allow the daughter to live with 
her, but sent her to reside with her giandmother, 
under whose care she supposed Ihe gid to be. R. v. 
Burrell, L. & C. 354=32 L. J. (M. C.> 54. Possibly, 
under the Code, the grandmother might have bosn 
alleged to be the lawful guardian ^yhere the accused 
met a \oung married girl at a prostitute's pUoe and 
seduced her, it was held his having taken advantage 
of the opportunity would not amount to taking or entic- 
ing within the meaning of s H61 2 C, W. N. 81. If a 
minor is in service, away from her own home, the 
charge should state that she was taken away from the 
lawful charge of her employer, not of her parents. B. 
T. Ilenkers, 16 Cok. 257; R. v. Miller, 13 Cox. 179. 
In a Bombay case, a girl under sixteen on her way to a 
vegetable market in search of work was accosted by a 
woman who took her to her own house and kept her till 
the evening , and the accused took her away to a solitary 
bungalow and detained her for two days and nights. On 
its being argued that the girl was no longer m ‘the 
keeping of the lawful guardian' when she was so taken, 
the judges say, " The legislature has advi&edly prefer- 
red this phrase to the word possession winch frequently 
occurs in the Code in connection with inanimate objects 
The word keeping, we think, connotes the fact that it is 
compatible with independence of action and movement 
in the object kept. It implies neither prehension nor 
detention, but rather raamtenance, protection and con- 
trol, manifested not by continual action but as available 
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On necessity arising. And this relation between the 
minor and the guardian is, we think, certainly not dis- 
solved so long as the minor can, at will, take advantage 
of it and place herself within the sphere of its operation. 
6 Bom. L. R. 785=1 Cr. L. J. 931 folloiocd in 1 SincL 
L. R. 104=8 Cr. L. J. 361 ; 14 Cr. L. J. 439=20 Ind. 
Ca. 599; 6 Sind L. R. 71=13 Cr, L. J. 736=16 Ind. 
Ca. 768. 

It is a question of fact in each case whether or not the 
person from whom one was alleged to be kidnapped was 
or was not lawfully entrusted with the care or custody, 

13 C. W. N. 754=11 Cr. L. J. 9=4 Ind. Ca. 543. 

It is a question of fact when the keeping of the 
lawful guardian is ended. As soon as it is ended by the 
wrongful act of one or more peisons, the offence is com* 
pleted, and those who take or entice the child away have 
committed the offence created by s. 361. No further deal- 
'ng with the person already kidnapped, by one who was 
not associated in the oiiginal offence can constitute a new 
act of kidnapping, as there is no longer any keeping by 
the guardian which is violated. In this sense the qties* 
tion which has been much discussed m India, whether 
kidnapping is a single or a continuing offence, seems to 
be immaterial. A peison who has kidnapped contmiios 
to be a kidnapper, and to be punishable as such, till be 
has been convicted. The child who has been kidnapped 
cannot bo kidnapped again till it has again got into the 
keeping of someone who can be considered its lawful 
guardian. 18 A. 350 ; 19 A. 109 ; 26 A. 197=1 Cr. L. J. 
561 ; 27 C. 1041=4 0. W. N.645;Beealso2C.W. N.81; 
1904 P. R. Cr. 13=ig04P.L. R. 410=1 Cr. L. J.949; 
15 O. C. 351=14 Cr. L. J. 93=18 Ind. Ca. 653 ; ;6 M ; 
454 ; 7 Sind. L. R. 17=14 Cr. L, J. 439=20 Ird. Ca. 
599 ; 1 W. R. (Cr.) 39 ; 5 fc, 338 ; 19 h. 105 ; 6 C. 307; 
1894 P.R. N 0 . 6&8 ; 1911 P. L. R. 56=12 Cr. L. J. 94 
=9 Ind. Ca. 511. The offence of kidriapping from 
British India, created by s. 300, consists in conveying 
any peison beyond the limits of British India withou 
the consent of that person or of some person legal y 
authorised to consent on his behalf. That offence is » 
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continuing ofTeiice an«l is not couiplettid till the limits of 
British India ha\o been passed Any succession of 
persons may be guilty of that act, so long ns ihe absence 
of consent t.-\i?ts. 1 M. 173 in winch this was laid down, 
does not appear to have been inconsistent with the rulings 
under s .^G1. though the judges who dec.ded it seem to 
have thought it was 

(I) In order to constitute a taking or enticing under 
this section, the consent of tlie minor is wholly imma- 
terial. neither force noi fraud are required. 2 W.R. (Cr.) 
5&61; 7 W. R,(Cr.)36&62[93] 16 W.R. (Cr.)42;i?. 
V. BeHis, 62 L. J. <M. C.) 155 ; It. v. Kipp^, 4 Cox. 167. It 

16 not necessary to show trespass or use of violence other 
than the act of taking, Frazer, 8 C>x. 446 ; 3 W. R. (Cr.) 
15. Where a female minor rnct a person in the street and 
went away voluntarily with that peison it was held she 
was as much in the possession of lier legal guardian 
when she was walking in the street unless she had 
given op the intention of returning home, as if she had 
actually been in her guardian's house when taken off, 
1907 U. B. R. (P. C.) I » but to sustain a conviction, there 
mu'll be proof ot taking, 10 W. R. (Cr.)33; 16 W. R. 
(Cr.) 42. It 18 not necessary that there should be 
any intention to make an unlawful use of the minor. The 
offence consists in the violation of the rights of the 
guardian. Contictions have been maintained where a 
man earned off h s betrothed wife, after the marriage 
had been broken off bv her father, 4 W. R. (Cr. 7 ; 3 W. 
R. (Cr.) 9, where a Hindu wife carried off her daughter 
to be married, without the knowledge or oousent ot her 
husband, 8 C. 969 ; 1878 P. R. No. 8, where a paternal 
relation took away by fraud and foice a minor girl from 
the custody of a person to whom the mother had 
entrusted her child by her will conferring upon him also 
the right to get her married. RatanUI 820, and where 
a father carried away his daughter fiom her husband, 

17 C. 293, 19-6 P. W. R. (Cr.) 14. Bu t if n mother bnn/i 
fide takes away her own children from the guardianship 
of their father, her go id faith and net relationship to 
the children, especially if they be illegitimate, would take 
her act out of s. 3G1, Weir I. 348. It was so held in 
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18 C. W. N. 484=15 Cr. L. J. 72 =22 Ind. Ca. 424, 
where a decree nisi io an ex parte divorce suit instituted 
by the husband having adjudged the custody of a child 
to the father, the father obtained possession of the child 
without the assistance of the Court and before the 
decree had been made absolute, the wife removed the 
child from the father's custody. The exception to 
fl. djl miy protect a mother taking away her child 
from a guardian or person appointed by the Goact under 
the Guatdiaii and Wards Act, VIII of 1890, but the ex- 
ception would not protect any one other than the 
father abetting her in the act, see B. v. Dugid, 70 J. P. 294. 
Motive has nothing to do with this offence though it may 
affect the quantum of punishment, nor cm the con- 
sent of the guardian given aftdf the commission of the 
offence render innocent the original taking. If a minor 
is taken away from her temporary guardian with 
his consent improperly given the result would be the 
fraud of the temporary guardian would revive the right 
to possession of the natural guArdian and the law will 
deem the taking to have been om of the keeping of the 
lawful guardian 31 A. 44S=6A. L. J. 632sI0 Cr. L. 
295=3 fnd. Ca, 480, If the consent of the parent^ has 

been induced by false and fraudulent mlsropiesentations, 

the act of taking has been held penal by Fnghsh law, 
J2. V. Hopkins, Car. & M. 254 /offoiccd in IS Cr. L. 
J. 24=22 Ind, Ca, 168. It is not necessary that the 
prisoner should be present when the minor quits its 
home with the intention cf abandoning Jt; B. 
liobb, 4 F. & F, 59 ; Kipps, 4 Cox. l67, Rleadotos, 

1 C. & K. 399; but the influence of the prisoner 
such as the common blandishments of a lover, il. v. 
Tioislleton, 1 Lev. 257, roust instigate, or co-openatc 
wilh, tJic inclination of the minor at the time the fina 
step IS taken, for the purpose of causing it to be 
taken. Where the defendant wont in the night to the 
house of the girl's father, and placed a ladder agains 
the window, by which she descended and eloped with 
him, this was hold to be a taking of her out of ihe pos- 
session of her father, though slie had herself propose 
the plan. R. v. Robins, 1 C. & K. 456. If the sugges- 
tion to go away came from thegirl only and the accasei 
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too^ roctely the pas^Jvc patt ot yielding to such BUgges- 
tion, he may not be liable. Jarvh, 20 Cox. 249, 

I L, B. R. 205, though under s 497 supra it was hold 
in 2 M. H. C. R. 331. that a man is liable he goes 
away with another's wife though the request and soli- 
citation came wholly from the wife and he passively 
yielded to it. When a female minor elopes out of her 
parents’ house and meets the accused at a place appoint- 
ed, the accused his been held to be an active participator 
in the minor's leaving the house, 1907 U. B. R. (P C.), 

II = 14 Bur. L. R. 262=7 Cr. L. J. 210, 1909 U. B. R., 
(P. C.) 27=11 Cr. L. J- 81=4 Ind. Ca. 901. But care 
must be taken m using English decisions based upon the 
statutory law m England Thus m Kau/man, 6i J. p. 
1S9, there was evidence to prove that previously 
to the taking the pnsoncr had taken the girl to 
various places of entertainment and bad connection with 
her. But there was no proof that on this particular 
occasion there was any inducement on his part which 
conduced to her leaving her home. But where the girl 
left her home alone, by a pieconcerted arrangement 
with the prisoner, and went to a plac'-* appointed, 
where she was met by him, and they then wont off 
together without the intention of letuining, he was held 
liable since up to the moment of her meeting with the 
defendant she had not absolutely renounced her father's 
protection li v UxtnUetow, Dears C. C. 159=22 L. 
X (M. C.) 115=6 Cox. 133. And it makes no difference 
that the girl has left her home before the prisoner wished 
her to do so, if, hndiog that she has left, he avails himself 
of her position to induce her to continue away from her 
lawful custody, provided she left her home under the 
influence of his previous persuasiou. If, however, the 
girl leaves her home, without any persuasion or induce- 
ment held out to her by the prisoner, so that she has goi 
fairly away from home, and tlien goes to him, although 
it may be his moral duty to restoie her to her home, yet 
his not doing so is no infringement of the law, for the 
statute does not say he shall restore her, but only that he 
shall not fafvC her ntcaj/- R v Qlif.tr., 10 Cox. 402, lo 
W. R. (Cr.) 33. 
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18 C. W. N. 484=15 Cr. L. J. 72=22 Ind. Ca. 424, 
where a decree nmin an ex parte divorce suit instituted 
by the husband having adjudged the custody of a child 
to the father, the father obtained possession of the child 
without the assistance of the Court and before the 
decree had been made absolute, the wife removed the 
child from the father’s custody. The exception to 
s. 3ol miy protect a mother taking away her child 
from a guardian or person appointed by the Court uodei 
the Guauhan and Warde Act, VIII of 1890, but the ex- 
ception would not protect any one other than the 
father abetting her m theact,seci?. v. Uupt’d, 70 J.P»294. 
Motive has nothing to do with this offence though it may 
affect the quantum of punishment, nor can the con- 
sent of the guardian given after the commission of the 
offence render innocent the original taking. If ft 
is laken away from her temporary guardian wUh 
his consent improperly given the result would 
fraud of the temporary guardian would revive the right 
to possession of the natural guardian and the Uw wi 
deem the taking to have been out of the keeping of th® 
lawful guardian 31 A. 443=6A. L. J. 632^10 Cr. L. J- 
295s=3 Ind. Ca. 480. If the consent of the parent hw 

been induced by false and fraudulent ralsrep'esentition . 

the act of taking has been held penal by English 
V. Bopkins, Car. & M. 254 folloicedmlBCt. 

J. 24=22 Ind. Ca. 168. It is not necessary that ttie 
prisoner should be present when the minor quits 
home with the intention of abandoning j 
liobb, 4 F. &F. 59; Kipps, 4 Cox. l67, Meadotos. 
1 C. & K. 399; but the influence of the 
such as the common blandishments of a lover, • ' 
Twistlfton, I Lev. 257, must instigate, or I 

with, the inclination of the minor at the time the 
step IS taken, for the purpose of causing it o 
taken. Where the defendant went in the mgh . 
bouse of the girl's hither, and placed a ladder 
the window, by which ahe descended and 
him, this was held to be a taking of her out of I ^ 
session of her father, though she had herself 5. 

the plan. 11. v. Rohim, 1 C. & K. 456. If 
tion to go away came from the girl only and the 



I IGO.] 


NO dott to RjjsTonn. 


573 


too^ TOcrely the passwc part of yielding to such eugges. 
tion, he may not be liable. JarvU, 20 C^x. 249, 

I L. B. R. 205, though under & 497 supra it was held 
in 2 M. H. C. R. 331. that a man is liable i{ he goes 
away with another's wife though the request and soli- 
citation came wholly from the wife and he pa35tvely 
yielded to it When a female minor dopes out of her 
parents’ house and meets the accused at a place appoint- 
ed, the accused his been held to be an active participator 
in the minor's leaving the bouse. 1907 U. B. R. (P C.), 

II = 14 Bur, L. R. 262=7 Ct. L. J. 210. 1909 U. B. R., 
(P. C.) 27=11 Cr. L. J- 81=4 Ind. Ca. 901. But care 
must be taken m using English decisions based upon the 
statutory law in England Thus in Kaufman, 63 J. p. 
Ifc9, there was evidence to prove that previously 
to the taking the prisoner had taken the girl to 
various places of eatcrtainmcntaod had connection with 
her. But there was no proof that on this particular 
occasion there was any inducement on his part which 
conduced to her leaving her home. But where the girl 
left her home alone, by a pieconcerted arrangement 
with the prisoner, and went to a place appointed, 
where she was met by him, and they then went off 
together without the intention of letuining, be was held 
liable since up to the moment of hei meeting with the 
defendant she had not .absolatcly lenounced her father's 
piotectiou. li V. UunklHow. Dears. C. C. 159=22 L 
X (M. C.) 115=6 Cox, 133. And it makes no difference 
that the girl has left her home before tl’o prisoner wished 
hei to do BO, if, hnding that she has left, he avails himself 
of her position to induce her to continue away fiom her 
lawful custody, piovided she left her home under the 
influence of his previous persuasion If, however, the 
girl leaves her home, without any persuasion or induce- 
ment held out to her by the prisoner, so that she has got 
fairly away from home, and then goes to him, although 
it may be his moral duty to restore her to her home, yet 
his not doing so is no infringement of the law, for the 
statute does not say he shall restore her, but only that he 
shall not take her aicay R v OUJiei , 10 Cox. 402, 10 
W. R. (Cr.) 33. 



572 


CONSENT OP MINOR IMMATERIAL. [CH. IX, 


18 C. W, N. 484=15 Cr. L. J. 72=22 Ind. Ca.424, 
where a decree nisi in an ex parte divorce suit instituted 
by the husband having adjudged the custody of a child 
to the father, the father obtained possession of the child 
without the assistance of the Court and before the 
decree had been made absolute, the wife removed the 
child from the father's custody. The exception to 
s. dJl miy protect a mother taking away her child 
from a guardian or person appointed by the Court uoder 
the Guatdian and Wards Act, VIII of 1890, but the ex- 
ception would not protect any one other than the 
father abetting her m the act, see .R. v.Dugid, 70 
I\fotive has nothing to do with this offence though it nnj 
affect the quantum of punishment, nor can^ the con- 
sent of the guardian given aft^r the commission of t e 
offence render innocent the original taking. If a 
is taken away from her temporary guardian 
his consent improperly given the result would 
fraud of the temporary guardian would revive the rig 
to possession of the natural guardian and the law wi 
deem the taking to have been out of the keeping of 
lawful guardian 31 A. 443=s6A. L. J. 653=10 Cr* • 
293=3 Ind. Ca. 480, If the consent of the . "T 
been induced by false and fraudulent misrepresentati'J • 
the act of taking has been held penal by Fngljsh > 
B. V. Hopkins, Car. & M. 2 SA follotcedin\SGt.^ 

J. 24=22 Ind. Ca. 168. It is not necessary 
prisoner should be present when the minor qui ^ 
home with the intention cf abandonin'? it I 
liobb, 4 F. &F. 59; Kipps, 4 Cox. 167. 

I C. & K. 399; but the mHuence of the 
such as the common blandishments of a lover, • 
Twistleton, 1 Lev, 257, must instigate, or 
with, the inclination of the minor at the time t e ^ 
step IS taken, for the purpose of causing J . . (j,e 
taken. Where the defendant went in the riigu 
house of the girl’s father, and placed a ladder 
the window, by which she descended and ^g. 

him, this was held to be a taking of her out of ‘ 
session of her father, though she had herseli p 
the plan. 11 y. Itohtm. 1 C. & K. 456. It 
tion to go away came from the girl only and the 
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took merely the passive part ot yielding to such sugges- 
tion, he may not be liable, Jaroii, 20 Csx. 249, 
1 L. B. R. 205, though under s. 497 supra it was held 
in 2 M. H. C. R. 331. that .a man is liable if he goes 
away with another’s wife though the request and soli- 
citation came wholly from the wife and ho passively 
yielded to it. When a female minor elopes out of her 
parents’ house and meets the accused at a place appoint- 
ed, the accused has been held to be an active participator 
in the minor’s leaving the house, 1907 U. B. R. (P C.), 
11=14 Bur. L. R. 262=7 Cr. L. J. 210. 1909 U. B. R., 
(P. C.) 27=11 Cr. L. J. 81=4 Ind. Ca. 901. But care 
must be taken in using English decisions based upon the 
statutory law m England Thus in Kaufman, 6i J. P. 
189, there was evidence to prove that previously 
to the taking the prisoner had taken the girl to 
various places of entertainment and had connection with 
her. But there was no proof that on this particular 
occasion there was any inducement on his part which 
conduced to her leaving her home. But where the girl 
left her home alone, by a pivcoocerted arrangement 
w'ith the prisoner, and went to a plact-* appointed, 
where she was met by him, and they then wont off 
together without the intention of letuining, ho was held 
liable since up to the moment of hci meeting with the 
defendant she liad not absolutely renounced her father’s 
protection R v. MxmklHow, Dears C. C. 159=22 L 
J. {M. C.) 115=6 Cox. 133. And it makes no difference 
that the girl has left her home befoie the piisoner wished 
her to do so, if, linding that she has left, he avails himself 
of her position to induce her to continue away from her 
lawful custody, provided she left hei home under the 
influence of his previous persuasion. If, howevui. the 
girl leaves her home, without any persuasion or induce- 
ment held out to hei by the prisoner, so that she has got 
fairly away from home, and then goes to him, although 
it may be his moral duty to restoie her to her home, yet 
his not doing so is no infringement of the law, for the 
statute does not say he shall restore her, but only that he 
shall not tale her away It v Ohfiei, lO Cox. 402, 10 
W. R. (Cr.) 33, 
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\STiere there has been a taking within the section, it 
makes no difference that it was, and from the fif't was 
intended to be, only ttmpoJair. In a case nndpr the 
English statute, it appeared that the prisoner asked the 
girl to go out with him, to which she consented, end she 
remained away from her home with hire for three dajs. 
visiting places of public cni^rtainment by dav and sleep- 
ing together by night. They then separated, he telling 
her to go home. The father of the girl swore that she 
went awav without his knowledge and against hib will- 
The girl went of her own wish, and the jury found that 
the prisoner had no intention of keeping her perma- 
nently away from her home. The conviction was 
affirmed- The Court said; 


" The siatnte WAS pisssd tor the proleclioa of psreatsl ng’it*- 
It U perfectly clear law that any d>spo$tlloa of the girl, or 
any conseat of ferwardaess on her part, are iiniaaterial oa the 
qaeatioB of the prisoaer's liability na3er this section. Tli* 
difScalty arises on the point whether the prisaatr hsi s»kea her 
oat of the possession of her father w'thia the meaaiaS of the st»t3te. 
The pfi&oaer took the girl froa her father, from oader his roij 
and an ay frcin his control, for tbreedsysan j nights, aad cohehitej 
with her daring that time, nad placed her in a condition qalt* 
consistent with her being at the time la her father's posssasioa- 
We think that in the'se facts there is eaoash to iha jatj ta 


&nding that he look her from the possession of her falHir, erea 
thonqh be intended ter to retarr to him. Tas oTmie nadirtai* 
t-nactmeat may be compIc;e almost at the iastaat when t * 
girl passes the threshold of her father's hoase, as where ^ 

show that the man who takes ber away has an iatintion of lee?’ 
icg her pertoaaently. We do not mean to say that 
would be liable to aa indictment, if the abseaci of the girl v ° f 
he takes away is intended to be l-mporary oaly. and 
being explained, and not iaennsistmt with her being uoiir ^ - 
p-ireatii coairok All we siy is that thsra is ia tha pie*-® 
case RaSicienl cridence for the jury to act upon. 

30L,J. (U.C)l5>B'll C C.2T5-S Cjx. 
seen, v IT. brrl.U IL i 


(4) In the absence of evidence to the contrary, 

be assumed that the X-iking was against the guar vano 

consent If the defendant radies upon her con5rn 
must prote it. or facts from which it may K* inurre - 
Whrre tht. girl’s niother had encoaragel her to a o^‘ 
course of life, by ptTiuittinghtrio gooat alone at nig -s. 

and dance at public-house*, Cockbum, C-d-. roieu ^ 
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she could not be said to be taken away against the mother’s 
will within the meaning of the statute. J?. v. Primelt, 
1 F. & F., 50. (This ruling was followed in 1912 U. B. R. 
136=14 Cr. L. J. 109=18 Ind. Ca. 663, distinguishing 

13 Bur, L, R. 30=6Cr. L. J.33; 11 Cr. L. J. 81 ; & 

14 Bur. L. R. 336.i The fair inference from the facts was 

that the mother had renounced all moral control over her 
daughter, and left her to follow her own inclinations. A 
very important question has bsenr.iised with reference to 
a case where a mother placed her daughter, less than six- 
teen; ■ t ^ I* ■ • ■ jausedher 

own . ■ 8 consent. 

This ■ Ph &M., 

cl. 8, B. 2, because the marriage was openly solemnized, 
Bicks V. Gore, 3 Mod., 84. East says ; " It deserves 
good consideration before it 's decided that an offender, 
acting m collusion with one who has the teinpoiary 
custody of another’s child, for a special pmpose, and 
knowing that the parent or proper guardian did not 
consent, IS yet not within the statute Foi, then every 
schoolmistress might dii>|)ose in the same manner of the 
children committed to her caic ; though such delegation of 
the custody of a cbt>d foi a particuLii purpose be no dele- 
gation of the power of disposing of her in inainage, but 
the governance of the child in that luspect may still be 
said to rest with the parent,” i Easf. P C IC!' There 
can be no doubt that if a schoolimstiess weie to 
connive at the elopementol one of her pupils with a man 
he would be convicted under s. 301 She could have no 
authouty to consent to such an act, and he could not 
have supposed that she had 


As to the effect of ignorance ot. oi mistake as to, the 
above facts, m Pnnee’s case, L. R.. 2 C. C. R. at p. 175. 
Biarnwell, B , said 

“lithe taker believed he had the father!, consent, thou'h 
wrongly, he would have no incni rea , so if he did not know a^o 
was in anjone’b possession, nor m the care or charijo of anyone 
In these cases he would not Lnowhewaa doing the act forbiJJja 
by the Bt^tuta— an act which, if ho knew she was m ijosijssion 
and m care or charge of anyone, ho would know was a crime or 
not, aceord.nK as she was nnder sixteen or not, IIo would not 
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know he wan JoinK ati act wrong in itself, whxtover was h’s inten- 
tion, if done without lawful cuuso. " 


Tho latter branch of the above dictum was founded 
upon tho ruling m It. v. Jlibheit. L. R., 1 C. C. R. 184= 
38 L. J. (M. C.)61. There tho prisoner met a girl in the 
street going to school, and induced her to go with him 
to a town some miles distant, where he seduced her. They 
returned together, and ho left her where he met her. 
The girl then went to her home where she lived witli her 
lather and mofchei, having been absent Borae hours longer 
than would have been tho ease if she had not met tho 
prisoner. lie made no inquiry and did not know who the 
gill was, or wliother she had a father or niotlicr living or 
not, hut he liad no icason to believe, and did not believe, 
that slid was a girl of the town. The decision in this ease 
turned upon the absence of any circuiD6tancc.s to show 
that tho prisonoi had knowledge that he was taking the 
gitl from tlic possession of those wlio lawful! v had cliargo 
of her In the absence of any finding of fact upon that 
point, the Com t said that the conviction could not be 
Buppnitcd. 


Tn this case, and in tho earlier case of li. v. Green, 3 F. 
& F. 274. which it followed, it did not appear that 
the prisoner believed or inagincd that the girl was 
not under lawful guardiausinp, hut only that be du^ 
not concern hnnsclf to have any opinion on the 
iimtter If the same case occurred in India, the pri- 
soner could certainly not protect himself under s. 7* • 
In a very similar ease, 3 b. 178, wlierc, however, the 
girl was much younget, tho conviction .was nffirmed. 
Tho Court was of opinion that tho fact of the acc«sc< 
not in(|uiring at the tune of removing a child ten ycarso 
ago from lawful guardianship, whether she had a guardian 
or not. 18 no excuse , for by not inquiring, tho 
takes the risk on liiiiiself, and cannot csca 
consequences A child of such tender age 
v^uhiccl to guardianship, and no one is a .* 

Aw'ay sUcli child without permission p 
objective fact of the eh' 1 being in 
LMi[Vhai\ satisfies in thi the req 


ts legal 

take 

cd. 
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Action of the Code.” Sec also 3 W. R. (Cr.) 9; ir«i^A-ms 
I Major, 44 L. J. (M. C.)122; 2'itdler, 1 F, &F. 
^13 ; Foicler v. Paget, 7 T. R. 509 ; R v. Sleep, 
I Cox. 472=30 L. J. (M. C.) 170 foUoioing R. v. Cohen, 
1 Cox- 41. In this country, whei-e eveiy girl under 
lixteen, not being a prostitute, ts undei legal guardian- 
ihip, it would seem that anyone charged v/ith an offence 
ander s. 361 must establish that he had good leason to 
believe, either that the minor was not under guardian- 
-.ship, or that he had secured the guardian's consent to 
her act. See 4 W. R. (Cr.) 6. The case in 34 A. 343= 
9 A.L. J.307=13 Cr. L. J. 300=14 Ind.Ca.764 would 
'seem to be a curious one, but all the facts arc not set out 
i in the report. There, two minor girls left their home and 
1 were wandering about and ultimately found their way to 
, the house of a prostitute who allowed them to stay there 
i for two days The prostitute was held liable under s 360. 

The offences defined by ss 300 and 301 are continu- 
ing offences, and may, therefore, be abetted as long as 
the process of taking the minoi out of the keeping of 
her lawful guardian continues IM 173. The offence 
under s 361 is completed when the taking fiom lawful 
guardianship is completed Once the taking is complete, 
duiing the period of detention out of guardianship, the 
offence is not a continuing one so as to render anyone 
liable for abetment, 27 C. 1041, 1904 P. R. No. 13 ; 1905 
P. L. R. 410; 18 A. 350; 19 A. 109. But if theie is a 

• befoie the 
ent can be- 

i{ vA - \ i, . i cr.L. j., 

561=1903 A. W. N. 233. In the case of an offence 
under s. 360, it is a continuing one until the limits 
of British India are crossed. The offence of kidnapping, 
if committed with certain intents, is liable to heavier 
penalty as an aggravated offence, but it must be proved 
tiist mteniKm charged was present as the time af 
taking or abduction, 18 C. L. J. 573=15 Cr. L. J. 
43 =22 Ind. Ca. 187. A subject ot an Independent 
State who commits the offence of kidnapping or abduc- 
tion from British India is amenable to the British 
courts for that offence, and if it is committed with the 
37 
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intention oE muvdewng, or endangering the life of that 
person, he would be liable to the additional penalties of 
s. 364. If, howevei’, the person so kidnapped or abduct* 
ed was actuallj' murdered beyond onr territories, there 
could be no jurisdiction in respect of the homicide. I 
W. R.(Cr.)39. 

367. Abduction. — The oftence as defined in s. IlG2. 
requires the element of force or fraud, which is absent 
from kidnapping, coupled with certain intent which 
alone rendeis abduction punishable. Abduction, pa se, 
is not an offence under the Code, 6 B, L. R. 129=15 W» 
R. (Cr.)4; 21 T. L. R. 148; 6 C. W. N. 208. Thus 
when a girl was removed from Cawnpore to Allahabad 
and there offered to a cooly Emigration Agent, Knox, J-r 
held that abduction is an offence only when coupled 
with certain intents and it would be far-fetched to hold 
that thoio was knowledge she would be forced or scduccu 
to illicit intercourse when she was offered to the Emi- 
gration Agent. A conviction under s. 366 was thererofO 
v<inashed. 12 A. L. J. 91=1S Cr. L. J. 154=22 Ind. Ca. 
730. The offence is against the person abducted, and it 
may be committed against a person of any age. The force 
-or deceit specified in this section must opeiatc upon the 
person who is abducted, not upon any other peison. 
whose consent is necessary in order to get possession o 
such person. When no force or deceit is p’ 

the person abducted, a conviction cannot stand, 2 W. K. 
dCr.) 7. It follows therefore that a married uoman can- 
not abet her own abduction, 1883 P. R- No- J” . 

P. R. No.40 (which opcrrMfcs 1866 P, R. No. 17) ; lo 
P. R. No. 6 ; 1875 P. R. No 14. The offence J 

is said to bo a continuing one. Thus in 12 A. 
icfcred to above, Knox, J., tulcil that the girl was ici r 
alnlucted not only when she was taken fioin . 

hut also when she was taken to the Agent s ho“''K . 
Allahabad A iinsoner was indicted undoi the I''*’", 
statute, 21 A 25 Vict., c. 100, s. Gd, which k'Iiu - 
it an offence ‘'unlawfully,” cither by force o' 
take away a child.” ft appealed that th<' bo}, 
anxious to got away fioiii school, arranged^ wi ^ 
prisonc't, that tho latter should write to him a* 
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were the boy’s tmcle, stating that he was coming to see 
him. The prisoner did so, and then called at the school, 
.and by representing that he was the boy’s uncle, 
obtained leave to take him away for the day. He took 
him away, but did notreturn him to school. It was held 
that the offence created by the statute had not been 
committed. No force or fraud had been exercised upon 
the boy, and the prisoner had merely assisted him in 
carrying out a fraud upon his master li. v. Barrett, 15 
Cox. 658. If, however, such a fraud were practised upon 
any person who had the charge of another, and that 
other went with the fraudulent party, believing that he 
was w’hat he repiesented himself to be, that would 
bring the case within either the English statute, or 
s. 302, 1. 1*. C., though the person taken away exercised 
no independent volition in the matter. This was the 
case in 1907 A. W. N. 199=4 A. L. J. 482 =6 Cr. L. J. 
9, where the accused induced an orphan girl of seventeen 
to leave her home on the pretext he would cither marry 
her himself or get her married, but did neither, and 
seduced her. The expression illicit mtercouise would 
cover all cases of fornication and all manner of inter- 
course between persons who are not legally husband 
and wife 

In li V Moon [1910] 1 K. B. 818 at 820, it was held 
‘ seduction ’ in its ordinary sense means the inducing of 
a girl to part with hex virtue for the first time But 
this is obviously not the meaning of the word as used in 
this section, 19 K. L. R. 111=10 Cr.L. J. 176; 10 Bur. 
L. R. 199— pel Adamson, J. 

Where a woman is cithei kidnapped or abducted, 
with intent that she may Imj compelled, or with the 
knowledge that it is likely she will be compelled, to 
marry any person against her will, or in ordei that she 
may be, or with the knowledge that it is likely that she 
will be, forced or seduced to illicit uiteicourse, the 
offender is punishable under s 366 

This section seems toapply to cases where, at the time 
of the abduction, the woman has no intention of 
marriage or illicit intercourse, but it is contemplated that 
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her marriage, or illicit intercourse with her, will be 
accomplished by force or seduction, brought to bear upon 
her afterwards. On the other band, if before abduction the 
girl had already voluntarily surrendered her chastity and 
after abduction intends to co-habitofherown freewillwith 
her seducer, it will be no offence under s bOG, though if 
the girl happened to be below sixteen the kidnapper would 
be liable under s. 363, or if she had been married, under 
s. 498 for having taken her from her lawful guaidian- 
ship or her husband ; it would be no offence at all if she 
had no husband and is over sixteen, 1905 U. B. R. 17=2 
Cr. L. J. 476 where (1897-1901) U. B. R.329 & 1903 
U. B. R,. P. C. 15=10Bur. L. R. 199 are not follotced. 
See also 1 L. B. R. 297. 5 Bur. L. R. 285 ; 1905 P. R. 
No. 13 ; 1883 S. J. L. B. 202. The intention to seduce 
to illicit intercourse must be proved. In a criminal 
statute, such intention cannot be piesumed, 1911 P. 
L. R. 193=1911 P. W. R. (Cr.) 12=12 Cr. L. J. 393 
=11 Ind. Ca. 577, 11 Bur. L. R. 326. The ques- 
tion of intention is a pure question of fact, I4 A. 25. 
Also, consent to illicit intercourse or marriage obtained 
after the act of kidnapping or abduction will not save 
the prisoner from liability under s. 8GG if he )iad the 
requisite intention at the moment of taking, Fultcooils 
case, Cro. Car, 488=73 Eng. Rep. 1021. Swendons 
case, 5 St. Trials 450. Section 498 embraces all cases 
where the object of the taking, or enticing, is that the 
wife may Jiave illicit intcrcouisc with some other 
person, even though, as generally happens, she isqmte 
aware of the purpose for which she is quitting her 
husband, and is an assenting pa»ty to it. TJiercforc, in 
1 W. R. (Cr.) 45. where a piocuioss induced a marnci 
woman of twenty to leave her husband, and tbe locls 
showed that “she had mode her deliberate choice, ana 
was determined of her own free Will to leave her 
husband, and become a prostitute in Calcutta, 

Bengal High Court held that no conviction could e 
maintained under s. 3GC; but that there was quite sutli' 
cient evidence to convict the prisoner of enticing, under 
6. 498, “ for whatever the wife’s secret inclinations were, 
she would have had no opportunity of carrying them ou 
had not the prisoner interfered.” 
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Wheie the husband is the complainant in a charge 
preferred under s 866, the Court is authorized, by s. 2d8 
of the Cr P. C., to convict of the minor offence under 
s. 498, if the facts show that the special intention 
required by s 3iiG is wanting. His complaint under one 
section of the Code, in cases connected with maitiage, 
18 sufficient authority, under s. 199 of the Cc^ P C., to 
justify the Court in dealing with the case under an 
analogous section. 20 C. 483. The complaint required 
by Cr. P. C , 8. 199, means a complaint as de6ned by s. 
4, cl (h) ; 30 C, 910 (F. &.). But this is not the 
view accepted in Allahabad, 5 A. 233 in Madras 27 M. 61 
=1 Cr, L,J. 281 and in hombay, 9 Bom. L.R. 148=5 Cr. 
L. J. 164. The fact that the husband as a witness 
deposed to facts m the tnal on a charge under s. 366 
would not give jurisdictions to convict under s. 498 as 
the deposition of the husband cannot be treated as a 
complaint, 14Bom. L. R. 141=13 Cr. L. J. 287=14 
Ind. Ca. 671. One cannot defeat the provisions of this 
fiectioD by first marrying the girl and then driving her 
to a life of prostitution so that the husband might live 
on the wages of her shame If it is found that his 
original intention was to compel the woman to such a 
life the offence under s. 366 is complete in spite of the 
fact a valid marriage ceremony was gone through, 1881 
P. R No. 7 5 1863 P. R, No. 23 ; 1833 S. J. L. B. 202. 

As s 360 IF, merely an aggiavated form of the olfence 
under s 361, the same person cannot be convicted on the 
same facts upon charges /lamed under botli sections, 7 

W. R. (Cr.) 56. 

Upon compUintonoathto a Piesidency Magistrate or 
District Magistiatri of the abduction or unlawful detention 
of a woman, or of a female child under the age of fourteen 
years, foi any unlawful purpose, he may make, and en* 
force, an Older foi the lestoration of the woman to her 
Jiberty, oi of the child to her husband, patent, guardian, 
or other person having the lawful cliarge of such child. 
When an application was made under this section by the 
mother and husband of a Hmdugirt, undei fourteen, who 
Jiad gone to, and been lecsived in, a Mission House, and 
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whci’e the application was resisted by the Lady Superin- 
tendent, on the ground that the girl was not married and 
was being really brought up to prostitution; on these 
allegations being disproved, it was held that the Magis- 
trate had no power to act under s, 551, Cr. P. C. The 
detention was unlawful, as the consent of the minor was 
immaterial, but this was not sufficient unless it was also 
for an unlawful purpose, that is, for one which was un- 
lawful in itself. It did not become unlawful merely 
because it was entertained in opposition to one who was 
really the guardian of the child, though not supposed to 
be such. 16 C. 487. The High Court, however, while 
reversing the order, refused to remove the child from 
the persons to whom, by an irregular process, it had 
been properly restored. 


Any person who wrongfully conceals or keeps m 
confinement a poison whom he knows to have been 
kidnapped or abducted commits an offence under s. 368, 
and is punishable as if be liad himself kidnappeti or ab- 
ducted the person, with the same intention, knowledge, 
or purpose with which he detains or conceals such powon. 
That IS, ho may be punished under any one of ss. 363 
3G7, or 309, according to the facts of the case. Tlic mere 
keeping m a man's house of a girl whom he knows to- 
have been kidnapped or abducted, is not an offence under 
this section, though it might be strong evidence of abet- 
ment of the princip.rl offender. Tt is necessary to s(iov\ 
that he has restrained her liberty of movement, orkcp 
her out of view of those who might be in search o 
her. 5 N.-W. P. H. C, R. 133 & 169; 15 C. t'- 
L. R. 185. This section rcfcis to those who 
kidnappers, not to the kidnappers themselves. 6 W. I'- 
(Cr.) 17. It is not nccessarj* to prove that the person 
confined was kidnapped b}* any paiticular person. 
4 W. R. (Cr.) 3. As regards concenling, oceurring as * 
does in conjunction with the word confiir. it refers <> 
withdrawal from the obseivatioii of othcis b}* iirtive con^ 
cealincnt, as opposed to mere dissemination of fain' infoi 
mation. 1874 P. R. t<o, 10 ; 7 W. R. (Cr.) 56 ; 6 Bom. 
L, R. 785 = 1 Cr. L. J. 931. 
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163. Slave dealing. — One of the intentions specified 
in s. 367 is that of subjecting the person kidnapped or 
abducted to slavery, or the danger of it. S 370 
renders penal isolated cases ol dealing in slaves, either 
by ^vav of procuring, disposing of, or receiving them, 
while s. 371 imposes an increased punishment upon 
those who habitually practise such ofifences To pur- 
chase a slave in a foreign country is no offence undei the 
Code and bringing into India of the peisoii so puichased 
IS also no offence unless the importation be as a slave 
1882 P. R. No. 26. Again, purchasing a minor girl or 
celling her with intent that slie should be mariicd to the 
purchaser is no offence under this section as fhe giil is 
not dealt with as a slave, but only as au eligible bride, 
1869 P. R, No. 19; 1882 P. R. Na. 26; 18S4 P. R. 
No. 20. 

A difficulty has been thought toaiise undci the lattei 
section, inasmuch as they assume the possibility of a state 
of slavery still existing in India, notwithstanding what is 
called the /liohf/oH o/ Sfaccry /Icf, P of 1843. This is 
clearly the case as regards some of the offences cieated 
by the section, though others, such as eitporting, re- 
moving, selling, or disposing of a person as a slave 
might be completed m India by a peison who sold 
anothei into slavery in Turkey or Arabia. In 3 N.-W. P. 
H. C. R. 146, a Hindu giii was kidnapped and sold to a 
Mubammedan, who made her a Musulema, changed her 
name, and kept her foi four yearn in menial service, 
giving her foetd and clothes but no wages, and not allow- 
ing hei to leave the house lie was convicted under s 370 

The Court (-aiu It i3 argeil that to constitute a person a slave 
not only must liberty of action be denied to him, but a right assert- 
i-d to dispose of his life, his labour, and his property It is t.-ue that 
a condition of Kbsolute slavery would be so dedoed, but slavery is a 
condition which .idmits of degrees A person is treated as a slave 
if another asscits an absolute right to restiam his pBjseos} 
liberty, and to dispose of Ins labour against his will, unless that 
right IS confeirod by 1 uv, as in the case of a parent, or guardian 
or a jailoi ” • 

In a latei case, 2 A. 723, a peison was convicted undei 
this section foi hav.ng sold a young gul to anothei with 
the intent that he should mairy her, the other leceivin-* 
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her with that intent. The conviction was reversed by the 
High Court. It was obvious that if the intention of 
both parties had been carried out the girl would have 
become a wife and not a slave. In the course of the case, 
however, some of the learned judges seemed to think 
that 3 N.-W. P. H. C.R. 146 had been wrongly decided, 
.and appeared to doubt the possibility of such an offence 
iHJing committed since Act V of 1843. It is a curious 
thing, however, that Act V of 1843 really did not profess 
to abolish slavery. "Wliat it did was to “ declare and 
amend the law regarding the condition of slavery," 
and this it effected by picking out various results flowing 
from that condition, and providing that for the future 
the courts should not recognize or enforce them. Until 
the passing of the Penal Code it is difficult to say that 
slavery was illegal. Certainly the mere buying, sellmg. 
or keeping a person as a slave, was not punishable se, 
though of 30urse no defence could have been offered to 
an action or indictment for false imprisonment. But lo 
any case, the fact that a person cannot bo in 
slave of another, can be no conceivable reason why fnat 
other should not be punished for treating him os if he 
was a slave. Accordingly, in 7. M. 277, where both 
ths above decisions were considered, a conviction umler 
s. 370 was sustained, when the prisoner had first entice 
away a young girl, and then sold her by a docuroen 
which described her as a slave. The Court adopted t c 
language of Oldfield, J., in 2 A. at 731, 

“I apprehend that the sections o! the penal Cole with which 
this reference deals, were enacted for the suppression of ® 
not onij in its strict and proper senso, nV.. that conai i 
whereby an absolute and unlimited poweris (;ivcntothe . 
o%cr the life, fortoue, *»ad liberty ol another, but in any ro • '• 
form whore an absolute power is usserted oicr the libo y 
another," "To bring the aet of the occuied within the mca * ^ 
of e. 370, there inuil be a sellmg or disposing of the gir^ 
alaie; that is, a selling or disposal whereby one who 
ha%-e a property in the [icrson as a sla^e, transfers thit P'’® 
to another," 

Offences under ss. 367, 370. nnd 371 commitlcd by any 
jsiibjcct of His Majesty or of an nllicd rrlnce, tipo” ^ 
high se.as, or in Asia, or Africa, are punishable ui • 
tinder the Slave Trade Act, 30 A 40.. Viet c. 4(5. 
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169. Forced Labour.— Section 374 cieatesan offence 
of a somewhat analogous character, that of unlawfnlly 
compelling any person to labour against the will of that 
person. The section is probably aimed at the abases 
arising from the forced labour which the rj’ots %\’eie in 
form^’r times compelled to render to the great land- 
holders The word “unlawfully” applies both to the 
person compelled and the means resorted to It is not 
unlawful to compel a child, a scholar, or an apprentice 
to work, even by means of personal chastisement, when 
of a moderate nature (ante, Ch III., § 48, p 127). it is 
unlawful to compel a servant, or a person who is under a 
contract to labour, by means of personal violence, though 
itwouldbe lawful todosobymoral compulsion, as threats 
of legal coercion. It would be unlawful to compela person, 
who was not unler an obligation by contract, to do work 
against his will, whatever the species of compulsion 
might be. I conceive, however, that the compulsion em« 
ployed must be such as amounts in law to duress, and 
must at least be as great as would vitiate a contract, 
e.g. actual violence, or restraint, or illegal arrest, 
Duke de Cadaval v. Collins, 4 A. & E. 858, an unlaw- 
ful detainer of goods, fFakedeld v. jVcic&ou, 6 Q. B. 276, 
a refusal to perform an act which the party employing 
the compulsion was legally bound to do. Traherne v. 
Gardner, 25 L. J. (Q. B.) 201=8 £.& B. 161, Merc 
threats of personal enmity, hostile influence, withdrawal 
of favour, and the like, would piobably not be sufScient. 
This seems to have been the view taken by the majoi ity of 
the High Court in Calcutta, m 19 C.572 wheie the prison- 
er had been convicted under s. 374. There it appeared 
that under colour of debts asserted to be due to bim from 
various persons, he had induced them to live in his house, 
where they were lodged, and fed, and compelled to work, 
and occasionally beaten when they did not work. A 
charge of unlawful detention under s. 3 f4 was negatived, 
and apparently they could have left if they chose. The 
Comt held that the mete fact that a person insists on 
another doing the work he has agreed to do is not unlaw- 
fully compelling him to labour, and that if he assaults 
the servant for not working to his satisfaction, this 
rendcis him punishable under s. ‘6^)2, but does not 
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constitute an offence under s. 374. The distinction 
taken b}’ the Court seems to have been this : if a 
person is compelled by violence to labour for ncothei, 
that is .an offence under s. 374 ; but if, having from 
other motives entered into a voluntary seivice, he 
is beaten to keep him up to his work, it being open to 
him to give it up whenever he likes, only the offence 
created by s. 352 has been committed. Thus where n 
forest-officer impressed some carts for liis use under tlie 
executive orders of Government which had not the force 
of law, he was adjudged guilty of an offence under s. 374, 
9 E. 558. Amends cannot be awarded in or under thi'’ 
section. 5 W. R. (Cr.) 1. 

170. Dealing in Prostitution. — Sections 372 and 
373 render it criminal to deal in minors under the age of 
sixteen ycais, with the intent llmt any such minor shall 
bo employed or used for the purpose of prostitution, or 
for any unlawful or immoral purpose, or knowing it to 
bp likely that such minor shall bo so employed or used. 
The word unlawful has to be construed, ejuxdern generh 
with the woid ‘immoral’ with wliich it is coupled. 
Ratanlal 440. The puiposc must be both unlawful and 
iiumoial, 1888 P. R. No. 3 The gist of the offence lies 
in the intention or knowledge without which the luerc 
buying or selling or letting or obtaining possession of 
a minor is not penal, 1880 P. R. No. 27; 

A. W. N. 133=:! A.L.J. 559=1 Cr. L. J. 972. Thu'^ to 
give a girl in adoption to a prostitute for the object of 
the adopted inher.ting hci propeity is not ati olffuct*. 
26 B. 491, 11 M. 393; but if the intention is piov.d it 
makes no ditTercuce, the minor is not dedicated to a lifr 
of shame undei the guise of a religious ceremony. 

7 Bom. L. R. 562=2 Cr. L. J. 500. The section 

8 Terence between a inarrieil and an un* 
r. 1878 P. R No. 12. The fuel, before llw 
ase, etc., the minor was lending a gio«sl> 
does not affect the guilt of tlio person 
the particular transaction. 8 Banr. I*- *j' 

. J. 334; 12 M. 273. The recent amend- 
sections lias made it more risky for people 
pursue the vocation of trafficking in young 
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girls for jramoral purposes. Explanation II added to 
s. 372 defines ‘ Illicit Intercourse' and the mischief of 
selling girls to brothel-lceepeis is also sought to bo met. 
In spite of the elastic definition in Explanation II, it is 
doubtful \'hcther there isanythingm Hindu law which 
would stand in the way of a Brahmin, being liable under 
s. 373, who having one oi inoie legal wives of his own 
caste, procures a minor of the Sadra caste for a concubine 
knowing I'ull well that iiiuler Hindu law a valid 
raarniigc is not peiunttcd The mother oi guardian of 
the girl would also be liable under s. 372. There can 
be no doubt the new amendment has been conceived in 
a liberal spiut for the protection of minors. It 
remains to be seen whether the interpreters of the 
section will use the amendment and Explanation II for 
the furtherance of immorality and unbridled licentious 
habits of the well-to-do classes. The light view has 
already been taken by Mulhuswamy Iyer, J., in Weir 1. 
373, even before the amendment Elaborate rescue- 
provisions have been made in the Code of Criminal 
Procedure by the introduction of ss, 652A— 552D. Tht' 
addition of the words 'at any age’ in ss 372 and 373 wilt 
probably render obsolete the ruling in Weir 1. 364 and 
obsersations in 22 C. 164 at 172 and 12 M. 273. 
Even before the amendment of the section, this view 
had been taken by Miller and Sundra Iyer, J.!., after an 
exhaustive examination of the authorities in 24 M. L. Jv 
211 = 13 M. L. 1. 131=14 Cr. L. J. 33=18 Ind. Ca. 
257. Commenting upon the words ‘ such minor ' 
occurring in the section bcfoie the amendment, Miller, J., 
said “ It seems hr me at least doubtful whether an 
adequate content cannot be asetibed to the words ‘ such 
minor ’ m s 372 or 6 373 by making them simply the 
equivalent of ‘such person’ or ‘she’. The view that- 
a!l that is necessary in the interest of morality is to 
leave the minor a virgin till sixteen years of age so that 
she may tfien make her choi'co between prostitution and 
a decent life seems to me to give too little weight to the 
probable effect of tiaiuing and suiioundings — and those 
who acquite possession of ininois in order to piostitute 
them on their reaching the age of sixteen may be trusted 
to see that their training and surroundings during 
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constitute an ofTence under s. 374. The distinction 
taken b}’ the Court seems to have been this : if a 
person is compelled by violence to labour for another, 
that is an offence under s. 374 ; but if, having fro® 
other motives entered into a voluntary ser\’ice, he 
is beaten to keep him up to his work, it being o^n to 
him to give it up whenever he likes, only the offence 
created by s. 352 has been committed. Thus where a 
forest-officer impressed some carts for his use under the 
executive orders of Government which had not the force 
of law, he was adjudged guilty of an offence under s. 3 h. 
9 E. 558. Amends cannot be awarded in or under tlii' 
section 5 W. R. (Cr.) 1. 

170. Dealing in Prostitution.— Sections :«2 and 
373 render it criminal to deal in minors under the age o 
sixteen years, with the intent that any such minor sna 
he employed or used for the purpose of prostitution, e 
for any unlawful or immoral purpose, or knowing it 
be likely that such minor shall be so employed or 
The word unlawful has to be construed, 
with the w'ord ‘ immoral ’ with which it is couple • 
Ratanlal 449. The puipose must be both unlawful 
iinmoinl, 1888 P. R. No. 3. The gist of the offence lies 
in the intention or knowledge without which the 
buying or selling or letting or obtaining possession c 
a ininoi is not sc penal, 1880 P. R- No. 27 ; 

A. W. N. 133^1 A.L.J. 559 = 1 Cr. L. J. 972. 
give a girl in adoption to a prostitute for the ohjec 
the adopted inher.ting her property is not an otTonc • 
26 B. 491, 11 M. 393; but if the intention is 
makes no difference, the minor is not dedic.atcd to a i ' 
of shame nndei the guise of a religious ccrciuop)* 
7 Bom. L. R. 562=2 Cr. L. J. 500. The 
vnakes no difference lietween a mairied and an 
m^Jyried minor. 1878 P. R No. 12. Tlic fact. 

•Safes. or purchase, etc, the minor was leading a 
i^injoWl life does noi affect the guilt of tlic 
conc»-i|V»’(l in the particular tr.insaction. 8 Batr. 

236=3 ^’r. L. J. 334; 12 M. 273. The recent aincn 
iiiont of i|\i.'se sections has made it more risky for 
whocfioos,.V*® pursue the vocation trafficking '' 
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girls for irainoral purposes Explanation II ntlcled tu 
s. 372 defines * Illicit Intercourse’ and the mischief ol 
selling girU to brothol-kcepeis is also sought to bo met. 
In spite of the elastic definition in Explanation II, it is 
donblful uhether there is anything m Hindu law which 
would stand in the way of a Brahmin, being liable under 
s. 373, who having one oi inoie legal wincs of his own 
caste, procures a minor of the P>,idta caste for a concubiuo 
knowing iuH well that uiidor Hindn law n \!iUd 
marnagf is not pernmted The mother oi guaidian of 
the girl would also be liable under s 372. There can 
1x5 no doubt the new amendment has been conceived in 
a liberal spirit f>i the protection of minors It 
remains to be seen whether the interpreters of the 
section will use the amendment and Explanation II for 
the furtherance of immorality and unbridled licentious 
habits of the well-to-do classes. The right view has 
already been taken by .Muthnswaniy Iyer. J., in Weir I, 
373, even before the amendment. Elaborate rescue- 
provisions have been made in the Code of Criminal 
Procedure by the introduction of ss. 5o2A — 552D. Thu 
addition of the words ‘ <t< any oge ' in ss 372 and 873 will 
probably render obsolete the ruling in Weir 1. 364 and 
observations m 22 C. 164 at l72 and 12 M. 273. 
Even before the amendment of Iho section, this view 
had been taken by Miller and Sundra Iyer, .TJ., after an 
exhaustive examination of the authorities in 24 M. L. J, 
211=:13 M. L. 1. 131=14 Cr. L. J. 33=18 Ind. Ca. 
257. Commenting upon the words * such minor ' 
occurring in the section befoie the amendment, Miller, J.. 
said “It seems to me at least doubtful whether an 
adequate content cannot be asciibed to the words ' such 
minor ’ in s 372 or s. 373 by making them simply the 
equivalent of ‘ such person ’ or * she The view that 
all that 18 necessary in the interest of morality is to 
leave the minoi a virgin till sixteen years of age so that 
she may then make her choice between prostitution and 
a decent life seems to me to give too little weight to the 
probable effect of training and siuroundings— and those 
whoacqmie possession ol minois in order to piostitute 
them on their reaching the age of sixteen may be trusted 
to «pe that thfir training and aiUTotindings during 
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minority are such as to assist the /ulfilment of the inten- 
tion.” The Legislature has accepted the learned 
jndge’s suggestion and made the meaning of Ihc 
section clearer by the recent amendment. S. 372 
applies to the person who sells, lets to hire, or other- 
wise disposes of the minor ; and s. 373 to the person 
who buys, hires, or otherwise obtains possession of, the 
minor. In the great majority of cases these offences will 
be committed in respect of girls, but they would equally 
apply to boys, who are intended for the gratification of 
unnatural lust. They would also apply in cases where 
no se.'cual object was in view, if the minor was intended 
to be trained up for any criminal career, as theft, burglary , 
murder, or the like. If the scene of “ Oliver Twist " had 
been laid in India, Fagi'n might have been indicted under 
fl. 37 h, The fact that the person who disposes of the 
minorcomroits an illegal act in so doing does not bring b»in 
within 6. 372, if the minor is intended to be employed 
for an innocent purpose. Where the prisoners, by falsely 
representing that girls of whom they had obtained pos* 
session were Rajpoots, palmed them off as wives upon 
members of that caste, and obtained money for lliern as 
such, the prisoners committed the offence of chcalinjj 
under g. 415, but were not punishable under s. 37«. 
7 W. R. (Cr,) 55 ; 2 A. 694. But where a married girl oI 
the l\oli caste was sought to be passed ofT for purposes 
of marriage as an unmarried girl of the Soni 
accused were held liable under this section. 19 K. L- 
112 = 10 Cr. L.J, 176. Sec also 1904 P. R. No. 13- 

1904 P. L, R. 410=1 Cr. L. J. 949. 

The distinction between these two sections lias been 
lucidly pointed out by I’lowdcn, J., in 1888 P. R. No. 1 • 
sec also 1880 P. R. No. 7, These sections 
much considered in 5 M.H. C. R.473 & 14 W. 

39=6B. L. R. App. 34. the principle was foIlowcU m 
1907 U. B. R. (P. C). 1=6 (Cr.) L. J. 33 where »v 
held lotting a girl for a single act of sexual intercourse 
not an oli'cncc under s.372. The words ' jet to b're 
R. H7'2 rue iJje counterpart of the word ' hire 
It cannot he Raid that a giil living in a brotm ^ 
pro'itituting herself to nil comers was ‘ let to lure 
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each and every ono who witc«l the brothel so as to make 
the brothel-keep i liable under s 37‘2 The words 
refer to a inakinp o\ei of a minor either m perpetuity 
or for a term and n«>t merely for the commission of 
isolated acts of sexual intercourse. Ratanlal 962. Sec 
also 1872 P. R. No. 29. 1873 P. R. No. 73. 13 Bur. L. 
R.3S9; II C. P.L.R.6; 1873 P.R. No. 16. Explanation 
I to s 372 and the explanation to 8. 073 newly 
added would now render the brothel-keeper liable In 5 M. 
H.C R. 473, the charge was under s. 373. It appeared 
that the prisoner by an offer of money induced a girl of 
the age of ten jears to have a single act of sexual 
intercourse with him in an uninhabited house to which 
she vent at Ins request for the purpose. Both parties 
were surprised in the act, and the man was at once 
taken into custody. The judges, upon a case referred by 
Scotland. C J , were of opinion that the conviction was 
bad. In the first place, they were all of opinion that 
the prisoner had never obtained possession of the girl 
within the meaning of this section. Scotland, C. 
J., said 

“ Eat, to triag a case vvithm the sectioo, it is, ia my opintoa, 
csscQtial to 8ho;\ that pos'icssion of the mioor has been obtaiaod 
nnder a di^ttnet arrangement come to between the parties that 
the minor's person should be for some time completely in the 
keeping and under the control and direction of the party having 
the possession, whether ostensibly for a proper purpose or 
not. Complete possession and conliol of the minor's person 
obtained by buying, hirnp, or otherwise, with the knowledge 
or intent that, by the effect of such possession or control, 
the minor shoulder would afterwards be cmplo>ed or used for 
either of the purposes stated, is what the section was intended to 
make punishable as a crime The provision seems to me to 
exclude the supposition that an obtaining of possession, in the 
sense in which that expression is, no doubt, sometimes used, of 
mcrelj having sexual connectiori with a woman, could have been 
in the m.nd of the frsmcis of the section." 

On a second point there 
.Tustiee said ‘—It is not, I 
buying, hiring, or ether ol 
should bu from a third p< 

standing como to with 
• third person, and the 

>s certainly not of any 
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On the other lund, Hollonn), J., was of opinion that it ma'it bs 
^ transaction " of which other parties are the subjects and tbe 
minor is the object. ” *' This view need afford no cncourasemeal 
to the debauching or sednetion of innocent girls without the con- 
sent of their guardians : each cases are fully provided for else- 
where, and the fact that they are so removes all doubt from my 
mind ns to the construction of the present sevtion. '* 

On a third point, Holloway, said: “ I must guard myself 
against being supposed to think that nothing more is reijulrcd 
than minority, a contract, and an intent to have bcxqiI connec- 
tion, to render the man who hires punishable under this section 

The intention or knowledge must be made out, and it way well 
be, looking at the whole scope of the sections, that the previous 
ones deal with the corruption of girls without the consent of llieir 
guardians, or of women by suppressing their will by fores o 
deceit, aiui ihat these deal with the case of traflicklng in innoesnee 
They are, perhaps, not Intended by confounding the provinces o 
law and ethics to make men virtuous by legislative cnnctracnt. 
\ minor, not generally unchaste, may still be protected bf 
provisions; while she, who has been already devoted to ‘ 
tution, may not be within the protection, bcc-vuse, on any rcasonsu 
construction of the words, an unchaste act cvnnet have been eo 
nutted w ith intmt to do that which 1ms alrewly been dnn"- 

A Birnilar decision wasKiven upon the principal 
7 N.- W. P. H. C. R.295. There the prisoner was convicted 
of attempting tc commit an ofTence under .s. 3<d. t r 
evidence being that he had written to a girl undcr elct cii 
to induce her to make an. assignation with him for imi 
lal purposes. The prisoner was an associatcof proslitu c^. 
but his letter showed no wish that she should become on 
The Court held that tjic conviction was had. Aiiotlier 
similar decision was given in Z1 C. 97 under s- ^ “ 
There the defendants had handed over a girl of awu 
eleven to a man who pjofessod to want her for a 
occasion, and icccivcd from him Ks. which 
was the charge if the girl was hept for n short i - 
TheCmirl. following the >radnis decisioUt held 
the coiiimb-.ion of an immoral act of sexual niterco . 
at an interview brought about vvas not , 

eontomplation of tlie section.’* and dismissed the c i b 
under h ‘27R .’f tbe Cl. 1\ C. In the 
girl was already a prostitute, ii fact which inighb « ^ 
eircmnstanccs had been different, have raised the I" 
suggest! d liy .Tuvtice HoUovvay, as lt» wbelhert i' 
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sections were not limited to ‘ traflicking in innocence." 
See also 6 Cr. L, J. 30 

In 6 B. L. R. Appx. 34=14 W. R. (Cr.) 39. wheiu one 
defendant was charged nnder s. 372 with disposing of a 
minor for prostitution, and another was chaiged under 
s. 373 with obtaining possession of her foi the same pur- 
pose, and also under s. 372 with letting hei out for hire, 
this cmious state of facts appeared A Muhammedan 
married woman, undei sixteen, w'ho generally lived with 
her grandiuothei ^Jourjan, formed an adulterous intrigue 
with two Hindus, who, in order to facilitate their inter- 
course with hei, persuaded her to become a prostitute. 
The grandniothev assented to the arrangement, and the 
two proceeded to a distant village, where they took up 
their residence ivith a woman Jaggat Tara, where the 
girl leccived men who were introduced to her by Jaggat 
Tara The latter took all money that was paid to the 
girl, and in leturn boarded and lodged her and bei grand- 
mothei On the o facts Kourjan was convicted under s. 
372, and Jaggat Tara under es. 372 A 373. Glover, 
J., considered that the convictions were right, Louis 
Jackson, J., ’ 
both convict 
the daughtei 

the whole bi '» . • 

jirostitution At the outside she had helped her in so 
(li'sposing of herself Jaggat Tara had not obtained 
possession of Iiei under s. 373, but had received her for 
the girl's own purposes. Kor had she let the girl out 
for hue under s. 373, but had merely, by what Jackson, 
J., desciibed as “ a common arrangement enough,’’ fed 
and clotlicd her, in consideration of receiving the wages 
of herpiostitution 

To constitute an olfcnce under s. 372, it is not 
neccssaiy that theie should have been a disposal equi- 
valent to a transferor possession or control over the 
minor's person; the meie factof enrolling a minor among 
the dancing-girls of a pagoda, whoso profession is admit- 
tedly that of prostitution, is sufficient to constitute the 
offence 6 B. H. C. R. (Cr. Ca.) 60; 5 M. H. C. R. 
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415; IM. 164; 15M.4I &75; 16 B. 737 ; 24 B. 287 
=1 Bom. L. R. 678; 23 M. 159., Weir I. 359 & 364, 
[1911] 2 M. W. N. 479=12 Cr. L. J. 566=12 Ind. Ca. 
654. Where such an enrolment is only provisional, and 
not final, the offence may, perhaps, not be made out. 
See per Parker, J., 15 M. 323 at 329. When a prosti- 
tute attached to a temple was in the habit of taking her 
granddaughters with a view to teaching them singing 
and dancmg, accomplishments necessary to qualify them 
as Dasis, this was held not sufficient to constitute a dis- 
posal within the meaning of s. 372 to render her liable. 
Weir 1. 364, The evidence only disclosed a present 
intention to dispose — a stage of preparation — which may 
or may not be carried out. The giving or taking in 
adoption of a minor to be a dancing-girl is an offence 
under ss. 372 and 873, if the intention that she shall bo 
a prostitute is made out. It is not an offence for a dan- 
cing-girl to adopt a daughter, if her intention is that 
the girl should be brouglit up as a daughter, and that 
then she should bo ot liberty either to marry or to 
follow tlie profession of her prostitute mother. 12 M. 
273. Where the criminal intention is cst.ablished, it w 
immaterial that the age of the girl is such that it can- 
not be carried out for many years. 22 C. 164. be® 
the same case as to the onus of proof of intention JoUa. 
in 18 A. 24. 

VII. lUPK. 

171. Rape. — The essence of the offence of rape as 
defined in s. 375 consists in the net being coninntt®‘‘ 
against the will of the woman, or without her consent. 
Those conditions of mind arc quite distinct. An act is 
done against a woman’s will when she knows 
being done, and object.s or resists. The terms of s. Je 
are, however, wider than tlio.se of cIs. (8) and (1) ?• 

which are limited to p.articulnr kinds of injury or miscon- 
ception of f.acl. But R. 90, ns occurring in the chapt®^ 
on General lUccplion^ controls this section also, flcncc 
els. (3) and (•]) of this section must be trcat<'<i 
merely illtistrat ve. Sexual intercourse without tm 
woinrn’R coii'.cnt, i.e., with her consent given under ic."! 
of injury or misconception of fact, is rape by the combin'’* 
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operation of cl. (2) of s 376 read with s. 90. Hence 
cIs. (3) and (4) are only dealing with some special cases 
already covered by cl (2) and except as illustrations of 
the offence as defined by cl. (2) are of no value, as 
cl. (2) covers all cases covered by els. (3) and (4) in 
addition to various cases outside their scope. Clauses 
(3) and (4) were evidently drafted in view of the 
rulings in iJ. v.JoMM, L R 2 C. C, 10 ; J?. v. Saiindem, 8 
C. & P. 265 ; Middleton, 42 L.J. (M. C.) 84 ; Clerk, Dears 
C- C. 396 which are no longer law even m England as the 
effect of later legislation An act is done without her 
consent [as to Consent, see s. 90 ; and ante, Ch. Ill, § 
70, at 195-96] when from any canse she is incapable 
of knowing what is being done, or, supposes that some- 
thing different is being done, or, being aware of the 
nature of the act. supposes that it is being done under 
circumstances which make it an innocent act. 

As to the first class of cases, 

"It is no mitigation of thh offence that the woman at last 
yielded to the violence, if each her consent were forced by fear 
of death, or of hurt. Nor is it any excuse for the party indioted 
that the woman cousented after the fact; nor that she was a 
common strumpet, for she is still under the protection of the 
law, and m^y Bot be forced; nor that she was first taken with 
her own consent, if she were afterwards forced against her will; 
nor that she was a concubine to the ravisber, for a woman may 
forsake her unlawful course of life, and the law will not presume 
her incapable of amendment.” J Eatl, P. C. 44i ; 1 Hale, P. C. 63S ; 
J JIaw\, P. C. 122. 

Nor is the mere cessatiou of a genuine resistance 
evidence of consent, 1 W. R.(Cr.) 21, All these circura- 
stances, however, may be very material in considerin'^ 
the question, whether the woman was really forced or 
not. It must also be remembered that whatever a . 
woman's actual state of mind may be, a man does not 
commit rape unless his act is done with the knowledge 
that the woman does not consent, and with the intention 
to effect it, notwithstanding her want of consent. 
"There may be cases m which a woman does not consent 
in fact, but in which her conduct is such that the man 
reasonably believes she does.” Per Denman, J., P. v. 
Flattery, 2 Q. B. D. 410, And the law was so laid 
88 
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down, in charging the jury, byHonyman, J., B. v. Burratt, 
L. R., 2 C. C. R. 81 =43 L. J. (M. C.) 7. Don Juan could 
not have been convicted of a rape, when Donna Julia, 
“ whispering, I will ne’er consent, consented.” 

As regards the second class of cases, the law was 
laid down in England, that where a woman was so 
absolutely imbecile as to be unconscious of the nature of 
the act attempted, the offence was rape; but that if she 
understood it in the same way that an animal does, and 
consented to it from animal instinct, there was no rape. 
B V. Fletcher, Bell C. C. 63=28 L. J. (M. C.) 85= 
8 Cox. 131 ; B. v. Pressxj, 10 Cox. 635 ; B. v. Fletcher, 
L. R., 1 C. C. 39=35 L. J. (M. C.) 130; B. v. Ryan, 2 
Cox. 1 15. Even in the latter case the act is now made o 
misdemeanour by 48 & 49 Viet., c. 69, s. 6. Under the 
Code, however, by s. 90, consent is not sufficient, if given 
by a person who from unsoundness of mind, or intoxica- 
tion, is unable to understand the nature and consequence 
of that to which he gives consent. Many lunatics possess 
quite this amount of understanding. No idiot does. If a 
man by drugs or by liquor, renders a woman incapable ol 
knowing what she is about, and takes advantage of bet 
condition to have connection with her, this is as much 
rape as if he had knocked her down and rendered her 
senseless. B. v. Camplin, 1 Den. C. C. 89=1 Cqx. ^20 , 
and it would be just the same if he found her in that 
condition, and then availed himself of it, or took advan- 
tage of her when she was asleep, R. v. Mayers, 12 Cox. 
311 ; B V. Young, 14 Cox. 114. 

Soma cases are recorded by Taylor in which rapes were 
to have been commiUed on women while asleep. In one, ® 
prisoner was convicted; in another, he was acquitted on 
ground, whichis no longer law.tbat each an act was not rape. 

IS obvious, as Taylor remarlcs, that where the sleep xrsa 
produced by artificial means, or of a lethargic character, 
assertion should be received with evtreme suspicion. Its truth 
only possible in the case of a woman who was accustomed to sexu 
intercourse (Taylor, 6th Edn., iL 114.) 

So it was held to be rape when a man violated a girh 
who supposed that she was submitting to a snipes 
operation. B. v. Flattery, 2 Q. B. D. 410; B. v. Case, 
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4 Cox. 220=1 Den. C. C. 580; Hosinake, 1 Lew 11. 
The case of a woman who consents under the belief that 
the man is her husband, is expressly declared by the 
Code to be rape A contrary decision in England, which 
had met with strong disapproval in R. v. Flattery, was 
finally over-ruled by statute in 1885. It. v. Barrow, 
L. R.. I C. C. R. 156 ; 45 A 46 Vict., c. 69, s. 4. Finally, 
no consent is sufEcient when it is given by a mere child. 
The earliest age at which a girl could consent to inter- 
course so as to prevent the act being rape, was originally 
fixed by the Code, in conformity with English law, 
7?. V. Beale, 35 L. J. (M. C.) 60 at ten By the Age of 
Consent Act X. of 1891, s 1, the age has now been 
raised to twelve, so that cases of rape are no longer 
•an exception to the general rule as to consent laid down 
by 6. 90. 

A similar change m the Code has been made by s 2 
of the Age of Consent Act X. of 1891, in the exception 
to B. 375, which now makes twelve the earliest period 
for conjugal intercourse, thus over-mling 18 C. 49. 
After that age, of course, a husband cannot be guilty 
of a rape upon his wife, fie may, however, be guilty 
of abetting others to commit the offence, Lord Audley's 
•Case, 3 St. Tr. 401, and if he is actually present, assisting 
in the crime, he will be a principal, and not merely an 
abettor. Except that such cases have actually occurred, 
one would suppose them to be impossible, 1 Hale, P. 
C. 629 

Some degree of penetration is necessary to complete 
the offence of rape, but the smallest amount is sufficient 
«ven though the hymen remains intact. B. v. Hughes 
2 Moody 190; B. v. Lines, 1 C. & K. 393; B. v. Allen 
9 C. & P. 31 ; Gox, S C. & P, 297=1 Moo. C. C. 337- 
McBue, 8 C. & P. 641 ; R. v. Marsden, [1891] L. R. 2 
Q. B. 149 ; Gammon, 5 C. & P. 321. 

As regards the fourth clause it embodies the principle 
that fraud vitiates consent in so far as it is applicable to 

case of rape. 

This proposition has but limited scopo as applied to criminal Uw 
As remarked by Stephen, J., in S. v. Clarence, L R. 22 Q. B. D. 23 
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at 43, “ It seems to me that the proposition that fraud vitiates 
consent In criminal matters is not true If taken to apply in the 
fullest sense of the word, and without qualification. It is too 
short to be true, as a mathematical formula is tme. If vou 

i.i-. I ” .1 junicatiaj^ 

■ when she 

t guilty of 

rape, for the definition of rape is having connection with a woman 
without her consent ; and if fraud vitiates consent, every case in 
which a man infects a woman or commits bigamy, the second 
wife being Ignorant of the first marriage ig also a case of rape. 
Many seductions would be rapes and so might acts of prostitution 
procured by fraud, as for instance, by promises not intended to be 

fulfilled The only sorts of fraud which destroys the 

effect of a woman's consent so as to convert a connection consented 
to in fact into a rape are frauds as to the nature of the act Itself 
or as to the identity of the person who does the act. " In the 
same case Wills, J., cited the apt Illustration that if u mao meets 
a woman in the street aodkoowiDi^ly gives her bad money in order 
to procure her conaeut to Intercourse with him, he obtains her 
consent by fraud, but it ^ould be childish to say that she did. 
not consent or that he is guilty of rape. 


By the English law there is an invincible presump- 
tion as to the impossibility of a rap& being committed 
by a boy under fourteen. Jordan, 9 C.& F. 118, He 
may, however, be convicted of abetting the crime when 
committed by others, or of an indecent assault under 
8.351. 1 Hale,e30;Ii. v.WaUe,llB92] 2Q.B.600; 
B. V. Williams, [18933 1 Q- B. 320, So also could a 
woman be liable for abetment, B. v. Bam, 17 Cox. 609. 
It has been decided in England that he cannot be 
convicted of an assault with intent to commit a rape, 
B. V. Bldershaic, 3 C. & P. 366, and m the case of 
Williams, cited above. Lord Coleridge, O.J,, held that 
he could not be convicted of an attempt to comioit a 
rape, that is to do what the Jaw said lie was physically 
incapable of doing. Hawkins and Cave, JJ.» intimated 
rhat in their opinion he could be convicted. The recent 
^®-reDt of authorities in reference to attempts {see/w^f, 
XIV) renders it probable that the later view would 
f’. whenever it became necessary to decide the case. 
'®va\t vT the couits in America have held that in cases 
oMppefc against boys under fourteen, physical capa- 

t/>.„ V,. ’ be treated as a matter capable of proof, and 

d, independently of any arbitrary presuinp 
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ilon. I liish->p s 46G. I am not aware of any Indian 
<JecisJoa under the Penal Code. In an earlier case 
under the old law, where a boy only ten years old was 
convicted by the Futuah of rape upon a girl only three 
years old, the Court of Ntzamut Adalat vie%ved it as an 
attempt only, and punished it as a misdemeanour with 
one yeai’h imprisonment, 1 Mor. Z)ig. ITG, s. 513. 
Cheveis cited from the Nuainut Adalat llepo)ts a case 
of a boy of thirteen or fourteen who was convicted of 
rape, and another of the same age, who was convicted of 
an attempt, it being doubtful whether he had consum- 
mated the crime. It must, however, be remembered 
that Statements as to the age of Indians must be 
accepted with great caatioDs Chevers meotioDS, Med. Jur. 
X>p- G74, GTS two cases of boys who were tried or 
convicted of rape, who alleged themselves to be twelve 
and eleven years of age, though in the opinion of the 
Court they were above fourteen. 

Where the offence of rape is incomplete for want of 
penetration, the ptisoner may be convicted of an attempt 
to commit a rape under Cr. P. C., s. 238. In order, 
however, to justify such a conviction, u must be shown 
that the prisoner was attempting something which 
would have been rape, if it had succeeded. As where 
the accused bad stripped a girl naked and was lying upon 
her when her cries attiactod people to the spot. 1910 
P.W.R. No, 42=11 Cr. LJ.6n=:8Ind. Ca. 257. But 
in the case of a person physically incapable of commit- 
ting the offence, he cannot be convicted of an attempt. 
Ratanlal 865. It is not siiflioient to show an indecent 
assault with intent to have illicit connection The Court 
must “be satisfied that the conduct of the accused indi- 
cated a determination to gratify his passions at all events, 
and in spite of all resistance." 5 B. 403 : see per Coleridge, 
J., li. v.5/aJiton, I C.&K.4l5;f?. v. C.&P.318; 

It. v. Wright, 4T.&.Y.SG7. If. however, a man attempts to 
get possession of a woman who is imbecile, or uncon- 
.soious, or who is deceived os to the nature of the act, or the 
character of the person, no force is used or contemplated ; 
and yet the attempt, if successful, would be rape, and, if 
unsuccessful, would be an attempt to commit a rape. 
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This was so held by Iiush, J., as regards the act of a 
man who attempted to have connection with a woman 
whom he knew to be asleep. R. v. Mat/ers, 12 Cox. 311. 
The language of Coleridge, J., in It. v. Stanton, cited 
above, which was used in reference to the case of a man 
who was attempting to have connection with a woman 
under the pretence of applying a medical remedy, seems 
to have been incorrect as regards its application to the 
particular facts. 

There is probably no accusation which requires to be 
watched with more caution than a charge of rape. As 
Lord Hals says, " It is an accusation easily to be made, 
and hard to be proved, and harder to be defended by the 
party accused, though never so innocent.” He men- 
tions a case which was tried before himself, m which a 
wealthy old man of about sixty-three was indicted for 
a tape, which was fully proved against him by a young 
girl of fourteen years old, and the concurrent testimony of 
hei mother and father, and some other relations. When it 
came to the defence, in which in those days the prisoner 
had not the assistance of counsel, he afforded ocular 
demonstiation to the jury that he was physically incapa- 
ble, by displaying a rupture, which, as Loid Hale says, 

was “full as big as the crown of a hat.” lBale,P‘y 
635. Piobably it alone stood between him and the ga - 

lows. Such charges are often made for revenge, often 
for extortion, and still more often to shield a reputation 
which has been voluntarily endangered. On the other 
hand, among the lower classes such offences are very 
common, and are elfected with most revolting bruta i )• 
It IS not aj^riori improbable that the accusation shou 
be either true or false. The surrounding circurastanc 
are even more important than the direct testimony. 

In the majority of cases, the only direct evidence of 
the rape is that of the prosecutrix herself. Where 
breaks down, or cannot be obtained, as where the 
from extreme youth, oi from some incapacity, s 
as being deaf and dumb, cannot give her 
there is no other evidence producible, {see It- ’ J. . 
head, L. R., 1 C. C. R. 33,) there is nothing for it hui 
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acquit Her evidence should always be received, not with 
distrust, but with caution The first thing necessary to 
examine m support of her statement is, whether there is 
any indirect evidence that sexual connection took place. 
Upon tins point it 13 most important to have the evidence 
of a medical man as to the state of the parts. In India 
such evidence is often unattainable, but it would certainly 
be a suspicious circumstance if no female relation were 
produced to testify to marks of injury or the like. The 
next thing is to see whether the connection, if it took 
place, was against her will For this purpose all the 
surrounding circumstances should be carefully sifted. 
The character of the prosecutrix, her intimacy with the 
prisoner, and the amount of familiarity which she had 
formerly permitted him to indulge in , the place in which 
the act took place, as showing that she might have obtain* 
ed assistance , the distance at which other persons were 
passing by , any screams or cries which wete heaid ; her 
conduct immediately after the outrage, lier appearance, 
and so forth. See 2 Hale, P. C GS3, 17 K, L. R, 
12=5 Cr. L. J. 465. 

The most important point for inquiry m these cases 
is the character of the prosecutrix She may be a ptos- 
titute, or of such loose charactei as to fall httle short 
of being such. She may have previously had improper 
relations with the accused, or with some other man or 
men other than the accused, or she may be of perfectly 
unblemished character. It is evident that the last suppo- 
sition raises a veiy high degree of improbability as to 
the woman’s consent being given to the act. In general, 
the character of a witness is assumed to be good, unless 
it is impeached by cioss-examination. In cases of rape, 
however, the character of the prosecutrix is so directly 
relevant to the charge which she is making, that it 
becomes of itself a relevant fact withm the meaning of 
s. II, cf. '2, of the Hv. Act. Evidence that no suspicion 
of impropiiety had ever fallen upon her would ceitainly 
be admissible for the prosecution, though if she were 
not cross-examined upon the point it would haidly be 
necessary. On the other band, where a woman’s 
chastity is admittedly tainted, the degiee of taint will 
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affect her evidence in very different ways. If she was of 
such loose character as to be open to the approaches of 
anyone, or if she was living on terms of improper 
intimacy with the accused, the charge of rape becomes 
not impossible, but, to the last degree, improbable. 
Where, however, it is merely shown that a woman has 
had one or more clandestine intrigues, this raises no 
presumption that she would yield to anyone who pre- 
sented himself, and hardly any that she would yield to 
any particular man. Accordingly, in two recent cases, 
where the question was raised for solemn decision m 
England, it was laid down that, in cases of rape, attempt 
to rape, or indecent assault, the prosecutrix could be 
cross-examined as to facts relating to her chastity ; that 
if it was imputed to her that she was a prostitute, 
or woman of generally loose character, or that she had 
had connection with the prisoner himself, and if she 
denied it, distinct evidence to contradict her might be 
called for the defence. (See Ev. Act, s. 155 [4]). 
however, she was asked as to previous intimacy with 
other men, and she denied it, her statement was 
final, and could not be contradicted. The distinc- 
tion taken was, that in the two former cases the fact 
suggested went directly to the point in issue. 
last, it had only a very remote bearing, if any, upon that 
issue, and if rebutting evidence was admitted, the woman 
would be called upon to defend the whole of her previous 
life against charges of which she had no notice, 

Hnlvics, L. R., 1 C. C. R.334;i2. v Bileij, 18 Q. B. D.481. 
In some cases the courts have gone so far as to hold tha 
a woman, when cross-examined as to particular fac s 
relating to other men, might decline to answer. 
Modgson, Russ. & Ry., 211 ; .B. v. Cockco/t, 11 Cox. • 
The former decision, however, was doubted ® , 

pomt by Williams, J., in B. v. Martin, 6 C. & P. 582, an 
IS opposed to the general principle that in all cases, civ 
and criminal, a witness may be cross-examineu as 
matters affecting charactei, though otherwise irrelevan , 

and 18 bound to answer, unless the answer might 
nate himself. Cnndelt v. Pratt, M. & M. 

Yeicin,2 Camp. 638. This principle is affirmed by tn« 
Evidence Act, though the judge is given a control o 
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power, ss. 146 — 148, & 153, which prevent the mons- 
trons abuse of the right of cross-examination Vfhich took 
place on the trial of the Tichbornr claimant 

It was formerly held in England that evidence might' 
be offered in a trial for rape and the cognate cases, that 
the prosecutrix had made a complaint immediately after 
4he outrage, but that the particulais of the complaint 
■could not be stated, nor the name of the person com- 
plained of In t\v 0 recent cases, however, judges of great 
experience refused to be bound by this practice, and laid 
-down the more rational rule, that not only the fact that 
the prosecutrix made a complaint of rape, but everything 
which she stated immediately after the outrage as to its 
details, and as to the name of the offender, and what was 
said to her m reply, should be admitted in evidence, and 
this practice was finally sanctioned by the Court for 
Crown Cases Reserved. Per Byles, J., R. v. Eyre, 2 F. & F, 
579 ; per Bcamwell, L.J„ R. v. Wood, 14 Cox. 46 ; R. 

V. LiUyman, [1896] 2 Q. B., 167; J?. v. Osborne, [1905] 
1 K, B. 551=74 L, J. (fC B.) 31=92 L. T. 393=53 

W. R. 494; R. v Rowland, 62 J. P. 495. This also is iu 
4iccoidance with the Ev. Act, s 8, illus. ij). But if the 
complaint is made not by the prosecutrix of her initiative 
but in answer to a question, it is still doubtful whether it 
IS admissible as evidence in England. B. v. Merry, 19 
Cox. 442. The question may be of a suggestive oc 
-leading or intimidating character. 

In all cases of tape it is most important to have the 
skilled and unimpeachable evidence of a medical witness, 
who has examined the prosecutrix immediately after 
•the alleged offence Where many days have elapsed, 
such an exarainaiioc is of little value. Taylor says: 

" The indications of rape, however well marked they may be 
in the hrst instance, either soon disappear or become obscure, 
especially in those women who have been already habituated to 
sexual intercourse, After two, three, or four days, unless there has 
been an unusual daRreo of violence, no traces of the crime may 
be found about the genital organs. In unmarried women and in 
children, when there has been much violence, the si^ns of rape may 
persist, and bo apparent for a wcsek,or longer." Casper records a 
•case of undoubted rape committed on a child of eight years, the 
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indications of which on the day following were undoubted. Eleven 
days after the assault the girl was again examined. The sexual 
organs were then In their natural state, and there was not the 
least appearance of local injury. As showing the caution which 
medical practitioners should observe m giving testimony in such 
cases, Taylor mentions an instance in which, on a charge of rape 
on a girl a little over seven years of age, the accused was com- 
mitted for trial, solely on the evidence of the medical man who 
examined her six weeks after the alleged event, and swore that In 
his opinion she had been violated. At the trial the child admitted 
on cross-examination that the whole of her previous evidence was 
untrue, and the man wis acquitted- Taylor, 6th Eiln. ii.. 136. On 
the other hand, it is probable that acquittals have taken place 
improperly in many cases, on the supposition that marks of injury 
would have been found a short time afterwards, where none such 
appeared. 

The Indications naturally to be looked for will vary according 
to the age of the sufferer. Taylor says : " With respect to marks 
of violence on the body of a child, these are seldom met with, 
because no resistance is commonly made by mere children, Bruises 


which brings h im within the law, it is probable that he will causa 
injuries far exceeding the mere destruction of virginity, whtoa 
are often evidenced by ruptures or lacerations of a daogeroua 
or fatal character. It must, however, be remembered that while 
there may be a rape which has left the hymen intact, the absence 
of the hymen is not necessarily evidence of a rape, unless ther® 
is pioof of its having been recently torn with violence. The 
hymen itself is sometimes congeoitally deficient, or is destroyed 
by ulceration, or suppurative loflammation, a disease to which 
female infants of a scrofulous habit are subject. Taylor, Cth 

1S5-1S7. Wbere distinct signs of violence are establiahed. they 
are in the case of a child almost conclusive proofs of rape, as, 
except in some rare cases of precocious depravity, the consent o 
a child c.mnot be assumed, and if she is below twelve would e 
nnaveiling. Tho possibility of a false charge still 
Chevers mentions a case of a procuress who, in revenge at 
rejection of a child whom she h*d brought into the officers quar 
ters at Fort William, injured the girl's genitals, and then charge 
the officer ^vlth rape. Chevers, lied. Jur. 701. 

Where the prosecutrix is a girl who has attained full 
and who was at the time ol the offence a vtrgio, a rape , 

to the last degree would of course leave its trace on 
organs. Here the questions would be : first, was it clear that tn 
girl had been violated ; secondly, was there evidence of any deg 
of violence beyond what was consistent with her having consan • 
ed to the act. Marks of injury on other parts ol her 
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Bhowing resistance o%ercome by force, would of course be most 
maieTiat on tbe latter point. Tni/for (i\., I.IO.) On the other 
hand, the \ery igDor&nce of an innocent girl, coupled with the 
shock of an unexpected attack, may prerent any resistance until it 
is too late. 


her person, as it is to these that, if she resists at all, the first 
outburst offeree mil be applied Some have even doubted 
whether it was possible to violate an adult woman of health and 
vigour against her will. Queen EUxabeth's illustration, when 
she handed a snord to a frail lady, and desired her to sheath it in 
a scabbard which mis being constintly moved about, appears 
plausible, but is probably fallacious When there is more than one 
aiisailant no woman has any chance Mor where she la drugged, or 
iotoxieated. or terrified into submission. But apart from such 
cases, as Tailor observes. “A rape may bo committed os an 
adult woman, if she falls into a state of syncope, orU rendered 
powerless by terror and exhaustion. An omioent judicial authority 
has suggested that, in hts opinion, too great distrust is commonly 
shown in reference to the amount of resistance offered by women 
of undoubted character. Inability to resist from terror, or fromi 
an overpowering feeling of helplessness, as well as horror at her 
situation, may lead a woman to succumb to the force of a ravisher, 
without offcriug that degree of resistance which is generally 
expected from a woman so situated .Is a result of long expirlencs, 
he thinks that injustice is often done to roapecUble women, 
by the doctrine that resistance was not continued long enough.” 
Taylor, u., US . see C8J, 70?. 

In many cases where rape is falsely charged, advantage is taken 
of some peculiar condition of the female which gives plausibility 
to the charge. There are certain forms of purulent discharge from 
the female organ, resulting from inflammation of tbs vagina, or 
from /rii''orr7iric, which are sometimes supposed to be the result 
of rape, and sometimes are maliciously used as the pretext for 
accuslof ■ * f. • • - ■ 

the bye 
disease, 

parts. • , 

infectio • 

is Buppe ' , 

questioi 
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The modern use of anaesthetics in surgery and 
•dentistry has gKen rise to a new class of cases, in which 
the practitioners administering the narcotic have been 
charged with availing themselves of the condition of 
their patient, to do an act which the law considers to be 
rape. In some cases, it is to be hoped very few, the 
accused has been convicted of the offence. In others the 
charge has been proved either to be maliciously false, or 
made under the influence of mistake. Taylor says • 

" Ansathetics stimulate Ibe serual functions, and the ano- 
genital region IS the last to give up its sensitiveness. These charges 
are sometimes made m good faith by modest females A wofflan 
under the partial influence of an anipsthetic m^ay mistake the 
forcible attempts to lestrain her movements, whilst she is passing 
through the prehmioory stage of excitement induced by ® 
aniestbetio, for an attempt upon her person. In one iustanoE, a 
lady engaged to be married was accompanied to a dentist by her 
affianced husband. Chloroform was given, and a tooth extracted 
In the presence of this gentleman. She could hardly he convinosd 
that the dentist had not made an attempt upon her chas i y 
Taylar, ti., 111. 

It has been held in Calcutta, on a charge of lape, '^bere 
the miured woman died of the violence used on th 
occasion, that her dying declarations were admissi e 
in evidence, although there was no charge for 
homicide against the prisoner. 6 W. R. (Cr-) 75. J- 
English rule would have excluded such evidence 
would seem to bo receivable under the Indian Evidence 
Act, s 32 (1). 


Virr, UNNATURAL OFFENCES. 

172, Unnatural Offences. — Section 3?7 
unnatural offences such as sodomy, buggery and bes 
ity ; consent of the other party is no defence. 
woman who consented to her husband’s comnuttmo 
unnatural offence with her has been treated as 
accomplice, Jelhjnian, 8 C. & P. 604. A man who co 
mitted sodomy with a boy of twelve was j/Z/n 

that offence, though the boy 'vas dischaiged, ' 
3 Coi. 270=18 L. J. N. S. (M. C.) 72. It was heW m 
JacoU, R. & R. 331, that the act of having conneclio 
with a child in the mouth is not the offence of so i 
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We find an inclination to follow this decision in Weir !. 
382, but if an actual case weie to arise, probably this 
decision would not be followed 

It has now been autbontafcively decided that domestic 
fowls are animals within the meaning of this section. An 
attempt to commit an unnatural offence with domestic 
fowls would be punishable. Brown, L. R.24 Q, B. D. 357. 

In the absence of satisfactory proof of penetration, it 
would be advisable to substitutea conviction for indecent 
assault (s 3541 m cases where the other party happens 
to be a woman, Weir I 383; Beelspear, 1 Moo. 342. 
When the evidence merely disclosed that the accused 
went about m woman's clothes and bore upon his person 
unmistakable physical signs of habitual sodomy, a 
conviction under s. 377 had to be quashed as the charge 
specified no time or place nor pointed to any particnlar 
person with whom the offence was committed, 6 A. 204, 
1884 A. W. N. 25. 
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CHAPTER X. 


OFFENCES AGAINST PROPEBTY. 


Chapter.— This chaptet is 
•divided into ten Parts for the sake of convenience. 


1. Theft, as. 378—382. 

H. Extortion, as. 383—389. 

in. Robbery and Dacoity, ss. 390 402. 

IV. Criminal Misappropriation, as. 403 and 404. 

V. Criminal Breach of Trust, ss. 405—409. 

VI. Receipt of Stolen Property, ss. 410—414. 

VII. Cheating, ss. 415 — 420. 

VIII Fraudulent Deeds and Disposition of Property, 
as, 421—424. 

IX. Mischief, ss. 425 — 440. 

X. Criminal Tiespass, ss. 441—462. 

In groups I to VIII, there is deprivation of property, 
while m group IX, there is mischief to property, while 
^ gto'ip. some rights of property are violated 
with a view to the commission of some ulterior offence. 

Again, when the owner (person entitled to possession 
as against the accused) has lull possession and control, it 
Tf deprive him of it secretly without his consent. 

If he IS compelled to part with it by threats, it is extor- 
tion, and if by violence, it is robbery or dacoity. When 
the owner s possession has accidentally ceased, it is 
misappropriation. But when he has voluntarily given 
up possession, if the offence consists in aviolation of the 
erms on which it is held it is criminal breach of trust. 
f cheating, if the owner is induced by deceit or 
^audulent means voluntarily to part with his possession. 

,* fi, *^S*^cdients of the several offences will be discussed 
-in the order set forth above. 
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1. THEFT. 

174. The elements of theft analysed. — The elements 
of theft, as defined bj’ s. d78, are (1) movable property ; 
(2) in the possession of anyone ; (.1) a dishonest intention 
to take It out of that person's possession. (4) without his 
consent, and '(5) a moving in order to such taking. 

(1) Movable Projierty is defined by s. 22 as including 
“ corporeal property of every description except land, 
and things attached to the earth, or permanently 
fastened to anything which is attached to the earth.” 
It is expressly stated by Expls 1 and 2 of s, 378, that 
things attached to the land may become movable pro- 
perty by severance ftom the earth, and that the act of 
severance will of itself be theft. This of course applies 
to everything growing or built upon the earth. 5 M. R 
C. R. Appx. 36. So It was held to be theft to gather salt 
spontaneously formed on the surface of a swamp appro- 
priated by Government. 4 M. 228, Ratanlal 66; 10 B. 
H.C.R. 74, but removal of spootaneoussalt from a swamp 
not proved to be guarded by Government so as to be m 
their possession was held not to be theft, Weir I. 412. 
In a later case, 10 M. 255, it was held that the rule laid 
down m a. 378 was limited to things attached to the earth, 
and did not apply to portions of the earth itself, when 
quarried and dug up by the persons who then earned 
them away. Kernan, J.,disfin/7«is/trd5M.H.C,R. Appx. 
36, on the ground that the salt was not part of the earth, 
but a growth upon it. But the Bombay High Court, in 
ISB. 702— an exactly similar case — refused to follow this 
decision, and a Full Bench of the Madras High Court 
in 27 M. 531=1 Cr. L. J. 429 accepted the Bombay view 
over-ruling 10 M. 255. Even according to English law, 
where the severance and the removal of things attached 
to the soil, such as trees, or the lead of a church, were 
not continuous, but separate acts, the final carrying 
away was larceny ; and for this purpose a tree was 
exactly on the same footing as minerals in the soil. P. v. 
Townley, L. R. 1 C. C. R. 315 ; P. v. Cooper, 24 T. L. R. 
■867. Bat there can be no doubt that a sale of standing 
crops or trees rooted to the soil of another in which 
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the seller has no interest whatever cannot constitue 
the offence of theft. Weir 1. 419. A house cannot 
be the subject of theft, but there may be a theft 
of its materials, 10 Bur. L. R. 356=1 Cr. L. J. 558, 
or of a boat, 16 W- R. (Cr.) 63. The object of s. 378 
appears to he to abolish this distinction, and to put the 
thief who severs and carries away, in exactly the same 
position as if he carried away what had previously been 
severed. 


The Code gives no colour to the idea, which was at 
the bottom of many distinctions in the English law of 
larceny, that the thing stolen must have soroe appreci* 
able value of itself, and not merely as evidencing a r>ght 
to something else. 1 Haiolc, P. C, H8 ; -2 East, 5P/. 
Valuable seoanties may be stolen, Ratanlal 43; ^ a's® 
halves of currency notes, P. v. Mead, 4 C. & r. 535. 
But where the plaintiff in a suit, snatched up ft bond lying 
on the table of an arbitrator, ran away and refused to 
produce it, it was held in 3 M. 261 that it cannot 
that the act of the accused was prompted by any desir 
to cause wrongful loss or wrongful gain and that 
guilty only of secreting a document under b. 204, !■ 

C. Whatever a man has, it is a crime to steal from 
him. Where the article taken is utterly without vaiu , 
so that the prosecution is frivolous or 
acquittal under s. 95 would be supported. 5 B.H.C.R. 1 * 

Ca.) 35. The article must, however, be something vih\ca 
can be the subject of property. It is laid down in the h-ng 
lish law books, that there can be no property m a h?® 
body, whether living or dead, and, therefore, stea iHe 
corpse is not larceny, though it was indictable as a 
offence against public decency. 3 Hawk, P . C. 

James Stephen says that this is the only movable o ] 
known to him which is incapable of being proper y* 
suggests that anatomical specimens and 
be personal property, 3 Steph,, Orvn. L. 127 , 25 A. » 

P. v. Baynes, 2 East P. G. 652, The contrary, 
was held by Chief Justice Willes, in a case of r 
against Dr Handyside, who had carried away 
preserved bodies of two children which had 6^°^. ^ 

gether, and had been kept as a liW> naitira;. 1 ’ 
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P. C. 14S, n. one cannot think that such a decision would 
be given now, as it would authorize the wholesale plunder 
of a surgical museum. If the rule as to a corpse should 
be applied in India, the only punishment for such offences 
as were committed in stealing, after burial, the bodies of 
Mr. Stewart, the American millionaire, and of Lord Craw- 
ford , u ould be by framing a charge under s. 297. Where 
a testator had left directions in bis will as to the disposal 
of his body, it was held that they were inv.ihd, and Kay, 
J„ said, “ the law in this couotiy is clear that after the 
death of a man, his executors have a right to the custody 
and possession of his body (although they have no property 
in it) until it is properly buried” Willtnmsv. Wilhatns, 
20 Ch. D. 659 at 665. Apparently, then, it would be theft 
to remove a corpse from the possession of a person who 
had charge of it for the purpose of burial. Shrouds and 
coIBds are the subject of larceny, and are the property of 
the executors of the deceased, or of whoever buried him, 
out not of the chuichwardens.oi of the persons m whom 
the property of the burying-gcound is vested. 2 East, P. 
C 652. The difficulty under the Penal Code would pro- 
bably be to asseit that they were m the possession of 
anyone. Water and gas m pipes, and electricity is the pro- 
petty either of the persons by whom, or of the persons 
to whom, the article is supplied, as the case may be. 
Ferens v. O'Brien, 11 Q. B. D. 21 ; P v White, 
Dears, C. C. 203 =22 L. J. (M. C.) 123=6 Cox. 
213 : Firlh. L. R. 1 C. C. R. 172. But not run- 
ning water in a river, 35 C. 437«=12 C. W. N. 534=7 
Cr. L. J. 367, unless it has been reduced into possession 
by being stored in a reservoir or canal completely under 
the control of a person ; 11 M. L. T. 162= [1912] M. 
W.N. 119=13 Cr. L. J. 131=13 Ind. Ca. 819. 

(2) Possession The property which is alleged to be 
stolen must have been in the possession of someone at 
the time of the theft 2C. W. N. 216; 20 W. R. (Cr.) 
80 ; 29 C. 489. It must theiefoie have been something 
of which a continuous possession is possible There 
can be no theft of wild animals, or birds, or fish, while 
they are at laige, even though they are on the property 
of the prosecutoi, or on property where he has a light 
39 



UlO 


WILD ANIMALS, BINDS, ETC. 


[CH, X, 


to capture them. 2 Bast, P. C. 607 ; Weir I. 384, 385; 
20 W.R. (Cr.) 15; 5 M. 390; 15 C. 388 ; 24 M. 81 ; 19 W.R. 
Cr.47; 16 W.R.(Cr.) 78; 2C.3S4.Theybecoraeabsolate 
pioperty only when killed upon the soil, Blades v. Biggs, 
11 H. L. C. 621 j Bigg y. Earl of Londsdale, 1 H. & N. 
923 ; Mallison, 20 Cox 204. As to chanks and ovsters, see 
27 M. 551 = 14 M, L.J. 248=1 Cr. L. J. 809 Parker v. 
Lord Advocate, L. R., [1904] A, C. 364; Bowling, 11 Cox. 
584; Taylor, 72 Am. Dec. 347 ; 5 Sind JL R. 122=13 Cr. 
L.J.22=13 IndCa.214; [1912] M. W.N. 42=22 M.L. 
J. 184=11 M. L. T. 23=13 Cr. L. J. 38=13 Ind. Ca. 
278. The same principle has been applied to edible 
birds' nests, 4 L. B. R. 275=8 Cr. L. J. 473. Fish in a 
pond, a sheet of water five miles long by twenty feet 
broad though leased out to a contractor was held to be 
in no one's possession, 1878 P. R. Cr. H. But it is 
otherwise where the creature is tame by nature or 
training, or is confined in some place where it may be 
taken at pleasure, as in a menagerie, or an enclosure, or 
a fish-pond, or is too young to escape from a place where 
it is under control, oris dead. 2 East, P. G. 607 i 10 
B. 193 ; 15 C. 402 ; R. v ShickU, L. R., 1 C. C. R. 157; 
R. V. Toionley, ibid. 315 ; B. v. Sherri^, 20 Cox. 334 ; 1897 
A. W. N. 41 ; Brooks. 4 C. & P. 131 ; Gheajor. 5 Cox. 
367=21 L.J, (M. C.)436; Head, 1 F. & F. 350;GaTnham, 
2 F. & F. 347; Car, lO Cox. 23; Boe, 11 Cox. 554; 
Howell, Q Den. 362 n ; 1914 M. W. N. 268=15 Cr. L. J. 
77=22 Ind. Ca. 429 . U. B. R. (1889-96) I. 234. A 
domestic animal which strays upon a neighbour’s ground, 
or upon a common, does not cease to be in the owner s 
possession. J Hale. P. C. 506, eg., cattle grazing m 
open lands. 4 Bom. L. R. 626, 1879 P. R. No. 19. 
1883 U. B. R. 238, 13 M. 1.. J. 123 ; Ratanlal 13b. 
A bull, which has been set at liberty by a Hindu, as 
part of a religious cetcinony, is not the subject o 
theft, ns Its owner has abandoned his property m *• 
and it has not become the property of an^’one „ 
A. SI; 9 A. 348; 17 C. 852; 1904 P. R. Cr. 5=1904 
L. R. 308=1 Cr. L. J. 501 ; 1884 A. W. N. 87. A bun 
which, being^dodicated to an idol, and accepted on bona 
of the temple, \i3 allow'ed to roam at large, does not bccoto 
res nulhiis, but'is the property of the trustees, who rctalu 
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the rights and obligations of ownership 11 M, 145. 
"Where a man loses or mislaj’s property m his own 
house, or upon his own premises, it still remains in his 
possession, and anyone who finds the article is bound to 
assume that it belongs to the owner of the place where 
it IS found. If he appropriates it to himself without 
making the proper inquiries, he commits theft. 1 Hale, 
P. C. 506; 2 East, P C. 664 . R. v. A’crr, 8 C. & P. 176, 
The same principle applies to inanimate objects If a man 
sends a coat to a tailor, m the pocket of which he has left 
.his purse, or sends a table to a carpenter, in the drawer 
of which theie is money, he letams both the property and 
the possession of the purse and money . and it makes no 
difference that he was not aware of the contents of the 
ipoeket or drawer, because he was entitled to have both 
coat and table back again, with everything which they 
contained But if he had sold the coat or the table in 
Ignorance of their contents, his propcity in the valuables 
would remain, but his possession would be lost In the 
former case the offence would be theft . in the latter, mis- 
appropriation Cartwrights 8 Ves. 405=2 Leach, 

.952} Merry v Green, 7 M. & W. 623. Where iron had 
dropped out of a canal boat, and was toimd and carried 
away when the watei was dran-n out of the canal, it 
was held that both the piopcity and the possession of 
the Canal Company continued, and that the taking was 
theft. 7? v Roice, 28 L. J, (M. C.) 128=Be!l 93; 
South Stafford-ihire Co v Shaiman. [1896] 2Q B. 44; 
Ratanlal 314, But where a mao buried the caicase 
of a bullock, suspecting it to have been poisoned, it 
was ruled that this showed an intention to abandon 
both property and possession, and that a person who dug 
up and carried away the carcase could not be convicted of 
theft. 4 M. H. C. R. Appx. 30. In England there have 
been decisions the other way, Edwards, 13 Cox. 384. If 
a person picks up some rubies lying beside a channel into 
which water pumped from a ruby mine or pit was poured 
to be earned away, his act is not theft but ciimmal 
misappropriation since the rubies are not m any one’s 
possession so long as they could be cairied away by 
•the curient of water , but if a cooly picks up from a 
railway truck a ruby he is undoubtedly guilty of theft, 
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the truck and the ores being undoubtedly in the 
possession of the Bailway Company. Again if be had 
picked up a ruby near the mouth of the mine, the exact 
place not being known, U is neither theft nor criminal 
misappropriation, U. B- R. [1892-1896] I. 236. 

Property still lemains in the possession of the owner, 
where it is in the physical custody of someone to- 
whom he had entrusted it for his own benefit, and from 
whom he can demand it nnconditionally whenever he 
pleases. But, apart from this, the possession of a trustee 
IS sufficient possession, for purposes of s. 378, and the 
author of the trust, or the cestui qni irnst may he liable 
for theft. 1887 S. J. L. B. 410 ; 9. B. 13S. See the Judg- 
ment of Stevens, J., in 27 C- SOI. The particular 
cases of a person's wife, clerk, or servant, are especially 
mentioned in s. 27 of the Code, but the same principle 
applies to all similar cases. The plate which is 
supplied for the use of a guest at a hotel ; the goods 
which ace placed in the hands of a customer at a shop, or 
left at his house for inspection ; a horse at a livery stable, 
which a professing purchaser is allowed to mount, >n 
order to try his paces, still remain in the possession of 
the owner. 1 Hale, P. G. 606; 1 Hatck., P. C. U5', 

S East, P. C. 677. 687. So, wheie a lady who want«*da 
railway ticket handed the money to a stranger, who vas 
nearer than herself to the ticket-office, that be might 
piocute a ticket for hei, and he ran away with the money, 
this was held to be theft, as she never parted with t ^ 
dominion ovei the money, and roerel.v used his ha ad m 
place of her own R. v. Thompson, 32 L. J- (M. 

53— L. & C. 225. And if, as frequeutly happens m such 
cases, the mere physical custo<ly is obtained in the firs 
instance by a false pretence, that will be the offence o 
cheating, but the subsequent appropriation of it ® 
theft. It was the duty of a servant daily to ascertain 
amount of money required to pay current demands op 
his master, and then to obtain the amount from 
cashier, and to discharge the claims, lie 
demanded more than the necessary amount ^ 

cashier, paid the charges out of the sum 
appropriated the balance to himself. It was bol 
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he still retained the balance as a servant) the master’s 
possession beinj? unchanged, and that the misappropria- 
ition was theft, whether the excess w.as originally obtained 
by a false pretence or not. R. v Coolc, L. R., 1 C. C. 
R. 295, erplaining, R. v Thompson. 32 L. J. (M. C.) 57. 
And so it would be if a man at a railway station, intend* 
mg to steal a passengei’s luggage, induced the passenger 
to entrust it to him bv representing that he was a lail- 
wa}' porter From the moment he got possession of the 
luggage he would have been gmlty of cheating, but from 
the moment he moved the luggage away from thedirec- 
'tion to the tram, he would be ginltv of theft East, 
P. C. G97 

In order to maintain a charge of theft, it is not 
meccssaiy to show that the person out of whose posses- 
sion the property was taken was the owner, or even had 
any title to it whatovei. If X steals the goods of A, and 
then Z steals them again from X, both X and Z have 
committed theft. Thus in R v. 64 J. P, 

73, the complainant found a lost puise and decided to 
keep it pending the offer of a reward to the finder. 
Meanwhile he showed it to the accused to inspect 
but the accused letamed it against the complainant's 
■wishes This was held to .iroount to larceny. Under 
English law much difhciilty arose from the necessity of 
stating whose propeily the article stolen was, and in 
the case of theft from a thief ihe difficulty was got over 
by holding that the possession of the original owner v/as 
unchanged 2 Hale, P C. 507 : 8 East, P C. 654. 
Under the Code, the question of property is immaterial, 
but where the peison from whom the goods were taken 
had only the physical custodv of them, it would still be 
advisable to frame a count stating that they were taken 
out of the possession oi the person who is, in Liw, con- 
sideied to have had the possession at the tune of the 
taking 8 East, P C 058. 

(3) Dishonest Intention — Thete must be a dis- 
honest intention at the time ol the act. The word 
“ dishonest ’ is defined by s 24 as involving an intention 
“ of causing wrongful gam toone person, or wrongful loss 
■to another.” 3 W. R. (Cr.) 2. One who opens the door 
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of the complainant’s cattle-pen and allows the cattle to- 
trespass with the object of sharing with the pound- 
keeper the fees to be paid for their release if impounded 
may not be guilty of theft though he moves the cattle 
with intent to cause wrongful loss to their owner and 
wrongful gam to himself, because here the lawful act of a 
third party, viz., the owner of the crop, would be inter- 
posed between the moving and the causing of the 
wrongful gain or wrongful loss. But if the accused 
himself drove the cattle to the pound the offence of 
theft would be completely made out in all its essentials, 
22 C. 139 ; Ji. v. Pitman, 2 C. & P. 423. A person who 
removes the goods of another at a fire, with the honest 
intention of preserving them for the owner, and who- 
subsequently conceals them and denies possession of 
them, would commit misappropiiation under s. 403, hut 
would not be guilty of theft. Leigh's case. 2 Ea*t, P. 
C. G94. Nor can there be dishonesty where the defend- 
ant does what he bonii fide, though erroneously, thinks 
he has a right to do. But illegal seizure and impound- 
ing of cattle was held by the Calcutta High Court not 
to be theft. 10 C. W, N. 228n, even if effected with the 
malicious intent of exposing the owner to additional 
expense, in convenience and annoyance, 24 W.R> (Cr.) 7- 
Similarly, a servant would not he guiltv for merely 
carrying out his master's bidding, unless it is shown that 
he participated in his master’s knowledge of the 
dishonest nature of his act. 9 C. W. N. 974 =2 Cr. L- 
J. 836; 18 W.R. (Cr,)8 One of the earliest definitions 
of larceny' desciit^s it as “ the treacherously taking 
from another, movable corporeal good®, against the wil 
of him to whom they do belong:” and then explains, 
“it IS said treacherously, because that if the taker o 
them conceive the goods to be his ow’n, and that he may 
well take them, in such case it is no offence, nor 
where one conceives that it pleases the owner of ^ 
goods that he takes them.” Mirror, cited 3 Step •. 
Grivi L. 1S4 ; 1 Hale, P. C. SOS ; Knight's cace.f? 

P- C SlU In such cases the maxim Jgnomntia rg^^ 
Ticmincfu excusat has no application. The 
does not operate to excuse the crime, but to show 
one of the essential ingredients of the crime is wanting- 
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So, where a servant found fishermen poaching on his 
master’s premises, and seized their nets, which he 
refused to give up without his employer's orders, the 
Bengal High Court held that a conviction for theft 
mast be quashed, as it wa*? clear the prisoner was acting 
bond fide in the interests of his master without any 
dishonest intention. 6 W. R. (Cr.) 79, 1888 A. W. N. 
97; B. V. Baiteii, L. R. 1 C. C. R. 347; Ratanlal 22 & 
920 ; 16 W. R. (Cr.) 68 ; B v. Rale, 3 C. & F. 409, 28 M. 
304=2 Cr. L, J. 754; 10 C. W. N. 233n ; The claim 
must be proved by evidence to be fair and good, it should 
not be a mere pretence, 9 C.W.N. 974=2 Cr. L. J. 836 ; 

14 C.W.N. 408=11 Cr.L.J. 248=5 Ind. Ca. 794; 
11 C. L J. 410; 4 Bom. L. R. 56; 1909 V. E. R. 389; 
lA.L.J. 508; 15 W.R.(Cf.)47; 16 W.R.(Cr.)18&75; 

15 C. 390n. Thus a ticket-collector taking possession 
of the umbrella ot a p.issenger with a view to compel 
the litter to pay up his fare could not be convicted of 
theft, 14 C. W. N. 936=11 Cr, L. J 444=:^7 Ind. Ca. 
257. Similarly when the coiiiplamant got possession of 
land m a Mamlatdar's court and the brotliers of the 
debtor not parties to the suit cut and earned i\\ay the 
crops which they liad themselves raised, then act was 
held not to amount to theft, Ratanlal 866 ; 1 L.B.R, 334 ; 
Cape V Seott, L. R. 9 Q. B.269 at 277 ; Hall v. Hardbng, 
4 Burr. 24. 26; Weir I, 411; 3 C. W N. 332. The 
taking of wood by Zemindary ryots fiom a Zennudaiy 
forest undei a hotut fide belief of right arising fiom 
usage was held not to constitute theft Weir I. 411; 
see 1 Cr. L. J, 160 & 1881 A. W. N. 73 Similarly, in 
the absence of an evpiess agieement in the patta or 
elsewhere between the landlord and tenant with legaid 
to the trees growing on the holding in the tenant’s 
possession, they must be taken to be the tenant’s 
property and the tenant cannot be convicted of theft m 
respect of such tiees, Weir I. 426. For other instances 
of bond tide taking, sec Weir I. 431, 29 A. 484, 8 M. L. 
T. 119=11 Cr. L. J. 484=7 Ind. Ca.4l6; 1913 F. W. 
R.(Cr.)40=14Cr.L.J. 659=21 Ind. Ca. 899; 13 Cr. 
L. J. 298=14 Ind. Ca. 762; 18 C. W. N. 397; 1903 P. 
L.R. 63; 4 C,W.N.345;7 W.R.(Cr.)57; 1 C. P. L.R. 
Cr. 100. Tne absurdity of the clami may, houever, be 
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ample evidence to disprove the assertion that the act 
was done m good faith. 8 C. P. L. R. 15, 27 C. 501 ; 
2 A. 101 referred to in 4 Bom> L. R. 936 at 939; 4 C.W. 
N. 190. In 25 C. 416, the accused who was charged by 
his master' with having committed theft of a box stated 
that he had removed the box and left it concealed in 
the cowshed to give a lesson to his master. The Session 
Judge told the jury, “ that if they find that the accused 
removed the bo.x to put 'the owner to trouble, that is 
causing wrongful loss to the owner, and the act is theft.^ 
The jurydidso find, andreturnedaveidict of guilty. This 
was reversed by the High Court. They said: "Of course 
when the owner is kept out of possession, with the 
object of depriving him of the benefit arising from the 
possession even tempoiarily, the case will come within 
the definition. But where the owner is kept out of 
possession temporarily, not with any such intention, but 
only with the object of causing him trouble in the sense 
of mere mental anxiety, and with the ultimate intention 
of icstocing the thing to him without exacting or recew* 
mg any benefit, it is difticult to say that the 
amounts to causing wioogful loss in any sense.’ 
the fact that a person had cultivated Dharkhast Ian 
without the permission of Government could not justi j 
a taking of the crop out ol his possession by a party u 
had no right to them. Weir 1. 426. An owrier may 
commit theft of property under attachment. Weif. • 
419, 420; 8 A. L. J. 656=12 Cr. L. J. 374=11 Ind. 
Ca. 142. But if the cutting of the crop was inoreiy 
to prevent it being damaged while under attaching . 
he uonld not be liable for theft, Weir 1. 423. , 

tenant carrying away crop attached by ® 
without paying the landlord’s share would 
theft but of an offence under s 421. I.P.C. 22 M. 151. 
Cf. 16 M.364; Weir I. 421 ; 26 M. 481 = 13 
\23,jolloiced in 1914 M. W. N. 106=15 Cr. L. 

22 Ind. Ca. 762. See also 10 A. L. J. 527- ^ • 
L. J. 3=18 Ind. Ca. 146; 5 Sind L. R. 130-12 C ■ 
L. J. 61 1=12 Ind. Ca. 987. 

It must not. however, be supposed that even a 
fide claim of right to pioperty in the possessio 
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another will always be a sufficient answer to a charge of 
theft, if the light claimed cannot be fair!)’ supposed to 
justify the mode in which it was exeicised. “If the 
properts" was in the possession of the prosecutor in such 
a way that he had a right to hold it against the prisoner, 
that IS, that the prisoner could not get it without the 
consent of the prosecutor, then it would be theft, if the 
prisoner dishonestly possessed himself of it with the 
intention of appropriating It." Per Scotland, v. 

Ammoyee, 4tli Mad. Sess 18(52 Mete assertion of right 
does not constitute a vatid claim of right, 19C6 P. R 
No. 12=4 Cr. LJ. 293at304,30S ; 7 B.L. R. Appx. 55, 
16 W. R. (Cr.) 15, 75 & 78. Thus if a mantiespasses on 
land and sows paddy that will not disentitle the original 
occupier to the property in the paddy that results from 
the sowing, 3 L. B. R. 199—4 Cr. L. J. 465. Still leas 
would It be any defence that the accused had a claim for 
the price of an article which had subsequently been sold to 
a third person, and had passed into that person’s posses- 
sion. P. V. CheUen. Scotland, C.J . 4th Mad Sess 1862 
Or, that hf took the propeity in satisfaction of a debt due 
to himself. 5 W. R. (Cr.) 63. And so. although a joint 
-owner of an undivided family property can neither be 
sued, nor indicted, for taking what appears to be more 
than Ins own share, because the extent of his rights can 
only be settled by taking the accounts ot the whole copar- 
cenary. Jacohs V. Seuard, L. R., 4 C. P. 328. (See cases 
cit;d, Mayne'sBinduLrtic, 8thEdn 298, 299), it would 
be theft it he took the goods lor the fraudulent purpose 
of getting any dishonest advantage for himself. Eoi 
instance, if he secreted any part of the family property 
for the puipose of appropiiating it for his own exclusive 
benefit , or if, when a division was in piogiess, he took 
possession of any aitides without the knowledge of the 
other co-parceners, for the purpose of securing to himself 
an extra shaie R v GhocKanathen, 3rd Mad Sess. 1864, 
Bittleston, J.; 7 M. 557, 560; 10 M. 186. Weir I. 408, 
1881 A. W. N. 115; 4 C. P. L. R. 174; Brainley, R.&R. 
478; P V Cam, 2 Mood. 204. And so it would be when 
.the holder of the goods had some interest m them, which 
authorized him to retain them against the owner If 
I pawn ni}’ watch it would be theft to take it away from 
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the pawnbi’okei’s shop without repaying the loan. s. 378, 
illus. (A:) ; 9 B. 135 ; i2. v. WUlcutson, R. & R. 470 ; 1889 P. 
fC. No. 12 ; U. B. R. (1892-1896) I. 232. And, similarly, 
if the effect of the taking were to charge the holder 
with its price, aa when a member of a benefit society 
entered the room of a peison w'ho was both a member 
and the manager of the society with whom a box 
containing the funds of the society was deposited, and 
took and carried it away, this was held to be laiceny, the 
manager being answerable to the society for the funds. 
And a man might even be convicted of stealing his own 
money from his own servant, if the servant, being 
Ignorant of the manner in which the money was 
abstracted, would have to make it good. It. v. ]Velst<‘r, 
31 L. J. (M. C ) 17=L. & C. 77=9 Cox. 13; It.v. 
Burgess, 32 L. J.(M. C.) 185=L.& C. 299=9 Cox. 302; 
M'Daniel, 19 St. Tr 746 at 803. The seivant, in this 
case will have special property as he was accountable, see 
Ratanlal 343. But, if cattle be unlawfully distrained, 
their ret'^bing by the owner is not dishonest and would 
not amount to theft. Weir 1. 422. Similarly whore a 
bailiff attached a judgment-debtor’s wife’s piopertyundor 
the impression it belonged to her husband, the 
of the goods by the wife was held justifiable as she had 
not parted with her right to possession, li. v. Knight, 25 
T. L. R, 87= 73 J, P. 15. There can be no doubt that 
a member of a joint family may commit theft by ste.ding 
the separate property of one of his co-parccners. 3 A* 
181. Though undei Hindu Law. oidinary gam? oi 
science by one who has received family maintenance 
would belong to the coparcenary, 2 M. H. C. R* 56, 7 A • 
H. C. R. 47, the wages of a cooly cannot be said W 
constitute gains of science. 

Where the dishonest intention is cst.ibli^hed, it 
makes no diDerence in the prisoner’s guilt that ° 
Was not intended .to piocure any personal benefi 
himself In one case a man was indicted for 
stealing, whereupon his companion bioko into 
prosecutor’s stable, took out another horse, drove i 
into a coal pit and so killed it, with the view of , 

ing that a similar accident liad happened to the i 
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horse. He was found guilty of stealing, though he had 
never intended to make any other use of the animal. It. 
V. Cabbage, Russ. & Ry. 292; see. too, R v Wynne, 18 
L. J. (M.C.) 51 = 1 Den. C. C. 363; R. v. Jones, 1 Den. 
C. C. 188. .\nd, so It was held in 3 W. R. (Cr.l2, where 
the prisoner took the prosecutor’s bullocks against his will, 
and distubuted them among the cieditors of the latter. 
Erskme, J., held the same view in W/ntc, 9 C. & P. 344. 
In IS A. 22, where a niimbei of Hindus had taken a cow 
out of the possession of a Mohammedan, to prevent 
its being killed in violation of thetr leligious piinciples, 
it was held by Tyrrell, J , that they had not committed 
the theft which is a necessary element m dacoity, 
because their intention was not to cause the prosecutor 
wrongful loss, but to prevent the slaughter of kine It 
seems, howovei, tliat in tins case the learned judge cou’ 
founded intention with motive The pnsoneis did 
intend to cause the prosecutor the loss of his cow 
wrongfully, that is, without any shadow of lawful 
excuse This decision has not been followed in subse* 
quent cases as sound law, 5 N. L. R. (Cr.) 17=9 Cr. L. 
J. 389=1 Ind. Ca. 800; PucUt. 2 C. & K. 114; 
Handley, Car. & M. 547; Mot fit, R. & H, 307. Their 
motive for doing so was a highly conscientious one, and 
outweighed in their minds the obvious illegality ot the 
act In a subsequent case, 15 A. 299, which was quite 
undistmguishable, an exactly opposite decision was given, 
and was based on the tiue giound, that the law is made 
to protect tempoial lights, whatever may be the motives 
which lead to their violation. There can be no difhculty 
the tricks played upon a penny-in-the-slot machine by 
way of obtaining goods by putting in brass oi tin discs 
of the leqiiisite size would be theft, li v. Hands, 
16 Cox. 182. 

Much dilhculty arose in many cases undei English 
law, owing to the lule that there must be “ an intention 
to appropriate the chattel, and excicise an active domi- 
nion over It ■’ Per Lord Campbell, C. J , v. 
Trebilcock, 27 L. J. (M. C.) 103=D. & B. 453* 
Holloway, 1 Den. 370=2 C & K. 942. Under the 
Code no such questions arise. In 11 C. 635, illustration (e) 
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to s. 378 is apparently overlooked. If the dishonest 
intention, the absence of consent, and the moving are 
established, the offence will be complete, however 
tempoiary may have been the proposed retention, 15 B. 
344 at 346, see also 25 C. 416; Weir I. 405 & 407; 
Ratanlal 908. Nor will a man be justified in taking 
one property from its owner with' a view to put 
pressure upon him to give op some other property to 
which the taker is legally' entitled. The Calcutta 
High Court in 22 C. 669 ruled taking cattle by a creditor 
from the possession of his debtor with a view to secure 
prompt payment was not theft aud much ingenuity 
based upon the labours of successive diaftsmen before 8. 
H78 assumed its present shape was displaj'ed. But 22 
C. 1017 (F. B.)has now settled the law ovor-ruUntj 22 C. 
669 that such taking is undoubtedly dishonest within the 
meaning of s. 878. See also 18 A. 88; 18SS A.W.N. 97; 
18 W. R. (Cr.) 8, Wade, 11 Cox. 549; 1895 A. W. N. 
233. As a school-boy was emerging out of his school, 
the accused snatched some books fiom his hand and 
told the boy the books would bo returned only if k® 
came to the accused's house, the object of the accused 
being to get the boy into his house and commit an 
unnatural offence upon him. Held theic was wrongful 
gam to the accused and wrongful loss to the school boy 
and the taking of the books constituted theft, 8 A. L 
J. 1237=12 Cr. L. J,580=12 Ind. Ca. 844. 

(41 Without Consent . — The taking must he without 
the consent of the person in possession, which is soiue- 
thing different from being agaimt his consent (ante 
Chap III, § 70, p. 195 Chap. IX, § 171 p. 592.) There 
can be no theft where the owner actually consents lo, or 
authorizes, the taking. Where a debtor gives up property 
to hts creditor and subsequently discovering that the 
<lcbt was time-barred charged the latter with theft. Uic 
same was held unsustainable in 1 A. L. J. 508=1 Cr. 
L. J. 803. Even if the creditor discovers snbscq'ienliy 
that the debt was time-barred but still cliosC o 
keep the articles he would not be liable for tlicl • 
Because the supervening mala Jides cannot conver 
the innocent receipt into an offence, It. v. Floicers, 
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L. R. 16 Q. B. D. 643; if. v Fish, 64 3. P. 137; 

if. V. Muckloic, 1 Moody 160. It would be other- 
wise if the original receipt lacked in innocence. This 
was the case in if v. MtddMon, L. R. 2 C. C. R. 38. 
Accused to whom 10s being due from a Savings Bank 
produced a warrant for that amount. The clerk 
referring by mistake to another warrant handed over 
ifS-lfis.-lOd Tile taking of this laigei amount was 
held to constitute theft. Where the taking is the ex- 
clusive and spontaneous act of the prisoner, it is no 
defence that the owner has offered facilities for it, in order 
to secure the detection of the thief For instance, where 
A conspired with several persons to induce two others, 
who were ignorant of the design, to lob him on the 
highway, that he might obtain the reward offered for 
apprehending highway robbers, and A accordingly svent, 
in pursuance of the agieement, to the place appointed, 
where the supposed robbery was effected, it was held 
that no felony had been committed F v. M’Daniel, 
3 East, P. C. C(J5=19 St Tr. 746. So, if a person, who 
desires to steal the propeily of another, applies to the 
owner’s beivact to help him. and the scivant tells the 
master, who desires him to hand over the propeity to the 
thief, that he may be taken in the act, this is no theft, as 
the owner consented to the taking, but the actual taker 
may be convicted of abetting a theft by the servant, per 
Alderson, B., if v Batmen, 1 C. & K. 295 at 301 ; 4 C. 
366; Dolan, 6 Cox. 449; Hancock, 14 Cox. 119. On 
the other band, wheie m a siinilai. case the owner 
arranged with his watchman to admit the thieves at the 
outer door, but locked up his counting-house, and a desk 
in which a quantity of marked money was left, and the 
pnsoneis were captured, after they had broken open the 
locks and earned away the money, their act was held to 
be larceny, if v Egginqton, 3 East P,C UGG=3 Leach 
91S=6 R. R. 689; if. v Dannellij, R. &. R. 310 ; if. v 
irifham", 1 C. & K. 195. 

The English law’yeis hold, that even where the 
owner of the property gives it up to another it is still 
larceny, if he is induced to give it up by a trick ; as where 
a person presented himself at a post-oflice, and obtained a 
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’watch which was lying there, by falsely representing that 
he was the party to whom it was addressed; i?.v. Kay, 
D. & B. 231=26 L. J. (M. C.), 119, or by a degree of 
•coercion which falls short of what would constitute 
robbery ;aa where the defendant, acting as auctioneer at 
a mock auction, knocked down an article to a woman who. 
he knew, bad not bid for it, and refused to allow her to 
leave the room unless she paid for it. J?. v. McGrath, 
L. R., 1 C. C. R. 205=39 U J. (M. C.) 7. In the former 
case, the consent was clearly ineffectual under s. 90, as 
being given under a misconception of fact. In the latter 
•case, it is doubtful whether the threatened detention 
would cause fear of injury within the meaning of that 
section. But it is very doubtful whether either wse 
•could be dealt with as theft under the Penal Code. The 
English law requires the owner’s consent to the change 
of property m the goods, R. v. UcKale, L. R.> 1 C. C. K* 
129=37 L, J. M. C.) 97, and that consent may be absent 
though he assents to the manual possession by another* 
But the Code seems inetely to inquire, whether ttie 
removal, if fraudulent, has been without the 
consent. There certainly has m the above cases 
consent by the owner to the iPinoval, though biou^h 
about by fraudulent means. .At most, the crime is 

• constructive theft, and the object of the Code is to gc * 
of constructive offences. livery instance of the s 
would be indictable under s. 420 as cheating. _ Un • 
theiefore, an autliontative decision has been 
would be Well always to join a count under that sec 

In the great majority of cases, theft is 
and effected absolutely without the knowlo g 
the ownei. Of course it will be equally theft 
taking IS open and unconcealed, provided it is ui 
thf“ consent of the person in possession. Woon i 
forest though under the control of a 

in the possession of Government andarorao^a j 

payment of the necessary fees, though w’lth the co 
of the ollicer, was lield in I B, 610 to constitute ’ 

'the consent obtained was unauthorised and .gg^ 

Sec per Blackburn, J., in Prince, L. R. 1 C* 

• but if the servnnt hdil iiiifhnrltv oxnrCSS Of imp IC 
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his master, Explanation 5 would save the act fiom being 
•theft, JacAsoJi, 1 Moocl.119; Iiarnes20 L.J. (M.C.)34; 
Estex, 27 L. J. (M.C.) 201 ; li v. Mallison, 66 J. P, 503= 
86 L.1.600=20Cox.204. Wherethe taking is effected 
with any of ihe circumstances of violence or intimi- 
dation stated in s d90, it will become robbery, but it 
does not cease to be theft, and where there is any doubt 
whether the facts of the case will establish a robbery, it 
is better to add a charge for theft. “ No sudden taking 
of a thing unawares from the person, as by snatching 
anything from the hand or head, is sufficient to consti- 
tute a robbeiy unless some injury is done to the person.” 
2East, P. C 70S. A mere straggle for the possession of 
the article raised the offence to robbery under English 
daw. Davies' case, 2 East, P. C 709, but it would 
still be meie theft under the code, unless some actual 
hurt, or wrongful restraint was caused or attempted to 
be caused in the contest. 

(6) Moving. — Lastly, m addition to all the other 
requisites, there must be a moving of the property with 
a view to the taking of it As the essence oi the offence 
consists in the fraudulent taking, that taking must have 
been commenced. 2 East, P C 655-656, Stmson, 
Kel. 31. It IS not necessary to prove that the goods 
ivere removed out of then ownei’s reach, or were earned 
away at all fiom the place m which they weie found. 
Removal, or cairying aw'ay, winch is a literal translation 
of the term aspariatio required by the English law, im- 
plies something more than the mere moving, which is 
required by the Code. For instance, where a man lifted 
up and set on end a package of linen, which was lying 
m a waggon, and cut the wrapper to get at its contents, 
but was apprehended before he had taken anything out ; 
and where a pick-pocket got a puise out of the owner’s 
pocket, but was unable to carry it away, because it was 
attached to his pocket by a string ; the judges held that 
theie had been no larceny, “foi a carrying away m 
order to constituo a felony must be a removal of the goods 
from the place where they were , and the felon must, 
for the instant at least, have the entire and absolute 
tpossession of them ” Cherry’s case, 2 East, P. C 556 
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Wilkinson's case, Goslet, 1 Leach 236; Contra, WaUh, 
1 Moody 14; Hall, 3 Cox. 245 ; Marlin, 1 Leach 171; 
T^aZhs, 3 Cox. 67 ; Tajjlor, 27 T. L. R. 108 ; 1886 S.J.L. B. 
399. Under the Code the mere cutting down a tree 
completes the theft. S. 378, Ulus, (a), S M. H. C. R. 
Appx. 36 ; Ratanlal 928. In the case of growing grass, 
a moving by the same facts which effect its severance 
from the earth would amount to theft, 2 Bom. L. R. 
752, even where the cutting was done by a man set 
to watch the same, 36 C. 758=10 C**. L. J. 253 =3 Ind. 
Ca. 189. In the case of a post-office letter-carrier, 
the taking of a letter out of the bag in which letters 
were carried during delivery, and placing it in his own 
pocket, was deemed sufficient, the jury having found 
that he put the letter in his own pocket intending to 
stea\ it. It. V. I'oi/nton, L. & C. 247=32. L. 5. C.) 

29. And so it was held in Madros, where a letter- 
sorter, instead of handing a “ bearinf; " letter out for 
delivery in the usual course, secreted it on his person, 
that he might give it to the delivery peon himself» with 
a view’ to sharing the postage payable bv the addressee. 
The High Court ruled that by this act he took the 
letter out of the possession of the post-office nuthoritie^ 
without their consent, for n fraudulent purpose, an 
therefore committed theft. 14 M. 229. Where proo or 
taking of property found in the possession o' 
accused was wanting, a conviction for criminal mis^ 
appropriation or receipt of stolen property may 
sustained. Ratanlal 143. 

175. Theft as between Husband »nd 
is one point upon which the Indian courts appear to 
conflict with the Finglish courts and with e.achothor, t ••• 
upon the question whether husband and 
victed of stealing from e.ach other, ••^^cconling to r.iV _ 
law, husband and w’ifc can bring nO criminal c ^ 
against each other, and cannot be allowed to give eu e 
against each other upon any criminal charge, nn cs ^ 
cases where personal injurirs have been eflcc ti 
violence or coercion by the husband upon the 

the wife upon herhusband. This doctrine is ‘Oimac I 

the legal identity of husband and wife, which, accor r- 
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to the habit of English lawyers, is disregarded in cases 
where it would lead to results too Bagrantly absurd. 
R. V. Lord Jdayor of London, 16 Q. B. D. 772. Conse- 
quently, neither wife nor hasband can be convicted of 
stealing from each other, nor can anyone be convicted 
of receiving from either, property stolen by one from 
the other, because where there is no thief there can 
be DO receiver. R v. Kenny, 2 Q. B. D. 307, though 
under the Married Women’s Property Act, persons who 
receive from the wife money, dishonestly taken from 
her hasband, are punishable for a misdemeanor, Payne, 
L. R. [1906] 1 K. B. 97=75 L. J. (K. B.) 115=21 
Cox. 121=94 L. J. 288=54 W. R. 200;iJ. v. James, 
L. R. [1902] 1 K. B. 540 at 542=20 Cox. 156. 
Nor can anyone be convicted of larceny for assisting 
a wife to remove her husband’s property, even though 
her .intent be wrongfully to deprive her husband of 
his goods, and although she is about to leave hira, 
provided she is not leaving him for any adulterous 
purpose R v. Acertj, Bell, 150=28 L. J. (M. C.) 18S. 
Where, however, a man, acting in concert with a wife, 
who has committed, or who is about to commit adultery 
with him, helpsherto carry away her husband’s goods, he 
may be convicted of laiceny, as the adulterv, by revoking 
the Wife’s authority to deal with her husband’s goods, 
makes her taking fraudulent from the first. B. v. 
Featherstone, 23 L. J. (M. C.) I2=pear8 369; R v. 
Mutters, L. & C. 511=34 L. J. (M. C.) 54; Toilet, 
Car. & M. 112; Rosenberg, \ C. & K. 233; Fitch, 26 
L.J. (M. C.) l69; Prince, 11 Cox. 145. These principles 
have, however, been to some extent trenched upon by 
the Married Women's Property Acts of 1882 and 1884. 
By the former Act, 45 & 46 Vict . c 75, ss 12 & 16, 
either husband or wife may commit larceny by steal- 
ing the separate property of the other, provided such, 
act IS done by either while leaving or deserting, or while 
about to leave or desert, the other Wheie criminal 
proceedings can be taken under this Act, then, nnder 
the later Act, 47 & 48 Vict., c. 14, husband and wife 
may give evidence against each other. 

As regards India, it might almost be sufficient to say 
40 
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that fchei’e fa nothing in the Code to warrant the appli- 
cation of the English rules to cases governed by it. 
lUus. (o) to s. d78 has been relied on as showing an intent 
to adopt at least part of that rule ; but that illustration is 
probably only meant to distingniah the case of one who 
must necessarily know the wife’s authority had ceased, 
from the case in the preceding illustration, where he might 
suppose It to exist. Where husband and wife are living 
together on the usual terms, each possesses, or may rea- 
sonably suppose that he or she possesses, a considerable 
authority to deal with the goods of the other. Acts done 
under such a belief can never be theft. The limits of 
such a belief are easily reached. Keither under Hindu 
nor under Muhammedan law does either party to a mar- 
riage obtain any right to the separate property of the 
other, except m certain clearly defined cases. The same 
rule IS expressly laid down by s. 4 of tht Indian Sye«s* 
ston Act, X. of 1865, ae* regards marriages governed by 
it. By 8. i‘20 of the Ev. Act, husband and wife are 
competent m criminal cases to testify for or against each 
other. Theie is, therefore, no indication in the 
India of that mystical union of persons by marriage which 
should render a deliberate theJt by one from the other 
an innocent act. 

The current of authority in India appears to b® 
in favour of this view. In 3 Mor. Dig. 120 «• 
under the old law, the Bengal Foiijdary Adalal 
ruled that a Hindu husband cannot bo .convicted ol 
robbing his wife, the wife, according to the Hindu law, 
being completely under the control of her husband. Aiiu 
so, Scotland, C. J., directed the jury, that a count which 
cWgcd a ptisouet as a xeccwviT ftould not be austainea. 
inasmuch as be had received the goods from the prisoner s 
wife, and she could not have been convicted of stealing 
from her husband. It. v. Venkata Ueddy, Ith Mad. 

1BG4. On the other hand, it has been laid down in Bom -i} 
that a Muhammedan wife may be convicted of stcalmg 
from her husband, as there does not exist the same idcn* 
tity of interest between husband and wife under • 

medan as under English law, 6 B. H. C. R. (Cr. C* ' • 
And in a Madras case, where two persons were mdic «' » 
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the one for adulteiy with and enticing away the wife of 
the prosecutor and theft of Ins, property, and the other 
for abetting the enticing and theft , and it appealed that 
'the wife, by means of false keys supplied to her by the 
second prisoner, got possession of the prosecutor's jewels, 
nnd hinded them over to the prisoner, but the adultery 
Was negatived, the High Court held that it was still open 
to the juiy to say that the prisoner dishonestly took 
part m the removal of the hosband’s property. 5 M. 
H. C, R. App*. 23. This is directly opposed to the 
-decision in li. v Arery, Bell 150=28 L J. (M C-) 185. 
In 17 M. 401 a Hindu wife, during her husband’s 
absence, removed his property from his house to that of 
her paiainour On the husband's return he charged 
them both iMth theft Both were convicted, but on 
appeal the deputy magistute acquitted the wife on the 
strength of the illustration (ol to s 378, The High 
■Court leveised the acquittal. They said • 

‘ There is no preiumpliou ot law that the wife and blisbaad 
constitute one person to India for the purpose of criminal Uw. 
Theft IS an oUenoe at'ainst property. And where there is no 
communit) of pioperty, each may commit theft m regaid to the 
property of the other The iiuestion is one of Intention. If the 
wife, removiai; the hushaod'e property from his house, doss go 
luth dishonest inteotion. she is guilty of theft." This case 
IS directly opposed to It v. Ktnny, 2 Q, B V, 307, nhere the wife 
was also an adulteress, but aHmdu wife removing her efnrf/innntfi 
from the possession of her husbund "as held not liable fortheft in 
"8 B H C. R. (Cr. Ca ) fl, & Rstanlal 44. Everj-thing acquired by 
a woman during coverture is the propsrty of her husband" is a 
proposition counter to the spirit of Hindu Uw which allows to a 
married woman the same proprietary capacity as to her husband, 
3M.H. C R 272. ' 

176. Theft In a building, tent or vessel. — S. 380 

makes it more heinous to steal when the property is 
secured under the protection of a building, tent or vessel 
used as a human dwelling or for the custody of property. 
Thus taking away the beams and rafters of a house in a 
state of disrepair is not an offence within this section. 
Nor does it apply to theft from the person while he was 
inside a dwelling house, 1876 P, R. No. 14 ; but in 
Ratanlal 56 a contrary opinion prevailed. Tiie section 
aims at affording greater security to property deposited 
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in a house, etc., or kept in the abode of the owner. 
Thus while theft from aij open verandah is not witbiu 
the section, Weir I. 435, theft from a covered verandah 
is, 1881 P. R. No, 1 ; and so would be theft from a cattle- 
shed as it IS a building used for the custody of property, 
M. H. C. Pro. 24-11-1896, 6 N.-W. P. H. C. R. 307r 
from an out-house, Gilbert, 1 C. & K. 84, from an- 
entranoe-hall surrounded by a wall in which there were 
two doorways but no doors. 1879 P. R. No. 10, from a 
court-yard, 1879 P, R. No. 35, 1889 P. R. No. 16, 1882 
A. W. N, 224 ; but theft from a compound, Ralanlal 
484, or from an outer yard, Davis, R. & R. 322, or from 
a cattle-fold enclosed with a thorn hedge, 1887 P. R. No* 
57, 1905 P. R. No. 18, or from the brake-van of a train^ 
Weir I. 436, was held not to be theft in any building, 
tent or vessel. Though a railway-carriage was held not 
to constitute a building, tent or vessel used for human 
dwelling, or for the custody of property, 23 A. 306, 
Weir I. 436, yet where the accused stole some baggage 
and cash from a waggon standing at a railway-station, 
a conviction under this section wa's sustained m 
RatanUl 293 as the station was a building though not 
the waggon. The ruling in Weir 1. 435 has been much 
criticised In this case a cloth was spread out to dry on- 
the roof of a house, the prisoner scaled the wall and took 
it away But the High Court Iteld there has been neither 
housebreaking (s. 442) nor theft in a house and that 't 
made no difference th.at the rool of a house is ordin^'dy 
Used for various purposes by people in Madras. 
criticism is based on the ground s. 380 does not contem- 
plate entry into the house, see 24 W.R.(Cr.) 49.^ Sure y 
theft of property fiotn the hurricane deck, or bridge of a 
steamship would be within the section. 

Even the owner of the building,' tent or vessel may 
commit an olfence under this section in respect of pro* 
perty under the protection of his house, 1885 S. J. 

367; Taf/lor, R &R;4i8,Samilton,8C.&P.49,Sotcdenr 

2 Mood. C. C. 285. 

Tins being an aggravated offence of tbe/t, a vilfag® 
headman in the Madras Presidency has no jurisdiciioi> 
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mnder Reg. IV of 1821 to deal with an offence under 
this section as a petty theft 

177. Theft by Clerk or Servant. — Theft is punish* 
.able with increased penalties when committed in 
irespect of any property in possession of his master or 
•employer, by anyone being a clerk or servant, 
•or being employed m the capacity of a clerk or 
servant (s 381). Exactly the same words are used 
an s. 408, see §.183 infr-i at p 66 for furthei discussion of 
the matter. In their application to s 381 the words 
clerk or servant are not likely to cause much diiliculty A 
•clerk or servant is a person bound by a contract of 
service express or implied by h's conduct so that he has 
.to obey the orders and sab’oit to the contiol ol hiS 
master in the transactions of the business for which he 
is 80 employed. 1935 P. R. No. 50; per Boville, C.J , in 
B. V. iVv 7 «s, L. R,2 C. C. R. 31 at 36=42 L. J. [M. C.] 
•62. Chaier, 9 Cox. 1. The test is whethei the alleged 
servant is under the control of the prosecutor who can 
.arrange nhat he is to do and how and when he is to do 
It, Sadler v. Henlock, 4 El. & Bl. 570, Yetcens v rVoaAes, 
L. R. 6 Q. B, D. 530 at 532. Uemuneiation by com- 
mission, Bailey, 12 Cox. 56, or a share of profits, 9 W, 
R. Cr 37, does not destioy the relation ot master and 
servant, W Donald, 9 Cox. 10; Half fry, R. & R. 139 5 
Carr, R. & R. 198 ; May. 8 Cox 421 =30 L. J. (N-S.) M. C. 
81 ; Turner, 1 1 Cox. 5Sl ; Dowers, L.R. 1 C.C.R. 41 =35 
-L.J.M.C. 206. It IS necessary that the business should not 
be wholly illegal, Hunt, 8 C. & P, 642, but the fact that it 
Is partly illegal would not affect the relationship of master 
and servant, Stmner, L.R. 1 C.C.R. 230. Tanknrd,[\S^l'\ 
1 Q. B. D. 548 at 550 ; Fraakland, 32 L. J. (M. C.) 69= 
L.&C. 276 =9 Cox. 273; }rc66[1893]T. L. R. 199. The 
services need not be of a continuous character. Temporarj’ 
service as a cart-hirer, to convey tamarind-fruits from a 
forest IS within the section, Weir 1.437 ; R.& JL 

299 ; Thomas, 6 Cox. 403 ; IVinnall, 5 Cox,326; //uyf.es, 
1 Mood. 370. A man may be a servant of fcerera! 
at the same time, Datti/,Z Mood. 257; 7'i(e,L, & C. 29 • 
■Stanhiiry, 2 Cox. 272, though a hiied was held 

•to be not within the section m 8 W.R,(Cr.]22, An unpaid 
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apprentice was held to be a servant in 1905 P. R. No. 
50=1905 P. L R. 157=3 Cr. LJ. 70. Mellkh. [1805] R. 
& R. 80. The driver of a coach hired by the day, 
Hat/don, 7 C. P. 445, a person requested to receive 
money m a single instance, Nettleton, 1 Mood. 259, a 
person employed to collect saciament money from the 
communicants of the minister. Dm ton, 1 Mood, 327 or 
the treasuier of a friendly society who is accountable,. 

Tyres, L. R. 1 C. C. R. 157, Hall, 1 Mood. 474, Miller, 
2 Mood. 249, Woolley, 4 Cox. 251, Proud. 9 Cox 22, 
Lren, 9 Cox. 398, a person sent lo cash a cheque for a 
remirneiation of six pence for the job, Freeman, 5 C. & P- 
534, Thomson.ZlLJ. (M.C.) 53, a debt-collector paid by 
commission on recoveries. Hall, 13 Cox. 49, were all held 
not to be servants. Bat a rate-collector, i?. v. Callahan 
8 C. & P. 154, and an assistant oveiseer, D. v. Carpenter, 
12 Jur.(N.S.) 380, weie held to be servants. Property 
in the possession of a master or employer, if it is in the 
possession of any clerk or servant who holds it 
the master. F.\. Munay, 1 Mood. 276, or if 
been received by the clerk or servant on account of bis 
roaster, and has been appropriated to his use, as. foi* 
instance, by placing it in a till, cait, barge, granary, W 
any other place of deposit, foi property belonging to nis 
roastei. or by crediting it to him m account. S/icnrs 
case, 2 Leach. 825; It. Read, Dears. 168=23 L. *'* 
(M. C.) 25 ; R v. WngJd. D. & B. 431 =27 L. J. (M. L.) 
65=7 Cox. 41.3. If. however, the master has never haa 
any possession of the piopei ty e.vcept by the deliver) o i 
by a third party to fhe sen-ant for the use of his mas er, 
and if the servant has not done any act to change 
original possession into a possessoin on behalf p 
master, his misappiopriation of the property to_ bis oi 
use would not be theft under s. 381 , but ^ ♦ 

appropnation under s. 403, or criminal bieachof ru 
unders 405. Watte s casOfS East, P, C- 5T0 ; Base ey 
case, ibid. 571. In a case where the 
vrove burkiindauzes, placed on guard over , ^5 

Treasury buildings, stole money in a box I „.,ij 
placed in the building, the Court held that the) s 
be convicted under s. 381, as having stolen the 
of their master while being employed os servants. 
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R. (Cr.) 55. In a similar case, where the piisoners were 
constables employed to gaard the house of a pnvate 
person, the Couit convicted under s. 380, not under 
s 381,3 W. R. (Cr.)29. The leason of the diffeience was, 
that in the former case the prisoifers weie the servants 
of the Gove.-nment, to whom the building belonged 
while they uere not such m the latter case. 

178. Evidence of Theft. —In cases where no direct 
proof can be given of the actual taking the usual evidence 
of a theft consists in show mg that the prisoner was found 
in possession of, or dealing with the stolen pioperty. 
Ev. Acts ill (a) . 5 W.R.(Cp.) 66,7 W.R.{Cr.)73, 13 
W.R. (Cr.)26,23 W.R.tCr.) 16, 25 W.R. (Cr.) 10 ; 21 C. 
328 at 336; 1879 P. R. No. 19; 1891 P. R. No. 15. The 
weight to be given to such evidence is puicly a question 
oi fact, and may vaiy from alwolute pioof to the 
weakest degree of suspicion. 

*■ It inAy be laii 3 down generally, th.it xvhcrcver the property of 
one man nhich hiis been taken from biiu without bis knowledge, 
cir coDseut, le found upon another, it la incumbent on that other 
to proie how he cumo by It ; otherwise, the presumption is that 
he obtained it feloniously This, like every other piesumptiun, 
18 strengthened, weakened, orrebuUed. by concomitant circum- 
atantes. too numerous id the nature of the thing to be detailed. 
It will be sufficient to allude to some of the most prominent, such 
as the length of time winch haa elapsed between the loss 
of the pioperty and the finding it again , eitbei us it may furnish 
more or less doubt of the identity of it, or as it may have chaagcil 
bands oftener in the meantime, or as it may increase the difli* 
cult)' to the prisoner of accounting for how he came by it, in nil 
vviiirh considerations that of the nature of the pioperty must 
gcncially be mingled. So the probability of the pnioner a having 
been near the spot from whence the propert) was suppoved to be 
taken at the time, as well as li's conduct during the whole tiana- 
action, both before and after the discover), are m.iierial ingre- 
dients in the investigation But the bare circumstance of finding 
in one s possession property of the same kind which another has 
lost, unless that other can fiora marks, or other circumstances, 
satisfy the Court and jury of tne identity of it, is not in general 
sufficient evidence of the goods having been felon ously obtained. 
Though, where the fact la very lecent, so as to afford reasonable 
prosumption that the property could not have been icaiiired in 
any other manner, the Court la warranted m concluding it is the 
same, unless the prisoner can prove the contraiy. Thus, a man 
being found coming out of another s barn. and. upon se irch, corn 
being found upon him of the same kind vvith what was vn the barn, 
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is pregnant evidence of gant.”P Eatt.,P.C. 656; aetotheprovlslois 
of s. 35 of the Act XIII of 1856, in regard to the possession 

of property reasonably eospected to be stolen, see 20 B. 318, 

Where property isfeand in the possession of another 
immediately after it is missed, the presumption is in 
general overwhelming that the person is the thief. Lord 
Hale, however, mentions a case in which a man who was 
found in possession ot a horse on the very day on which 
it wag stolen, was tried and condemned, “ before a very 
learned and wary judge,” and afterwards executed. 
About SIX months after, another roan upon conviction for 
another robbery, ” confessed he was the man that stole 
the horse, and being closely pursued desired a stranger 
to walk his horse for him, while be turned aside on a 
necessary occasion and escaped. ” ,2 Rale, P.C. 289. 
Loid Hale does not say whether the accused offered 
this explanation on his arrest, or when first placed 
before the magistrate. If he did not, he bad no one to 
blame but himself. Thieves m a crowd have been con- 
stantly known to transfer their booty to the pocket 
of the most respectable person near them. False charges 
of theft are often founded upon similar contiivance. 
Where the place in which the propeity is found, is one 
to which several persons have equal right of access i 
cannot be said to be in the possession of any of them- 
The mere fact of finding property in a family house, can 
raise no presumption that any one of several 
living in the house had brought it there 6 B. 731 ; 

A. 445, at 447, 1905 P.L. R. 196=2 Cr. L.J. 230. It 

be otherwise, of coarse, if the property was found in 

room, or in a box, exclusively used by any ^ 

member. 1896 P, J. L. B. 279. Evans, 2 Cox. 270. do, 
when stolen property was traced to the husband s ooo • 
and the wife and husband were shown to f . 

jointly secreting it, it was held that these facts esta 
no original possession by the wife, and that her su 
quent conduct only showed a wish to screen her bus c 

5 N.-W. P. H. C. R. 120. 

When a cons derable interval has tn 

the theft and the finding, the iveight to he attribu e 
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this latter fact will depend on the special circumstances 
of the case. 26 M. 467 ; when a stolen buffalo was not 
traced to the accused until twelve months after the 
theft, it was held the interval was too long to }ustify the 
presumption, 1885 S. J. L. B. 366. Where the property 
lost consisted of two pieces of woollen cloth, in an un- 
finished state, each about twenty yaids, which were 
missed on the 23rd January, and traced to the prisoner 
on the 21st March, Patteson, J , said : “ I think the 
length of time is to be considered with reference to the 
nature of the articles which are stolen If they are 
such as pass from hand to hand readily, two months 
would be a long time; but here it is not so.” R v. 
Partridge, 7 C. & P., 551 11 C. 160, & 23 W. R. (Cr.) 
16;6A, 224 at 227; L.B.R.(1872-1892) 354. See Adams, 
3 C. & P. 600, where Parke, J., directed that possession 
after three months is not recent where the articles were 
•common articles. See R v. Cooper 3 C. & K- 318; L. B., 
R. (1872-1892) 366 ; 9 Eom. L. R. 27=5 Cr. L. J. 63, 
where R. v Croichurst, 1 C. & K. 370, is followed. In 
a case where pioperty stolen was traced 'to the accused 
4ibout two years after tbeft but the accused falsely 
.alleged that he had the aiticles continuously m hia 
possession for eight years, this statement was construed 
to mean that he had possession immediately after the 
theft and he was held disentitled to the benefit ordi- 
narily ensuing from the fact there is an interval of two 
years between the theft and the tracing of the stolen 
property to the accused, R v. Evans. 2 Cox. 270. Where 
there was an interval of three weeks, the Madias High 
Court held the proper presumption would be not that the 
accused stole but that he was the receiver of stolen p roperty , 
13 Cr. L.J. 140=13 Ind. Ca. 828. Wheie stolen property 
was found on the necK of the accused's sister twelve 
days afterthe theft and the jury found the accused guilty 
of being in possession of stolen property, the High 
Court held the conviction was right, 12 Cr. L. J. 
48=9 Ind. Ca. 288. See 11 A. L. J. 94=14 Cr. L. 
J. 124=18 Ind. Ca. 684. In 10 M. L. T. 237=12 Cr. 
L. J. 549=12 Ind. Ca. 525, an interval uf four months 
was considered not recent enough to fasten responsibility 
upon the accused especially where some of the articles 
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IB pregnant evidence of guilt.” 3 Eaaf.,P.C, 656, as to the provisions 
of 8. 85 of thf Police Act XIII of 1856, in regard to the possession 
of property reasonably Bospected to be stolen, see 20 B. 348, 

Where property isfftund ia the possession of another 
imtaediately after it is missed, the presumption is in 
general overwhelming that the person is the thief. Lord 
Hale, however, mentions a case in which a man who was 
found in possession ot a horse on the very day on which 
it was stolen, was tried and condemned, “ before a very 
learned and wary judge,” and afterwards executed. 
About SIX months after, another man upon conviction for 
another robbery, ” confessed he was the man that stole 
the horse, and being closely pursued desired a stranger 
to walk his horse for him, while he turned aside on a 
necessary occasion and escaped. ” S Hale,F. G.J • 
Loid Hale does not say whether the accused oflerea 
this explanation on his arrest, or when first 
before the magistrate. If be did not, he bad no one 
blame but himself. Thieves in a crowd have been con- 
stantly known to tiansfer their booty to the 
of the most respectable person near them. False ^“^^8 
of theft are often founded upon similar ' 

Where the place in which the property is foimd, is 
to which several persons have equal right of 
cannot be said to be in the possession of any o • 
The mere fact of finding property in a family 
raise no presumption that any one of £2 

living in the house had biought it there 6B. ' 

A.445.at447, 1905 P.L. R. l96=2Cr. L.J.230. Itwould 
be otherwise, of coutse, if the property was ., i 
room, or in a box, exclusively used by any in 
member. 1896 P. J. L. B. 279. Evans, 2 Cox. 4/U. 
when stolen property was traced to the husban 
and the wife and husband were shown to 
jointly secreting it, it was held that these facts es 
no original possession by the wife, and that ® 
qucnt conduct only showed a wish to screen her 

5 N.-W. P. H. C. R. 120. 

Wlien a cons derable interval has to 

the theft and the finding, the weight to be attri 
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this latter fact will depend on the special circumstances 
of the case. 26 M- 467 ; when a stolen buffalo was not 
traced to the accused until twelve months after the 
theft, it was held the interval was too long to justify the 
presumption, 1883 S. J, L. B. 366. Where the property 
lost consisted of two pieces of woollen cloth, in an un- 
finished state, each about tw'enty yards, which were 
missed on the 23rd January, and traced to the prisoner 
on the 21st March, Patteson, J , said : " I think the 
length of time is to be considered with reference to the 
nature of the articles which are stolen. If they are 
such as pass from band to hand readily, two months 
would be a long time; but here it is not so.” R v. 
Partridge, 7 C. & P., 551 11 C. 160, & 23 W. R. (Cf.) 
I6j6 A.224 at 227; L.B.R.(1872-1892)354. See Adams, 
3 C. & P. 600, where Parke, J , directed that possession 
after three months is not recent where the articles weio 
•common articles. See H v. Cooper 3 C. & K. 318; L. B., 
R. (1872-1892) 366 ; 9 Bom. L. R. 27=5 Cr. L. J. 63, 
where li. v. Oroichurst, 1 C. & K. 370, is followed. In 
a case where pioperty stolen was traced 'to the accused 
•about two yeats after theft but the accused falsely 
alleged that he had the aiticles continuously m his 
possession for eight years, this statement was construed 
to mean that he had possession immediately aftei the 
theft and he was held disentitled to the benefit ordi- 
narily ensuing from the fact theie is an interval of two 
years between the theft and the tracing of the stolen 
property to the accused, i? v 2 Cox.270. Where 

there was an interval of three weeks, the Madias High 
Court held the proper presumption would be not that the 
accused stole but that he was the receiver of stolen property, 
13 Cr. L.J. 140= 13 Ind. Ca. 828. Wheie stolen property 
was found on the necic of the accused’s sister twelve 
days afterthe theft and the jury found the accused guilty 
of being m possession of stolen property, the High 
Court held the conviction was right, 12 Cr. L. J. 
48=9 Ind. Ca. 288. See II A. L. J. 94=14 Cr. L. 
J. 124=18 Ind. Ca. 684. In 10 M. L. T. 237=12 Cr. 
L. J. 549=12 Ind. Ca. 525, an interval of four months 
was considered not recent enough to fasten responsibility 
upon the accused especially where some of the articles 
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wei-e found in the accused’s wife's house where he was 
not residing at the time of search. In another case, a 
knife, candlestick, watch, eye-glass, and muffineer were 
all stolen from the same house. A year after, all five 
articles were found in the possession of the prisoner. 
Tindal, C J., pointed out to the jury that it was impro- 
bable that this curious selection of aiticles could all get 
into the hands of the same person, unless he had some- 
thing to do with the original taking. R: v. Dovey, 

S. note by Mr Gve2L\H5,2 Russ. 1309 [7th Ed). At all 
events, the circumstance required a good deal of expla- 
nation, which does not appear to have been given 


Where the piopertj’ stolen can only he identified by 
its species, it would generally be unsafe to convict th® 
prisoner. Ratanlal 227; 7 M. H. C. R. Appx. 19. Thus 
when the pioperty stolen is paddy or salt not ^ 
identify, conviction had to bequoshed,Weirl. ^29. hut 
where the article stolen was money but the accused W 
secreted exactly the lost amount in his trousers it vvaa 
thought safe to convict him, 2M, L. T. 498:^7 Cr. - 
218 It IS unsafe to convict on bare possession of su 
common articles unless he can be brought into 
connection with it, either as having just left a place wn 
pioperty of the same kind was stored, as pepper in a 
house; or where he has been entrusted with goods, 
coal, for delivery, and afterwards is found 
similar goods, out of the usual course of business fo^P 
son in his position R.v. Burton, Dears C. C. 282^ • 

J. (M. C.) 52 ; R. v. Hooper, 1 F. & F. 85. Lord Haic 
says' " I would never convict any peison for s ea 
the goods of an unknown peison. merely gjjj, 

would not give an account of how he came bj ► 
unless there was due proof uiadis that there was a 
committed of these goods ” 2 Hale, P. C. 290. 
Burton's case, just cited, Maulo, J., said : " If a . 
into the London Docks sober, without any means o g 
ting drunk, and comes, out of one of the 
drunk, wherein are a million gallons of wine, I thm 
would be reasonable evidence that lie had sto en 
of the wine m that cellar, though you could not p ^ 
that any wine was stolen, or any wine was mis 
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And so, if a train had just started from a railway station,* 
and a cooly was found leaving the station with a valuable 
watch in his waistcloth, of which he could give no rea- 
sonable account, I imagine he might be convicted of theft, 
though the actual owner could not he produced. But on 
suspicion of theft of ceiiam articles fiom a running 
goods tram, a van in which four coohes were travelling 
was searched, the pioperty missed was not found but 
hidden under a heap of clothing belonging to the four, 
coolies were discovered ten Than*- of cloth abstracted 
from the next van , it kvas held none of the four could be 
convicted of theft m the absence ol evidence to connect 
one or moie of them individually with the possession of 
the cloth, 23 A. 306. 

Wlien an accused is. convicted un the giouud that he 
is found in possession of property the subject of recent 
theft under the presuinptron raised by s li-i, ill. (a), Ev 
Act, he may not only be convicted of theft, bub also of 
an^' of its aggravated forms dealt with in ss. 380 or 381. 
1882 A W. N. 143 & 224. 

II. BXTOKTION. 

179 Extortion. — Extoition (s 3 h 3) agrees with theft 
m being a mode of dishonestly getting possession of the 
property of anothei . and therefore it can never be com- 
mitted where the demand, which is the foundation of 
the charge, is one which the accused bnnti j\,ie believed 
himself entitled to make 3 B. H. C. R. (Cr, Ca.) 45; 5 
M. H. C. R., Appx. 14. The property which is obtained 
by extortion is not hinited, .is in theft, to movable 
property It is desciibed as “any property or valuable 
secmity, or anything signed or sealed which may be 
converted into a v.ihiable security ’* A man might 
commit extortion by compelling anoth'.r to assign to 
hJin an estate,, or to cieate a moiya^e oj an annu.’ij' 
in his favour A valuable security is defined by s 30. 
The ra'^ical difference between theft and extortion or 
robbery, is, that in the latter cases, the offence is earned 
out by overpowering the will of the owmer, and thereby 
inducing him to give up his own property Tl" 
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important question therefore is, what means are so 
illegal as to convert an innocent, or actionable, proceeding 
dnto a crime. 

As I'egards extortion, these means are described 
by the woids (s. 383) “whoever intentionally puts any 
person in fear of any injury to that person or any other, 
•and thereby dishonestly induces the person so pat in 
fear to deliver to any person, “ etc. The word “ injury ” 
is defined by s. 44 as denoting “ any harm whatever ille- 
gally caused to any person, in body, mind, reputation, 
or property. ’’ It is obvious, however, that no criminal 
charge could be sustained by a man of ordinary health 
and vigour, who gave up his property because be was 
threatened with a blow ftoin a switch, or with the repeti- 
tion of a story which would bring him into ridicule. The 
threat must be of an injury which would so put a person 
into fear as to induce him to deliver his property. 
Exceptional cases might arise where the person was a 
child, a nervous woman, or a man in weak health or 
advanced o'd age. Putting aside such cases, tbe 
question will be, what is the degree of fear which wouI<l 
justify a person of ordinary strength of mind in giviog 
up fijs property, in order to escape from the injury with 
which he was threatened. 


This question was for the first time thoroughly e;^ 
amined in a case where the prisoner was charged with 
robbery, the^ fact being that the prosecutor had gwcu 
him the money, under terror induced by a threat that 
the prisoner would take him before a magistiate and 
accuse him of having attempted an unnatural 
Donnollt/s case. 1 Leach 229. 2 East, P. C. 715. The 
judges held that the charge was raado out. Theresin^ 
•of the discussion is stated as follows in 2 East, at 718. 


On the one hand ths fear is not confined to an appreheosio® 
of bod.ly injury; and, on the other hand, it mast ho of .»°j ‘ 
nature as, m reason and common experience, is likely t® 
a person to part with hia property against his 'vtll, ana P 
him as It were under a temporary euspension of the 
•excrcisinK It through the ioaoeaceof the terror ‘ , 

which case, fear supplies, os well in Bound reason a» ‘ “ 
"•onstmction. the place of force, or on actual taking hy rioleoce. 
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or assault upon the person.” See, too. per Wilde, B , i?. \. Walton, 
L. & C. 288 ci32 L. J. (U. C.) 19=^9 Cox. 268, 

A threat of chargipg another with misconduct, not 
amounting to a crime, but calculated to injure him in 
his reputation, or m his domestic relations, would come 
within the section R. y. Tomlinson, [1895] 1 Q. B, 
7C6 ; threatening to expose a clergyman who had inter- 
course with a woman m a house of ill-fame, in his own 
chuich and village, to his own bishop and archbishop and 
also to publish hifi shame in the newspapeis was held to 
be such a threat as a man of ordinary firmness could not 
be expected to resist, Mtard, 1 Cox. 22;followed in Chalm- 
ers, 10 Cox. 4S0 ; Southerton, 6 East 126. In Smith, 
1 Den. C. C. 510 = 19 L. J. (M. C.) 80 it was held the 
rule the threat is not of a criminal character unless it is 
calculated to overcome the ordinaiy will of a firm man 
has reference to the general nature of the evil threat- 
ened and not to the probable effect of the threat on the 
mind of the particular party addressed. The thieat 
need not bo one of accusation before a judicial tribunal, 
Ttohin&on, 2 M. & Rob. 14. Money extorted by 
frightening the complainant is covered by the section, 
Loiell, 8 Q. B. D. 165. In 1 C. P. L. R. 24, money 
obtained by a vaccinator on threat of causing pam 
to children was held to be within this section. So also 
money obtained by a village headman threatening certain 
people with prosecution for indulging m cock-fighting 
near a public road. 14 Cr. L. J. 413=20 Ind. Ca. 237. 

Threats of bringing criminal accusations are express- 
ly recognized as modes of extoition by ss 388 and 389, 
which inflict special punishment, whether the person 
threatened has yielded or not, whoie the accusation 
threatened is of a heinous nature Extoition is not 
limited to threats of such accusations, though cases may 
easily be imagined where the accusation threatened 
ought not to overpower an ordinary mind 

Where a woman was got into a room where a mock auction 
was going on, and was told that an article was knocked down to 
her, and that if she did not pay she should go to Bow Street before 
a magistrate and thence to Newgate, there to be imprisoned till 
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she could raise the money, and then a pretended constable was 
broupht in, and she paid the money for the purpose of obtaining 
her liberty, a conviction for robbery was set aside. The ]udg?s 
held “ that there was no reason for such a degiee of terror in this 
case as to induce the prosecutrix to part with her money; she 
might haie knonn that having done no wrong, if she bad be*n 
taken to ptison, the law would have taken her under its protection 
and set her free. And that the law did not allow the fear of being 
sent to prison to hfe a sufficient ground of terror to constitata a 
robbery." -R. v. Woorl,S Ea^UP. C. cf, li. v. McGrath, b.R- 
1 C.C. 203, R. where, under rather weaker circumstances, the juds*’® 
doubted whether a robbery had not been made out. 


Such a case in India would certainly be robbery under 
s. 390, as there was an actual wrongful restraint. If. 
however, there was only a threat, with no immediate 
power of carrying it out, it would probably be held 
insulheient to amount to extortion. 


In the case of ciimmal accusations, as in all other 
cases, the threat may be of injury to another, if it is 
intended to operate upon the person to whom it is 
made Where the prisoner threatened A’s father that 
he would charge A with having committed an aboinin* 
able offence with a mare, unless be would buy the mare 
from him for 10s , it was held that he 
an offence under a statutory provision similar to s. 389 I 
V. liedman, L. R., 1 C.C.R. 12=10Cox. 159. Similarly 
by arrangement between several persons the threat may 
be used by one and the property received by another, Z • 
H. C. R. 394. And U is immaterial whether the charge- 
is true or false, for the offence consists in using 
terrors of the law for the purpose of extracting mone)- 

7 W. R. iCr.)2S-, Gardner. 1 C. & P. 479; .Ji ' 

1 C. & K. 212 ; these rulings were followed m W«ir • 
441, where it was laid down that though the threa o 
the process of the law is perfectly lawful, to do so or 
purpose of enforcing payment of more than is ^ 
illegal and such a threat made with such an qbjec ^ 
throat of injury. So that a village headman 
Rs 10 for injmy to his goat worth Rs 21 and o a ^ 

payment by threat of a prosecution for miscine ■ 

rightly convicted under b. 384. to 


-seem to be sound. The courts are not en 
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scrutinize the motive of a paity entering into a contract 
with respect to a compoundable offence. Though the 
goal was worth only Ks it would cost the offender 
more than Ks 10 in time trouble and money if he had 
been prosecuted on a charge under s, 4.34. On a trial for 
extortion, evidence that the complainant in truth deseiv- 
ed the imputation levelled against him with a view to 
coerce his will would be irrelevant, Cracknell, 10 Cox. 
408 : unless it be that the imputation was in respect of 
•a compoundable offence and that the accused did not 
really extort but obtained payment by way of com- 
pounding such an offence, Richards. 1 1 Cox. 43. Similarly 
'Where the object is to compel the delivery of accounts of 
money honestly believed to be trae and owing, Coghlan, 
4 F. & F. 316. 

Threats m tunes of public disturbance to bring a mob 

• down upon the prosecutor’s house to destroy it, unless 

money is given . case. 2 East, P C T20 , Brown's 

•case, ihxd 731 , or tbieats to cause the loss of an 
appointment, by the use of influence with the superior 

• of the person threatened, 18 W.R. (Cr.) 17, or a wrong- 
ful airest, and thieat of continued detention by a police 
officer, 27 C. 925, Roherlson, 10 Cox. 9, oi threat of 
burning a Bank aud stopping its business, if money was 
not paid to the accused by being deposited at a place 
indicated, Smith, 2 C. &K. 882=4 Cox. 42, over-iuhng 
Pickford, 4 C. & P. 227, come within s 38.1 Now the 
subject IS regulated in England by 24 it 25 Vic c 96, s. 
49 The seizure and detention ot carts of fiiowood until 
dues weie paid on them, was held not to create a fear of 
an injury within the meaning of s 383, even on the 
assumption that the claim was unfounded. 3 B. H. C. R. 
(Cr. Ca.) 45. Similarly as to obtaining money by threats 
that otherwise tlie complainant’s trespassing cattle would 
be impounded, Weir I. 438 & 440, or that the accused, 
a j’unior pleader would retire from the case if complainant 
did not pay the extra fees demanded, 5 M. H. C. R., 
Appx. 14, or a toll-gate keeper demanding tolls not really 
•due and detaining carts to enforce payment, Weir I. 
440. Where tolls were paid on entry into a town 
-but the contractor’s Gumasta disregarding previous 
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.warningsillegally levied toll a second time when thecarts- 
were leaving the town preventing the carts from pass- 
ing until such illegal payments were made, it was held, 
in Weir I, 441 that he was rightly convicted. It is 
not extortion to obtain money from a person who believes 
it to be legally due, though his belief is created by a 
fraud. The offence is cheating, 4 W. R. (Cr). 5 ; 3. 
W. R. (Cr,) 32. It has been ruled in 5 W. R. (Cr.) 19, 
that extortion can never be committed unless the owner 
of the property actually delivers it to the accused, and. 
that It is not sufficient if he takes it away in the presence 
of the prosecutor. In the particular instance, it was 
held that the offence really committed was robbery. 
But suppose a man enters the room of another, and 
threatens to accuse him of murder, unless money is paid 
to him, and then takes up a puise which is lying on the 
table. If the prosecutor nods to him, and be then 
carries it away, surely this is a delivery to hitn_: and 
what difference can it make that the prosecutor simply 
allows his purse to be carried away, under the influence 
of fear, without resistance or objection ? See ^ Ea^U P- 
G. 707. Where several persons are engaged in the same 
design to e.vtort money, and some use the threat while 
others receive the money, all ore guilty of extortion, 
2B.H. C. R. 394. But the mere fact that extoriion is 
committed in the presence of a villnge-choukedar wil^ 
out eliciting any disapproval on his part is not enoug 
to render him liable as an abettor, 8 C. 728. Siniiiat y 
one who advances money to another to pay to the 
tioner cannot be regarded as an accomplice, 27 C. 144 
925; 33 C. 649. 

The fear c.insed by the threat must be the operatiOe 
influence which caused the delivery. The 
the offence is that by reason of the threat a person ® ^ 
duct IS depiived of '* that element of free ‘’Y' 

action winch alone constitutes consent E. v- - 

&C.288, i?.v. RoUrtson^X^&iC. 483=10Cox.9. 
prisoner 18 already in possession of the 
quent threat which pieventsthe owner from claiming 
return of the property will neither be exlortion^nor 
bery. He slipped his hand into the prosecutor s poc • 
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and took fais purse.' The prosecutor then saw hi't puree 
in the hand of H, and demanded it. H replied. “Villain^ 
if thou speakesfc of thy purse, I will pluck thme house 
over thy ears, and drive thee out of the country 
as I did John Somers.” Upon this he went away 
with the purse It was held that if he had used 
this language before he got possession of the purse, it 
would have been robbery, but as the theft was complete 
befoie the menace, it was only larceny. Hannan's case, 
1 Hale, P C. 634, recognized by De Grey, C J., and Lord 
Minsfield.C J., in Z>o«»oZ///’s case ; 2 ^asf.P. G.734,7SG. 
So. if persons come to lob a man, and make him swear 
to bring them a sura of monev, which he afterwards does; 
if the subsequent delivery is fiom a sense of the obliga- 
tion of the oath, it is not extortion ; if from a continuing 
sense of fear, it IS, 7 P C.281 ; SEast.P O 733. In 
one case the piisoner threatened to accuse the prosecutor 
of an infamous crime. Various negotiations were enter- 
ed into to buy off the charge, and at last a sum of money 
was paid to him The prosecutor deposed that at the 
beginning of the tiansaction he appiehended injury to 
his person and character, but that at the time when he 
handed over the money he bad no such apprehension, 
but parted with it fot the sole purpose of bringing the 
prisoner to justice. It was held that no robbery was 
committed, and in India it would be held that there was 
no extortion Beane’s case. 2 East, P C 734 

III. BOBBBItV -VND DACOITy. 

180. Robbery and Dacoily (s. 390) is a special and 
aggravated form of either theft or extortion In either 
case, it IS necessaiy to establish all the facts which are 
required to make out a complete theft or a complete 
extortion, already defined. Extortion becomes robbery 
" if the offendei, at the time of committing the extor- 
tion, is in the presence of the person put m fear, and 
commits the extortion bv putting that person in fear 
of instant death, of instant hmt, oi of instant wrongful 
restraint to that person, or to some other person, and, 
by so putting him in fear, indnces the person so pot in 
fear then and there to deitvei up the thing extorted. 

41 
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warningsillegally levied toll a second time when the cart& 
were leaving the town preventing the carts from pass- 
ing until such illegal payments were made, it was held, 
m Weir I. 44l that he was rightly convicted. It is 
not extortion to obtain money from a person who believes 
i o e legally due, though his belief is created by a 
fraud. The oFfence is cheating, 4 W. R. (Cr). 5; a 
*♦ ' (Cr.) 32. It has been ruled in 5 W. R.(Cr.) 19, 
* 1 . never be committed unless the owner 

of the property actually delivers it to the accused, and 
f sufficient if he takes it away in the presence 

^ particular instance, it was 

held that the offence really committed was robbery. 
But suppose a man enters the room of another, and 
threatens to accuse him of murder, unless money is paid 
to mm, and then takes up a pui se which is lying on the 
table. If the piosecutor nods to him, and he then 
carries it away, surely this is a delivery to him: and. 
what difference can it make that the prosecutor simply 
allows his purse to be earned away, under the influence 
m fear, without lesistaace or objection ? See 2 Ea<it, 

C. 707, Where seveial persons are engaged in the same 
design to extort mouey, and some use the threat while 
others receive the money, a!! are guilty of extortion, 

2 B. H. C. R. 394, But the mere fact that extoition is 
committed in the presence of a villnge-choukedar with* 
out eliciting any disapproval on his part is not enough 
to render him liable as an abettor, 8 C. 728. Similarly 
one who advance? money to another to pay to the extor- 
tioner cannot be regarded as an accomplice, 27 C. & 
925; 33 C. 649. 


_ The fear caused by the threat must be the operating 
inflopnce which caused the delivery. The essence of 
the offence is that by leason of the threat a p»*rson’s con- 
duct is deprived of "that element of free voluntary, 
action which alone constitutes consent”- E, y. Ogden, L- 
« C.288,2?.v. i?o6'’rf«o«,L.&C. 483=:tOCox.9. 
prisoner is already m possession of the property, a subse- 
quent threat which pieventathe owner from claiming the 
return of the property will neither be extortion nor rob- 
1^6 slipped his hand into the prosecutor’s pocket, 
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and took his purse.' The prosecutor then saw his purge 
in the hand of H, and demanded it. H replied. " Villain, 
ii thou speakest of thy purse, I will pluck thine house 
over th)’ ears, and drive thee out of the country 
as I did John Somers.” Upon this he went away 
with the purse It was held that if he had used 
this language before he got possession of the purse, it 
would have been robbery, but as the theft was complete 
befoie the menace, it was only larceny Harman's case, 
1 Hah, P. 0 $34, recognized by Ue Grey. C. J., and Lord 
SlinsfielJ, C. j., in Donnolti/'s case , 2 East, P. C. 7S4,7S6. 
So, if persons come to vob a man, and make him swear 
to bring them a sum of monev, which he afterwards does; 
if the subsequent delivery is from a sense of the obliga- 
tion of the oath, it is not extortion , if from a continuing 
Hale,P. 0.231 ; 3 East, P 0 733. In 
one case the piisoner threatened to accuse the prosecutor 
of an infamous crime. Vanous negotiations were enter- 
ed into to buy otf the charge, and at last a sum of money 
was paid to him The prosecutor deposed that at the 
bogmning of the tiansaction he apprehended injury to 
his person and character, but that at the time when he 
handed over the money he had no such apprehension, 
but parted with it foi the sole purpose of bringing the 
prisoner to justice It was held that no robbery was 
committed, and in India it would be held that there wag 
no extortion Reane’s case, 2 East, P. 0 734. 

III. BOBBERY .VND OACOITY. 

180. Robbery and Dacoity (s. 390^ is a special and 
aggiavated form of either theft or extortion. In cither 
case. It IS necessary to establish all the facts which are 
required to make out a complete theft or a complete 
extortion, aheady defined. R\tortion becomes robbery 
"jfthe offender,, at the time of committing the 
tion, IS in the presence of the person put in fear, and 
commits the c.xtortion bv putting that person in fear 
of instant death, of instant hint, ot of instant wrongful 
lestramt to that person, oi to some other person, and, 
by so putting him in fear, induces the person so put in 
fear then and there to deliver up the thing extorted. 

41 
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The offender is said to be present if he is sufficiently 
neai to put the other person in fear of instant death, of 
instant hurt, or ot mstant wrongful restiaint ” Theft 
becomes robbery if the offender voluntarily causes, oi 
attempts to cause to any person, death, or hurt, or 
wrongful restraint, or fear of such. It will be obseived 
that the per.son to whom the injury’ is caused or tlueat* 
ened need not be the person w’ho is being robbed. A 
threat by a robber, that he will till a man’s wife or 

child, if there is an immediate capacity of canying out 

the threat, will satisfy the section. Per Hothain. B , 
2 iiasf. P C. ns. 

There is, however, an impoitant dtffeience between 
robbeiy founded on extortion and robbery founded on 
theft. In the former case, the entire menace must have 
been completed before the property was delivered up, and 
must be the cause of the delivery. In the latter case, it 
is.mdiffeient whether the violence, or threat of violence 
has been offered “ m order to the committing of the theft, 
or in committing the theft, oi in carrying auay, or 
attempting to carry away, property obtained by the 
theft.’ The result is, that, in the foimei instance, Ziff r* 
case, cited above (p. (>41). is still good law : in flw 
iattei instance, it le not 

Any violence which comes within the teims of 
and which is used foi any of the purposes there speci ^ ■ 
will convert tlieft into robbery, as, for instance, i 
person is hurt by the offender m the act of teaiing o an 
eai-ring or nose-ring. Lapter's case, 2 Ea^f, P' 

= 1 Leach 320; Moore, 1 Leach 335; Simpson s case, 
Dears C. C. 421. If pain is caused the offence is coi n* 
plete (s. 319), Mason. R. & R. 419, or if an 
cause pain is made the offence is ctiiuplete oven 
no pain is actually cau»ej, 5 W. R. (Cr.)9S. Bu ’ 
thief snatches awa\ by force a packet "hicb ano 
IS canying under his arm, no doubt tbo offender i ’ ^ 
violeuce in getting possession of the property bu 
to cause hurt or wrongful resiiaint or fear of bur 
wrongful restraint and consequently bi^ act is simi 
heft l)ut not robbery. Itaher’s case, 1 Leach 
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ltobin'i> case, 1 Leach 290; Steuard’s case, 2 
East, r. C T03 ; Horners case, 2 East, P. G. '03; 
Macauley’s case, 1 Leach 287 ; GnostI, 1 C. & P. 304. 
Again even where voluntar 3 'hiirt is caused, it must be’m 
order to the committing of> theft or in committing thetl, 
6 W. R. (Cr.) 85, or m carrying away or attempting to 
carrj’ away the stolen property, so that hurt caused to 
avoid capture when snipnsed would not convert the 
theft into lobbery, Ratanlal65. 3 W.R. (Cr.) 14; Weir 

I. 442, 01 hurt caused in dispossessing people of immove- 
able property although theft also might have been com- 
mitted at the same time as an independent act, 5 C. W. 
N. 372 But where the accused assaulted the com- 
plainant with intent to commit rape and in her terror 
she offered him. money to desvst which he accepted, he 
was found guilty of lobbery, /? v Btackhavi, 2 East, P C 
Til ; under the Code this will be extortion as defined m s 
36'H Similar'y if thieves entei a house and the inmates 
ore so terrified that no one daies to resist, the fact that 
no hurt was caused would not prevent the crime from 
being lobbery or dacoity, 10 Bom. L. R. 632=8 Cr. L. 

J. 143. In the case of threats, what is impnitant is 
the effect reasonably produced upon the mind of the pro- 
secutor, not the actual purpose of the offender to cai ry out 
his threat. In DontioUi/’s case. Lord Mansfield, C. J . 
said “ That it was clear no actual danger to the ownei 
need exist, for if a tinder-box or candlestick were used 
instead of a pistol, it was still cobbeiy ” 2 East, P, C. 
726. And, of course, it w'ould be no defence to show that 
the pistol was unloaded oi out of Older. Nor ts it neces- 
sary to show actual threats, if the conduct of the accused 
implies a threat , ab, where a mob came up to a house 
after the prosecutor had refubed to give money to 
one of the members, and only went away aftei he had 
given them the monc}' they asked for Ttxphn's case, 
2 East, P C 712 , 7 W. R. (Cr.) 35 ; .4 stley'^ case, 2 East, 
P. C. 729 , Brown's case. 2 East, PC 73 1 Nor does 
it make any difference that the article was obtained 
undei the plea of asking for chanty, or under colour 
of a sale, if it was really extorted by such violence, oi 
feai of violence, as amounts to robbery 1 Hale, P C 
533, Simon's case, 2 East, P C 712 d 731 And 
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it is equally robbery, though the articles were not taken 
from the person of the owner, if they were taken in his 
presence, while he was under the influence of the tear 
caused by the prisoner’s conduct. 1 Rale, P. G. 538 ; 2 
East, P. C. 707 ; or while wrongfully restrained, 5 W. 
R. (Cr.), 19. Hughes' case, 1 Lewin 301 ; 1896 P. R. No. 
12, Gascoigne's case, 1 Leach 280. 

Every lobbery involves a completed act of theft or 
extortion, and therefore the accused must have had sucha 
possession as would constitute either of the above crimes. 
AVhere it was found that the prisoner had stopped 
the prosf'cutor as he was carrying a feather-bed on his 
shoulders, and tuld him to lay it down, or he would shoot 
him on which the jjrosecutor laid the bed on the ground ; 
hut before the prisoner could take it up, so as to remove 
it from the spot where it lay, he was apprehended, 
the judges were of opinion that the offence was not com- 
pleted, and the prisoner was discharged. Farrell i case, 
2 East, P. G. 557', 1 Hale, P. 0. 583. In y 
would have been convicted of an attempt under s. oil* 
If, however, the accused has had even a momentary 
possession of the article, it is suldcient, though he after- 
wards drops It, 01 returns it to the owner. Lupitr s case, 
2 East, P. G. 557 ; Peat's case, ibid. - 

The violence which is necessary to make out a robbery, 
must have been used for one of the purposes mentione 
in s. 390 Where a man was trying to steal a basket _whi 
was tied to a cart, and the owner stretched out hi’-m 
to lay hold of it just at the moment when the tine wa 
cutting the string with a knife, and the prosecu or 
wr’st was cut, upon which he releised his hold, an 
prisoner made off with the basket, this was held 
only theft, as the wound was a mere accident y’ . 
have been different if it had been inflicted to ma 'C 
owner give up his grasp, i2. v. Edwards, I C'*- 3^ . ' 

where a thief, finding himself obseived, 
booty and lan away, throwing stones at the own 
prevent pursuit, the Madras High Court staled 
offence was not robbery, Weir I. 442 ; 4 L. fc. R- 
Cr. L. J. 446, The same result folloucd when in® 
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accused stripped a child of his ornaments and'when the 
child threatened to tell his mother beat him to obtain 
his silence, 6 C. P. L. R. 36. If he had retained the 
goods, and beaten off pnrsnit by pelting the pursuers, it 
would have been robbeiy, 17 M. L. J, 118=5 Cr. L. J. 
201 . 

In robbery, and also in the offence of dacoity (s. 391), 
which IS one of its forms, there can be no conviction 
wliere the property was taken by force or menaces, under 
the ionn fide belief that the piisonets were taking what 
was then o\\n,3M. H- C. R. 254; Hall 3 C. & P. 
409. But it IS no excuse that the piisoners were actuated 
by moral or religious motives in depriving another of 
what they knesv to be Ins property, 15 A. 299; ante 
§ 174 at p 619 

Uobbery committed or attempted by five or more 
persons is dacoity is 4911, which again gives rise to 
various other offences of a cognate character (ss 395— 
40“2h some of which are discussed in notes to those 
sections m Pait I The olTence defined by s. 397 must be 
committed at the time the lobbery oi dacoity is being 
committed or attempted. If the offenders run away on 
being detected, and then attempt to commit violence to 
avoid ai rest, they cannot be convicted under ss 397 & 
511 23 A. 78. As regards dacoity, the very definition 
in s 391 embiaces an attempt to commit robbery. 
Hence s 511 infra deahng with attempts in general 
does not apply to the offence punishable under 9 395, 
7 W. R. (Cr,) 48. Wheie five oi more persons are found 
assembled togetliei undei. suspicious circumstances, an 
intention to coiumit dacoity may be inferred from those 
ciicumstances, as, for instance, from the possession of 
guns or othei weapons, for which they had no license, 
concealed on their persons, foi which no explanation 
was offered, 23 A. J24. The code provides for three 
diffeient degrees of offence m connection with dacoity, 
m- (1) the actual commission of dacoity (s 395), (2) a 
preparation for it <s .499), and (.0 an assemblage for the 
same purpose (s 402) AH the o''ences have this in 
common, that they presume an intention or agreement 
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to commit dacoity by five or more persons. In a popu- 
lar sense, an .assembly to commit dacoity may be a 
preparation for it. But a mere assembly without further 
preparation is not a preparation within the meaning of 
s. 399 For if it were, s. 402 would be redundant. This 
section applies to the case of mere assembling without 
proof of other preparation for which there is a maximum 
punishment of seven years, whilst the preparation 
which is the subject of s. 399 is punishable with ten years’ 
imprisonment. A. person can thus be not guilty of 
dacoity (s. 395) and not guilty of preparation (s. 399). 
and yet be guilty of an assembly, (s. 402) — per Woodroffe, 
J . m 41 C. 350=18 C. W. N. 498. 

IV. CRIMINAL MISAPPROPRIATION. 

181. Criminal Misappropriation.— This is the act 
of dishonestly converting to a man’s exclusive use, even 
for a time, the movable property of another, which has 
come lawfully into the possession of the offender (s. 
403) The latter circumstance distinguishes the offence 
equally fiom theft and from cheating It will be 
observed that all the illustrations given in ss. 403 and 
404 are of cases where no contractual relation eMsts 
between the owner and the possessor of tlie propertj’p 
before the misappropriation takes place The acciweil 
acquires the possession innocently but its retention be- 
comes wrongful and fraudulent either from any .sui>Y' 
guent change of intention, 1905 A. W. N. 9=2 Cr. L- 
J. 94 ; 9 Cr. L. J. 312 ; 6 Bom. L. R. 1093=1 Cr. C. J. 

1109. or from knowledge of some new fact with wine 
the party was not previously acquainted, IS C. 383 1 > 
400. Hence the offence is completed by a mental aC ' 
without the necessity for the property misappi'opf*^ 
being in any way used for the benefit of the accuse o 
to the detriment of the prosecutor, 1889 P. R- I’®* ' * 

So the section applies wheie more money than was u 

W.IS given to the accused, who retained the 

he found out the mistake. 2 N.-W. P. H 

see E V Middleton, L. R., 2 C. C. R. 38 ; Ashwelj, Jo y- 

B. D. 190; Flozcers, ibid, 643; He/itV, [1895] 2 If. «• 

709=18 Cox. 267, but not where the payment nas 
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respect of a debt barred by the law of limitation as 
regards recovery by suit, t A. L. J. 508=1 Cr. L. J. 
803. And so it woald be if a man called at the post- 
ofhce for a letter or a parcel which he expected, and the 
clerk gave him one addressed to a different person with 
a similar name, and ho kept it, after he had found out 
that it was not intended for him See It v. A'ay, D. & 
B.231=26 L. J. (M. C ) 119. It may, perhaps, be that 
s 40-3 only applies to such cases, and that s 405 is 
intended to govern all cases, where the possession is 
received upon a distinct understanding as to the mode 
in which the properfcj' is to be dealt with One class of 
such cases may, however, raise discussion It had 
already been pointed out that a servant cannot be 
convicted of theft by taking goods of which the master 
has never had any possession except through him Por 
instance, where a clerk is sent out to collect money 
due on a bill, or a seivant to buy and bring home goods. 


as embezzlement, not breach of tinst.as, for instance, 
where a shopman sold goods over the counter, and 
leceired cash, but did nm enter thp transaction, and 
pookt’ted the money it v. BHts, Bell 90=28 L. J. 
(M. C.) 69. The clerk oi servant is in no propei sense 
ot the word a trustee The money or goods are his 
master's from the mom»’nt he leceives them, and if 
they were stolen from him they would be alleged in the 
charge to be the property of the mastei See S Ea^t. P. 
C fi52 The point seems only to have arisen twice 
in India, and in neithei c.ase was theie anv discussion. 
An income-tax cleik, who received money which he 
ought at once to have entered in an account, and paid 
over into the Treasmy, misappiopuated it. He was 
convicted undei b 40.3 12 M. 49, Weir I. 455. In 

another case, where a post-office clerk had ab'stracted a 
letter, m ordei to receive for himself part of the 
postage payable upon it, the High Court held that 
he had committed theft ofthelettei, and had also 
attempted to commit criminal misappropriation 14 
M. 229. The point might be of importance, owing to the 
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gieat difference in the penalty appropriate toeach section. 
Cases are conceivable as in the case of theft where an 
owner might be goilty of misappropriation, s.g., where 
agricultural crops are attached and a prohibitory’ notice 
served on the owner but the latter harvests the crops jd 
spite of the attachment, 22 M. 15; but it is of the 
essence of misappropriation that the property, is not 
at the absolute disposal of the accused, 1938 P* R» 
No 19 


Finding Property.— The inaiority of cases of criminal 
ini^appiopriation will probably arise in regaid topioperty 
found (s. 403. Expl. 2). There can, of course, be no 
criminal misappropriation of things which have actuiliy 
been abandoned, as the sacred bulls referied to in a 
previous section (oMfe, § 174 atp.GJO) Of. 11 M. 145, where 
it was held to be the property of the temple. An 
Hindu Idw is capable of holding property apart frcm the 
Pujari or Shebait and the latter may be guilty of itiis* 
appropi jatiOQ with respect to the property in the 
Sion of the idol, 23 C. 645 at 655, Ratanlal 919. _ The 
newspapers, or leranants of food, which » 

leaves behind him in a railway carriage being ^ 
by the previous owner cannot bo the subject 
miaappiopriation. The difficulty arises m *^^0^ , 

articles which have been lost without being abannoji , 
or which have been abandoned only because the> ^ 
lost. Where property has been mislaid or forgot on 
the owner’s house, or upon his premises, or in an 
of furniture which still remains his own, the ^ 

is still in his possession, and both by Englishand ^ ‘ 
Jaw the misappropriation of it is theft. Where “ 

articles, v.hich cannot be supposed to ha%e been t 

away, are left in a shop, or in a railway 
hackney coach, or in any similar place, whore the 
would naturally come back to look for them, the O' 
jiropertv remains, though his possession 
time. A person who lakes up, and converts to 


FiVrrr. 6 Cox. 117; n'gntie’i ens 


c\ F Ert'f. F. C. ('>4 : 
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T. Spurgeo7i,2 Cox. 102, and criminal misappropriation, 
according to the Code, even where an article of value is 
dropped on the road, or in a field, and the owner gives it 
up for lost, raevely because he has no hope, of being able 
to find It, he does not thereby lose his pioperty m it, and 
can recover it by civil suit Ji- v Peters, 1 C. & K. 215. 
"When property so lost is traced to the possessions of 
another the presumption, is the oftence committed by 
the latter is criminal misappropriation and not theft, 1 
L. B. R. 123. But if a man takes cattle when they weie 
with the herd of an adjoining village, not knowing to whom 
they belong and thinking they were without an ownei, he 
commits the oO'ence of theft and not criminal misappro- 
pnation, because (o) the cattle may return to their 
owner and (6) the belief that the cattle were without an 
owner cannot be said to be a reasonable belief, 7 C. P. L. 
R. 34. In such a case, according to English Ja w, the 
finder commits theft, if thiee facts are found against 
him fiist, that he intended to appropnate the property 
from the fiist . second, that he believed, at the time he 
took IT, that the owner could be found , and, ihirdhj, that 
be acquired the knowledge ot who that owner was liefoie 
he converted it to Ins own use Per Blackbuui, J.. 
P V Glgde, L, R.. I C. C. R. 139. at 143 See per 
Parke. E , in Thiirbom, 18 L. J. (M. C.) 140=2 C. & K. 
831 ;S Sfafordshtre Water Co v Shnnnnn, [1896] 2 Q. 
E tVard/ier, L. & C. 243. If an\ one of the^e mgre- 
. dients is found in his favoui . he has not comuiitted theft, 
norany other crime This «as the case in Weir 1. 455, 
when the accused, finding two logs ol wood diilting 
down a ii>er duimg high fiesh. took pu'session of them 
and left them in fiont ol his house unused and exposed 
for several months See also 1906 P.L.R. No. 28=3 Cr. 

L.J.299; lOBur.L.R.356; 17 W.R.(Cr.) 11 ; 10 C.L.R. 
187; 1881 A. W. N. 100. to petsons uneaithing 
concealed ueasuie on their land, see Ratanlal 8. The 
fact the complainant gave tbe accused time to make out 
the account und to p.ay the balance will not vitiate a 
conviction under s 403 or show that the mattei is one 
entirely for the civil courts, 5 W R.{Cr.)56; 6 A L. 
J. 758 = 10 Cr. L. J. 417=3 Ind, Ca. 908. Undei the 
Code the guilt of the acensed is determined by the 
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state of his mind at the time when he appropriates 
the property to his own use; that is, when he sells it, 
realizes it, or in any other way puts it out of his own 
power to restore it, or when he definitely makes up his 
mind to keep it at all hazards as his own. As stated by 
Chatterjee. J , in 1908 P. W. R. (Cr.) 27=1908 P. R. 
No. 11=8 Cr. L. J. 250, “the mere possession of the 
property is not sufficient for proving the charge wnthout 
something to indicate the appropriation or conversion, 
though long possession without any attempt to find the 
owner may amount to evidence of intention to do so. 
Explanation 2 to s. 403 makes the necessity of some 
positive proof of this sort quite clear Illustration (a) 
shows that the picking up of a rupee whose owner is not 
known is not an offence. Similarly illustration (e) shows 
that the finding of a puree with money belonging to an 
unknown owner is not an offence, but the appropnation 
of it to the finder’s own use is necessary to complete it. 

If at that time he does not in good faith bef.eve that the 
real owner cannot be found ; or if he takes this final step 
before he has used reasonable means to discover and give 
notice to the owner, and has kept the propeity a reason- 
able time to enable the owner to claim it, he has com* 
initted criminal misappropriation fs 403, Expl. -h 

It does not necessarily follow that the finder iin'^t 
be convicted under s. 403, merely on pioof ^ 
he had taken no steps to discover the owner, or to ^ 
time for an effective claim being made. Where he a 
to dct in the prescribed manner, he does so at his on 
risk If the real owner afterwards comes forivan , 
accused would bo able to set up no defence. If 
never comes forward, it would still be open to the ti i 
to find, that at the tune of the misappropriation thou 
an owner, who might have made good his ^ 
comse laid down m Explanation 2 bad been fo 
It would be equally open to it to come to an oppn^^^ 
conclusion. In 18 E. 212. the accused 
moliur in an open plain, in a village near Ahme ^ 
and sold It next day to a shroff. JLinil 

12th October, 1892, theaccused wasconvicted of c ^ 

misappropriation on the 12th December, an P 
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^^alch 9, 1893, 'when the case was disposed of by the 
High Court on Appeal, no one had come forward to 
claim the property. On this state of facts the High 
Court reversed the conviction, holding that it was not 
sufliciently made ont thit on the 12th October the gold 
mohur was property at all, in the sense of having any 
ownei * Tile advantage of following the statutory 
procedure is, that, in the absence of conclusive evidence 
to the contrary, every piesomption will be made m 
favour of the accused 

Tlie Calcutta High Conit luled in 14 W. R. (Cr.) 13, 
that charges under this section should specify the name 
of the ownei of the piopeity This may, in many cases, 
be impossible Where it is «o, the aveiment that the 
article belongs to some person anknown, will bung that 
verv important fact definitely before the minds of those 
who have to deal with tliecase In the paiticulai in- 
stance. the necessity allegation would have disclosed the 
material circumstance that the pnsonci ‘a as a joint owner 
of tlie chattel lie was accused ol misappiopriating— 
an admission which would, in the great majonty ol case*, 
put an end to the ch.irge Smiilarlva charge of dishonest 
misappiopiiation cannot he against the Manager of a. Tom: 
Hindu Family until accmints have been taken and 
allotted, Weir I. 4F3, oi against an agent foi co)lor:>.*. 
who sets ofl the inonei collected against wages d':4 i: 
him Ratanlal 700 Hee also 1889 A. W, K, 
conhn 11 W.R.(Cr.)5I;3N.-W. P. H. C.R.30;6E:-. 

L R 553; 1903 P. R. (Cr.) 10. 

When the chaige is of inisappiupriation of zl.*:,- 
IS sutricient to state the gioss sum ini^r:~— ; 
without specifying particular items or 
gross sum must be made upof items inclu-le; 
period of one year Cr. PC,? USS (.2). 

•The conclusion irtived at % the Coin » 

nece'Siry one Many yearb ugo I was throwing r.v ** 

lake in Ireland, when n much.prmd ring lollovvf ^ 
when the water went down, the nog was foae-’ li-f — T i 
tome— Mavne * ^ 
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In spite of Explanation the appropriation must be 
dishonest, an intention to deprive the owner temporarily, 
of the use of the property may not amount to dishonesty 
because wrongful loss is defined in s. as loss of 
property and not deprivation of its use— per Plowden, J., 
1836 P. R. (Na.) 27. Thus the deterioration of an article 
(pledged turban) thiough being worn was held not to be 
a dishonest use, 3 M. H. C. R., Appx. 6. To constitute 
wrongful loss the property must be lost to the owner or 
the owner must wrongfully be kept out of its possession. 
But on the other hand, wliere a Hindu girl picked up a 
gold necklet and made it over to a sweeper and the 
accused, the biother of the finder, got it from the sweeper 
on the false representation that it belonged to -in 
aciiuamtance* of his but ultimately gave it up 
pressed by a Police con-stable, it was held tlio accused 
had misappropriated the jewel thongli he had possession 
of tlie same only for a brief wliile and had made no 
manner of use of the article, 1886 P. R, No. 24, 
also 1881 A. W, N. 85; 10 Bur. L. R. 170. 


V. OKIMINAL ilKHACH OP TRUST. 

182. Criminal Breach of Trust.— The twoinsre'l'"'*' 
m the offence, (as defined in s. 405) mq, first, an origin 
tinst, and, secondU/.a. dishonest appropriation of the trus 
property, Weir 1.460; 1 Cr. L. J. 385. The section, 
however, applies only to moveable property. 

928 ; 23 C. 372 folloicing 6 B. H. C. R. (Cr. Ca.) 33 
C. 753=10 Cr. L, J. 253=3 Ind. Ca. 189 in respect oi 
the custodv or management of which theoff'’nce is co 
raittfd, 16* W. R, (Cr.)39; 10 Bur. L. R. 

B. R. (P. C.)9. But the propoity need "ot lia''c 
appreciable value as held in 27 A. 28=1 Cr. L. ■ 
wheie cancelled chccjuea of no higher value than as .i 
pieces <f paper were held to bo property 

meaning ot s 405. Similarly where a paper was 

up to another for being read, it was held 
under this section could be committed by 
motive for the trust being immatcrMl. 1905 A. W. 

2 Cr. L. J. 94, li. y. Gardner^ L. & C. 243. 



§§ 181 - 182.1 


KSSKNTIALS OP A TRUST. 


653 


A may be defined a«, any arrangement by which 
one p-rson is authorized to deal with property for the 
ben^fit of another. Tins definition will cover both 
clauses of the description of a trust given m s. 405. A 
person is entrusted with property, when he is given the 
actual possession of it, as the trustee of a marriage 
settlement, or a banker. He is entrusted with dominion 
over it, when the possession lemains with the owner, 
but he is given authority to dispose of it under certain 
conditions, as a shopman, or an agent, with a power of 
attoiney to sell In general, there can be no doubt as 
to the existence of a tiust, oi as to the obligations creat- 
ed by It. Difficult questions of this sort often arise m the 
civil couits, especially m such cases as those of implied 
trusts, precatory tiusts. or voluntary trusts. No crimi- 
nal liability can arise in such casus if the party acts 
honestly, though wrongly, under a mistaken view of his 
duties or rights, 6 M. H. C. R. Appx. 28; 1902 P. L. R. 
157 5 li V. h'crm(i7i, C. & M. 601; 28 C. 362; Davty 
V. Cory, [i90I] A. C, 477; Donald v. Sucklinff, L. R. 1 
Q. B. S85, or where the entire transaction out of which 
the alleged trust arises is b- nd fide disputed 2 B. H. C. R. 
133. Nor can a person commit breach of tiust unless he 
has acted dishonestly as that word is defined in s. 24, 
1879?. R.N3.30} 1909 U.B.R. (P. C.)21. Bare refusal 
by the accused to allow the removal of a box left in his 
house by the complainant uoles.s some debt due to him 
was p.iid would not constitute any offence undei b. 

17 M.L.J. 413=6 Cr, L. J. 330. But use by a pnir>r 
of blocks entrusted to him to punt complaiatr^V 
catalogue for the purpose of punting a rival Crr^e 
catalogue would be an offence, 6 C. W. N. 203. i * 
nlsoSb'm. L. R. 120. Causing temporary Iv-t 
for a time would be an offence, 8 Bom. L. R. 

L. J. 5. In 29 C 489, a servant was ordered bi 
plo 3 ’ets to biun a quantity of waste paper ot r 
premi'^es. instead of which he kept tliemf j'i ' 

It was held thit he had not comiuitt"5 

under s 40y He had certainly not 

wrongful loss to his emploj'ers, nor was v ” 

wiongful in Ills keeping for himself propt-'-.- ^ . '.-.j ^ 

employer only wanted to get rid of 5^,^' 
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followed wheie a Calcutta Municipal employee made 
money by sale of condemned rice which he had been 
directed to destroy as unfit for food. 2 C. W. N. 216. 
Wheie, however, the trust and the dishonest breach of 
U are both made out, it would be no answer to a charge 
under these sections that the accused had an interest in 
the propel t 3 ', provided it was not an interest which 
justified his mode of dealing with it. There is nothing 
to prevent one partner being convicted under s. -fOo of 
cnminallj’ misappropriating the partnership property 
13 B. L. R. 3D7=2l W. R. (Cr.) 59 ; F. B. orer-nihH? 
9 W. R. (Cr.) 37; 6 Bom. L. R. 553=1 Cr. L. J- 
757 ; 1903 P.R. No. 10; 21 W. R. (Cr.) 10; i?.v, Tanlard, 
[1894] I Q. B. 548; Ba//s» L. R. 1 C. C. R. 328. ‘ 

it must be remembered that each partner as the agent 
of all the others is entitled to collect and disburse audit 
15 onl V when the other partneis call upon him to account 
and he fails to render a satisfactory account he could be 
held Iiadle,3S C. 1108=9 Cr. L. J. 74. Soa mortgagor 
m possession, who wilfully incurs auears of Government 
revenue, and allovis the property to bo sold, and then 
puLohases it Lenatnee, with the object of holding it free of 
the claim ot the mortgagee, has committed an offence un- 
der the same section. 5 W, R. (Civ.) 230. And conversclj , 
where property has been pledged to anotliei, who then 
makes use ot or deals w’lth the propert}’, he will e 
guilty of breach of trust, according ns he is justified in 
his acts b)' the terms of the pledge, and. if not 
according as his conduct is dishonest (3 2-1 1 or not. 3 A . 
H. C. R. Appx. 6 ; 6 M. H, C. R. Appx. 28; 13 Bor. U 
R. 286=6 Cr. L. J. 334. Where accused was entrnstea 
with a jewel for raising foven Rupees by pledge 
but he pledged it for more, gave the complainant luip^^^ 
seven and applied the additional money to hts own w? 
wi*’hout telling him what he had done, ho waslieldgu' . 
under s 106 , Weir 1. 464. Sec 3 L. B. R.20q=4 Cr. h- J; 
466. It is very common for adjudications in j 

to be followed by a crop of cases of alleged criminal brea 
of trust .Magistrates have to be careful that in 
majority of cases the real object of the complainant 
put piessure upon the debtor and his friends and rcla i 
with a view to obtain some undue advantage to hims 
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Theie i<? all tlie dtfTerence in law between a sum due to 
the complainant a": a debt and a sum of mone}’ held by 
the accused as a tiust for the complainant and over which 
the accused had no light of disposition, 1901 P. R. No. 
32. See 5 Bur, L. T. 143=6 L. B. R. 52=13 Cr. L. J. 
888=17 Ind. Ca. 824 wheie a Full Bench of the Lower 
Buima Chief Couit has discussed the matter at length. 
See also 6 Bur. L. T. 13=7 L.E. R. 16=14Cr. L.J. 145 
=19 Ind. Ca. 145; 6 L. B. R.46=5 Bur. L. T. 11 = 13 
Cr. L J. 269=14 Ind. Ca. 653; 1901 P. L. R. 135; 
1885 P. R. (Civ.) No. 95- Veiv often chaiges are leck- 
lessl}’ made as the chances of a piosecution for an 
offence under r 211 aie slender in such cases 

The .'fadras ffigh Court has held that a married 
woman cannot be convicted of ciimmal breach of trust 
in respect to her liusband's ptoperty. Rince she has a 
joint possession of it with him, .V /i C Bultng 10th 
2\ov. 18D4 I doubt, however, whethei this ruling would 
be adhered to at present See 17 M. 401 discussed at 
p 027 tfupra with reference to a similar ruling as regards 
tliett I am not aware of an> decision as to the liability 
of a married woman, wheie a criminal breach of trust 
has been committed bv her in lefeience to the piopeity 
of a pel son who was not her husband The difficulty, 
of course, would be felt where the breach of trust arose 
in consequence of the violation of some legal contract, 
express or implied, and wbeie the married woman was 
“ disqualified from contracting by any law to which she 
was subject ' (Contract Act. s 11) 


It might possibly be held, on the analogv of contiacts 
unsupported by any consideration, Coqgs v Bernaid, 
1 Sm L. C JSl , Balfe v Wfst, 13 C B. 466=22 L. J. 
(C. P.) 175, that although the married woman could not 
bf coinpelleil to carry out the terms of the tiust. she 
could bo punished it she wilfully repudiated those terms, 
and then disposed ot property which did not belong to 
her as if it was her own. See R v Foulkes, L. R., 2 
C. C. R. 150. No such difficulty would occur, if the 
breach of trust consisted “ in violation of any direction 
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of law prescribing the mode in which such trust is to be 
carried out.” It has been held in England that a 
married woman could be convicted of larceny as a bailee, 
on the ground that a contract was not essential to a 
bailment, and that it was immaterial whether there «m 
a valid contract or not. R. v. Robson, L. & C. 93=31 L 
J. (M. C.) 22, overruling Denmour, 8 Cox. 440. If a 
shopwoTOan sold goods across the counter, and then kept 
the price for herself, I do not think it would avail her to 
prove that she was a married woman. She would 
certainly have committed criminal misappropriation 
{ante, § 181). Vhere a person was entrusted with money 
to buy coals, and he bought them and put them into his 
cart, and on his way back abstracted part, deli%'enng 
the remainder as aU that the p’‘o=?ecutor was entitled to. 
a question arose whether the prisoner conld be said to 
have been entrusted with the property of the prosecntor, 
so as to satisfy the English statutes. The conviction 
was afBrraed. Some of the judges held that the coals 
being purchased with money given by the prosecutor for 
that express purpose, vested in him, and were held by 
the prisoner on tmst for him. Others thought that a 
specific appropriation by the prisoner was necessary to 
vest the property in the prisoner, bat the Court was 
unanimous that, if such an express appropriation were 
necessary, it was made out bv the facts. R- v. 

33 L.J. (M. C.) 7S=L.& C. 371. Where a man entrustert 
the accused with a horse to sell at a fair and 
sold the horse but absconded with the money, fiel^ 
money was entrusted with the accused and that he 
guilty of criminal bre.ich of tru'it, R. v. De Banks, h- 
13 Q.B.D. 29. See also R. v. Gocernor of HoUotcay W ^ ’ 
18 Cox. 631=66 L. J. (Q. b.) 29. It depends cnimo 
on the an-W’cr to the qn*'stion, whether the 
received the money for hiins‘'lf or in trust for ano. 

The line of distinction will he clear from 7». v. * • 
71 J. P, 191. 0en- the accused entered 
contract with the complainant that ths latter 
carry on the former’s bos'ness while the acw^e . 
ab<mt co'lectmg orders The accused recJi'™ 
payments from customers who knew r^nwd 

of the contract with tbe complainant. The a 
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therefore was held not to have received money for or 
on account of the complainant though he was liable to 
account on the footing of breach of contract 

Most of the cases decided in India have turned upon 
the question whether the facts proved against the 
accused amounted to a breach of trust. In 8 A. 120 it 
appeared that the Government had made a contract 
with a Calcutta firm to supply them for two years with 
an article called gazzi, at Rs. 1-12-6 per piece. The 
prisoner was a Government servant, whose duty it was to 
certify the article leceived as being according to sample, 
to receive the money due, and pay it over to the con- 
tractors. It was charged against him that he had 
induced the contractors to make a new arrangement 
with him, unknown to the Government, by virtue of 
which he purchased as much gazzi as was required, from 
an Allahabad firm, at Rs. 1-C per piece, charging 
Bs 1-12-6 to Government, and on receipt of the amount 
credited the whole as paid to the Calcutta firm, while 
he really only paid at the rate of Rs. 1-6 to the Allaha- 
bad firm, pocketing the diffeience for himself 

The Court held thit “ if this state of facts had been proved, it 
amounts to the oiTenee of criramai breach of trust. It is, by 
whatever technical name it may be called, a stealing of the 
difference between the two prices by a servant of Government, 
and a falsification of accounts with the object cf covering the 
crime" As a matter of fact the Court held that such a state of 
facts bad not been proved. Petheram, C.J , went on to make 
the following observations upon the law of criminal breach of trust, 
in reference to cases where a servant, employed to pay a bill for his 
master, obtains a commission or a reduction of the price for his 
own benefit. 

“ Now, if the account be an open one, that is. an account of 
which the items have never been checked or settled, and if the 
transaction amounts to a taxation of the bill, and a reduction of 
the price by the servant, it la evident (hat the servant obtains the 
reduction for his master; that the money m his hands always 
remains the master's property, and that if he appropriates it he 
steals it. Uut if the master himself has settled the account with 
the tradesman for a specific sum, and he sends the servant with 
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believes has a right to give it It may be that, accordlog to tho 
strict equitable doctrines of a Court of Ofiancery, the servant Is 
bound to account to the master for the money. But, howom 
this may be, his act is a very diflerent matter from a criminal 
offence, and I do not think he can be convicted of criminal breach 
of trust merely because, by a mere equitable doctrine of the Court 
of Chancery, it w&b obli^tory on him to render an account. 

1 Or. L.J. 91. (8h. n.) If a salesman sells goods for less than the 
marked price with a view to make a profit to himself by 

accepting a present from the purchaser, he commits criminal breach 

of trust as regards the difference between the marked price and 
the price at which he sold, i?. y.Delromme, 17 Cox, 492 s "66 L.T. 30i* 

In 16 A. 88 ansing out of the insolvency of the 
Himalaya Bank, it appeared that the bank was iccorpo* 
rated under the Indian Companies Act, X. of 1866, by 
virtue of which it was expressly provided that dividends 
could only be paid out of prohts. In an indictment 
against the directors and others under s. 409. 

It was laid down by Edge, C.J., that the directors had dominion 
over the property ••••*• - i»f iit 

bound to manage 
terms of the Act c 
bound not to pay 

and ‘ • 

paid 

were 

to wnicn luey were not enuiieu, vuey weiy buuKj -• 
breach of trust as bankers under s. 409. 


When the secretary c' ^ - • - — wlb a nouT 

for being taken to a 7^ 

1894 A. W. N. 197 ; wher 

an ornament and he introduced copper inside the ‘jj’ 

retaining a corresponding mass of silver for his own use, • • 

C. R. (Cr. Ca.) 16 ; where thoservantof a 1 ‘qior-vendor adalterai « 
the liquor and increased its bulk and mado a profit for i • 
Ratanlal 395 ; a stakeholder who misappropriates to his ow 
tho stakes deposited with him, 2 L. B. R. 2l6“10 Bur. L. ■ 

1 Cr. L. J. 730, overrulnuj 1889 S. 3. L. B. 139 ; where the nccti 
who was a contractor entered into an agreement with a oo 
endoise over to him all Government cheques received o 
done but cashed two such cheques birnsolf 
proceeds, 1908 U, B. R (P. C.)i3-8 Cr. L. J. 2 l;wherca 

for use of certain ornaments denied the loan. 1 Cr. ' 
whena rccord-clork handed over a document to i.ppiica 

to It, but without receiving from him a properly * 

tion, 27 A. 260 ; m all these cases the facts, as suted above, 

held sufficient to constitute thsoficnccof criminal breae 
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Where the accused refused to give up land alleged to have beeo 
mortgaged, 2 B. R. C. R. 127; or failed immediately to apply the 
money for the contemplated purpoae, Ritanlal 481, confra 1901 
U. B. R. 345; where the mother of a recently vaccinated chiid 
accepted money for taking her child to a place where its lymph 
was to be used, but failed to do so, Sstanlal 537 ; where a Police 
-officer purchased a pony whichhad been impounded, 16 W. R (Cf) 
52 when a common carnet delivered only a portion of the goods 
entrusted to him, 10 Bur. L. R. 170; where the Nasir ot a court 
made advances to other employees m the office following the usual 
practice of recouping himself at the time of disbursement of the'r 
pay for the month, 1902 P. L. R, No.SO; where a N’ath Nazir 
retained diet money and failed to produce it when called on to 
account and there was no proof that he had conve<‘ted the same 
to his own use, 2 0 P, L R, 161 , where a borrower falsely denied 
receipt of a loan witha view to evade his civil liability to return, 
{though anch denial is often evidence of criminal misappropriation 
is not conclusive of it as the article might have been stolen oi 
mislaid or lost] 6 Bam. L. R 1093 . in all these cnse the facts as set 
forth above were held insiiffic.ent to constitute criminal breach 
of trust 

The usual evidence of breach of trust m regard to 
money received for the purpose of payment ovei, is 
either non-payment, or non-accounting, or false account- 
ing. It must be remembered that breach of trust is a 
dednite act, like theft or misappropriation, and that the 
above circumstances do not constitute it, but merely 
evidence it Wheie it is the duty of the accused to pay 
over money at once, or at any different periods, his non- 
payment IS priviu facie evidence that he has wrongfully 
appropiiated it to himself R v JncKson, 1 C. & K. 
384. The excessive delay on the pait of village-officers 
in remitting revenue collections to the Treasury has 
been held to be evidence of dishonest misappropriation, 
Weir I. 464. But this piesuniption may be negatived 
by evidence that the delay was caused by forgetfulness, 
or that it was acquiesced in by the peison to whom the 
money was due. 10 B, 256; Weir I. 462. Non-pay- 
ment, coupled with a false account either as to the 
receipt of the money or its disposal, is conclusive 
evidence ; 10 W. R. (Cr.) 28; 22 C. 313. Goodenongh, 
6 Cox. 206 ; Guilder, 8 Cox. 372, B v Squire, R. & R. 
349; R V. Welch, I Den. C. C. 199, but even a correct 
entry of the receipt does not negative breach of trust, if, 
m fact, the prisoner has converted the money to his 
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own use. B. v. Lister^ D. & B. 118=26 L. J. (M. C). 
26. On the other hand, actual expenditure of the 
money is not to be regarded as the only proof of conver- 
sion. The gist of the offence is a mental act. The fact 
that the money has not been spent may be evidence 
there has been no mental appropriation but is not 
conclusive of it. This mental appropriation may be 
established by any overt and visible act — per Plowden, J., 
1889 P. R. No. 36, though failure to produce the entire 
amount when called on to do so would be conclusive as 
evidence of misappropriation, 1908 P. W. R. 97=1908 
P.R. No. 19=8 Cr. L.J. 492; 1905 U. B. R. (P. C.) 19= 
2 Cr. L. J. 478. Thus in the absence of proof that 
there was any shortage in the goods entrusted to a 
carrier a conviction under s. 407 cannot be sustained 
merely because goods of a similar description w«e- 
found in the house of the carrier, 9 Bern, L. R, 229 — 5 
Cr. L. J. 235. If a servant on receipt of a sum of 
money credits his master’s accounts with a smaller sum 
he cannot escape liability for misappropriating the 
difference through every piece of the money or note 
making up the difference he has paid to the master m 
respect of some other transaction, Ball R» “ *^* 
463. Again as regards servants it i'* not always easy 
having regard to the definition in s. 27 supra to say 
whether the offence is theft or criminal breach of trus . 
A salesman m a shop if he puts the money tenderc y 
a customer into the till, and then converts a ° 

it to his own use, commits theft. Why 
difference if he puts the money received frotii 
customer direct into his own pocket '? The act F ^ 
ment is on behalf of his master. Even if the . 

had not entei tained adishonest intention, the very 
he picks up the money left on the counter, he ‘ . 
the offence of theft. The only cases of criminal 
of trust by a servant arc really cases where the scri ^ 
has something more than the bare custody ^ 
salesman has and for which provision is made bj • - 
In this view, the decision in 22 C- 313 
supported as the offence is not one .-alJr 

really one under s. 381. But the difficulty woul 
arise only where a sentence exceeding seven yea 
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maximum under s. 381) is sought to be imposed. Other- 
wise an alternative conviction under s. 236 Or. P. C, 
will avoid the difficulty. It is not necessary to prove 
•that any specific sums of money, received on particular 
■dates from particular persons, have been embezzled. 
"Where money is continually coming in and being paid 
•out, such proof would be impossible. It is sufficient if, 
when the defendant is called on to account, a general 
•deficiency is found, and if the evidence establishes that 
the general deficiency has resulted from the fraudulent 
conduct of the party charged. 17 A, 153; 18 A. 116. 
In a case m Calcutta where a count charging a general 
•deficiency on a series of transactions was objected to, 
Hill, J,. after consultation with Maclean, J , but in 
opposition to his own opinion, ordered the count to be 
struck out. 24 C. 193; see now, however, Cr P. C. 
E. 222 (2) A meie failure to render accounts is not itself 
a criminal breach of trust, unless itappears on the whole 
iacts that the money is dishonestly withheld, or has been 
dishonestly converted to the prisoner's use. 9 A. 666, 
Where money has been spent m vanous small transac- 
tions, mere inability to give a correct account should 
not in itselt raise the ptesumption of dishonest in- 
tention, 10 Cr. L. J. 255~3 Ind. Ca. Z85 ; 35 C. 1108 s 
5 Cr. L. J. 74. But it will depend to a large extent on 
other circumstances, 1909 U. B. R, 1 = 11 Cr. L. J. 44= 
4 Ind. Ca. 762; 2 Cr. L. J. 478; 1905 U. B. R. 19 
Jolhncing (1897-1901) U. B. R. 345. In this last case, 
■dishonesty was inferred from retention of the money 
for a period of thiee years . Ohphant, [1905] 2 K. B. 67, 
where the omission to account was proved to be in 
pursuance of a scheme of Jraud. See also 11 Cr. L. J. 
•699=8 Ind. Ca. 687. An agreement entf.red into be- 
tween the complainant and the accused for the refund of 
the money embezzled cannot be pleaded in bar of the 
prosecution, Weir J. 462 & 465, 1909 (P. C.) 22 ; 

1884 A.W.N. 105, R v Daltj, 9 C. & P. 342; R v. Stone, 
4 C & P. 379, nor can the fact, the entrustment was to 
prevent the property from being taken in e'secution of a 
decree and therefore the tiustwas illegal and unenforce- 
■able, Weir 1. 463. Where the accused admits receipt of 
money alleged to have been misappropriated but pleads 
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that he spent it for authoiised purposes specifying persons 
to whom payments were made, the ohms is not on hua 
to prove payment, but on the prosecution to prove 
non-payment, for it is only when the latter fact ts proved 
a presumption will arise of misappropriation or breach 
of trust, Ralanlal 872 & 860. The mere fact there was 
a large deficit of salt in charge of a salt Daroga was held 
insufficient to sustain a conviction under s. 409 because 
a shortage maj' be due to negligence and not dishonesty, 
5 W. R. (Cr.) 21 I 10 Bur. L. R. 170. In cases of this 
description, magistrates ought not to attach undae 
weight to the accounts being correct or false. A 
fraudulent person may keep faultless accounts to aver 
suspicion and to serve as a defence LUitr, D. & v?* 

overruling Creed, 1 C. & K. 63 ; Guilder Bell C. 
on the other hand the absence of an entry may be ue 
to mere carelessness, Jone^ 7 C. & P. 833. The mere fac 
the directors of a deposit and Joan society issued an 
incorrect balance sheet is not sufficient evidence of dis* 
honesty 9 M, L. T. 20=11 Cr. L. J. 624=8 Ind. 

32S. Wlien the prosecution proves the accused has noi 
accounted for the money, it is not 
further to establish the exact mode of misappropru • 
The accused may be left to prove liis defence i e >» 
8 A. L. J. 88=8 Ind. Ca. 687. 


183. Offence, by per.on, in SpecinI 
relationship, — Criminal breach of trust is ha 
severer penalties when committed by carrier, 
ingers, or warehouse-keepers (s. -107); l,f 

servants, or persons employed as such at- 

public servants. ' * ’ . ' iq arise 

torneys, or agent the 

in reference to . , m fii-it io 

second class, however, which is identical wit 
s. has been dealt with in § 177 etipra at p. 
the result arrived at is: — 

First. The word "serviint" is employed in ” 
acceptation It has been held to extend to ^ 
A’arir, 2 N. W. P. H. C. R. 298, a traveller for a c 
mercial firm, 11. v. i?ai7ey, 12 Cox, 56; R. v. 3 
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29=30 L. J. (M, C.). 142; a rate collector, R, v. Adeij, 
1 Den>, 571 = 19 L. J. (M. C.)* 149, or a bill collector, 
R. V. Lord, 69 J. P. 467 [but Cf B v. Harris, 
17 Cox. 656 5 R. v. Rren, 33 L. J. (M. C.)59.] and an 
assistant overseer of the poor. R v. Carpenter, L. R., 
1 C.C.R. 29. Whether a particular official is or is not a 
servant depends on the relation in which he stands to 
his employer, and the nature of his occupation. He 
need not he appointed by his master, R v. Cnllahnn, 8 
C. & P. 154 ; R V Sampson, 1 Cox. 355 ; R. v. Small- 
man, L. R. [18971 1 Q- 4=66 L. J. (Q. B.) 82. 

Therefore, secondly, to make out that the accused is a 
servant, he must be bound to obey the orders of his 
employer, so as to be under his control Where he is 
paid by salary, or where he is bound to devote his whole 
time to the service of his employer, a very strong pre- 
sumption arises that he is a servant . but he may be a 
servant though no such elements exist in the case. “All 
the authorities seem to show that it is not necessary 
that there should be a payment by salary— for com- 
mission will do, jl/ucDonoW’scase L & C. 85 ; i? V Carr, 
R. & R. 198} R V Hartley, Ib. 139 —nor that the 
whole time should be employed, nor that the employ- 
ment should be permanent (see s 27, Expl ) — for it 
may be only occasional, or m a single instance — if, at 
the time, the prisoner is engaged as a servant ” Hence, 
where a person was employed by a merchant to obtain 
orders for him, he being at liberty to obtain them when- 
ever and wherevei he wished, and was under no 
obligation to seek for them at all unless he liked, and 
was paid by commission, it was held that he was not a 
servant, although in one case he was bound not to 
employ himself for anyone but the prosecutor, and m 
the other he was to receive money, and account for it m 
a stipulated manner Per Bovill, C J , i? v. Negus, 
L. R., 2 C.e.R. 34, at 36; R. v Boicers, L. R., 1 C.C.R. 
41. As to cases of merely occasional employment, see 
R. V. Spencer, R. & Ry. 299; R. v. Hughes, 1 Mood, 
370. Wheie a person contracts with another for the 
performance of certain services, and that other sends 
his servant to perform them, the latter is not the 
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servant of the- person who requires the services, 
although he is bound to obey him for the time as in the 
case of a driver of a hackney coach. JR. v. Haydon, 7 
C, & P. 445 ; It is evident, then, that the question 
whether a man is the servant of another or not depends, 
not upon the duties which he performs, but upon the 
capacity in which he performs them. If he does a thing 
because he is told to do it by a person whom he mast 
obey, he is a servant. If because it is his trade to do it, 
he IS not a servant. R. v. Hey, 1 Den. 602=2 C. & K. 
983. A further result follows — that the performance of 
duties, which are apparently the same, may involve ve^ 
different obligations. The secretary of an association is 
its servant, and if he is also made treasurer, though this 
is not part of the duty of a secretary, he continues to be 
their servant as treasurer. He is in the position of a 
cashier. All money which he receives becomes at oo®® 
the money of his master, and can only be paid out upon 
hi8 master’s oiders. B.\. Mxoyhj, 4 Cox, lOl 5 
Proud, L. & C. 97=31 L. J. (M. C.) 71. But if tbs 
association appoint o treasurer from outside, he i| 
not a servant. l£is duty is to receive and pay o® 
money in the usual course of business, and to accoun 
for such money, and to be ready to pay over the balance 
when called on. Subject to this obligation, he may use 
the specific coins or notes received by him exactly as 
Banker may. 2?. v, Tyree, L, R., 1 C. C. R. 177. 

Thirdly When a person comes in other respects 
within the definition. of a servant, it is no objection a 
he IS also the servant of other employers, R. v. Bo y. 

2 Moody, 257; R. v. Carr, R. & R. 198: R- v. 

L. &. C. 29=30 L, J. (M. C.) 142, nor that ho is join»r 
interested with hts employer in the business in ^ 
he IS a servant. R. v. Stuart [1894] 1 Q. B, 310— 

J. (M. C.) 63. 

The words "employed n* a clerk or serraiR 
wider than the words which precede them.^ 
all cases where a person, whether he is or is not a c 
or servant, undertakes to perform the duties of a c c 
servant, although hejs under nocontract to perform • 

and receives no remuneration for their discharge. 



"5 183.] KNTRUSTMBNT AS CI.BRK OR SERVANT. 665 


C. F. was clerk to a local board. Tbe prisoner was his son, and 
Qsed to assist him in the duties of bis offiee, and act tor him in his 
absence at the meetings of the bosrd. Ha uas neither appointed 
nor paid by the board, nor by bis father. He embezzled some 
money which was paid in at his father’s oflice for the use of the 
board. He was indicted on connts which charged that he “be- 
ing employed as clerk of C. F., ’* embezzled the money of C. F. 
The conrietton was affirmed Brett, J., said, “ The prisoner under- 
took to do things for his father which a clerk does for his master, 
■and to do them in the way a clerk does them. Now, assuming 
that there was no contract to go on doing those things, still, as 
long as he did them with his father’s agreement, he was bound 
to do them with the same hanesty as a clerk, because be was 
■emplojed as a clerk’ R. v. Foniket, L. R , 2 C C R 150 = 94L J. 
fU C ) 63 

These words would cover the case of those volunteers 
who render their services without pay in Government 
offices, with a view to future appointment 8 A. 201. 

Where a person comes within the language of s. 408, 
he is punishable if, being m any manner entrusted in 
buch Capacity with property, or with any dominion over 
property," he commits a criminal breach of trust m 
respect of it He must be entrusted with it m his capa- 
city as clerk or servant. If a clerk m an office m the 
hlofussil was about to go on leave, and bis principal 
entrusted him with money to execute a private commis- 
sion in the Presidency town, any breach of trust com- 
mitted in respect of such o coiuratssion would be punish- 
able under s. 405, not s 408 If, however, he is en- 
trusted with property in his capacity as clerk or servant, 
it makes no difference that the trust was something not 
included in his regular duty, and which he might have 
declined to accept, i? v Haslie, L. & C. 269=32 L. J. 
<M. C.) 63 ; 3 W. R. (Cr. Let.) 12. 

This principle was acted on in I! \ 1 3rd Mad Sess., 

1869 The prisoner book-keeper of iJie Madras Lawrence 
Asylum Piess, and, as such, it uas no part of his duty to keep 
tbe cash. He was not paid for keeping >1, and h)s employers 
did not know of, and would not have assented to, his keeping it. 
But, b} an arrangement between himself, and the superintendent 
of the Press, who was the propet cash-keeper, the prisoner had 
taken upon hm-self and had discharged the duties of cash-keeper 
for about seven years He was indicted foi criminal breach 
of trust under s. 408 , and Scotland, C. J., left it to the lury 
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as a matter of fact whether, having reference to the long 
courBe rf business in the office, the prisoner haJ not under- 
taken the duty of cash-keeper in addition to his other duties, and 
assumed a liability to account as cash-keeper for the monies 
received in that capacity. He pointed to the words “in an’j 
mannei entrusted in such capacity,'* as showing that the Legis- 
lature wished a liberal construction to bo put upon the section in 
cases where the money was, in point of fact, received by the 
servant as a servant. 


A olerk or servant would be equally liable if 1’® 
having dominion over the property of his employer con- 
verts it to his own use. This was so held in the case 
of the water-works inspector of Cawnpore Municipality 
who tapped the water-main for the benefit of his own 
house and that of his tenants and also realised water- 
rates from his tenants which he never paid over to the 
Municipality. It was held he would be liable under s 
408 . 11 A. L. J. 369=14 Cr L. J. 415=20 Ind. 
Ca. 239. 

Again if a servant is paid money on his 
account and he misappropriates the same, it 
valid defence that his employer had no right .j® . 
money and they would have been wrong-doers it 
had themselves received it, BencdlU 1 C. & “• * 

Similarly if a master gets a third party to P’J' , 
servant with a view to test the latter s honesty, J ' 
2 Leach 1033. 


Lastly, the property misappropriated by the . ^ 
servant must be property which he received m 
mity with the trust reposed in him by his ^ 

A captain of a barge belonging to 
directed to bring it back empty on a particular ^ 
and expressly forbidden to carry a particular 
specified person. On his retnrn ho took the o 
cargo, and received the freight, but said lie ha 
back tlie barge empty,and kept the ihoney. ^ c, 

that he could not be convicted under -4 & -J f,.cciv* 
9G, s. 68, ns a servant who had embezzled 

cd by him for. or an acconnt of, his master.^ i -rco 

consisted in the wrongful use of his masters ■ ^ 

in the misappropriation of money which lus i 
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forbidden him to earn, and which had not been paid to^ 
or received by him, on account of his master. R. v. Oallum, 
L. R., 2 C. C. R. 28 ; Hartu, 6 Cox 263. If a similar- 
case ere to occur in this country, I think the charge 
would have to be framed for a criminal breach of trust 
in respect of the barge, not of the money, as he was 
entrusted with dominion over the barge 

To constitute an offence under s 409, the property 
entrusted to a public servant must be property which as 
a public servant he was authorized to receive Thus 
if a traveller carrying valuables, when suddenly taken 
ill, sent for the nearest policeman, and put him in 
possession of his belongings believing that he would 
die, the police officer's interposition would be construed 
to be in thedischargcofhis duty under R, 149, Cr P. C., 
for the prevention of a cognisable offence such as theft and 
hi8 subsequent conveision of the propeuy to bis own 
use would render him li.able to be dealt with under s 409, 
1876 P. R. No 24, Therefoie, where village officers, 
who were only autboiized to receive money m discharge 
of the public revenue, received grain fiom the ryots, 


■ . 1 V. i:. c. .! 

of the pprson accepting it that he was authoiized to 
receive it in his public capacity cannot alter the fact 
and supply the deficient and requisite authority so as 
to convert simple breach of trust into breach of trust as a 
public seivant, 1876 P. R. No 24; 8 W. R. (Cr.) 1. 
Similarly when a Ktunam of a village received money 
from the ryots as teveniie duo on unassessed lands and 
as costs of boundary-stones n-qmred foi such lands and 
misappropriated the same, he could not be held liable 
under s. 409, as it could not bo said he received the 
payment as Government money or m trust for Govern- 
ment, Weir I. 466. But where the accused, a salt officer 
employed to sell salt to fish-cuieis at a favourable rate 
bought some salt for himself shonmg the same in the 
books as sold to fisb-curers and appropriated the differ- 
ence between ordinary market price and the favourable 
rate to fish-curers, he was held liable under s 409, 
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Weir I. 467. So a postmaster misappropriating moncj 
paid /or money orders, 7 A. 174 (F.B.) It is not necessary 
the property must be the property of Government. 
It is enough if it is entrusted to the accused in his 
capacity as a public servant, 2 C. L. R. SIS; 2 Sind L. R. 
•38=8 Cr. L. J. 160. S. 405 does not limit the 
mode in which a trust arises, whether by a specific 
order or by reason of its being part of the proper 
duty of the public functionary. 13 W. R. {Cr.)7I- 
The same interpretation will be applied to the word 
* agent ’ occurring m s. 409. As to the constroction cl 
the word 'agent' occurring in association with banter, 
merchant, factor, broker, attorney, see li. v. han(, 
L, R. [1901] 1 Q. B. 472 where the expression 
B banker, merchant, broker, attorney or other agent m 
e. 75 of l?ie EnQtisk Larceny Act, 2-1 and 25 Vic. c. 9o. 
is construed. If title>deeds were deposited with an 
attorney, or jewels with a broker, not in their pro- 
fessional capacity, but as friends of the owner, for m 
custody, their misappropriation of them would be punts 

able under s. 40G, but not under s. 409. 

The directors of a Joint Stock Bank are 
the manager or accountant is not, 16 A. 88, thou^ 
cashier or shroff is 1908. P. R. No. 19=19D8P» ' 

97=8 Cr. L. J. 492. The word * manager 
in s. 84 of the Larceny Act (1801) 24 iV 
has been construed to apply to a person who i 
having been appointed an olficcr of the comps ny 
fact acted throughout as the manager of the a a 

the company. It. Latrfon, R. [1905] 1 K. 


VI. RECEIPT OF STOLEN FROrERTV. ^ 

184. RtMivingor Rel'ininB 

order to make out the offence of dishonest \ 

retaining stolen property under ss. -ilO ,,rorertv 

necessary to establish three facts: (1)^ tha 
in question was stolen property; 
honestly received or retained ; and (3) tna stolfo 

knew, or had re.ason to Iwlicvc, that i ' fThi* 
property. IS B. 369, 1867 P. R. (Cr.) 8 & 13- * 
olement, that the receiver has knowlcdg 
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to believe the property to be stolen property, would imply- 
that this section is not meant to apply to the actual thief, 
23 A. 266, or to a peison concerned in the principal 
offence described in ss. 383, 390, 403 or 405, 3 L. B. R. 
254=5 Cr. L. J. 413 ; nor would s. 414 apply to such a 
person, 1896 P. R. No. 15; 1885 S. J. L. B. 334; 
2 N.-W. P. H. C. R, 312; 2 W. R. (Cr.) 63; 11 W. R. 
(Cr.) 12 ; 3 A. 181 ; 4 N. L. R. 71=8 Cr. L. J. 11. But 
a foreign thief may be dealt with under the Code for 
retention in British India, of piopeity stolen outside 
British India, 1894 P. R. No. 30; 6 C. 307 ; Ratanlal 
218=28 A. 372 ; 1906 A. W. N. 25=3 A. L. J. 146=3 
Cr. L. J. 247 ; where property the subject of a theft in 
Mysore, was traced to the accused in British terntoiy 
more than twenty days after the theft, the accused were 
acquitted on the ground the length of time destroyed 
the presumption they were the theives and there was no 
evidence that the receipt was within Mysore territory, 
9 Cr. L. J. 334. 


(1) StoUn Property — The matter received must, 
under s 410, have been something which was capable of 
being property, in the legal sense of the woid, Foster, 
Cr L 366, and which had not been abandoned by its 
owner 9 A. 348 ; 1884 A. W. N. 87 ; ante, ^ 174 at p. 
608 & § 181 at p. 640. It must have been lost to the owner 
by one of the offences hitherto discussed m this chapter, 
viz., I theft, II evtortion. Ill robbery, IV criminal mis- 
appropriation, or V criminal breach of trust, 21 C. 328 ; 
6 A. 224; 2 N.-W. P, H. C. R. 187 , Ratanlal. 416, 

whether such offence had been committed within or 
without British India. (Act VIII of 1882 , s 9 ) This 
gets rid of the difficulty which led to the decision in 
5 B. 338, and siniilai cases. 10B.186;28A 372=1906 
A. W.N 25=3A.L.J.146=3Cr.L. J.247. Property 

which has been unlawfully obtained by any other cri- 
minal means, as by forgery, 24 W. R. (Cr.) 33, or by 
cheating, would not be stolen propeity. Further, the 
pioperty received must have been substantially the 
same as that stolen ; it is not sufficient that it should 
be its equivalent, 1881 P. R. No. 39. \ finding that 
property stolen was like that found with the accused 
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has been held insuflicient to sustain a conviction, 
Ratanlal 227; when the article stolen is not produced 
m court and shown to the witness, courts should attach 
■absolutely no weight to bare statements that the article 
found with the accused was the article stolen from the 
complainant, 8 W. R, (Cr.) 16. See 6 A. 224, as to the 
importance of establishing the identity of property in a 
satisfactory way; 1912 P.W.R. (Ci‘.)22— 13 Cr. L. J. 555 
= 15 Ind. Ca. 971 ; 1912 P. W. R. (Cr.) 35=1912 P. 
L. R. 194= 13 Cr. L. J. 720= 16 Ind. Ca. 528. If a sheep 
IS stolen, it would be an offence to receive the niiitton 
with guilt}’ knowledge. Goicell's case, 2 East, P. G. 617- 
If jewellery was stolen, and the stones were sold to one 
receiver, and the gold setting to another, each would be 
punishable under s. -411. But the proceeds of a stolen 
cheque, or the change given for a stolen bank-note, 
would not be stolen pioperty. R. v. \yalkUij, 4 C. & P* 
132 ; R. V. Ghapple, 9 C. & P. 335. In 4 Sind. L. K. 
159=11 Cr. L. J. 730=8 Ind. Ca 929, a senant was 
■entrusted with a thousand*rupec currency note for 
payment to a merchant, but contrary to instructions he 
changed it into small notes and gambled them away. 
Held the offence under s. 408 having been committed 
with respect to the small notes, conviction of the accused 
who won the notes at the gambling for on offence 
under s. 411 was right, though they could also IxJ 
victed under s. 403 read with s. 114. Here there 
no offence in changing the larger note. Hence t <•' 
moment of receipt coincides with the moment wlien t e 
property becomes stolen property, and as the conversipu 
consists in the act of paying to the accused, thcconvic 
tion under s. 411 ought to have been altered to on 
under s. 881 read with ss. 114 d: *37 I. P. C- 
the property must retain the character of stolen pro^ r y 
at the tune it is wrongfully received. In the uor 3 
s. 410 •' If such property subsequently conics into me 

pos?«-ssion of a person legally entitled to the pos'cssi 
thereof. It ceases to he stolen property.” q heroiore. 
the .)uner finds hisjiropcrty on a thief, and then rci o t 
It to him that ho may sell it to the usual receiver, 
stolt n property sent by train or through the post-o ) 
addressed to a receiver is stopped by the authorilic’ 
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behalf of the owner, and then delireied by them to the 
receiver, m each case the property has ceased to be 
• stolen property before it reaches his hands B. v. Dolan, 
Dearsl. 436=6 Cox. 449=24 L. J. (M. C.) 59;B. v. 
Schmidt. L. R.. 1 C.C.R. 15=35 L. J. (M. C.) 94 ; R. v. 
Yxllensky. [1892] 2 Q. B., 597; sillier, 6 Cox. 353, 
Hancock, 38 L, T. 717 ; 1894 P. R. No. 30. A sale 
by a thief, even to a bontl fide purchaser, does not 
give the latter a legal title to the possession of the arti- 
cle sold [Indian Contract Act, 6, 10-<, illus (a).] Where, 
ho^\ ever, stolen notes or money are bond fide changed for 
the thief, or taken bonn fide from him as a matter of 
ordinary payment, the transaction is not one of sale, and 
the receiver is entitled to the legal possession as against 
the real owner ; 3 C. 379; see as to coins which are not 
treated as money, .1/o<5 v. Hnncock [J899], 2 Q. 6., Ill, 
and the same rule would apply in favour of a person who 
took, in the ordinary course of business, a negotiable 
instrument which had been stolen, but which, prior to 
the theft, had been so drawn or endorsed as to pass from 
hand to hand by mere delivery. 5 C. 654 ; 13 Cr. L. J. 
492=sl5 Ind. Ca. 492, 

Where property has been taken from its owner under 
circumstances which would be theft, but for the provi- 
sions of 6S. 82 — 85, the property is not stolen property, 
see 6 M. 373, but a peison who dishonestly kept the 
property for himself, with knowledge of the facts, would 
commit criminal misappropriation. Weir 1. 470. If, 
however, the act of the innccent agent had been insti- 
gated by a criminal abettor, the transaction itself would 
be a theft, though the agent would not be a thief Cs. 
103). In such a case, the property ivould be stolen pro- 
perty, and might be the subject of a charge under s. 411, 
The fact that a thief had been pardoned will not make 
the property stolen any the less stolen property within 
the definition m s. 410, Ou. S. C. 190. 

It IS not necessary, as erroneously directed m 1 B. 
H- C. R. 95 to prove who the actual thief was, and it is 
unwise, in framing the charge, to state that the goods 
were stolen by AB, from whom the prisoner receive 
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bv him. II \ Hill, 1 Den. 453 =3 Cox. 533=2 C. & K. 
978=13 Jur. 545=18 L. J. (M. C.) 199. But this 
rulmg was distinguished in 14 Cr. L, J. 318=19 Ind Ca. 
J0C6. Here tlie accu«od presented a Hallway receipt, p.aid 
the freight and claimed delneiyof goods, winch, as a 
matter of fact, re stolen piopertx. Held when the 
freight xvas paid and the receipt handed over, the accused 
was in constructixe po-«sossioii of the goods . the fact that 
hedid not actually move them fiom the Iladwa} premises 
did not in an\ way affect the finding tliiit the goods had 
been delivered See Ratanlal 416. And so it would be if a 
jeweller was found bargaining xvith a thief fora stolen 
watch, and it would make no difference tliat the jeweller 
had the watch in his hand to c*\aimne it, piovuled the 
control over the watch, and the right to claim it hick if 
the bargain went off. remained m the thief H v. Wilei/, 
2 Den. 37=24 L, J. (M. C.) 4=4 Cox. 412 ; see 4. M. L. 
T. 415=19 M.L.J. 301 =9 Cr. L. J. 52. Where, however, 
such a control e\ists. manual possession is unnecessary 
If a thief brings stolen piojieiiy into a shop, and the 
owner of the shop tails his serxent. and desues him to 
take aw'ay the goodsand pawn them, and the thief hands 
them to the servant foi that purpose, the leceipt by the 
master is complete. I{ v. Miller, 6 Cox. 353 (Ir.) ; 
Parr, 2 M. & Rob. 346 ; v Pearson. 72 J. P. 451. 
Nor is such a control inconsibtentxvith a joint possession 
by the thief, oi any othci pcison, and the leceivei. A 
man's watch was stolen while he was in the company 
of a woman, of the piisoner. and of some otheis. Subse- 
quently. the prisoner came to the owner of the watch, 
and bargained with him foi its lestoratiou The woman 
was taken into a room by the prisoner, where she found 
another man, and immediately after siie saw the watch 
on the talile She did not see who put it there, but it 
was not the prisoner The jury were told that if they 
believed that the prisoner knew that the watch was 
stolen, and at the time wdien he went with the xvoinau to 
the room wheie it was given up the w’atch was m the 
custody of a person with the cognizance 6t the prisoner, 
that person being one over whom the pri'^oocr had abso- 
lute control, so that the watch would be 'forthcoming if 
the prisoner ordered it, there xvas ample evidence to 
43 
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convict him ot receiving the watch with guilty knowledge, 
i?, V. Smilfi, Dears 494=24 L. J. (M.C.) 135 ; liogers 
L. R. 1 C. C. R. 136=37 L. J. (M.C.) 83. Finally, it is 
not necessary that the receiving should be for the InmeCt 
of the receiver. " There is a receiving within the mean- 
ing of the Act — whenever a person, knowing that goods 
are stolen, has possession of them for a bad purpose. It 
is immaterial whether he claims any property in them." 
Per Bramwell, B; Ip/iifr, 1 F, & F. 665; per Lord 
Campbell, C.J., li. v. WHey, ub. sitp. If the prisoner 
takes the property into his possession for the purpose 
of concealment, or to assist the thief, it is a suflicient 
receiviug. although he neither seeks nor gains any profit 
or advantage to himself. Ji. v. Davit, 6 C. & F* 177 ; 
Pichardson, 6 C. & P, 335. 


A mere acquiescence in, or approval of, a receipt by 
another person docs not amount to a receipt by the 
person who approves, if the possession or control still 
continues to be that of the original receiver. P- v. 
Dring, D. & B. 329. But if stolen goods have been 
placed in the possession of a man’s ien.'ant or wife, or 
of any other person on his behalf, though without his 
knowledge, and if he subsequently, knowing the goods 
to b«* stolen, accepts the posses«lon, this makes the 
receipt his own. II. v. IPoo<fffnrrf, L. & C. 122=31 
■ .1. (M. C.) 91. The mere fact that the accused 

till* stolen property concealed in a place 
' '■ Mti Jus own is not suRicient evidence to 
j ' ., - r/.'-ti.m. 17A.576; 190SP. W. R. (Cr.) 

' v> r;. fCr.)l=4Cr. L.J.176; 3Sind.L. 

' J. J 4=4 Ind. Cn». 45. H. v. Orn<, 73 
\ - . V'. R.(Cf.)38=4 Cr. L. J. 437 ; IFOa 

- . -'J.'i P. U R. 196= 1905 P. W. R (Cr ) 

• ' . .. :’J3; similarly the fact that the accused 

‘ * r tn it he would set the stolen pro- 
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As to lietaining — S. 411 says: “Whoever disho- 
nestly receives or retains stolen property.” Retaining 
seems to have the same iclationto receiving that crimi- 
nal misappropriation lias to theft. If a man came 
honistly into possession of stolen property, and then 
retained it. after ho had discovered that it was stolen, 
he Mould have committed the offence of dishonestly 
retaining 4 M. H. C. R. Appx. 42. There may be | 
cases of hoDLst leceipt and dishonest retention. But 
the alternative e.-iptession 'i/is/ionc.tffy receiies or Htuins' 
relieves the pro'*ecutor fiom the duty of proving more 
than one hranch of the alternative It is enough to 
pro^e facts justifying the inference that the accused 
either dishonestly received the property, or, having re- 
ceived it lionestly, dishonestly retained it ; a similar use 
of an altcinativf expression is common in dealing with 
several other offences, e g . w:th the intention of causing 
death or with the koou ledge that death is likely to be 
caused in s. *291) ; in such cases the prosecution need not 
prove, and the Court need not find, the intention as distinct 
from the knowledge , it is sufficient to prove or to find 
■one or othei to have existed. — per Plonden, J., 1889 P. 
R.No. IS; 1884 P. R. No. 18; 1879 P.R. No. 31 ; 1887 
P. R. No. 46 Where the accused is charged only with 
dishonest retention a guilty knowledge at the time of 
receipt is not necessary, 4 M. H. C. R, Appx. 42; 9 C. 
W. N. 1027=2 Cr. L. J. 847. 

(3) GtiiUy Knowledge. — The accused must have 
known, or have had reason to believe, the property to 
be stolen (s 411) 6 W. R. (Cr.) 87 ; [1913J M. W. N. 

696=14 Cr. L. J. 591=21 ind. Ca. 383.13 W. R.(Cr.) 
70 ; 18 W. R. (CfO 63; 19 W. R. (Cr.) 37. The latter 
phrase IS satisfied by something shoit of actual know- 
ledge — Per Scotland, C. J., li. v. Vecree, Mad. Sess., 
April 28, 18G2. On the other hand it involves more 
than mere suspicion. In a case under s. 414, Avheie the 
language is the same, Melvill, J., said : 

“ It was not Buflioieat to show that the eccusttd was careless, | 
or that he had reason to sQspcct that the property was stolen, > 
or that he did not mahe suSicicnt inquiry to ascertain whether 
had been honestly acquired- The word ‘believe,’ in s. 4' 
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very much stronger word than ‘sa^pcct, ' and It involves the 
necessity of showing that iho circumstnnccs wore such that a 
reasonable innn must hwc felt convinced in bis mind that the 
property with which he was dealing was stolen property.” 6B. 402 ; 
see also 1333 P. R. No. 37 ; 29 B. 449, 

Of course, Ruilty knowledge is purely a matter of f.act, 
which depends on the circumstances of each particular 
ease ; such a?, the natuic of the goods offered for sale. 
Ralanlal. 594; 11 C. 160; 6 B. 402; the position in 
life of the person who offers th'em. the mode in which 
he accounted for their possession, the seciecy of the 
trans.ietion. tlio absence of inquiry wlicro the facts were 
obviously suspicious, the low price at which they were 
Imught. 'l ll.Ue. P. C C-20; 2 Kast. P. C. 705; /?. v. 
Malhr,/. 13 Q, B. D. 33; 13 W. R.(Cr.)26; 25W.R. 
(Cr.) 10 ; 9 Bom. L. R. 27=5 Cr. L. J. 63; 23 SV. R. (Cr.) 
16 ; 13 M. 426 ; the concc.Mmont or defacing of the 
gnod^ after thov passed into the possession of the lecoiv- 
or If an avah was to offer Kngli^h jewellery, or a 
natiM‘ fii rvaut was to offer Knglish plate or wine for 
sale, and the aiiicles were bought without any inquiry, 
or upon I'ue strongili of answers clearly unsatisfactory, 

I thttik till* trilmnal would have little diflicutty in deal- 
ing with ih<* ca*,i* (See. as to tlie fr.iudiilent posecssipn 
of stolon property by persons who c.iunol Batisfactnrily 
aocoiiiit for then possoNsion of it. Madras Act, Mil. 
of I-st.7. s 17) IJut the ihree essential ingredients of the 
olToiico must all co*cxist. Receiving undor an erroneous 
knov\b'dg«' and ludicf that the property received was 
stolen jitopurty would not b«* an offence if iti reality the 
artii-le ts not filoleti pri»perty, «//., where it had really 
hei ti obtained by cheating. Ralanlal 389. 

I'ndei I'.ngliNb law it was always open to the pro- 
F'Tulioii to show, as evidence of guilty knowledge, that 
the iicoux'd had on other itccasiotjs received 
projuTiv of the prosecutor from the nine thief ; /*• '• 
7)1001. \ Mood., 146; but it was lu-ld that it u:is ivA 
ailmi"»iib* « vHlcJiee that he had receivid other pn'porty 
Mobil b\ ditTrrcni thhw*sfrom different owivrs. 

()i!,Irj. 2 Den. 26-1=20 L. J. (M. C.) 198. Tin* Htler 

eMib nci* has always seemo«l to ine to !«• inoredituna 
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lorv than the foiiiier II is now admissible in England, 
under certain reclnction by ^44 A’ 145 Vict . c. 112, s. 19. 
The Indian Evidence Act. s 14, is in accordance 
witli the latei view. Ulus («) gives as an e\amplo, 
the ra«e <<f a receiver found in iios^esstou of a paiticiihi 
flolen ai tide, and proci eds, " the fact tint at the same 
tiiut hf w as in possession of luan}* other stolen articles 
is ielt%ant. as tending to show that he knew each and 
all of the aitichs, of uhtch lie was in possession, 
to be stol.-n ’ It will he obseivcd that the other stolen 
articles, as to which ividence is olTeied, are stated 
to base U-en in hts possession at tlic same time ns 
the paitK iilar article as to which he is chaiged. This 
agrees with the docicions on the express wording of the 
Eiighsfi statute It v Center, 12 Q. B. D. 522; 2?. v. 
Drarj^, 14 Cox, 85. It does not. however, follow fioiii 
the illustration that evidence would he inadmissible of 
previous undoubted receipts of piopcrty undoubtedly 
stolen, although no longer in the possession of the 
accused ^’spl. 2. and illus (6) contained in s. 1 of the 
Amending Act, III of 1891, tend to show the contraiy, 
and also tliat previous convictions f<n a simitar offence 
could be proved for the same purpose. 

The mere fact of recent possession of stolen property is, 
in general, evidence of tholt, not of receipt of stolon pro- 
perty w'lth guilty knowledge (sec ante, § 178 at. p 631 ). 
1866P.R.N0.31} 1884P.R.NO. 18; 1887 P. R.No.46. 
The effect to be given to such possession is, however, a 
question not of law bat of fact. 11 C. 160 ; 26 M. 467 ; 
]i\i. Act, s 114 ill. (rt). It would depend upon 
the nature of the atticle stolon, II C. 160; Ratanlal 
594 ; 1885 S. J. L. B. 354 ; 29 A. 138 ; 6 C. P. L. R. 29 ; 
Lanrjmead, 9 Cox. 464; M'Mahon, 13 Cox. 275 (Ir); 
and the presumption will lose its weight with the lapse of 
time so that when a hoise was found with the accused 
six months after it was stolen, it was held in England 
that the fact of possession laised no piesuraption against 
the accused, Cooper, 3 C. & K. 318. Barton, Dears 
C. C. 282 ; Partridge, 7 C, & P. 551. "iVhere the thief’s 
cousin’s father-in-Jaw bad possession of the stolen 
property, viz. jewels, three days after the theft, and it was 



676 


KNOWING IT TO BE STOLEN. 


[CH. X, 

very timch stronger word fchnn ‘suspect,’ and it involves the 
necessity of showing that the circumstances wore such that ft 
reasonable man must have felt convinced in his mind that the 
property with which he was dealing was stolen property.’* 6B. 402 ; 
ace also 1333 P. R. No. 37; 29 B. 449. 

Of course, gailty knowledge is purely a matter of fact, 
which depends on the cucumstances of each particnlar 
case ; such as the natuie of the goods offered for safe, 
Ratanlal, 594; 11 C. 160; 6 B, 402; the position in 
life of the person who offers them, the mode m which 
he accounted for their possession, the secrecy of the 
transaction, the absence of inquiry where the facts were 
obviously suspicious, the low price at which they were 
bought, 1 Hale, P. C 620; 2 East. P. C. 765; R.s, 
13 Q, B. D. 33; 13 W. R. (Cr.)26 ; 25W.R. 
(Cr,) 10 ; 9 Bom. L, R. 275=5 Cr. L. J. 63 ; 23 W. R. (Cf.) 
16 ; 13 M. 426 ; the concealment or defacing of the 
goods after they passed into the possession of the receiv- 
er If an avah was to offer English jewellery, or a 
native servant was to offer English plate or wine for 
sale, md the articles w’ere bought without any inquiry, 
or upon the strength of answers clearly unsatisfactory, 

I think the tiibunal would have little difficulty in deal- 
ing with the case (Sec, as to the fraudulent possession 
of stolen property by peisons who cannot satisfactorily 
account for their possession of it, Madras Act, VIII. 
of 1867, s. 17) Biitthe thiee essential ingredients of the 
offence must all co-CMSt Receiving under an erroneous 
knowledge and belief that the property received was 
stolen piopeity would not be nn offence if in reality the 
aiticle IS not stolen property, e </., where it had really 
been obtained by cheating, Ratanlal 389. 

Under English law it was always open to the pro- 
secution to show, as evidence of gniUy knowledge, that 
the accused had on other occasions received other 
piopertv of the prosecutor from the same thief ; it. v* 
Dunn, i Mood., 146 ; but it was held that it was not 
adinissiblB evidence that ho had received other piopcrty 
stolen by different thieves from different owners, it. v. 
Oddy, 2 Den. 264=20 L. J. (M. C.) 198, The latter 
evidence has always seemed to me to be inoic uamna- 
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torv than the founcr It is now fldmis5ihle in England, 
under cert.iin restriction bj* S4 A' S5 Vict., c. 112, 5 . 19. 
The Indian Evidence Act. fi 14, is in accordance 
with the l.itei view lllus («» gives as an example, 
the case <>f a receiver found in possession of a particular 
stoI< n ui tide, and proceeds. “ the fact tliafc al the same 
turn h( \\ as m p<is>,cssion of many other stolen articles 
IS rek-%ant as tending to show that he knew each and 
al) of the aiticles, of which ho was in possession, 
to be stolen ' It will be obsened that the other stolen 
articles, as to winch tvidi-ncc is olTered, arc stated 
to ha\e been in his possession at tlic same time as 
the paiticular article as to which he is chaigod. Tliis 
agree' with tlie decisions on the express wording of the 
English statute 11 v Caiter, 12 Q. B. D. 522 ; 11, v. 
Drage, 14 Cox. 85. It does not, however, follow’ from 
the illu^-tration tliat exidence would he inadiuissiblc of 
prc'Mous undouhted receipts of piopcrty undoubtedly 
stolen, altliougli no longer in the possession of the 
accused Fxpl. 2. and illus. (i) contained in s. 1 of the 
Amending Act, III of 1891, lend to sliow the contiary, 
and also that previous convictions fot a similar offence 
could be proved for the same purpose. 

The mere fact of iccent possession of stolen propeity is, 
in general, evidence of thelt, not of receipt of stolen pro- 
perty With guilty knowledge (sec ante, § 178 at p. 631). 
ie66P.R.No.3l} 1884P.R No. 18;1887 P. R.No.46. 
The effect to be given to such possession is, however, a 
question not of law but of fact. IJ C. 160; 26 M. 467; 
Kvi. Act, B. 114 ill. (rt). It would depend upon 
the nature of the article stolen, J 1 C. 163 ; Ratanlal 
594 ; 1885 S. J. L. B. 354 ; 29 A. 138 ; 6 C. P. L. R. 29 ; 
Lanrjmead, 9 Cox. 464; HI'Mahon, 13 Cox. 275 (Ir); 
and the presumption will lose its weight with the lapse of 
time 60 that when a horse \v.i8 found with the accused 
six months after it w'as stolen, it was held in England 
that the fact of possession rahed no piesumption against 
the accused, Coq/jcr, 3 C. & K. 318. Burton, Deira 
C. C. 282 ; Partridge, 7 C. & P. 551. 'iVheie the thief’s 
cousin's father-in-law bad possession of the stolon 
property, viz. jewels, three days after the theft, and it was 
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proved he had sold some of the jewels to a cloth-dealer- 
and disposed of other jewels in an out-of-the-way place, 
the presumption raised was held not strong enough to 
sustain a conviction under s. 411, 10 C. W. N. 219=3 
Cr. L. J. 195. In 3 M. L. T. 30=7 Cr. L. J. 30, where 
similar articles of jewellery were traced to the accused 
three weeks after the offence, the accused were convict- 
ed. In a similar casein 13 Cr. L.J. 140=13 Ind. Ca. 828, 
it Was laid down that the proper piesumption was not 
that the person in possession himself committed theft 
but that he was a receiver. As to which of the two 
presumptions should be drawn in any particular case 
would depend on the length of time, the proportion of 
stolen articles found in possession of the accused to entire 
bulk stolen, the circumstances which led to the discovery, 
etc. Where accused was found in possession the next 
morning after burglary, the presumption was that he- 
was a thief, 1 1 A. L. J. 94=14 Cr. L.J. 124=18 Ind. Ca. 
634. In cases of doubt accused have been known to come 
to the rescue of the prosecution theory. This was the 
case in Weir I. 471, where tracing of ordinary articles 
to the possession of the accused two months after the 
theft did not raise any strong presumption against him ; 
but the accused denied altogether that he W’as over 
in possession ; and this plea having been found to be 
false, a conviction under s. 411 was sustained. A 
case very similar to this has been discussed at p. 633 
supra, where possession was tiaced to the prisoner 
two yeais after the theft, but he asserted continuous 
possession for eight years which was found to be 
false, for the first six years at all events. It is, how- 
ever, a question how far statements of accused per- 
sons made under s. 342, Cr. P. 0., can be used 
against them to prop up a presumption which has 
become considerably attenuated by lapse of time. 
There are rulings to the effect that a gap in the 
prosecution evidence c-innot be supplemented by the 
examination under a. 342. Would it not be contrary to 
the spirit of these rulings to use such statements to 
corroborative a mere presumption of fact 7 If 
proved that a honse had been broken into at night, an 
a few days after the property was found m 1 
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posses‘?ion of a person who was in the habit of making 
miscellaneous purcliases from all who offered to sell, the 
presumption would bo that he had received the goods 
rather than stolen them In all such cases charges for 
theft should be added to charges for receipt, and vice 
versa A person found in possession of various pieces of 
stolen property, even though they were stolen at difTerent 
times and from different persons, can only be convicted 
of a single offence under s. 411, unless it can be shown 
that he received them at different times. 28 A. 313; 
12 Bur. L. R. 318,5 Cr. L. J. 122 ; 1907 P. W. R. (Cr.) 
4 . see [1912] M. W. N. 362=11 M. L. T. 186=13 Cr. 
L. J. 475=17 Ind. Ca 314; [1912] M. W.N. 529=13 
Cr. L. J. 596=16 Ind. Ca. 164; 17 C. W. N .1129=14 
Cr. L. J. 571=21 Ind. Ca. 171; 13 Cr. L. J. 492=15 
Ind. Ca. 492 ; 8 M. L. T. 418 ; 1887 A. W. N. 281 ; 
12 C. P. L. R. (Cr.)5j 5 Bom. L. R. 877. Each 
receipt is a single offence as to all the pioperty then and 
there received. Possibly there might bo different offences, 
if a thief, being possessed of different articles of 
property, stolen from different persons, mado distinct bar- 
gains as to each with the receiver one after the other, 
ISC. 511; IS A. 317, 

The question whether an offence can be committed 
under s. -Ill in respect to the property of a liusband 
received from the wife, li. v. Kenny, Z Q. B. D. 307= 
46L. J. (M. C.) 156, Sfrce<«r, Jl900l 2 Q.B. 601=69 
L. J. (Q. B.) 915 ; R. v. Payne, L. R. [1906] 1 K. B. 97= 
75 L. J. (K. B.) 115, depends upon the question already 
discussed, whether a wife can steal from her husband 
{anle, § 175 at p. 624.) A husband may be convicted of 
recer ’ 

been 

.V' 1 ..I, .i . 

a wife might be convicted of receiving from her husband. 
The coxwl Tnigbi. of oovwee, take Ihe oharitaWe view, 
that the wife was merely acting under the orders of 
her husband, and had no knowledge that she was com- 
• TN V.'.P.i:.C.R.120. Where 
. with a single act 

1 . band is convicted. 
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the Wife has to be acquitted, Auheiy [1826] 1 Mood, 
l43. But this will hardly apply to the law under the 
Indian Code, [f the wife has leceived without the 
cnntiol or knowledge of the husband, it was held in 
Driug, [1857] D. & B. 329, the husband cannot be 
liable even though he accepts the wife's receipt ; Baines, 
19 Cox. 524 : irardroper, Bell C. C. 249. In India, how- 
ever, the ieal question would be how far the managing 
luemher or other adolt copirceaeis ivould be liable if sto- 
len property is found in the coimnon dwelling bouse, in a 
place easily accessible to every member of the household. 
It is certain there is no greater degree of presumption 
ag.imsfc the manager than against the other members, 
Ralanlal 184 ; 19 M. L. J. 301. But if knowledge that 
some propel 6y in his house is stolen could be attributed 
to the manacei, that knowledge will carry with it legal 
possession and he can be convicted of retaining such 
stolen piopeity. 6 B. 731; 15 A. 129; 22 A.445;29 A* 
598=1907 A W. N. 187=6 Cr. L. J. 23, though the 
sime could not be said of a junior member. See also 
1 Sind L. R. 66=8 Ci*. U J. 184 4 M. L. T. 4lSs=9 Cr. 
L. J. 52; 10 M. L. T. 237=12 Cr. U J. 549=12 Ind. 
Ca. 525 J S C. W, N. 22; 1 Bur. L. R. 397. A similar 
cl.iss of cases usually met with is ^Yhel■e property is taken 
out of an open cattle-shed or out-house which, either from 
thenatuie of the structure or owing to Us being m a 
state of disrepair, iseasily accessible trom outside. Avti- 
eJes are often foisted in this fashion especially where the 
I'lllage IS factious. An incriminating article found in sue i 
a place cannot bo said to be in the possession of the 
oi occupier, 1881 A. W. N. 43; 1883 P. R. fCr.) 25; 
L. B. R. (1872-1892)397. 


Section 414 is apparently intended to apply to case» 
where tliere has not been such a possession as 
support, a charge against the accused, as a receiver unt c 
s. 41f— Wr PlowdenJ. 1879 P.R.No. 31 ; 4 N-LR-'J-- 
8 Cl*. L.^. II. A peison once convicted under s. 
with lesp^t to property taken on a particular oci^s^ion 

. . the paiuQ 


• Ud.207. 
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Wherr there* ha*; l>ot*n ‘inch a po«se5>sion tlie offence is 
complolc. \ char-:!* umler s 114 would in many cases 
be advivahle a' an aUcrnaliveclurt'C*, lOBim. L.R. 125; 
Ratanlal 449, hut would not constitute a distinct offence 
where there was a conviction under s. -Ill, Ralanlal 
553 ; 4 M. H. C. R., Appx. 13; 1881 P. R.No. 39; 1 Agra 
H. C. R. 9. Where a man conceals stolen property in 
another « liouH* with a view to get the Litter into tiouble, 
he ina\ \ie convicted both under s. ll-l and lor fabn- 
catin;; lalse evidenet undt'r s 19:}, 1 A 379. But where 
the .locusi-d rc'.tored to the ownei pioperty stolen by his 
son with a vuw to save liis son and subsequently denied 
all know If-dgL- oi the matter, he was held not liable under 
6 414, as the Word ” in s- 414 has to bo con- 

Btiued rjuvlrm genen'^ W'lth cunrealmg and mahiuj away 
tcitli 1910 U. B. R. (P. C.) 8=11 Cr. L. J. 493=7 Ind. 
Ca. 465. 

A charge under s 414 should contain details as to the 
natuTc of the property as well as circunistances under 
wiiJcJj It was concealed or made away with, 2 B. H. C, R, 
130. li IS not necessary that the owner should be traced. 
All thit IS needed is to prove the accused voluntarily 
assisti d in concealing the propeity which he had reason 
to bidiere to be stolen. This latter fact may be proved 
from the accused's own conduct, as where a poor l^alhan 
cooly hid jewels usually worn by the w’oalthier classes, 
14 Bom. L. R. 893=13 Cr. L. J. 793=1 Bom. Cr. Ca. 89 
=17 Ind. Ca. 637. 1887 A. W. N. 96 ; 1 E. H. C. R. 95 
19 no longer law on this point. The facts in 9 A. L. J. 
370=13 Cr.L.J. 254=14 Ind.Ca. 606 aie not fullyset 
forth in tlie leport. 

185. Aggravated Forms of Receipt or Retention. — 

The offence cieated by s. 411 is liable to severe 
penalties under s 412, if the propeity was known or 
reasonably believed to ha\e been transferied by the 
commission of dacoity, or if, being known or believed to 
be stolen luoperty, it was leceived from a peison whom 
the accused knew or believed to belong, or to have 
belonged to a gang of dacoits. The essence of the 
•offence under s. 412 is the special knowledge or belief 
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connecting the property with a tlacoity or with dacoits. 
This must be specially made out, 18 W.R.(Cr.)26;26M., 
467 at 468; Ratanlal 756& 184; 7 W. R. fCr.)73[109]; 
9 W. R. (Cr.) 16. The accused must be a person different 
from the dacoits. Ratanlal 312 & 34. .4. dacoit who 
retains the property he has obtained by his dacoity 
cannot be punished under s. 412 for an offence distinct 
from the dacoity. 1 W. R. (Cr.)48. When the evidence 
against the prisoner is that he was apprehended soon 
after the dacoity with part of the plunder in his possession 
a charge in the alternative under s. 395 or s. 412 might be 
framed against him, 3 W.R. (Cr.^10; 5 W. R. (Cr.)66;. 
13 W.R. (Cr.) 42. The offence of the receipt or retention 
must be completed in British India. It is no offence 
under the Code to receive or retain in a Native State the 
proceeds of a dacoity committed in British India, 9 A- 523. 

A further aggravation of the offence under e. 411 is 
created bj' s, 413, where the accused is shown habitually 
to receive or deal in stolen property. See, as to the 
apprehension and punishment of reputed thieves, Madras 
Act, VII of 18G7, s. 23. It is difficult to say what sort of 
evidence will be admissible and sufficient to procure a 
conviction under this section. At the very least two acts 
of receiving or dealing in stolen property must be proved 
or presumed , and these acts must be at some little distance 
of tunc, otherwise they could not be taken as establishing 
a hahit In a case where a conviction under this section' 
was set aside, the Court said : " We do not think that a 
man can be said to be habitually receiving stolen goo s, 
who may receive the proceeds of a dozen robberies rpin 
a dozen different thieves on the same day, but.m addition 
■ to the receipt from different persons, there must e a 
receipt on different occasions, and on different ^ 

19 C. 190. Where a man had been several times actually 
conVicted tbiswou" ‘ * ^ 

viousVonvictions 
since having been 

them. \ Previous convictions need not be 
production of the record. It is sufficient ‘fthe [a 
certified m’ the clerk of the court, or other officer *a d 
the custo^ of the records of the court where the co 
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tion took place, or Jiya certificate signed by the olViccrin 
charge <if the gaol in which the accused was confined, or 
by production of the warrant of coniimtinont (Cr. P. C, 
s ,jll) When a ’iiin has been convicted on previous 
occasions there must proof of some fresh receipt 
subset jin nt to I he lad conviction befoie lio can be 
dealt wiih tinder f i\:\. 10 B. 174 ; 12 C. 520. Where 
there base been no coi.viclions the acts whicli are relied 
on as evidencing a habit must in gcnctal be proved, just 
as if each were the subject of a separate indictment. 
Sometimes tin's might not be absolutely necessary. If 
it could be ^hown that a man kept a shop which was 
frequented by persons who were, and who must have been 
known by him to bo, thieves . if the nature of the goods 
which he purchased, the price wliicli lie paid, the 
precautions with which the goods wore bought, kept, or 
disposed of , the contrivances employed in the premises 
for concealment, for lapid e.xit, and for preventing 
entrance, and other similar circumstances gave .strong 
evidence of a general nature of the trade pursued, oven a 
single instance of receiving biought homo for tho first 
time might be sufiicienl to warrant a conviction. But it 
would always be necessary towatcli such evidenco very 
narrowly. 

Prisoners cannot be tried at the same trial for leceiving 
or retaining under s. 411, and for habitually leceiving or 
retaining under s. 413, these two offences not being 
offences of the same kind. The proper coarse would be 
to try the accused first for the offences under b. 411, and 
then, if he w'ere convicted, to try him for tbe offences 
under 8 413, putting m as evidence the previous 
convictions undei s. 411, and pi-oving the finding of the 
rest of the propeity in lespect of which no eepaiate 
charge under s. 411 could be. made or tried by reason of 
the provisions of the Crim. P. C , s. 233 ; 8 C. 634. 

VJI. CHEATIKG. 

186. The offence of Cheating Analysed. — In order 
to make out the offence of cheating, it is necessary to 
establish (1) that some one was deceived, (2) fraudulently 
or dishonestly, or intentionally, and (3) that by means of 
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such deceit he was induced to change his position either 
hy parting with property or by doing something to his 
own injury ; in the hrst of the above two alternatives, the 
inducing must be fraudulent or dishonest and in the 
second intentional, 9 C. W. N. 764=2 Cr. L. J. 422; 1908 
P. W. R. (Cr.) 18; j^er Mookerjee, J., 2 C. L. J. 524=3 
Cr. L. J. 160 ; 32 C. 775=1 C. L. J. 469=2Cr. LJ. 38S ; 
1883 P. R. No. 36. S. 420 provides for punishment when 
cheating consists in a dishonest inducing of delivery of 
property and s. 417 provides for cases of cheating 
whereby the peison cheated is injured otherwise 
than by being induced to part with property. The 
second part of s. 415 not involving fraud oi dishonesty 
is thus made punishable leniently as compared with 
the maximum sentence provided foi the offence con- 
stituted by the first part of that section, 1889 P. R. No. 
20,/«Woii'm9l876P.R. No. 16. The ruling in Ratanlal 
423 seems to be wrong m assuming that the second part 
of s, 41 J also involves the element of fraud or dishonesty ; 
thcie the accused falsely representing that his master 
was ill, induced the lattei’s brother to travel to a distant 
village This would ]>nma facte involve harm in one of 
the ways dealt with in the second pait of s. 415. But 
the High Court quashed the conviction, it is subrnittea 
erionuously, on the ground no fraud or di&hone«tv hud 
been made out A smiilai view seems to have been taken 
in Ratanlal 635 also. It has to lie remembered that s. 
417 IS a non-cogni7able oITcnco while s. 420 is a 
able offence The Legislature evidently contemplated 
different spheies for the two sections, Ratanlal 96; 1 
B. R.266 ; the offence described in the first part of s. 41') 
in%ohing fiaud or dishonesty being punishahle under 
s. 420. wink- that described in the recond part where 
there IS also deceit, not accompanied by fr.iud «»r is* 
ht>ncsfy, being puni'shable under 6. 417. If this view is 
no', accepted, one will li.ive to attribute a delibera c 
redundancy to the legislature, and it will be a 
of good luck w’hetlier an infoiination given to the Police 
IS registered as a cognizable or non-cognizablc offence. 
This view seems to be more roason'ible than the one 
ad<'ptcd m Ratanlal 2. Again, when chc.ating hi s 
under part (2) of s. 415 and is not with reference o 
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valuable secuntv (s 420) the accused may be given the 
l)enefito(< .)d2. Cr. P. C . hut thiN iR'nefit lie canno have 
if Ibo olTence is one uiidei the tiist part of 8, 415 or 
IS othfiui?<- c<iv«Ted bv the langinge of s. 420, 1908 
P. W. R. (Cr.)62=8 CV. L. J. 455 ; 3 L. B. R. 95=12 
Bur. L. R. 91 =3 Cr. L. J. 21 ; 4 N. L. R. 18=7 Cr. 
L. J. 319; 1911 P. L. R. 155=12 Cr. L. J. 213=10 
Ind.Ca. 114. The second p.iit of s 4 15 deals with caus- 
ing hat in to ho(l\, mind, lepiitatiun or property, which 
in ill' Ninieas the teim ‘injury’ as defined in s. 44, the 
omis'-mn of tlie \\<Td * illegal ' making no difference, 1888 
P. R. No. 36. WlitMc fiandnlciit or dishonest intention 
is alleged, its existence must bo proved at the time of 
the cu'iitnixsi'in of the act constituting cheating, Weir 
1. 478 & 478 ; 9 B. H. C. U. 448 ; 13 Bur. L. R. 14\=S 
Cr. L J. 478 ; 13 Bur. L. R. 268=7 Cr. L. J. 242; 
Ratanlal312. Subsequent conduct will only bo evidence 
of such intention at the time of dehveiy of property 
and to negative the theoiy of accident or mistake unao* 
comiianjod by any aysteinalic fraud, if the defence were 
to rely upon any such theory. — see per Lmdley J , in 
Dlale V iU)ion Life Inutrancc Co , L. R. 4 C. P. D, 
97 at 106; It v Pond. [1906] 2 K. B. 359 =21 Cox. 
252; 5 W. R. (Cr.) 5. As to lelovancy of evidence 
relating to subsequent conduct, see Smith, 20 Cox. 804 
=69 J P 71 5 OUti [1900] 2Q. B. 755; Pisher. [1910] 
1 K, B. 149 ; 15 Cr. L. J. 80=22 Ind. Ca, 432 ; 1910 P. 
W. R. (Cr.) 26=11 Cr. L.J. 428=6 Ind. Ca. 964. 

EciJeiire of Similar Acts — Wheie tluj question is, 
whether the defendant made the false stalpinent with an 
intention to cheat, evidence that lie had made similar 
false statements a short time previously or subsequently, 
and obtained money by them, is admissible, if it tends 
to show that on the occasion, which is the subject of 
inquiry, be was acting with a guilty knowledge; if not, 
it IS inadmissible. For instance, wheie a prisoner was 
charged with obtaining money from a pawnbroker by the 
false pretence that a piece of worthless jew’ellery consisted 
of real stones, evidence that lie had two days before 
obtained money flora another pawnbroker on the pledge 
of a chain, which he represented as real gold when it was 
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not, was held to be rightly received. The Court said: 
■“It tends to show that he was pursuing a course of 
similar acts, and thereby it raises a presumption that he 
was not acting under a mistake. It is not conclusive, for 
a man may be many times under a similar mistake, or 
may bt many times the dupe of another; but it is Jess 
likely he should be so more often than once, and every 
circumstance which shows he was not under a mistake on 
any one of these occasions strengthens the presumption 
that he was not on the last.” li.v.Ffancis, L. R. 2 C.C. 
R. 128 ; li. V. lihodes [1899] , 1 Q. B. 77 ; 9 C. L. J. 610= 
13 C. W. N. 973=10 Cr. L. J. 91=2 Ind. Ca. 611; 36 
C. 573; Wyatt, [1904] I K. B. 185=20 Cox. 462; 
Wal/ofd, 71 J. P.215 And so, in a similar case, evidence 
of the same sort was received, and also of the fact that, 
when avreslcd, the prisoner was found to have in his 
possession twenty-sis other chains of an equally worth- 
less character. li. v. lioehuck, D. & B. 24=25 L. J* 
(M. C.)101. 


On the other hand, wheie the false pretence alleged 
was that the prisoner had authority to receive money, 
evidence that he had a few days before obtained another 
sum of money by a similar false pretence as to his 
authority uas held inadmissible. It. v. lioU, 30 L. J. 

(M. C.) ll=Bell. 280. As Blackburn, J., remarked in 

Francis' case, L. R, 2 C. C. R. at 30. ” There the alleged 
false pretence was an assertion ol authority to receive 
the money, and the question was autliority^^ ° 
authority. The evidence was wholly irrelevant.” _ The 
facts in the last case established that the prisoner 
had been expressly forbidden to receive the money, 
therefore no question as to guilty intention couh* 
arise. But if upon the facts it might have been doubted 
whether he did not really suppose that he was authorized 
to receive payment, then I imagine evidence woul 
have l)een properly admitted to show that on a fonner 
occasiiyn he had not only set up such an authonty, ha 
had gi\en a false account of the mode ' 

authority, had been conferred on him.” Evidence / 


, III. of 1801, 
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•of the K\n(Jence Act {\pplies only to c-ises \%heie state of 
the accuseil s nimd js in question, i. e., where tlic accused 
could have done the act nttnbuted to Imn either inno* 
cently or fraudulently, but one cannot conceive of a 
public i^ervant obtainin" a bribe innocently ; there the 
guilt or innocence would depend upon actual physical 
facts as opposed to a mental fact, tt: , the accused's state 
of imnd or feeling Thus, where the license*cIork in a 
Municipal oflice was charged with receiving from three 
cartinen two annas in excess of the legitimate license 
fee. evidence to piove that he had cheated other cartmen 
was held inatlinissible, 8 A. L. J. 1269=12 Cf. L. J. 611 
= 12 Ind Ca. 987, where 6 C. 655=8 C. L. R. 197 is 
joUoictd and 36 C. 573 is dtHotguished. See It v Fisher 
[1910] 1 K. B. 149 and other cases relied on in 1910 
P. W. R. Cr. 26=11 Cr, L. J 423=6 Ind, Ca. 964. 

1. Deceit . — Xotiung can be more general than the 
language of the section upon the first point. All it 
requires is, that there should be a person who deceives, 
and another peison who is deceived A person is deceived 
who 18 led to believe that which is untrue ; but a person 
cannot be sued or indicted for deceiving him, unless he 
leads the other to believe that which he himself knows to 
be untrue or does not believe to be true. Derry v. Peak, 

14 A. C. 337 . per Jervis, C.J., R- v. Welman, Dears. 
188=22 L. J, (M. C.) 118. No attempt is made to 
define the nature of the deception, or the mode by which 
It IS carried out, except that it must satisfy the other 
words of the section, by being fraudulent or dishonest 
or intentional as regards the person who uses it, 9 Cr. 
L. J. 261 = 1 Sind L R. (Cr.) 20, and by being the 
operative cause which leads the person upon whom it 

15 used to do the thing for which it is used. It is im- 

imatevial whether the person had means at hand ofverify- 
ing the information given, as when a £\ note is tendered 
as a £5 note, Jessop, 7 Cox. 399=D. &B. 442. The 
real question is whether the false statement deceived the 
prosecutor or not, Woolley, 4 Cox. 193 ; Dundas, 6 Cox. 
380; D. & B. 566 ; Leonard, 1 Den. 304; and 

whether the maker of the statement made it innocently, 
he himself having been deceived, R. v. Dunleavy 73 J. P. 
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56 01 * fraudulently. In general, cheating is effected by the 
direct assertion as a fact of something which is false. 
Under the Code, it is immaterial whether the fact so 
asserted is represented as existing, or is about to take 
place. [S. 115, illus. (/)& ((?).] It is equally cheating 
if a man obtains credit by falsely representing that he has 
an estate, or that he is about to come into an esiate ; 
that he has a rich wife, or that he is about to marry a 
rich wife. li. v. Hoicarth, Cox. S8S‘, li. w Archer, 6 
Cox.5l5=Dears 449. Inmany cases, however, the very 
nature of the transaction implies an assertion. If a shop- 
keeper sells goods by the pound, or the yard, or the quart, 
it is implied that the weight or measure conforms to the 
usage of the place, and it would be cheating to make 
use of a false weight or measure. 1 EnxtP. G. 820; 
Ratanlal 386, So when a man buys goods, and pays 
foi them by cheque ; this is not equivalent to a state- 
ment that he has funds to that amount then at the bank 
because he may intend to pay in money before tbs cheque 
can be presented, or he may believe that his cheque will 
be honoured, even though his account is overdrawn ; but 
it docs amount to a representation that he has authority 
to draw upon the bunk.aiid that his cheque ^7^1l be paid. 
If these representations aiv false to his knowledge, he 
will have clieated the shopkeeper. li. v. Hazelton, L. R.i 
2 C. C. R. 134=44 L. J. (M. C .) \\\ Cornett, 20 Cox. 
6=84 L. J. 800=65 J. P. 472 ; U. v. JacUon, 3 Camp. 


370; B. V. Parher, 2Mood.51 ; Dowey, 11 Cox 115=37 
L. J. (M.C.) 52 ; Flint, R. & R. 480 ; Martin. 5 Q. B. D. 
34. The same piinciple applies wheie u flash note is 
passed off as a genuine one. It. v. Conhon, 1 Den. 592= 
19 L. J. (M.C.) 182, or where the note of a bank that has 
stopped payment is given in exchange for goods. In the 
latter case, however, it should bo alleged ns the deceit, 
that the note was represented as being of £fie preecnf 
Value for which it was tendered, ns it may possibly turn 
out to have been of some value, if pro\ed as a debt on the 
liquidati'Sn of the b.ink' Jt. v. Smith, 6 Cox, 314; /b 

Ernns, Bbl! 187. When the inducement alleged is said to 
be the remit of a series of statements made at different 
times, it i\ a question of fact whether those statements 
were so collected together as to constitute one deceiving 
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or pretence, Martin, L. R. 1 C, C. R.56. Thus where a 
married man made a spinster understand that he was 
uninarri*-d and proposing marriage to her induced her to 
pirt with money, promising to furnish a house there- 
A\ith, he was lield liable though the deceit consisted in 
long course of conduct. It. v Jenn:<on, L. & C. 157, If 
the dtcf It induces the dcliver\ it does not matter there 
was an inter\.il nf lime or other facts intervened after 
the complainant was deceived and before he delivered 
the prop-rtv Thus m Grcathra<l, 14 Cox. 108, the 
accused bv di-ccit got .1 cheijne which was dishonoured 
owing to a material omission The accused sent the 
def^ctne cheque to the pioscciitoi and obtained a good 
cheijue which he cashed This was hold to amount to 
cheating. It fns to he ri-mcmhered again that an in- 
ducement need not be directed to the party deceived, 
Mo^eUi/. 31 L. J. (M. C.) 24; flamiifon, 9 Q. B. 271; 
JJrjirn, 2 Cox, 348; D/'iil, 1 C. & K. 249, though it must 
be shown that ir w.is intended foi and did induce him, 
4 Cox, 7. lie may be induced tluougii an in- 
nocent agent. Butcher. 28 L.J.(M.C.) 14 Again, several 
may tal.e part in a concerted action and be liable, though 
it cannot be s.iid that an\ one of them individually 
deceived, Kerriqan, 9 Cox. 441 ; Clayton, 1 C. &K. 128; 
yioland, 2 Mood 276. 

In many cases of sales the law implies an afttrmation, 
upon w'hich tlie purchaser is entitled to rely, and if he 
IS deceived by its falsity he is cheated. A sale of goods 
implies that the seller has a right to dispose of the 
goods (Contract Act, s. 109) If a thief, or receiver 
of stolen goods, sells them to a hona fide purchaser, 
fiom whom they may be claimed at any moment by 
the real owner {IhUh, s 108, illus. fnl), he cheats 
him. A sale of goods by sample implies a warranty that 
the bulk is equal to the sample (Ibid., s 112) and if 
they are known by the sellei to be inferior to the sample, 
he has cheated the purchaser, and it is not necessary 
to prove that they were not worth the price given 
for them (I. P. C. s. 415, illus. (e)) Ji. v. Abbott, 1 Den. 
273=2 Cox. 430. The mere sale of an article implies 
no assertion that it is good of its kind, but it does imply 
44 
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that it 18 the kind of thing which it is represented as 
being ; for instance, that it is silver, and not merely a 
composition with some of the qualities of silver. li. v. 
Jtoehuch, D. & B. 24=25 L. J. (M. C.) lOl. Thus 
where a milkman sells w'atered milk as pure milk ho is 
liable, but not if a person is purposely sent to buy water- 
ed milk with a view to launch a prosecution against the 
seller, because there is no deceiving, 18 W. R. (Cr.) 61. 
Probably the seller may be liable for an attempt if he sells 
it as pure milk, 16 C. 310. Where the article Jias 
obtained a particular denomination, as scarlet cuttings in 
the China trade, it must be commercially saleable under 
that denomination (Cont. Act, s. 113), Biidge v. Irani, 
1 Stark. 504; II. v Ball C. & M. 249; B. v. Stevtn, 
1 Cox. 83. Under Act IV. of 1889. s. 17, a sale of goods 
to which anv trademark or description is applied, im* 
plies a warranty of the genuineness of the mark, and the 
truth of the description, unless some expre.ss state, 
mont in wilting to the contrary has Iieen deliveied by 
the sellei to the buyer A person who simply sells 
an aiticle does not undertake that it shall answer 
tlie puipob*’ to which the purchaser intends to put 
It, or indeed any purpose. But if the purchaser 
stipulate-* that it shall be fit for a particular purpose, os, 
foi ui-taiiue. ifiat ii hoise shall be fit to cany a lady, it 
would ()r L'lie.iting to sell him .m .ininuU which was known 
to 1 m’ a iiiuaway. *»i a buck -jumper. It. v. Kenrick. S Q- 
B. 49. .So, il thi- \<*rv nature of the article indic.ites 
that It i*! inte;ub*il fora paitjcular purpose, as, foi in- 
stance, coppci sh(atlm);; for a ship, oi a pole for a car- 
nage. it must be re.isonabl 5 ' fit for that purpose (Cont- 
Act. s. 114), Ufoidull V. A'c/r«j«, 2 Q. B. D. 102. And 
It would be cheating wilfully to supply slieathing that 
would corrode on the first vojage, or a pole that wnuli 
snap un an oidinat} einergeiicj. 

I\[iicli ditlicultv his lieen felt in Kngland in cunse- 
quenee of the words of the statute 24 A- •2t> Vict , c. J*'. 

R S8, which ji'qiiircs that the properti shall have been 
obtained “ bj a fa!«e pretence.” These words have 
been held to mean a false aftirination of an existing fac • 
Accordingly, it has been decided that untrue praise o 
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f\n article inioiuJct? lobe Iiought did not come within 
thompvnm” nf iht* statute, provided the .alHrination is 
of what IS im-ie matter of opinion, and did not amount 
to an us'Pi til'll of a definite notalde fact (Xoto X t On 
this gi,nm<l .1 conxiLtion was held had, wheie the 
pnsi'ti. 1 indiKt'd a paw nbiokei to advance him money 
upon suTiM- spoi'us. which lie leprescnted as silver-plated 
spoons. wiiiLiihad as much silver o.i them as iCIking- 
ton - \ ' i known class of plated spoon), .ind that the 
foundaii'iii" Were ol the best material The fact was 
that tht spoon- weie plated with silvei. but w’cie, to the 
pri-iinei - knowledge, of very inferior qualit}', and were 
not 'voitli the monev advanced upon them li. v. Kn/un, 
D. & B. 265=26 L.' J. (M. C.) 84=7 Cox. 312; Levnic 
4c 11*0 IQ Cqk.374. WKeie. however* the defeudxut, 
knowing th.u a particular piece of jewellery was only ti 
carat g'lid falsely represented that it was 15-carat gold, 
and theieb\ induced the piosecutor to pmchase it, this 
wa« held i" )>(. a statement of a fact, and net of an 
opinion, and the conviction foi clicatmg was ujiheld. 
li \ .Ird/ey. L, R. 1 C. C. R. 301; Go?<. 8 Cox. 262. <7/. 
li V Lev 8 Cox. 233: Siiior. 10 Cox. 577. And so 
wliere he lepiesonteda packet as containing "good tea." 
when iliret-quarteis of its contents was matter unfit to 
drink, and iq)jhous to heallli li. v Foster, 2 Q. B. D. 
301=46 L. J. (M. C.) 128. 

It IS probable that in cases undei s. 415 the courts 
will consider, not whether the statement of the accused 
was an assertion of a fact or of an opinion, but whether 
the statement itself was false to the knowledge of the 
person making it, and, being false, was used foi the 
purpose of deceiving, and did deceive If a man sells 
nasty sweetmeats as exceedingly delicious there is no 
cheating as it is purely a matter of taste and there was 
nothing to prevent tlic purchajser tasting a portion before 
he parted with his money, 18 W. R. (Cr.) 61, though it 
may be otherwise if the poition offered for being tasted 
is not taken out of the bulk offered for sale. Dark 
1 Den. 276 ; Garlick, 1 Den. 276; Ahhott, 1 Den. 273 ; 
Gois, Bell C. C. 208 ; Pratt, 8 Cox. 334. But if he 
gilds a silver coin and sells it as a gold mohnr, he 
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would cectrvinly be liable, 29 A. l4l=4 A.L.J. 43=1906 
A. W. N. 308=4 Cr. L. J. 453. The remarks of Jtr. 
Greaves, the learned editor ol Eussell on Crimes, upon the 
above distinction, though they cannot prevail in England 
against the weight of decided cases, may be considered 
with advantage when similar cases arise in India. 

He says, 2 llu** , EiU) JSoOn. “ In order to bring a civse 
within the statute, the following things are alone requisite : (1) \ 
false pretence : (2) an obtaining of property by it; (3) an intent 
to defraud. And the correct w.iy to determine whether any 
particular ease falls within it is, not to consider eacn of these 
things separately, but to look at them all together ; for no case U 
within the statute unless all of them exist In it. One error, in 
eome cases, seems to have been to consider the pretence apart 
from the finding of the jury, that U wms made with intent to de- 
fraud One may extol an nrticlo ionoceDtly and another friudi 
■ently in similar terms, but the latter alone is wlthlu the statute. 

“ As to the distinction between a representation that articles 
arc better itt point of quality, and a representation that they are 
entirely ditlerent from what they really are, there is nothing in 
the statute which warrants any such dislinetion. What the 
statute requires is, that tbeie shall be a false pretence. [Uy s. 
ii ilttiituii/, Then, is a represenbation as to qoslity a pre- 
tence ? possibly, where siicb a representation Is made on the mere 
in'-pection of an article it may bo rather a matter of opinion than 
a prttence But where it is made with t\ full knowledge of the 
quality of the article, it is not opinion (for opinion must ecise 
when knowledge existsi, but an affirmation of a known facl—in 
other words, a pretence 

“ As to the remark, that if extolling goods bo within the statute, 
depreciating them must be so also, tbo answer n,, that if a person 


by that means obtained it at the price of a useless horse, witu 
inti-nt to dcfr.iud the oimer, the case would clearly be within I c 

Stllllll’.” 

Ill one respect the Code avowedly renders critnintil n 
cla^-s of cases which are not so by ICngli^h law, ri;.. 
mIicio a party induces another to enter into a contrac 
by a false statement as to his own intention to carry ou 
It'- terms. (See illits. 0) 

liable for making a representation of an osistinp mc 
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which IS. iinirue to his knowledge, but it is quite another 
thing when In- is sought to be made liable lot promising 
to do something in the futnre Criminal liability will 
arise only wlieu it is established that at the moment of 
promise he had no intention whatever to fulfil the same, 
not il he had taken an e\tra%'-»gant or too sanguine 
view <tf his own capacity and resources, see fet IMellish, 
li. J in 'x parts Burrell, L. R. 1 Ch. D. 537 at 552; 
Vernon v Kegs, I'd East (>32, li v*. Bancroft, 26 T. L. R. 
10;19I0P. W. R. 26=11 Cr. L. J. 428=6 Ind. C*. 
964, ISBam. L. R. 297=14 Cr. L. J. 232=19 Ind. 
Ca. 238= 2 Bom Cr. Ca. 48. This may create a great 
deal of dilHcultv Whenever a contract is entered into, 
each party leads the other to believe that he intends to 
perform his oun part If he subsequently fails, there 
will be nothing to prevent an indictment being laid 
under this section, and the only question will be whether 
at the time of making the contract he intended to carry 
It out. In my opinion, the only safe rule to lay down 
will be. that meie bri-ach of contract is not even primA 
facte evidence of an original fraudulent intention. 
[Affirmed by the Madras High Court, Cr. Pel. No 90 of 
1803, and per Scotland, C. J . m /?-v. IfVfson, 2nd Mad. 
Sess . 1870 ] . acc 9 B. H. C. R. 448 ; 3 N.-W. P. H. C. 
R. 16&17. It will he upon the prosecution to establish 
this intention affirmatively ; as, for instance, by show- 
ing, 111 the case of a borrower, that he was hopelessly 
insolvent when he contracted the loan, and had no expect- 
ation of being able to repay it See ej ; parte Baijleg, L. R., 
8 Ch.. 244 Weir 1. 478; in the case of a buyer that he 
had no intention whatever of paying the price, 4 Bur L. 
T. 14=12 Cr. L J. 84=9 Ind. Ca'. 458 ; m the case of a 
contiact to deliver goods, that the person never had the 
means lo deUver them, and never took any steps to 
prociue them, 6 L. B. R. 33=4 Bur. L. T. 279=13 Cr. 
L. J. 50=13 Ind. Ca. 386. It must he recollected that 
a here an act is in itself innocent, but may become un- 
lawful by being done with a particular intention, or 
nnder particular circumstanceb, the presumption of 
innocence pievails till the facts which destroy it are 
proved (see ante, § ,3). Thus where the accused received 
advances undertaking to lay' It out in purchasing rice 
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for delivery lo Iho complainant’s firm and used the 

“ offence ',md it was held 

JSirflo fcr ■ “fS"*'™'' by a I>re.ach of contrail lo 
resort to a criminal court with the priuMry obiect ta 

rJraiyy of a pieliii inarr 

nmcTs ro e. ° n « ^mL In sue!, case.;. 

scareJitn r fbc complainant to a 

nmlm « ""‘fora. 200, fir. I>. C„ iiislmd cf 

Si “ POfOl.'’ forn't’ affair as they 

hc(i», o*a'»'»aUon by the coiirl itself has 

hetta chances of beine siislained when challenged under ' 

So inS r rool®’®,'’- '*• Cr. L. J.S24= 

eaiiZ, t‘>“"8tal«> be iL'iiicmhcicd tlie-re 

if.,n l\, ■•'^‘’'*^1 an investigation hy aciiminal court 

nni . i". co'nplainant is not ontitlnl lo 

r 1 wi I'* R- 503=^13 Cr. 

m't,,.‘, Ca.7d35rl Bom. Cr. Co. J4S. Whore 

!” criminal couits weio «tartori 

fw'dn P'oceedings m the ciirainal courts h;i\(‘ 

J977 P w o s'ldjudication in i)h* ci\il court, 

ox'J ,'*''^”^^•^^44, Unless the test of a cU'ar intention 
tune of the formation of contiiict isRtrictly 
^ ci'irnmal courts will be tloodiMl with every 

ico<?'\ cf contract under the PiiiM’ of cheutin;,'. 

1886 A. W. M. 262; IS C. P. L. R. 97. 


It IS not necessary lo show that the false rej.rfsrti- 
s'! ion )\ winch a person is cheated was nddrcs'cd lo 
uni iiKiivKlnaHy. or even that his existence w.as known 
'> le a<(-ij<;tn{ (it tunc, or that there w.is any spoci-il 
intontjon to (iefrand in particnlnr. In a case wiiere a 
p'Ts.in answered a fraudulent ndvortisement, it was laid 
« own that a false urotence made to the jnililic in general 
s ai ftre'ss<’d to ali pejsons to whose IcnoivJ»'dge it may 
Conic, sviut \\h<j ijjdy desire to net upon it : an*i if ft pirn* 
euiar pe^^on. after seeing or hearing it. acts upon it, and 
goes to the person from whom it proceeds, and. uiKm the 
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faith of It, parts with hi*- niom’V oi goods, it becomes 
an advcrtjceincnt to that particular person, uho 13 one 
of the class of persons foe whom it is intended. Per 
Lord nnsscll, C -T . li v Stherlocl {18941, 2 Q. B. 766. 
And so. m a ca«o against officials of an insolvent bank 
I'dge. C J . laid it down to the jtir^ , that if they pub- 
lished balaiice-she* ts which wetc, and winch they knew 
to be. matoriallv f.iUe with the view of defi, Hiding the 
•sharelioldeis <*i depositors by inducing them to leave 
their money m ihe liank, when they would nthenvise 
Ihive diawn it out. and if they succeeded m this object, 
tins was the aggravated uflente <*1 cheating iindei s. -118 
16 A 83. In 15 Cr.L.J 80=22 Ind.Ca. 432, the directors, 
hy false leport and faLe balance-sheet. Kept tlu* bank open 
as a going conceit) after it hadcc.ised to be solvent and 
induced depovitore 1 .. loake deposits. This was held to 
be an offence nnd-r «• -liO \ statement of confident 
expectation of profit*- 1 <. vin. timig <iUitc diffeienb fioin 
all assertion a« to piofit>> aciualK made, Hdlatis v 
Tnclrr. L, R. 13 Q. B. D. 562, but the meie fact 
the directors pa«8 an incoiieti balanco-bhect is not 
sufficient Guilty knowle<lge cannot bo jiresumed, but is 
a mattei fot iDfoience liom the natiiie ol the lalse 
statements, the <as< with whuli then t.iNiiv can be 
ascei tamed, the t jiir*-*-. ol bn-sin* s« of the Company and 
the pobitiun, e\p' iitnce and atiaiiuiients of each indi- 
vidual diiectoi, 9 M. L. T. 20. A inanagei ot a fund 
may not h<- liable foi faHe leincsentitions made by 
the piopiietoi of the institurion oi his agent when 
the custody and ap|>!itation of ihc funds aie under the 
direct control "1 the proprn toj , S M. L. T. 141 = 11 Cr. 
L. J. 189 = 4 Ind, Ca. 1106. 

The. of hy v-ou- 

duct W’ltncuit an\ words A well-known instance is 
that of the delendaot wh I obtained ei<‘djt in .1 univer- 
sity town by going into a shop in the cap and gow’n of 
an undei-giaduate U v 7 C. & P. 784. 

Hiiiiilarly, a mine? who iilaced «i token upon a tub of 
coals to induce the raanagei to believe that it was he 
that was entitled for payment for having dug it up fiom 
the pit, li. v ^Soievrby, L. R. [1894] 2 Q. B. 173, and a 
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man who advertised for new-laid eggs giving the address 
of a farm in Surrey to which he had no right, and giving 
no name, thus inducing people to consign their eggs for 
which they never got payment, li. v. lihodes, L. R. 1 Q* 
B. 77, see R. v. Cooper L. R. 2 Q. B. D. 510. In all 
these cases, if the conduct is innocent, it is for the ac- 
cused to make out this plea. In Barnard's case the ac- 
cused might have put on cap and gown with a view 
to take part in an amateur theatrical and then suddenly 
rushed off to buy something for immediate use. If his 
conduct is susceptible of the meaning attached by the 
prosecutor, that is sufhcient to sustain a conviction. 
King, [1897] 1 Q. B. 214 at 219. And so, in a case 
where the defendant had pretended that he was a 
captain in tlic East India Service, Coleridge, J., said it 
would have been sufficient if he liad merely appeared 
in uniform without saying anything about himself. B- 
V. Wickham, 10 A. & E. 34. So wberj the defendant, 
in the assumed character of a porter from an inn, 
delivered a paicel, as if it came from the country, with 
a printed ticket charging carriage and porterage, which 
ho receiwd, and the parcel turned out to be a tuock 
parcel, worth nothing, Lord Ellenborough, C. J.. sam : 
“ 1 take the defendant to have uttered every word con- 
tained m the ticket which he brought with the parcel 
R. v. Douglas. 7 C. & P. 735, n (a). See also fJifrr. 
34 L.J. (M.C.) 50=10 Cox. 44 & 32 C. 941=9 C.W.N. 
1006=2 Cr. L.J. 76^/oUoiced in 1912 P.L,R. 114=191^ 
P. W. R. (Cr.) 10=13 Cr. L. J. 456=15 Ind. Ca. 88. 
Where the accused put the name of a painter upon a 
copy of one of his pictures in order that it may bo pass- 
ed off as the original, it was held to amount to cheating. 
Gloss, 7 Cox. 494. Similarly when the accused sent by 
post a cover purporting to contain currency-notes o 
the value of its 530, but really containing only waste 
paper and the complainant signed the usual 
receipt for an insured article as falsely described t ii 
accused, this was held sufficient to constitute the ouenc 
of cheating under s. -117 though not under s. -J-O as 
receipt in question is not a valuable security wi^nin 
the meaning of that section, 1913 P. R- No* I®— I 
Cr. L. J. 436=20 Ind, Ca. 596. Where, however, a man 
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font tlic two halves of a currency-note by post to two 
diOerent tradesmen and obtained goods from them 't 
was held he was not li.ible for cheating, as there u'as 
no pronii'^e m cither of the tetters accompanying the 
halves that the other half would lie forwarded, 

2 Cox. 100; contra Murphii. 13 Cox. 298, where it vvas 
held that sat-h a promise was implied 

In the of M'nr./ v //«iW,«, 3 Q. B D, ISO nramwell- 
I, J . said at p 157 . ** Before a man can complain of fraud bo 
must ahoi' that there is eo-nethmg done intentionally to deceivo 
him &s an indt\idaa1, or as one of a class, or as one of the 
public., and it is oot enough that he shows certain conduot 
not done with that view or intent, hut which raiy have that con- 
sequence.'’ Ho put as iin instance the case of an evtravagaot 
person, for the sike of display, wetring liandsomo rings and 
driving » brilliant equipage, and so obtaining credit with h's 
tailor This, of course, was not a fraud. n« the tiilor merely drew 
an mfererive us to h>8 wealth, from conduct which had no other 
object than to gratify his own love of show But if a swindler 
Mitfaoul aoy real meant set up in a town, hired a bandsoioe houtSi 
drove about m a handsome carriage, and lived in an expensive man- 
ner, and iiaed the reputation for wealth which be aequ'red in this 
wa>, for the purpose of obtaining goods ou credit, this would cer- 
tainly be cheating, and would at nil events be the best evidonoC, 
that be had from the first no lulentioD of paying for what he bought, 
The mere fact that a peteon wont into a restaurant, and ordered 
and ute a meal, knowing that be bad no money, is not cheating, 
behaving made no representations as to his ability to pay, and 
h.vving ooen asked no questions boo It. \..Tonr» [13981, IQ, B- 
119 Hut under the Code ho hos deceived and thereby induced 
the aiten'iant to supply hiin with food to the detriment of his 
master, the deceit consisting m the tact that a person who walks 
into u lestaurant and takes hiB seat and oiders refreshments itQ- 
plicdly represents *bilit> to pay Under the Code the .vet would 
amount to che.itmg Where u licensed vendor sells opium or 
postage htainps at rates bigherthan those fixed by Government, he 
may l,e liable for cheating, 4 Bora L. R 623 Jfut a person who 
purchased rice from a famine relief officer n,i condition he should 
sell it onl> at a pound less vvas held not guilty for breach of the 
condition on the ground the rice having become his absolute pro* 
pertj he could sell at wh.vtever latc he thought fit. 22 W. R (Cr.) 
62 . 


Conccdtnient of Facts .- — By the Explanation to s 41S 
it IS declared that " a dishonest concealment of facts 
is a deception within the iceanuig of the section " By 
s 24 a man 13 said to do a thing “ dishonestlj- ” when he 
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does ii with the intention of causing wiongful gam to 
one person, or wrongful loss to another peison. It 
seems to me, therefore, that no one can be said to have 
dishonestly concealed facts within the meaning of tliis 
Jixplanation, unless he has w'ilfnlly suppiossed some* 
thing which it was his dut>j, as between himself and the 
person with whom ho is dealing, to disclose In other 
words, it must he a concealment ot which that other 
person has a right to complain, and for which he may 
obtain ledress, cithei by an action for fraud, or by a suit 
for rescinding the contiact. •* F raud must be committed 
by the affuinancoof something not turn within the know- 
ledge of the aihrmanr, oi by the snppiessioii of some- 
thing which is true, and which it was his duty to make 
known. ’’ Per UramweJJ, B.. UomfaV v. Thontos, 31 L. 
J. (Ex.) 322, at 328=1 H. & C. 90, at 100; 27 A. 561. 
Tlie Explanation to s. -115 lefois to Dm actual deception 
itself and not to the concealment of a deception by 'onic 
one else. (1892-1896) 1. U. B. R. 255. Appaicntiy, then, 
the question ui all such cases nil! Ikj, lias the defendant 
concealed something which it was his duty to make 
known If not, the gain which he lias obtained foi him* 
sell IS not wrongful gum. 

Under the fransfei of I’ropeiU Act, it pnoided 
that on a sale of immovable property, and in the 
absence of a contiact to the conti.ny, “ the seliei n bound 
to disclose to the buyer any mateual defect m tbe pro* 
pel ty.of which the sellci is, and the buyer is not, awart.and 
which the buyer could not \Mtli ordiiniy c.iie cltsooV‘-r. 
Further, “ the '•ellcr shall be deemed tocontr.ict with tli'' 
bluer that the intoiest w'bicli the seller profe''=e' to 
transfer to the Imycr subsists and that lie h!l^ power i-' 
transfet the Ranic.’' (kuueiMdy, *' the liuyer is bmim 
to disclose to tlie seller any fact as to the natiiie or 
extent of the sellct’s interest in the prop«‘ity of Mlm i 
the buyer is awaie, 1ml of which lie has reason to l>onc'*-“ 
that the seller is not aware, and which m.iteri.vlb 
croasi's tlie \alnr of such interest *’ Act IV. ot 

.'55. els (1) to), An omi'-sion to make tim 

disclosures mentioned in els. 1 (a) 5 (n) is ‘ 

ihid., cl. (G). The expression material defect mcliu e 
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a (lofocl in tho title to the estate 20 B. 522. Accordingly, 
a prf'on who «olil a house uhich was apparently m a 
sound ronditton. hut which was reallv in a dangerous state; 
or a person who sold an e=tat«- as fn*e of enciitnbi ancee, 
wlucli he h id mortgaged toanother(l P C* s -Ho,tllu<t ^i), 
would commit a fraud if he concealed tin* defects in hiS 
pioperty or title But whcie the vendi’c. defendant, in 
a pr«-einplion suit c>>inpioiiitsed with the pre-emptor, 
plainlifT. without disclosing an encumbrance created bv 
him after purchase, it was lield such non-disclosiiie did 
not constitute cheating oi theie was no obligation on 
}imi to ilisolose a subsc«]uent mortgage not binding on 
the pre-emptor. 27 A, 302= 1904 A. W.N. 265= 1 Cr. L. 
J. 1044. The same would he the cas«' witli an oidmaiy 
vendor oiimttng to mention an encumlnance unless the 
«ale was stated t'* he fire from • nciimhiam.e oi in leplv 
to a quostton hv die puiohaser. h<* was assuicd as a 
nutter of fact that ihei.* was no encuiubiance, 27 A. 
561 = 1905 A. W. N. 93=2 A. L. J. 263=2 Cr. L. J. 
218; 1908 P.W.R. (Cr.)5=l903 P.L.R.3I1=7 Cr. L J. 
272 Siinilat'K. when a s>ib-in<»tgagot did nob disclose 
seine defect in the title of his own inoitgagei, it would 
h' no cheating. 1910 P. W. R. (Cr.|40=ll Cr. L J. 610 
=8 Ind- Ca. 256. It will bo obseived tint the clause 
as to tht* duties of a luisru , dillei-’ fiom that w Inch i elates 
to a scllei The facts which h«* i‘ «o bound to disclose 
aic facts lelating. not to the pioperts itself, but to the 
natiiie or extent ol the sellei s mtenst in it It seems 
to be still good law in India tliat a puichaser commits 
no I fduil l)v buying a piopeits at its oidin u v agiicuitiual 
value, without disclosing the knowledge winch he lias 
acijuiied that It contains u v.iliiahle mine. Pei Loid 
Thuilow, C , Foj- ^ )/aci/€t/i, 2 Bro. C C. 420. But 
h(‘ would he gmltv of i heating if he bought troiu a 
reveisionei his inteiest in the estate, without infoiming 
Inin that the inteimediate hte estate had just fallen m, 
and knowing that the vendor was ignoiant ot the fact 

Under “The Tiansfer of Propeitv Act," s 108 (a), 
“ The lessoi is bound to disclose to the lessee any 
iiiateifal defect jn the property, with reference to: 
intended use, of which the foiiner is, and the latter 
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not, aware, and which the latter could not, with ordinary 
care, discover.” It is not clear how far this is intended 
to alter the law of England Where a man takes a long 
lease of a house, he knows that he must for his own sake 
put it into thorough repair, and he is generally bound by 
e.xpress covenant to do so. In that process he usually 
finds numbers o! defects which he had never anticipated, 
and which would tender the house uninhabitable till 
made good. ” In the ordinary case of lessor and lessee 
there is no implied covenant on the part of the landlord 
that the building shall be fit for the purpose for which it 
18 let. Searle v. Laverich, L. R. 9 Q. B. p. 131, per 
Blackburn, J., Ltinev.Gox, [1897], 1 Q. B. 415. On the 
other hand, where a person takes a furnished house for 
iminedvatc occupation for a limited time, it is implied 
that It shall be fit for immediate occupation, and the 
contract is broken if it is not so; as, for instance if 
the house is infested with bugs, or if the drains are out 
of Older. Smith v. UanabU, II M. &W. 5; ]Vil$on 
V. Finch Hatton, 2 Ex. D. 336 ; see per Kelly, C. B. at 
p. 342; Sanon v. Foherts [1895], 2 Q. B. 395. There 
seems no reason whj the same principle should not apply 
to an unfurnished house, whore it was known that the 
new tenant intended immediately to move in his furni- 
ture, and commence residence. Such a case uould cer- 
tainly coinc within s. 108 (<t>. If a charge of che.atmg 
weicfoundcd upon this bccHoii, it would be necessary to 
considei veiy carefully what the intended purpose was, 
how far it was Communicated to tho lessor, what state- 
iiients as to the condition of the house with regaril to 
repair had been made on one side, and asked for on the 
otlier, and on whom the obligation to execute a! 
necessary repairs was cast. 

Several sections of the Contract Act relating to sales of 
goods ha\e already been discussed, ss. 109 — 11*»- Up*^^ 

the question now under discussion, s. llO 
important bearing. *’ In the nl*sence of fraud, and of an) 
csj)ress s\arr.tnty, the selter of an article, which answers 
tlie dc'-cription under nliich it was sold, is not respon^t > t 
for a latent defect m it. lUustrafkm. A sells 1° * ^ 
horse. It tiirnfi out that the horse had, at the timeo 
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the a <lcfcct of which A was unaware A is not 
re^jKinsjhle for this.'* Suppose A knc« that his lioise had 
a spiMn Would It he a fraud to sell it without calling 
attention to the fact * If so, it woiihl seem to follow 
tint he would he guilty of cheating. This is certainly 
not the law of England, and it would require much 
consideration before it w.is decided that it had hecoiiie 
the la« of India 


The Knglish and American law is laid down as follows 
hy Mr Justice Sturv “The general rule, both of law 
and equity, m legard to concealment is. that mere silence 
with regaid to a material fact which there is no legal 
obligation to divulge, will not. ivoid a contract, altlioughjt 
may operate as an injury to the party from whom it is c-vs* 
ccaled " “Although a vendor is bound to employ no 
artifice or disgune for the purpose of concealing 
in the article sold, since that would amount to a f;o-it'r<r 
fraud on the vendee. >et, under the general duefr,'.*:*' '/ 
eareat cw/ifoi.Jie is not hound to ilisclose anv 
of winch he may be cognizant, although hn* ir*.v> 
may operate virtually to deceive the vende<-,'' t./.,’ 
Contacts, hs .Ml, 3.M, (Cited and approved I/i 
O'Hagan , 4 A. C., p- 26.) Both branches of 
are illustrated bvtw-» cases decided by Lord 
C T In one a \cssel wjs sold witli ail faults 

knt w of a latent defect which leudercd it un**^*^ -* 

but no attempt was made to conceal tJjf. liiKr ' ‘i! 
was )u;ld that the sale was effectual, and tlji‘ f 
had no giuund foi complaint Baglebole v, 

Camp. 154. An opposite decision was 
exactly sJ/mJar case wh/*fe the defect had 
Schneider \ Heath, 3 Camp. 506, ^ 

relied on by Biett, L J . in lltod v Ilohllz O P n ' 

l6l.asestablishingthepioposition,“tliaHL-»*r(V ' 

no lepibsentation as to the quality of m’lh'.i 

a mere offer oi sal?., and that he maktsrjr ^ 
that he hunself does not know of a . ''-nlaioQ 

hty” *** qua* 


The whole l.iw upon this Bubjeetwa^ exfc, ,« 
the case of (I V //..tftt, which was fin^lu j 'f'*' 
of Lords, (2 Q. B D. 331 5 3 Q.B D. 150:4 j|^ ijj 
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owner of a herd of piRS, uhicb was atticked by typhoid 
fe\cr. ^^any of the herd died, ami lie then se it the real for sale in 
a public market. The conditions of sale stated th it no w-arranU 
was Riven, and tint the lots were to be taken with nil faults. The 
pigs had nooutw.ird aj'poatance of disease, but the jury found .as a 
fii<'t. which was the bisisofthe subaeqtieiit decisions, that the 
defendant knew that the pigs had .1 disease d ingeroas to life, and 
were worthless when sold. Almost imincdiatelj after remoial, 
the pigs sickened and died of typhoid feier, and iafect'*d other 
pigs belonging tathe purchaser, which aNodied. 

On thciO facts it was held by the House of 
Lords, afiirmiit” the decision of the Appeal Court: 
I'lrsf, that a sale made with the express condition 
that the article was sold without a warranty, and 
with all faults, negatived any suggestion of a represen- 
tation by the scllei that it was free from, or was 
believed to be free from, fanlts. Seeornll^, that no 
repre.sent.ition as to he.aUh could be inferred from the 
fact that the sale of diseased animals was made punish- 
able by statute Thirdly, that if express conditions of. 
sale as above, luo accompanied by a statement by ihe 
owner that, to the best of his belief, the article sold h 
free from some particulai defect, and it is proved 
that he knew of such defect, then an action of deceit 
will he for the false representation Upon a furtruT 
qutxtion. as to the eiTvet of a mere s-ilc in open marki'l 
withont any expre'S condition that the article w.a- to be 
tak» 11 w ith all faults, Loid Cairu'i, C., said • 

f obserie that in a Iitc ci*e in the Queen’s n-ncli. '• 

48L.T. 411. Mr. Jtuticc niiekbum »ceni« “oe 
Ihruun out an opinion th.nt in n c.a'C of ihitkiml. there bc'n 
n'>vhinR on one side in the w«> of sl.\tenient or neRatn’'i. wnd t rrt* 
being simpiv the fact of a roan Rending di«ei>eil animal* to a I' ■ ' 

111- u.iirkcl to be sold, tbit inu«t be held to be a rcprv'cntstion ' 
cofiiiurl thst the anneals were free from disca-e. and 
p-rs3ii «o ^rndliiR lUight be liable for the *' . 

rcfre^rnt ition. if It turned out to be ontrur. I repcit t ' ^ 
d"«ire *0 fir as I am concerned, to hold iu>*''lf unpl'*<!C'*' • ‘ ' 

». »*c h u| to be considered ” 4 A. C, p. • 2. 

''h’liilil ^iitli a c-t'c ari«* affain, it will, no doubt. I'’ 
urgiil with much force, that although an express st.ite- 
mmt that an article is to he taken with all ftulls 
conclusivi- against a repr«*senlatiori of quality, there i 
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nc ca'-t' 111 which such a ‘Statement ii.is been held ne- 
ce«^a:v Tlu- luinciplo is laid do« n generally, that 
c\on>t 'll lt'>' oas,‘v .itr«-\dy stitinl iantr, pp 080 A: 700), 
if a Im^f iM'-in" foi a guarant«*i* of goodness he must 
p( t It. and lint none can he :is«.unicd \s here none is given 
In a casccxirtK '•mnl.ir to tliat suggested by Black- 
hum 1 • wh-ie tile ouiu r tif .i gl.indered hoise sent it 
for -.ill by public .luttimi without notice uf the disease, 
and . 1 - fill .is .ippi'iis from the repoit. without any 
stalf-iii' nl th.it It MIS sold ttith all laults, and it com- 
inunii.ited tlie disc.isr to nthci hoisfs of the purchaser, 
an Kt'"n .ig.iuist the Relict which disclosed those 
facts w.is held b.id on dcimiuei. Util v Balls, 
2. H. & N. 299=27 L. J. (£x ) 45. It would, of 
cuiii'e bedilTerent \\liei.-b\ anv tiade custom a certain 
degree oI «iu.ilit\ is mnletsiood, in the absence of a 
8l.iteiiient to tin kuUi.iii .\s. foi instance, W’heie it 
was found to be a custom m the tea tiade, that where 
goods when i»c.t><Umuge<l, the f.ict should be stated m 
the catalogue of -ale. and sea-damaged goods weie sold 
without unj such mention, the «ale was held to be a 
fraud Join's V Bowden. 4 Taunt. ,846. So, if a buyer 
communicated to the Rcller his beliel that ho was pur- 
chasing an article ot a paiticulai quality, the sale to him 
without icinoNing this lalse nnpiession would be held 
t«i lie a representation b^ < onduct that it was well found- 
• il Ihll V G>ai/, 1 Stark. 434; Keales v Cadaqaii. 10 
C. B., 591=20 L. J. (C. P.)76. Noi has the doc- 
tiiin' ol lait'di einploi any appluation to the cases in 
which the law implies full Conlideucc . as, foi instance, 
conti.icts of insurance, oi dealings betw’eon persons who 
occupi a relation of special confidence to each other, as 
solicitor .ind client, .tnd the like Seaton v Heath 

[1899], 1 Q. B, 782. 

The above dcciMons .it cammun Uw ate in conformity 
wifft a I'afer c^tiisnm fn eifttrtv. Tumet v tireen |[^Xg35r, 

2 Ch. 205 Peeh \ tiarneii, L. R. 6 H L.. at 377. 

Ttine an action wai, pending between two p.irties, and pioposals 
for a comproini«<> were made Shortly before an interview between 
F , the plaintiffii solicitoi, and the defendant .ind his solicitor to 
settle the terms of coinpromme, F receded a telegram informing 
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him of the result of certain proceedings in the action favourable 
to the defendants, but did not disclose the inform\tion before the 
terms were agreed to. It was held that the settlement was not 
aSected on the ground that a niaterial fact was suppressed, there 
being no obligation on F. to disclose what he knew. The Court 
cited the language of Fry (Specific Performance, 3rd edit., s. 705). 
“ Merc silence ns rei/ards a material fuel, tehieh the one pnrtifts riot 
under an oUiyntion tc diselose to the other, eaunot be a pronnd/or 
rescission, or a defence to n suit for specific perfoimonci.' Also the 
words of Lord Campbell, L.O.tirnffers v ifonjati, 3 D F. A G. st 718. 
" There being no fidueiarv relation between vendor and purchiser 
m the negotiation, the purchaser is not bound to disclose any f wt 
exclusively wUhm bis knowledge, which might reasonably be 
expected to influence the price of the subject to be sold. Simple 
reticence does not amount to a legal fraud, howcicr It maybe 
viewed by moralists. Bata eingle word, or, I may add, a nod 
or a wink, or a shake of the head, ora smile from the purchaser 
intended to induce the vendor to behove the existeece of a 
non existing fact, which might influence the price of the subject 
matter to be sold, would be sutlicicnt ground for a Court of Kiiuity 
to refuse specific performance of the ngrecmcDt. " 

On the whole, it appears to mo that s. 110 of 
CotUract Act was intended to reproduce the law of 
England, and that the illustration cannot be held to 
alter its effect, by rendering mere silence as to a known 
defect a fraud. In fact, the section e.^actly corresponds 
with the statement of the English law by Baron Parke in 
Barr v. Gihfon, 3 M. & W. 390, at 399. "In the 
bargain or s.ale of an existing chattel, by which the 
property passes, the law does not (in the absence of 
fraud) imply any warranty of the good quality or conoi* 
tu'n of llie chattel so sold. The simple bargain an 
sale, therefore, of the phip does not imply any contrac 
that It is then seaworthy, or in a serviceable condition- 
But the bai gain and sale of a chattel as being of a pirti* 
ciilar description, docs imply a contract th.it the artic <* 
sold is of that description.” H this is bo, then myr* 
silence as io a knoiv/j de/cct would not be a dccep lo 
\itliin the meaning of s. -115, though an active concii 
iijent of It iiould be. 


r2) I-rmuharnt Intention.— IhrK must lio n 
or ir.iudulent intention (sec ss. ‘Jl. *25). 

Ills, Ml IS imporfocl, as it leaves undefined the 
defraud. It is not every inducement by trick or 
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that is frAiululpnt. 32 C. 775=1 C L.J. 469=2 Cr. L. J. 
388 ; on the other hand, statements hterally true juay be 
fraudulent, if their general effect is to create, and if they 
are intended to create, a false impression, /lajo».^ Ucefs v, 
rifi'< [1896] A. C. 273 folloireJ in 5 Sind L. R. 93=12 
Cr. L. J. 553=12 Ind. Ca. 641. Therefore, where a per- 
son who liatlagreed toscllland set out to register the con- 
veyance, hut fell ill on the waj', and sent on the defen- 
dant, who, by personating him, had the deed legistered 
in his name, it was held tne defendant had committed 
an offenre under *!. Od of the Registration Act, XX. of 
180(1, hut that he was not guilty of cheating by perso- 
nation under 8 119, 2 B. L. R. (A. Cr.) 25=11 W. R. 
(Cr.) 24. This luhog was foUoued m 32 C. 775 
cited above where the manager of a family, who 
had to leceive some money from the Collectoi on 
behalf of the family, was asked to pioduce the otlier 
members, to speak to their consent and he produced 
certain stiangeis. passing thorn off as pimor merabcis 
and received the money Heie. as tlie Collector was 
bound to paj. the act he was induced to do caused 
him no harm in bodv, mind, reputation or property Bee 
also 19 M. L. J. 271=4 M. L. T. 324=8 Cr. L. J. 421. 
In lt.\ Stunc 1 F. & F. 311, a member of a Building 
Society obtained t.'30, alleging that he had completed 
two houses, hut asaroatiei ot fact the houses weie incom- 
plete and under the lules, if thetiue facts were known, he 
would have forfeited the amount Held he was not 
liable as his intention was not to defraud but avoid a 
forfeiture And so it has been held that a student who, 
by piesenting a false certificate ot character, induced 
the University authorities to allow him to appear at 
an examination, had not committed an offence under 
s •ll.'i, inasmuch as his intention was not to cause 
wrongful gain to himsell. or wionglul loss to anj 
one 19 C. 380, t over-ruled as to the meaning of the word 
‘ dishonestly ’ by 25 C. 512.] If, however, the object of the 
laUe lepresentation had been to obtain a certificate 
entitling him to anything which could not be obtained 
without It, such a certificate has been held by the High 
Court of Allahabad to lie property withm the meaning 
of s. 4G3, which IS substantially the same as s. 417 and 
4r) 
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therefore the act would be cheating. 15 A. 210, at 217| 
28 M. 90 (F. B.) Where a man sat for an examination 
and answered the questions in the name of another 
candidate who was absent, it w'as held he had committed 
the offence described in a. 41G, 12 M. 151, 13 B. 506. 
But where a servant purchased a stamp paper in tlio 
name of his master it was held though there was per- 
sonation the elements of the offenco of cheating were 
wanting, Weir 1. 480 ; 1884 A. W. N. 87 ; 32 C. 775= 1 C. 
L. J. 469= 2 Cr. L. J. 388. In the case o! a witness depos- 
ing in the name of another, it was ruled in 1 B. H. C. 
R. 89 he should he charged not for cheating by false per- 
sonation Imt for an offence under s. 193, 1. P. C, To dc- 
senbe the consequences of an act to be more serious than 
they are likely to be may deceive a person but would not 
amount to cheating unlessdone fraudulently ordishonest- 
]y. Tlius to induce a son to pay hisfather’sdebls by liking 
advantage of hts fear as to consequences is not clieotmg. 
1864 W. R. (Cr.; 25; sec also 4 W. R. (Cr.) 13. 


Cases have occurred in which the defendant has coui- 
imtted an act, which admittedly came wjtliin the defini- 
tion of cheating, in order to secure for liiinself, or some* 
one else, some advantage, to xvhich he considered that 
they were entitled. 


In V. II lUtnniK.lC. & P. 354 the follow Ingcurioui stitc of 
appc-ired. The prosecutor owed tho prisoner’# mislcra 
inonc), of which the Utter could not obtiin piymcnt. anu ® 
piisoncr. III order to eucure to his muster the mean* of pOtog 
himself, hid gone to the prosecutor's wife in hisiibsence, no 
told hor lli.at his roister hml bought of her husband w 
sicks of malt, and had sent him to fetch thein .iway, op'^ ^ 
which she delivered them up. Colendpe, J., told tnejory. 

Although, jiriiiiii /<irir, cicryone roust be tiKen to '*1'^* 
tended the niturnl con*e<joence of bis own net, jet il, ‘*5). 
Nou ure tLktwflcd Ihit the prisoner did not Intend to iKiriu 
proiccutor, hut only to nut it in his router’s (Kjwerto coini« 
to piy ii just debt. It wilt be your duty to find 

IS not sulhcierit that the prisoner knowing!} stated that . . 

false, and Ihereb} obt.iined the tnwil. You roust be 

the jifMoner at the time intended to defraud the pro*ceutor. 


This I, Was A good dealrelied ontnnca«ewt Jlsdrat 
the prisoner had confersed the fact thst he hid iotroJurei 
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Dverch krgc (or cuoties, and obtained money tbcrebj', Ha attempt- 
ed, hoM ek cr. to act u|> aa a defence tbat he bid p iid certain money 
out of ills on n pocket on a contract for goods supplied to the Itail. 
wai Cotnpinv . thit, through n mistake in his accounts, he had 
omitted to charge it it the proper time, and that afterwards, being 
afmid of iniurring bitme fer this irreguiarit)’, he had adopted this 
indirect \\a\ of reimbursing himself. Hence, no friud was practis- 
ed upon his cmploi ora, the only result of the f ilse pretence being 
that ihcj had paid money for one thing nbich was really due for 
another Bittlostun, J., refused to rcccu'O the evidence, on the 
ground th it it could form no defence. On the above ease being 
cited, he distinguished it on two grounds • I'trt!, thit, in the caso 
quoted, the debt nas admitted to bo a just one, whereas here it 
had neiir been ekcn brought to the knowledge of the Ilailnay 
Complin Si' ’ih-ibi that m the former case it did not appear that 
the piisonereierintendedto dopuve the owner permanently of his 
malt, but merely to detain it temporarily, as a means of putting 
thescreii upon him, to make him pay. II, t. L'yn'jhur%t,A{h Mad. 
Sees, 1839. isee pivh'r. 63 J. P 437. Where a trader sends in a 
bill for artielca supplied the mere fact some of the articles had 
been returoed uoulJ not make him liable for cheating unless the 
fraudulent intention is olhcrvisc est-abliahed, 3 C W. N. 233, 4 
Bom L, R 442. 

In a more recent case, the defendant was indicted foi obtaining a 
carnage from the prosecutor by false prctooce. He admitted the 
fact, but said the prosecutor oned him money, and that ho got the 
carnage in order to compel payment. Bittleston, J., in charging 
the jury, said " I mlvise you not to convict unless you are satisfied 
that the prisoner obtained the property, intending absolutely to 
apply it to hu own use. If you think he did not obtain it with 
the intention of keeping it, but of putting a screw upon the 
prosecutor, to make him pa) the money due by him, then I think 
he w not guilty of the offence. The prosecutor admits that there 
Mas a debt due, and there is evidence of un arbitration between 
them as to a money dispute If you think it was merely a trick 
resorted to for the purpose of pressure, then I recommend you 
to acquit It 18 lery dangerous toconvict upon o criminal charge, 
V, here the case comes merely to amatterof cii il dispute.” J!, v. 
Sh'ilh Ahwfd. 4tb Sess,, I860, .Madras 

It will be remembered that the above indictments were 
under the Jinglish law. I am, Jiowevei, inclined to 
think that all such cases would come under s. 415. The 
offence under this section consists of cheatiny a person 
into delivery of the property, and the mode in which i 
was intended to useit. or the length of time daring w 
it was to be kept, seem to me to be immaterial, 
different under the English statute. There t 
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consisted in obtaining the article by false pretences “ with 
intent to cheat or defraud any person of the same." ‘ It 
might fairly be said that there was no such intention if 
the possession of the article was not to be permanent, and 
if no loss in respect of it was ever to be inflicted upon 
the owner Under the Code the test is the honesty 
of the means by which the change of possession was 
effected, not the object which the accused had in view. 
Even in England, it is no defence to a charge of 
cheating that the prisoner, when he got the goods into 
his possession by the false pretence, intended to pay for 
them, whenever it should be in Ins power to do so. 
i? V Naylor, L. R. 1 C. C. R. 4=10 Cox. 149.=35 L. J. 
(M, C.) 61, It 18 no defence to say accused did not intend 
uUmjateJr to cheat, v. Batntlion, I C>x.244. See also 
discussion, ante, chap x. § 174 at p. 010. 

(.3) Object of Fraud , — The fraud must have brought 
about one or other of the results mentioned in s. 415 
Where the object of the offence is to obtain the posses* 
Sion of property, it is immaterial whether the property 
belongs to the person cheated or not, or the property 
was in existence at the time of deceiving provided it was 
delivered under the influence of the deception, Carlin, 
L, R. I. C. C. R, 56. The word property will 
include money, 32 C, 22, an attachment warrant. 6 Bom. 
L. R. 375=1 Cr. L. J,332 a lottery-ticket, 1 Bom.L. R. 
76, but IS confined to moveables 1882 A. W. N. 6; 2 W. R* 
(Cr.) 29, but the delivery must be nith intent to p-art 
with ownership 1905 A. W. N. 9=2 Cr. L. J. 94, and 
the intention at the moment of delivery deteimines the 
offence The fact the cheat afterwards returned the 
property would not exculpate him, 13 C. W.N. 728=9 C. 
L. J, 695=10 Cr. L. J. 437=4 Jnd. Ca. 65. It is an 
offence to obtain land fiom a Revenue officer by faiselv 
pretendin'! that it is waste ; 6 M.H.C.R., Appx. 12 ; to 
obtain moi^py onpiomisc of getting einjdoyment. knon - 

ing It was> nipt in accused’s poucr to get any such eniplo}' 

ment, 1910 I\W.R (CrJ 26, 13 C.W.N. 728cited above ; 
to obtain goods by pictcnding to he a commission agen 
for sale. 2 Bom. L. R. 621 ; and so it would be, if 
remissions of revenue were obtained by a false repre- 
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sentation that the crops were damaged. Wheic th^ 
offence charged consists in causing the person deceived 
to do or omit to do anything which ho would not have 
done unless deceived, it is necessary to go farther and 
show that the act or omission damaged him in some 
one of the ways specified in s. 415. For instance, tD 
promise a man employment as a domestic servant but 
with the ulterior object of sending him off as a cooly to 
Asmara IS an attempt to cheat, 9 C. W. N. 764=2 Cr. h, 
J. 422 ; to represent an accomplice to be a very ivealthy 
Seth who could easly be defeated if the complainairt 
gambled with him while the accomplice was in reality ^ 
practised gambler, weli-skillcd mall the arts of gambling 
and the complainant lost nil bis property in gambling 
with him, 1905 P. R. (Cr.) 4=6 P. L. R. 452=2 Cr. L. 
J. 38; or to induce a high caste man to marry a low cast^ 
woman, by pietending that she was of a higher caste, js 
cheating by personation within the meaning of s. 416, 
7 W. R. (Cr.) 55. & 51 ; 21 W. R. (Cr.) 41 ; Ou. Dip. 
1123; 2 A. 694; 1882 A. W. N. 237 ? 5 W. R. (Cr.) 98 
RaUnlal, 301* But without refenng lo these cases, it was 
decided in 1904 P. R. No. 13=1904 P, L. R. 410=1 Cr. 
L. J, 149, that obtaining money by describing a Biahmin 
woman as litrari is not cheating by personation and the 
accusedis liable notunders. 419batunder5 420. As stat* 
ed in the explanation to s. 410 the offence under s. 419 
consist! . ’^^61 = 1907 

A. W. '■ * ’personand 

not to a ^ » 7=1903 P.. 

L. R. 149 ; to peisonate means to pretend to be a 
particular person, Hague, [1864] 33 L. J. (M. • C.) 
81 Where the accused in the assumed name of Sims 
represented to the secretary o( an Athletic association 
that his previous perfoncances were of a modest characr 
ter and that he had never won a prize befoie and thus 
obtaining long starts tried to obtain a competition prize, 
he was held liable for attempting to obtain property by 
false pretences corresponding to the offence described 
under s. 1 1C, 1. P C. Button. [1900] 2 Q. B. 597=69 L. J. 
(Q. B.) 901. Similarly where the accused published 
advertisements of a book as if the anther was one 
IVitson, a fictitious personage and wrote a letter to the 
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postmaster in the fictitious name of Wilson asking that 
money-orders may be paid to Wilson’s clerk Seshagiri 
Jiao and signed receipts in the name of Seshagiri Eao 
the deception practised anon the postmaster was held 
to amount to the offence of cheating by false persona- 
tion, 13 M. 27. Where, however, a person who wanted 
to get mto the police, falsely represented that he belong- 
ed to a different district, in order to evade the rale 
which prohibited the enlistment of residents of the 
district, It was held that he had not committed the 
offence of cheating; the act done by the person deceived 
Could not damage him in tnind, body, reputation, or 
property, 6 A. 97; 25 M. 726. The damage or h.irm 
must be the necessary consequence of the deceit prac- 
tised and not a bare possibility, 17 C. 606, followed in 2 
C. L. J. 5245=3 Cr. L. J. 160. But if the forbidden 
results are obtained by the fraud, it is immaterial tliat 
the prisoner had promised to do something which was 
absolutely impossible as, for instance, to procure some- 
thing that was desired by means of witchcraft. 

Giles. L. & C. 502*34 L, J. (M. C.) 502=10 Cox. 44j 
Bunce 1 F. & F. 523, 

The second part of s. 415 deals with deceit with a 
new intentionally to induce the person deceived to do 
some act likely to cause harm to the doer in body, _mind, 
reputation or property. Afraudulent or dishonest inten- 
tion is not an essential ingredient of this offence. Thus, 
When the accused went to a lawyer and induced biro to 
write a letter to a firm on behalf of the complainant s 
firm by falsely representing the accused was a member 
of the complainant’s firm, but before the letter could he 
despatched, the lawyer came to know of the aecei 
practised upon him, the accused was held liable for an 
attempt at cheating as, if the lettei had been despatene , 
it would have cost the pleader harm in reputation^mm 
and probably in his profession, 12 C. W. N. 75J— 7 • 
L. J. 375=7 Cr. L. J. 342. But where an accusea 
produced before a TahsiJdar a certificate of having 
an examination, while the real holder of the 
was another man of the same name as the accuse , 
attempt to obtain a kurnam's post thereby m now y 
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was calculated to canse harm to the Tahsildar in body, 
mind, reputation or property. But the ofence, if at all, 
would onk be one under s. ItM, I. P. C., 19 M. L, J. 271 
=4 M. L.' T. 224 =8 Cr. L. J. 421 ; 11 B. 59, 1907 P. 
K. So. 1 = 19C6 P. W. R.(Cr.) 9=4 Cr. L. J. 355; the 
facts m 4 L. B. R. 315 tF. B.)=9 Cr. L. J. 15 are rather 
curious There a n*gistered opium consumer got a 
licence to purchase in one of his names and a similar 
licence in the other of his names and thereby obtained 
more opiiiTii than he could hare otherwise got. It was held 
this amounted to cneating. Similarly where the accused 
conepipd to obtain a passport from the Foreign office 
for use in llussia by false representation intending that 
it should be a=ed by some other person. A*, v. lirails/ord, 
[1905] 2 iC. B. 730. But where a man with a view to 
escape prosecution, gave a wrong name and address to a 
Sanitary Inspector, it was held that the intention of • 
the accu-icd ivas not to induce the Sanitary Inspector 
to prosecute anyone with the false name and address, and 
in any event it could not be said the result of the 
accuse i s act wa^ to mjuie the reputation of the Sanitary 
Inspector, Ratanlal 635. Where the accused induced 
one (iundappa to withdraw a charge against him on the 
pretence that the accused would withdraw a charge 
brought against Gitndappa and others and it was found 
that the accused had no intention at any time of acting 
up to his promise, held though tlie accused deceived 
Gundapva and induced him to do something, l‘^^ , the 
withdrawal, yet it could not be said that Gundappa 
suffered m body, mind, etc , and the suggestion that 
Gundappa's reputation fur cleverness had suffered was 
too fai-feiched to sustain a conviction, Weir I. 477. 
Sirailaily, where a person not having passed the Vati icu- 
latton Examination of the Madras University applied for 
aduplicate ccitificate m the name of another by enclosing 
a forged ceitiflcate from the headmaster of a school, it 
was held no offence was made out as it could not be said 
the University or the Registrar suffered any harm in body, 
mind, reputation ot property. As for the certificate itself' 
the University had the benefit of a fee of three rupees 
paid for the certificate, 25 M, 726. The correctness of this 
decision was very much called m question in 28 M. 90 
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(F. B.). It was held to be not cheating when a clerk in 
a public office purchased at an auction a quantity of waste 
paper m an assumed name, 1903 A. W. N. 231 ; 1902 A. 
W. N. 151, the same result followed when the accused, 
a rival sweetmeat seller, deluded a customer on his way 
to complainant’s shop and sold to them his own wares at 
fair price so as not to injure the customer in any way, 
1934 P. R. No. 25=1904 P. L. R. 62=2 Cr. L. J. 126. 
No offence is committed if a third person on whom no 
deception has been practised sustains damage or harm 
m consequence of the deceit. Again where a company 
having collapsed, the accused, its manager and secre- 
tary* got up a false resolution of the shareholders 
sanctioning his resignation and forwarded a copy of the 
same to the Registrar of Joint Stock Companies, he was 
held not liable for cheating, ‘as his sole object was 
. to escape the inconvenience and annoyance caused by the 
importunate inquiries of panic-stricken shareholders and 
not to cause harm in body, mind, reputation or property 
to anyone, 4 B im. L. R. 440. 

Fraud must heeffeHual. — Finally, it is necessary toshow 
that the person practised on was really deceived, and 
that it was in consequence of being so deceived, that he 
did the act desired If the party is alleged to have 
been deceived by a number of letteis written by the 
accused it is a question of fact whether the prosecutor 
was likely to have been influenced thereby, R. v. Atwy 
[1897] i'q. B. 214. If the deceit contributed to the 
party deceived parting with property, it need not bs 
shown that the inducement was wholly due to the 
deceit, Rewgill, Dears, 315; English, 12 C®*- 171 ; ■Z'lnrr, 
12 Cox. 415. But if property is delivered quite 
dependently of the deceit as when a man after cashing 
a stolen note gave a false' name to the shopkeeper, 
Weir I. 479, he would not be liable. For o her cases 
where the inducement offered by deceiving was he 
to be too remote to be connected with delivery of pr<^ 
perty, see 33 C. 50. and the English cases of Lamer, 

Cox. 497; Brgan. 2 F. & F. 567; Gardner, D. & »• 
40=25 L. J. (M. C.) 100. The offence would 
committed, if he saw through the fraud, and hanuea 
over the property in order to prosecute the prisoner , 
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It. V. Milh. D. & B. 205^26 L. J. (M. C.) 79, or it he 
did not rel}’ upon the statement which was made being 
true, but believed that in any case he would be paid his 
money ; It. v. Dale, 7 C. & P. 352, or if he exercised his 
own judgment upon the statement made b} the defend- 
ant as to tlie value of the article olTeied to him, and 
advanced him the money, because ho considered that 
the article w'as worth it. and not because the defendant 
said U v%as It v. lioehuck, D. & B. 24=23 L J. (M. 
C.) 101. In all such cases. hov%'ever, though a comp- 
lete offence has not been committed under s. 415, the 
pn*-onur might be con\icted of an attempt to commit 
it.vmdr-T R Ml. llenslfr, W Cox. 570; C. 3\0. On 
questions of attempted cheating see 8 A. 394, 15 A. 
173 & 310 ; 2 A. L. J. 718=2 Cr. L. J. 783 ; 17 C. W. 
N. 294 = 14 Cr. L. J. 120=18 ind. Ca. 630 ; 12 M. 114; 
8C.W. N.278(P. B.); 12 B. H. C. R. 11 ; 1914 P. W. 
R. (Cr.) 13 ; IS Bom. L R. 563=2 Bom. Cr. Ca. 80 ; 
l906 P. W. R. (Cr.) 9 ; 1863 P. R. No. 6 • for abetment, 
see RatanUi 470 JoUomnq 3 M. 4 ; as to distinction 
between attempt and abetment, see 2 B. L. R. 55, & 7 C. 
352} 1905 P. R. No. 4=1915 P. L. R. 125=2 Cr. L. 
J. 38} 1903 P. W. R.(Cr.) 37=8 Cr. L. J. 75; 1834 
P. R. No. 9. Of course no offence at all has been com- 
mitted, if the pnsonei has managed to effect his object 
without making any false statement to anyone, as when 
a man merely tr.ivel** m a railway cirnage without a 
tickt*t. 20 A. 95 It would lie cheating toi a person to 
pass into a railway carnage, oi an Exhibition, by t,ilsely 
pietending to the olhcial m attond.ance that he had a 
piopei ticket but if he managed to get in unobserved, he 
would have made no pietence, and committed no offence 
undei the Code 1 B. H. C. R. 140; 6 B. H. C. R.(Cr. 
Ca.) 6 And if when challenged, lie piodnces a torged 
pass which does not deceive the authoiities, Ije would be 
guilty of only an attempt, 21 M. L. J. 743= 12 Cr. L. J. 
4 6=11 Ind. Ca. 593; 11 C. W. N. 100=5 C. L. J. 
47=4 Cr. L. J. 439. It is no offence for a traveller 
having mote than the free amount ot luggage to evade 
payment of railwaj' fare for over-weight by getting his 
co-traveller blessed with no luggage to carry some ot his 
1903 P. R. No. 25. 



7J4 NO OFFENCE IP NO DISHONEST INTENTION. [CH. Xi, 


When an offence under the first pait of s. 415 has been 
completed by the deceit proving successful in its object- 
ive, it is punishable under s. 420 as when a clerk 
reports prices as higher than the market-puces of the 
day and dishonestly gets his master to pay more to 
tradesmen, 8 A. 201, or pretending to be a commission- 
agent for sale obtains property for sale which he pawns 
the very next moment; but when a man pretending to 
be an employee under the Calcutta Corporation obtained 
a subscription from the Health officer Cor a charitable 
object to w’hich he made over the money, it was held 
the offence was not made out as the element of dis- 
honesty was wanting in spite of the fact the Health 
officer was cheated m the sense he would not have paid 
the subscription into the hands of the accused but for 
the repiesentation that he was an employee under the 
Corporation, 33 C. 5 =3 Cr. L. J. 244 ; see 1910 M-W. 
N. 510. S. 420 deals also with one special class of offences 
described in the second part of s. 415, viz : those cases 
where the doing is intimately connected with a valuable 
security, 23 W, R. (Cf.) 43. As to what constitutes 
valuable security, see notes to s. 30 in Part I. p- 14. 
A document purporting to be a cheque but not made 
payable to bearer or order and not stamped is not a 
valuable security, Yates, 1 Moody 170. But a pay 
signed by the president of a burial society' was held o 
be a valuable security and the fact that the society was 
not registered, did not render the order invalid. Green- 
halgh, Dears. 267. 

VIII. Fuaududent deeds and disposition 

OP PBOPEnTY. 

SS. 421-42.1, I. P. C., dealing with fraadulent deeds 
and dispositions of property, have been consiaere 
length m Ch. VII. § 125. pp, 401-407. 

IX. Mischief. 

187. Mischief.— This offence may be coniiniltcd 
reference to both moveables as well as immoveables, 
as regards the former, if one of the offences alrea 7 ® 
sidcred under the preceding heads I to VIII of this chapter 
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has been commuted either m obtaining possession or in 
appropriating or converting the same, it is not an ad- 
ditional offence wilfully to destroy the property or do 
something to affect il injuriously. Thus one who has 
stolen a sheep cannot be charged with mischief j£ he 
changed the sheep into mutton by killing it, Weir I. 
497; (contra Ratanlal433), Ratanlal 129, 5 Bom. L. R. 
460.(1892-1906) I. U. B, R.241; 1900 P. J. L. B. 633. 
But where mischief precedes theft as in cutting and 
carrying away a tree, a double conviction was main- 
tained. 2 B. H. C, R. 392. See aUc 11 B. H. C. R. 13; 
6 W. R, (Cr.) 5 : 1866 P. R. No. 37. 

The offences punishable under ss 4'26— 140 vary 
according to the character of the objects injured, and 
the amount of damage caused, but they are all 
governed by the definition given in s 115 The essence 
of every such offence is that it should have been 


caused wilfully ' '* ’ ’ ' ' vcong- 

ful , therefore cattle 

to stray into shable 

under special . 425. 


10 W. R. (Cr.) 29 ; /oHotud m 8 Bam. L. R. 837 & 549, 
RatanUl 185, 187 ; 183, 199. 1904 P. R. Nd. 23= 
1 Cr.L.J. 1097, 6 B, L. R. Appx.3=l4 W.R. (Cr.)31; 
7B. 126; 29 A, 563=1307 A. W. N. 170=6 Cr. L. 
J. 13, 5 Sind. L. R. 263=13 Cr. L.J. 536=15 Ind. 
808, 9 B. 173 ; 6 M. H. C. R. Appx 37 ; 6 Bur. L.R. 80. 
A fortiori damage resulting fiotn mere accident or 
stupidity on the part of the accused could not be 
attributed to mischief as the gist of the offence lies m 
intention or knowledge Thus in Ratanlal 88, a 
country cart-driver seeing a big Saheb driving furiously 
did his best to get his cart out of the way But the 
Saheb piosecuted him saying he pulled the bullock m the 
wrong direction thereby bringing the pole of the yoke 
against the foot-board of the Saheb’s carnage causing a 
damage of Us 20 to 30. The first class magistrate 
convicted the accused, fined him and instantly made over 
the whole of the fine to the Saheb. But the High Court 
for obvious reasons had to set aside the conviction 
though they felt themselves powerless to make the 
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When an offence under the first pait of s. 415 has been 
completed by the deceit proving successful in its object- 
ive, it is punishable under s. 420 as when a clerk 
reports prices as higher than the market-prices oi the 
day and dishonestly gets his master to pay more to 
tradesmen, 8 A. 201* or pretending to be a commission- 
agent for sale obtains property for sale which he pawns 
the very next moment; but when a man pretending to 
be an employee under the Calcutta Corporation obtained 
a subscription from the Health officer foi a charitable 
object to which he made over the money, it was held 
the offence was not made out as the element of dis- 
honesty was wanting in spite of the fact the Health 
officer was cheated in the sense be would not have paid 
the subscription into the hands of the accused but for 
the representation that he was an employee under the 
Corporation. 33 C. 5 =3 Cr. L. J. 244 ; see 1910 M.W. 
N. SlO. S. 420 deals also with one special class of offences 
described in the second pait of s. 415, viz : those 
where the doing is intimately connected with a valuable 
security, 23 W, R. tCr.) 43. As to what constitutes 
valuable security, see notes to s> 30 in Part !• P 
A document purporting to be a cberioe but not made 
payable to beaver or order and not stamped is not a 
valuable security, Yates, 1 Moody 170. But a 
signed by the president of a buual society was held o 
be a valuable security and the fact that the socie^ was 
not registered, did not render the order invalid. Green 
halgb. Dears. 267. 

VIII. Fraudulent deeds and disposition 
OP PROPERTV. 

SS. 421-424, I, P. C., dealing with ‘1“ ff 

and dispositions of property, have been conside 
length m Ch. VII. § 126, pp. 401-407. 


187. mischiet.— 'rnis oiience luii,) uc 
reference to both moveables as well as immoveab e 
as regards the former, if one of the offences airea J , 
sidered under the preceding heads I to VIH of this cbapw 


IX. Mischief. 

Mischief.— This offence may be coraraittcii ^ 
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has been comimtled eithor in obtaining possession or in 
appropriating or converting the same, it is not an ad- 
ditional ofTence wilfully to destroy the property or do 
something to atTect it injiinoiislj*, Tims one who has 
stolen a sliccp cannot be charged with mischief if he 
changed the sheep into mutton by killing it, Weir I. 
497; (contra Ratinlal 433)» Ralanlal 129, 5 Bom. L. R. 
460.(1692-1906) I. U. B, R.24I ; 1900 P. J. L. B. 633. 

But where mi'chicf precedes theft .as in cutting and 
carrviiig awav a tree, a double conviction was main- 
tained. 2 B. H. C. R. 392, See al-. 11 B. H. C. R. 13; 

6 W. R. (Cr.) 5 ; 1866 P. R. No. 37. 

The oflencos punishable under ss i’2G— -440 vary 
according to the character uf the objects injured, and 
th'- ain'iunt of damage caused, but they are all 
governed by the dcrmitmn given m « 1J> The essence 
of evt-r\ such olTcnce is th.it it should have been 
caused ivilfull) and iMth a knowledge that it was wrong- 
ful , therefore mere negligence, such as allowing cattle 
to stray into adjoining premises, though punishable 
under special .icts, is not an olTcnce within s. 125. 
10 W. R. (Cr.) 29 ; /olhucd in 8 Bam. L. R. 857 & 549, 
RatanUl 185, 187; 183. 199. 1904 P. R Na. 23 = 
I Cf.L.J. 1C97, 6 B. L, R. Appx.3=14 W.R. (Cr.)31 ; 

7 B. 126; 29 A. 555=1307 A. W. N. 170=6 Cr. L. 
J. 13, 5 Sind. L. R. 263=13 Cr. L.J. 536=15 Ind. 
808, 9 B. 173 ; 6 M. H. C. R. Appx 37 ; 6 Bur. L.R. 80. 
A fortiori damage resulting fiom ineie accident or 
stupidity on the part of the accused could not be 
attributed to mischief as the gist of the offence lies in 
intention or knowledge Thus in Ratanlal 88, a 
country cart-driver seeing a big Saheb driving furiously 
did his best to get his cart out of the way But the 
Saheb piosecuted him saying he pulled the bullock in the 
n'coag direction thereby baagiag the po/e of the yoke 
against the foot-board of the Saheb's carriage causing a 
damage of Rs. 20 to 30. The first class magistrate 
convicted the accused, fined him and instantly made over 
the whole of the fine to the Saheb. But the Hi"h Court 
for obvious reasons had to set aside the conviction 
though they felt themselves powerless to make the 
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Saheb refund the money illegally paid to him. See also 

5 M H. C. R. Appx. 40. 25 W. R. (Cr.)65. Where 
intention is absent there must at least be a distinct dnd- 
ing as to knowledge, Ratanlal 690. Even as regards 
allowing cattle to graze, if accused intentionally allows 
ins cattle to graze on Goveinment waste land while 
adequate provision has been made otherwise for the 
pazmg of all village cattle, on distinct proof of destruc- 
tion of any property, such as grass, accused would he 
u mischief. Weir I. 4)2 distinguishing 4 M. 

H. C. R. Appx, 15 ; 5 M. H. C. R. Appx. 29 ; 6 M. H. 
C. R. Appx. 36 ; 2 L. B. R. 15S ; Weir i. 495. If the 
owner was present when cattle was doing damage and 
refrained from taking steps to prevent their doing so, he 
would be liable. Ratanlal 318 & 357. A mere lash act, 
^70 T driving, would be punishable .under 

I. P.C., but not as mischief, even where harm has 
resulted 1900 P.R. (Cr.) 13, 14 W. R. (Cr.) 32. Further 
It IS not sufficient that the act should have been intend* 
ed to cause some wrongful damage ; it must have been 
mtended to cause that particular form of damage which 
consists in injuriously affecting property. If a man 
throws a stone, or fires a shot at another, and the missile 
injures property, he has not coininitted mischief, unless 
he aimed m such a direction that be must have known 
that the natural consequences of Jiis act would be to do 
the damage complained of ; although that was not his 
Wish, yet if he was leckless whether he did it or not, 
and mischief has followed, he is answerable for the result. 

V Pemhliton, L, R„ 2 C, C. R. 119, at 122=43 
L. J. (M.C.) 91. Nor is damage punishable under s. 4‘i5 
when it IS committed in the bona fide c.Kcrcise of a light, 
reasonably supposed to exist, 3 B. L. R. (A. Cr.) 17= 

12 W.R. (Cr.) I ;2 A. 101; Ratanlal 432. 745 & 465; 
1903 P. R. No. 6; 10 C. 438; 8 Bom. L. R. 5«=4 
Cr. L. J. 93; n Cr. L.J. 566=8 Ind. Ca. 128, 25 W. 
R.(Cr.)65; 1882 A. W. N. 209; 1837 A. W. N. lOl; 

R- (Cr.) 62 [721, Weir I, 438. 439 & 493; 7 C. 

W. N. 859; 21 W. R. (Cr.)33;8M. L. T. 246&385; 
Armstrong v. Mitchell 83 L. T. 870=67 J. P. 329; 
Matiheics 14 Cox. 5 ; James, 8 C. & P. I31 ; AfW« 
y. Mulchings, (19031 2 K. B. 714; but when a man 
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wantonly destroys crops raised by another, a bona fide 
assertion of the right to the land would be no answer to 
a charge of mischief Weir I. 491 10 Bur. L. R. 126= 

1 Cr. L. J. 66S. But the agent of a decree-holder who 
assists a bailiff to bieak open the door of a room in a 
house tenanted by the dehtoi cannot be made liable as 
the bailiff inerelt acted, though inistalcenly, in what he 
supposed to be his diitv and the agent had neither the 
requi'ite intention nor knowledge, Ratanlal 949 ; 3 C. 
573. But the exercise of a supposed right must be 
reasonable. Thus when a chestnut tree on the side of a 
road had its branches over-hanging the road up to a few 
feet of accused's house on the opposite side of the road 
and he cat off its bianches asserting a supposed nghc to 
abate a nuisance caused by stone-tbrowing by boys at 
the blossoms and the branches obstructing fr^e light and 
air to his house, it was held he was liable, Hamiltonv. 
Bone, 16 Cox. 437 c/ 1878. P.R No. 9; 1881 A. W. N. 
ISS; 6 C.W.N. 34; wheie a light is set up in defence, 
the test would be whetlier the defendant has done more 
damage than he could reasonably suppose to be necessary 
for the assertion or protection of that right B y. Clemens 
11899], 1 Q. B. 556. Thus if a trespasser left his watch 
in m) loom, that would not justifv me m smashing the 
watch and throwing it into a 'veil .ami theie could be no 
IhjHu fidei in such a c.ase. Thus when a tenant on the 
expiii of his term continued m possession and attoined 
to a rival landloid litigating with the original lessoi, the 
latlci's entry upon the propeity and wanton destruction 
of moveables found therein was held to be an otfence, 
7 Bom L. R. 86=2 Cr. L. J. 55. In all such cases the 
pnmai'v and not the remote intention should be looked 
at, 19 C. 380, 8 A. 633 at €61, 3 C. 573. The word 
cause in s 42.'j must mean the immediate cause of the 
result .ind not causa caiisans, 1 Cr. L. J. 438. Thus a 
road atarailwa\ level cio«singis a highwaj only when the 
gates are kept open . if a man opens the gates while 
shut and goes ovei and a passing tram smashes the gates 
he may be liable foi mischief if it is found as a fact the 
damage is a natuia! and reasonable consequence of his 
act R V Strange, l6 Cox. 552. Similarl\ when people 
finding their field flooded cut a channel across the 
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railway, the knowledge required by s. 42(5 must be attri* 
buted to them quite apart from their motive and they 
would be liable. 16 C. W. N. 623=13 Cr. L. J, 138=13 
Ind. Ca. 826. On the other hand, a mere claim of 
right is not suflicient, if the facts so clearly negative the 
claim as to make the assertion of it to the injury of 
another an additional wrong. 1 M. 262; 2 Bom. L. R. 
349; 1831 A. W. N. 64; 10 B. 183 or when he had 
previously set up the same claim unsuccessfully. 11 C. 
W. N 467=5 Cr. L. J. 278. “It is the duty of the 
Criminal Court to determine what was the inten* 
tion of the alleged offender, and if it arrives at the con- 
clusion that he was not acting m the exercise of a bond 
fide claim of right, then it cannot lefuse to convict the 
©“'ender, assuming, of course, that the other facts are 
established which constitute the offence, ’’ per Turner, 
J., 2 A. 101, at 103. It IS also necessary to show that 
the subject-matter which was injured was, at the time, 
the property of some other person, otherwise no one can 
be damaged, and no one can be wronged. 15 C. 383; 
17 C. 8S2;n M I4S;1904 P. R. (Cr.) 5=1904 P.L.R. 
308=1 Cr. L.J, SOI. See ante §174 at p. tlOO. The 
effect of li.xplanation 1 to s. 425 was considered in 28 A. 
204=2 A. L. J. 826=1905 A. W. N. 255=2 Cr. L. J. 

801. There the accused put up certain dams in a nver 
the property of Govemmeot with the result a consider- 
able stretch of the stream became dry thus causing the 
loss of large quantities of mature and immature fish. 
Held ho was guilty of mischief foi having changed the 
condition of the river-bed the property of Government, 
thus causing damage to the Dehra Dim Fishing Associa- 
tion w'hich had the right to fish in the river with a rod 
oi line Mischief may, however, bo committed in respec 
of property which is valueless for its primary purpose, 
such IIS a document evidencing an immoral agreement 
which IS absolutely void as a sccuiity, provided it can be 
used for any pin pose, as evidence of any collateral matter, 
so as to be of some use to its owner. 5 M. 401. 


\ It 18 not necessary to the offence of mischief that the 
damage done to the property should be of a destructive 
character. Where goods were in process of rernova , 



§ 187 .] OBSTRUCTION' OP EASF.MENT NOT MISCHIEF. 719 

and the accused came and threw them out of the cart 
upon the road, a conviction under s. 425 was maintained. 
The Court said that the inconvenience caused to the 
Owner of the b\' the unlawful change of their 

situation, did dimmish their utility, as goods on their 
way to their destination. “ "We think it is not necessary 
that the damage required by the section should be of a 
destructive character. All that is necessary is, that 
there should be an invasion of right, and diminution of 
the ^alue of one's property caused by that invasion, 
which must have been contemplated by the doei when 
he did it ” 12 C. 55. But the property itself must be 

injured. To cut a crop that is giown for the puipose of 
being cat is not causing such a changv m the sitnation 
thcieof as diininishcB its value or utility unless it has 
been cut while unripe ; nor could it bo said to affect it m- 
j'uriously because it tenders pilfeimg easier, 18 W. R. 
(Cr,) 10, 7 C- W. N. 713. But walking across a field of 
long grass is causing damage to it. (Jai/fo^dv Chouler, 
[1838] 1 Q. B.316, = 18 Cox 702=67 L. J. (Q. B.) 404. 
And watering milk .vould be causing change in the pro- 
perty so as to diminish its utility, Ruper v Knott, L R. 
[1898] 1 Q. B, 868. But to cause a Company's shares 
to fall in value by spreading false repoits about the Com- 
pany IS not within this section, 15 C. 388 at 400. 
Throwing a shoe among peisons who were eating was 
lield not to be mischief, even though, m the estimation of 
the persons eating, their food was thereby polluted, and 
rendeied unfit foi use 24A.155. The section is con- 
fined to physical injury resulting fio.n a physical cause, 
as when a man throws stones on the back part of the 
wall of a house when theie were no people moving 
about, 5 L.B. R. 100 (F.B.)=11 Cr. L. J. 552=4 Ind. 
Ca. 293. The woid ptoperiy in this section is used in 
a nan ow sense and is confined to tangible piopoity so 
that wheie the accused destioyed ceitam staiis over 
which the cumjilaioant had a ught of eas^menJ;. b;? 
pulling them down, the Bombay High Court held the act 
did not amount to mischief since the bare nght of 
climbing up the accused’s stairs did not constitute pro- 
perty in the complainant within the meaning of s 425, 
Ratanlal387 Similarly as regards a light to catch fish in 
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a piibhc I'sver, 15 C. 3S5, or the customary right obser- 
Vfid /or years of taking a deity under a tree owned by a 
pnvnte individnal. Weir 1. 496. In this last case, that 
such a right cannot be property within the meaning 
ofs 425, seems to have been admitted by advancing 
the argument that the tme must have been deemed 
to be dedicated to the deity or the public, but this was 
overmled But a postal receipt fora registered article 
has been held to be property and wilful destruction of it 
will amount to mischief, 1905 P.R. No. 24= 1905 P. L. R. 
71=2 Cr. L. J. 242. Similarly when a man cut a 
channel on his oivn land so that the fish and water in 
a (Jill on the adjoining owner's land were drained away, 
he was held liable and the objection that he was only cut* 
tmg on his own land was overruled. 7 C. W. N. 6S3 ; 3 
Mi L. T. 147=7 Cr. L. J. 133. A graveyard would be 
property though not the corpses bnried therein ; so that 
a man digging up graves and removing stones placed 
thereon was held liable under s 42G Weir I. 496. But 
in 4 Bom. L. R. 463 it was held otherwise when the 
tombs stood on complainant’s own lands. 

Mischief many be committed by a joint owner of 
property, ivhero the act ta in its nature malicious and 
wanton, and one which could have had no other object' 
than the injury or destruction of the property to the 
detfiment of the other joint owners. 3 B. L. R. (A. 
Cr.) 17 at20. It may also be committed in respect of a 
man s own property, where another person has an inter- 
est m it which the owner is bound to protect. This 
dainago need not, necessarily, consist in the infringe- 
ment of an existing present and complete right, but it 
may bo caused by an act done now, with the inten- 
tion of defeating and rendering infrtictuoiis a right 
.about to come into oxistence.” Accordingly, where 
an estate bad l^peii sold for arrears of reveniJe, and 
the n^iial depos/t had been paid, and the owner, with 
a vjn\v to eauRc loss to the purchaser, cut down fm** 
trees before the e-spiration of tho sixty days, when the 
vcrt^icato of sale would be granted, it was held that he 
Ja'ijpropcrly convicted under s. 425. 12 C. 669 ; 25 W. 

' ‘Cb.) 46. And so it would be in the case of a Hindu 
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wido^v, ID respect of her husband's estate , for, though 
she is the full owner of it, she is not entitled to commit 
waste. It would be otherwise as regards the male owner 
of an absolute and unrestricted estate even tliough the 
estate is under the management of the Court of Wards. 
This was so held in 15 C. W. N 224=11 Cr. L. J. 532 
=7 Ind. Ca. 812, where it was said that a man who 
damages his own estate, although he bad then ouly a 
qualified inteiest, could not be alleged to have caused loss 
or damage to the trustees in possession whose only object 
is to presers’e the estate for the benefit of the owner. 
He would not commit mischief even if he destroyed it 
wantonly, for the purpose of injuring the prospects of the 
contingent heir Such an act would not be wrongful, 
for the heir has no right to anything except what is in 
existence at the death of the owner He is entitled to 
step into the shoes of the owner, but the owner is not 
bound to leave him any shoes to step into. This was 
the principle on which a curious case was decided in 
Bombay. The owner of a dead bulloch buued the carcase. 
The magistrate tound that it was a recognized custom 
for the Mahar to take, as his right, the skin of any 
deceased bullock of the village, and that the accused had 
buned the bullock with the express object of destroying 
the skin and preventing the complainant from getting it. 
He therefore convicted him ol mischief West, J., m 
reveiaing the conviction, said: “The owner asserted his 
right to the carcase when dead, and, being m possession, 
might retain such possession, il supported by any colour 
of right, until a better title was made to the property. 
This being so, the act was not oue to be dealt with under 
the criminal law, bat one for which the remedy was to 
be sought in the civil court “ 8 B. 295. Still less is it 
mischief to do, without payment, any act which the de- 
fendant has a right to do on payment the injury consists, 
not in the result of the act, butvninteicepting the money 
payable for doing it, 5 M. H. C. R. Appx. 30. 

The Madras High Court has held m two cases that 
an act, which is not mischief when it is done, does not 
become mischief because, to the knowledge of the doer, 
it will probably cause wrongful mj'ury to someone 
4C 



7*22 


■^^ETHEH ACTCAt 1.0=3 ESSE.VTUi. 


[CH. X. 


else. Ill one case the act consisted in dammin" up a rrrfr; 
■vrhich T^’ould probably cause the prosecutor's Unas 
to be inundated. In another case it consisted in opeuirj 
np a slnice, so as to divert to the defendant's Uni water 
vrhich. ought to flow to the Und of the prosecutrr. 4 
M. H. C. R. Apox. 15; 7 M, C. R. Appx. 39 ; [cr-uVa. 
apparently, 6 W. R. (Cr.), 59J neither case any 
actual loss happened to anyone at the time c5 the 
chaise, and of course no oflenee was committed- Is 
each case, apparently, the only property that was 
actually chang^ was the land of the accused, and, so 
far as the situation of the water was altered, that water, 
if it was the property of anyone, was the property cl 
the defendant, so long as it was on bis own land. Bat 
as soon as the act complained of did caase an injury ta 
the prosecutor, of the nature described in s. 425, 1 thini 
the offence charged would be committed, provided th? 
damage was one which the doer liad coatempUted st 
the time he did the act, and which was in itself wroag* 
ful. There are numerous cases in which a man has a 
perfect right to do a particular act upon his 1^2* 
and no one can complain of it, until some iojunona 
consequence follows from it. As soon as such a conse- 
quence follows, the injury, and not the original a^*- 
becomes a cause of action. v. ^ 

L. Ca. 503 ; DarUy ilain CoViery Co. v. Thomas inirVr-j 
11 A, C. 127. In Such a case the mischiel 
consist, not in making the band, or in opening x-* 
sim'ce, but in flooding or withering up the prosecutors 
crops. 

Disputed claims are often sought to be scttl^ 
laying a complaint of ’mischief. Magi-^trates wcuu 
well in enterlaining complaints to sec that they am 
called on snbstantiallv to decide disputed civil ng-*5, 

W. R, (Cr.) 59; Weir. 1. 505. 

183. Mischief by causing diminution of i^tcf fof 
agricultural purposes.— The offence punishable uw-J 
E. 430 is one of very frequent occurrence 
applies equally to irrigation channels m to 
of irrigation as tanks, ponds, etc., . ' ’ 1; t -- 
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plainant must prove that he had legal right to the water 
intercepted. Otherwise his loss would not be ivrongful 
to bring it withm s 425, 1 Cr. L. J. 663; 4 L. B. R. 149= 
7 Cr. L. J. 448, nor would it be damage. Again, the 
act must be done with the intention or knowledge speci- 
fied in s 4*25 so that when the accused cut a dam to 
save their own crops and the act did not cause any 
diminution of water supply and they did not know it 
was likely to cause anv such diminution, a conviction was 
set acide, 8 C. W. N. 370=1 Cr. L. J. 245; 11 Cr. L. J. 
168=5 Ind. Ca. 160. As laid down in 1 M. 262, the 
physical requisites of the offence are, (1) the doing of 
an act, (2) which causes, or to the doer's knowledge is 
likely to cause, a diminution of the supply of water, (3) 
with the intention or knowledge specified m s 426. 
Wheie the complainant was found to be the exclusive 
owner of a water comse, and the accused bad no 
manner of claim to it. it is an additional wiong to 
assert a claim, Ratanial216; but where no damage 
acciued by a ceinporaiy stoppage ot water, courts some- 
times deal with the ci^c as one of simple mischief under 
s 4*26, Ratanlal 217; 10 B. 183. Thus when a dam was 
put up across a channel set apatt fot the irrigation of 
complainant's village with a view to diveit water to 
accused s lands the intention or knowledge on the part 
of the doer was assumed audit was fuither held that 
actual loss need not be proved. Weir I. 503, but on this 
latter point, a contiaiy ruling was given in 10 Bur. L. 
R. 122. The unjustifiable damming of the channel 
causes a change m it affecting it injuriously so as to 
dimmish its utilitj, Weir I. 504, so also if the bund of a 
tank is cut 35 C. 437. But where there was a genuine 
dispute between two parties in regard to a channel and 
one party was charged with mischief for closing the 
channel it was held m Weir I. 505, no offence was made 
out. Similarly when a Zemindar stopped a channel tun- 
ning over his own land, on the complainant’s refusing to 
pay the lent demanded, 3 A. L. J. 142n ; see 8 Mad. 
Jur. 528 ; for other bona fide acts not amounting to an 
offence, see 8 C. W, N. 370=1 Cr. L. J. 245; [1913] 
M. W. N. 179=14 Cr, L, J. 209=19 Ind. Ca, 305. 
Where the accused acting under the authorisation of 
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Public Works authorities cut the bund of an irrigation 
tank, but kept the breach open for six hours longer than 
the authorised period, thej' were held liable as they were 
guilt} of an illegal omission, and ss. 430 & 426 when read 
with B. 32 rendered the omission one likely to cause 
a diminution of water-supply, Weir I. 536. The prin- 
ciple of this ruling was followed in flOll] 2 M. W. N. 
349=12 Cr. L. J. 551=12 Ind. Ca. 527, following the 
full bench ruling in 1 M.* 262, w hich overrules 7 
M. H C. R. Appx. 39. Of. 1909 P. R. (Cr.) 14=1909 
P. W. R. (Cr.) 34=11 Cr. L. J. 65=4 Ind. Ca. 863. 
In Weir I. 536 also the ffigh Court laid down that 
actual damage need not be proved though the Allahabad 
High Court in 34 A, 210=9 A. L. J. 162=13 Cr. 
L. J. 141=13 Ind. Ca. 829, was inclined to the view 
there should be evidence of actual diminution of water 
for agricultural purposes. See also 1908A. W.N. 55=5 
A. L. J, 159=7 Cr. L. J.296; (1897-1931) U. B. R. I. 
349. Any taking of water to which the accused is not 
entitled must diminish the supply to other ryots who 
.aro entitled, Weir J, 5J7. But when waterisnot spwi* 
ally appropriated to the use of another to the exclusion 
of the accused mere diversion by the accused of water 
p.»ssing through his land would not constitute an offence 
especially in the absence of any evidence that the com- 
plainant sulTored any loss thereby, Weir 1. 537. Criminal 
courts have thus necessarily to go into the question 
whether the complainant had a right to the flow of 
water uninterruptedly. It is true the finding of the 
criminal court would in no way determine the civu 
rights of the parties nor would it even he evidenee^o. 
their rights in a civil snit; criminal courts have stm 
authont\ to decide the point as a convictictj of misrhie. 
ln^olves the determination of the question whether the 
loss, jf any. to the complainant was wrongful Ios«. Weif 
J.50S- Where the complainant unauthorisedly sjore^ 
\\\\ter on Government Portimbol.e land by putting cp a 
and the Government raided no objection to whs, 
hi' ijM, I’Xit the accused wilfully cut the bond no, tc* 

. |v tl'x’ir own interest but to cause Joss to the 

was held, the fact the complainant h>^ no 

tore water on Government Poro’^.hoxs un- 
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ivas no defence to the mtschief committed by the 
accused. Weir 1. 510. To sustain a conviction under 
Ihis section, it is not necessary that the accused must 
know that certain lands are being actually irrigated by 
the channel which they obstruct. It is enough if they 
may reasonably be expected to know that their act is 
likely to he attended with one of the consequences con- 
templated m the section This knowledge may easily be 
.attributed if the watercouise is an artificial one 35 C. 
437=12 C, W. N. 534=7 Cr. L. J. 367. 

X. CRIMINAL TRESPASS. 

189. Criminal Trespass. — This offence is defined in 
5 441. The first clause of this section says nothing as 
to the character of the entry upon pioperty, which, 
•coupled with the intent, converts it into a criminal tres- 
pass. If a man armed with a warrant of delivery enters 
the wrong premises, ho may not be guilty ; but if he, after 
the mistake has been pointed out by the occupier, 
persists in staying there, abusing and insulting the 
latter.hc would be liable. 2 Ou.Ca.63. The second clause, 
however, obviously diaws a distinction between the 
lawful entry, which subsequently becomes unlawful, and 
an original eutiy of a different cbaiacter. This clause of 
•the section must be limited to cases where the entry is 
in Itself part of the unlawful act. and is either expressly 
or impliedly against the will of the owner of the property. 
See per Straight, J., 2 A. 465 at 455. For instance, 
suppose a man were to go upon the premises of another 
with intent to steal his money, to abduct his daughter, 
to lame his horse, to cut down his trees, 11. W. R. (Cr.) 
46, or the like, here the entry would be inseparably con- 
nected with the of/ence aimed at, and would be against 
the will of the owner II a man unlawfully enters and is 
convicted under s. 447, hia continuing to remain on the 
land in spite of the conviction would not be a fresh 
offence. 4 L. B. R. 276=8 Cr. L. J. 474. 

Of course, an authonty to enter may be revoked, 
either expressly or by implication No authority to 
Temain can be assumed to last after the person who 
was authorized to enter for one purpose proceeds to 
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employ this oppovt\mity in the commission of an offence, 
Weir I 528. Therefore, if a guest, who was invited 
to an entertainment were to secrete himself in the house 
when it was over, foi the purpose of committing theft, 
this would be an ** unlawful lemaining in the house 
with intent to commit an offence, ” and, therefore, 
would be " house trespass. " But if he employed him- 
self, in conjunction with the proprietor, in illicit coining, 
this would be indictable as a substantive offence, but 
the mere continuance, in the house could not be called 
*' an unlawful reraaming in it, since of itself it was not 
unlawful. It must also be remembered every unlawful 
act IS not an offence, and an intention to commit an 
unlawful act need not itself make a trespass penal. 
1882 P. R. No. 29} on the other hand cases of criminal 
trespass can easily be conceived where a man is punish- 
ed under s. 447, though he could not he held civilly 
liable for the same act. Pollen v. Brcicer 7 C. B. (N. 5.) 
371. 

It IS not necessary that the person in possession of 
the property should also be the complainant. A lessor 
IS entitled to prosecute a trespasser even during the con- 
tinuance of the term, Weir I. 517, There is no 
authority, nor anything in the section, to take the 
offences of mischief and criminal trespass out of the 
general rule nhich allows any person to complain of a 
criminal act. 21 B. 536, follotcing 13 B. 600. But the 

offence Under s. •147, being coiupoundablo under s. 34 -l 
C l*. P. 0., by the person in possession of the property 
trespassed, the paities would be at a disadvantage if the 
prosecution is started by anyone else. See 22 C. 123 
at 130. 

The offence of criminal trespass is only committed 
where some criminal intent is present to the *'*'*’“ . 

the person charged, and, under some sections of this 

group (ss -l-if), 451, 454. 457). the punishment yancs 
according ns the prisoner is convicted of intending to 
commit one crime or another. Of course, there nius 
bo circumstances in the case which le.ad to the j,ro<ump* 
tion that the prisoner had any criminal intent, or t c 
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particular intent with which he is chargeil, as no crimi- 
nal intent can be assumed in the absence of proof. 19 
M.249. In this case, it iivas laid down (that unlike other 
sections, where the tnen% rta consists in intention or 
knowledge) s. 441 deals with intention only, and there- 
fore, no conviction under s. 447 could be sustained, 
unless an actual intention within the meaning of s. 441 
is found independently of any infeience from accused’s 
knowledge. 8ee also Weir I. 524 ; 8 M. L.T. 246=11 
Cr. L. J. 623 =8 Ind. Ca. 318, The entry may be 
made, knowing that it is likely to cause annoyance, or 
insult, but s. 441 is so worded that we have nothing to 
do with accused's knowledge except in so far as it would 
go to define ins mlention. The accused in 10 M. 126 
surely never had the intention to wound the feelings ; 
hence his act was not an offence under s 447 , but since 
he had the knowledge, which s *297 take« mto account, 
he was held liable under that section Seo6M. L.T. 
262 ; I, L, B. R. 355 ; 40 C. 548=17 C. W. 534=14 Cr. 
L. J. 117=18 Ind.Ca. 677. Thus, a woman enteiing the 
compound of an assistant superintendent of police, 
during the latter’s absence was held not guilty, when her 
entry was found to be not with inteut to commit any 
offence. Weir 1.518, When the accused weie m esecu- 
tlon of a civil decree, dispowssed of land, whether their 
subsequent entry to cut the crop standing theieon is an 
offence or not, would depend upon good faith, t.e , w hether 
they honestly believed they had a right to cut and carry 
away the crops, oi entered to commit mischief, theit or 
to intimidate, insult oi annoy the decree holder Weir 
I. 516. When a conviction of attempt to steal fish from 
a tank fails on the ground that the natiue of the tank 
is such the fish is not in the possession of the owner, the 
conviction cannot be altered to one under s. 447 , as the 
intent to commit the specific offence of theft has been 
negatived Weir I. 5l9 & 520 ; Ratanlal 4. Similarly, 
when the charge specifies the intent to steal, but the 
WB ysAcnttu wymtQ’A tifi'a’i'ienj’ wrt’n 
some person other than the complainant's wife, 1886 
A. W, N. 42. But it must not be assumed that for this 
purpose it will always be necessary to adduce indepen- 
dent evidence diffeient from that which makes out the 
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substantive oQencp. Por instance, if a man is found in 
the middle of the night in another’s house, this of itself 
is ample evidence to convict him, not merely of house- 
breaking by night, but of doing so with intent to commit 
theft. The actual use of criminal force is not a necessary 
ingredient of the offence. 12 M. L. J, 447. On the 
other hand, independent circumstances might lead to 
the conclusion that hia object was to commit adultery, 
or even muider. So, if a party were found enjoying 
themselves at ii picnic upon another man’s land, this 
would not be even pritna jucie evidence of a criminal 
trespass. Put if it was shown that they had gone there 
in open defiance of a previous prohibition, that might 
be taken as evidence of an intent to insult or ennoy. 
16 C. 657; 24 W. R. (Cr.)53; 6C. 579; 22 C. 391 
&994;asto the evidence necessary where the alleged 
intent is to commit adultery, see 19 A 74 ; 23 A. 82. The 
section contemplates actual entry by the accused, so 
that sending a servant to plough up land cannot 
construed as entry by the master, 3 L. B. R. 278=5 
Cr. L..J. 415. But the serv’ant may be liable if he has 
the necessary mtootion. Thus in 16 C. 715, durmg 
the pendency of a civil suit, plaintiff’s men entered 
on defendant’s holding for making a survey : and, 
the absence of their mnstei, when the defendants 
servants objected, they persisted in their tiespassnn^ 
tried to oveicome opposition by making false sta e* 
meats ns to their authority to enter. Under these 
circumstances, they were held liable under s. 

Tiio master may be liable for nbetting the oiienoe. 
But by the more fact that by a conveyance a vein or 
purported to include lands he was not entitled to. o 
cannot be held liable as an abettor if the purchase 
enters on the land thus illeg.all.v conveyed 
The meie execution of a document cannot bo sain to a 
either the entrj* or tho taking, and it. by itself, is co 
si'.Vnt with tho intention that the purchaser s la 
assist his claims thereunder in due course oI 

WcirN^48. 

An < iltrj upon laud which a man believes to ho hi* 
own « ill not be a criminal trespass, though the 
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•was in the possession of another, if the object leally was 
to assert a right over it, and not to intimidate, insult, or 
annoy the other, as where an auction purchaser enters 
upon the property purchased by him for acquiring 
possession, 4 C. W. N. 47; or a zemindar Mrongfully 
enters on a tenant’s holding on the pretext that the 
tenant has left the village abondoning the holding, 
26 A. 194=1 Cr.L.J. 362 ;27 A. 293=1 Cr.L. J.919; 
7\V.R.(Cr.)28;9 W.R.(Cr.ll;14 W. R. (Cr.) 25; 
2 A. 101 ; 2 N.-W. P. H. C. R. 82, 2 L. B. R. 
319 ; (1892-1896) I. U. B. R. 264. 5 N. L. R. 69=9 Cr. 
L. J. 561 =2 Ind. Ca. 249 ; S Sind L. R. 13= 13 Cr. L. 
J. 27=13 Ind. Ca. 219; 1912 M. W. N. 395=13 
Cr.L. J. 477=15 Ind. Ca- 317, 1882 P. R.N-.. 29; 1905 
P.L.R. 128; 1882, A. W. N. 236; 2 A. 465, unless 
under circumstances which amount to the offence of 
unlawful assembl). See s. 141, ante Ch. V, § 99, at 
p. 814, et seq. 3 C- S73. And so, where a man bad been 
exercising a right of fishery for a considerable time, 
alleging a piescriptive right, the mere fact of continu- 
ing to do so after a notice of prohibition is not crimmal 
trespass 9 B. L. R. Appx. 19=18 W. R. (Cr.)25. The 
mere fact that the accused had been previously warned 
would not by itself raise a presumption as to the 
existence of the intention lequired by s 441, though 
intention is to be gatheied from circumstances, 1 L. B. 
R. 95. 


The words “intimidate” and “insult” lefer, I sup- 
pose, in general, to such criminal acts as aie defined by 
S3. 503 and 504 of the Code See per Straight, J , 2 A. at 
466. It has been suggested by Mr Collett (Commentaries 
on the Penal Code, 134), that upon this construction 
the words are supperfluoiis, since ciiraina! intimidation 
and insult are already provided tor by the former words, 
“with intent to commit an offence’’ It is, no doubt, 
possible to conceive cases in whicli insult or intimidation, 
which was obviously wrongful, as being without any 
apparent legal excuse, would fall short of the definitions 
in Chapter XXII. This is apparently the case in 1888 
P. R. (Cr.) 18; where a police officer entered a house to 
surprise a gambling party, caused them to disperse 
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thoroughly enjoying their alarm and confasiou, but he 
was held answeiable for criminal trespass, notwithstand- 
ing he meant the whole thing as a practical joke, be- 
cause he could not have his amusement, except by inti- 
midating the persons surprised, and the entry therefore 
necessarily involved an intent to intimidate. Such 
cases, wlien coupled rvith trespass on possession ot 
property, may perhaps have been contemplated by the 
framers of the Code, but would be very rare. The word 
“annoy” obviously cannot be limited to cases within 
s. 510, which presupposes a slate of intoxication. Any 
proceeding by which a person wilfully intrudes upon 
the property of another, with the intention of disturbing 
his privacy, or setting at defiance his right to exclude 
trespassers from his house or land, would come within 
the term, even though the anoojonce necessaiily caused 
by the act, was not the object for which tlie net svas 
done. 26 B, SS8ss4 Bom. L. R. 280. But this view is 
not the one accepted in 4 C. 837 and 1$ M. 240, 
which atlord no support for the doctrine of presuming 
intention from knowledge. In 23 M. L. J. 361*9 M. L* 

T.283*2Cr. L.J.30=9ind.Ca. 152. Benson. J..ndopted 

the Bombay view, but Sankaran Nair, J /oUoicfd 19 M. 
240 holding the section is so worded intention has to bo 
made out quite apart from knowledge. See also 1908 
P. R. (Cr.) 17=1908 P. W. R. (Cr.) 89; 8 Cr. L. J. 
488; 26 A. 194; 27 A. 298; 10 Cr. L. J. 384*3 /nd. 
Ca. 828. In 16 C. W. N. 1007=13 Cr. U J. 783=17 
Ind. Ca. 415, it was laid down, though the placing of 
haystacks .ind manme on complainant’s land may be 
annoyance in fact, in the absence of a clear finding, 
the accused intended it to be an annoyance a conviction 

Cannot bo sustained ; S Sind. L. R. 29 = 12 Cr. L. J. 14S= 

9 Ind. Ca. 89.5; ulien the accused entered the corn* 
plainant's premises with intent to peep into the apart- 
mimtfi occupied bv the ladies of tbe household, ho 
held not liable tinders. 447, 1882 P.R. (Cr.) 6. further, 
“the word ‘annoy,’ in s. 441, must be taken to 
annoyance that would generally and reasonably auec 
an ordinary person, not what would speci.aHy 
exclusively annoy a particular individti-al.” iVr Straign . 
J., 2 A. at 467. See per Bowen, L.J., in Tod Iholit/ v. 
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Benham, 40 Ch. D. 80 at 93. Id 6 M. H. C. R. Appx. 25 
where the accuse*! had enclosed and commenced to 
ciiUivate a poition of a bunat-groimd, but no specific 
intent such as is mentioned ms 411 was established, it 
was held that the off'-nce of criiuma! tiespass was made 
out. since tliere was evidence of his intention to annoy 
the portion of the public entitled to use the burial-ground ; 
" for the intent of the defendant must be inferred from 
the nature of his acts. And it is scarcely possible to 
conceive acts more calculated to cause annoyance, espe- 
cially to superstitious people attaching sanctity to the 
relics of moi tahty, than tlie act of ploughing up a burial- 
ground One would imagine that the intent which the 
law would infer from cultivating onother man’s land 
would be inerelj an intent to procme wrongful gain for 
one's self, and that a further intent to annoy would 
have to be made out by something like special evidence. 
In Ratanlal 390, wnere the accused put up a hut on 
anotLcr man's land, it was held that the intention to 
annoy must he distinguished from an intention to obtain 
improper gam and the former cannot be inferred from 
the intent to obtain land unlawfully, but must be esta> 
Wished by independent evidence. See 13 C. L. R. 212. 
Where a ratepayer forced his way into a room where 
Municipal Commissioners weie sitting, in order to urge 
them to leview an assessment made upon him, it was 
held that, howevei annoying liis cntiance might be, it 
could not be treated as having been effected with any of 
the intents necessary to constitute a criminal trespass, 
and further the Municipal Commissioners could not be 
said to be in possession of the room into which the 
accused effected an entry, 22 C. 123. The Puniab Chief 
Comthcld inl906P.R.No. 12 (F.B.)=1906 P'l. R.54 
=4 Cr. L. J. 293 (Rattigan, J., dissenting), even though 
the primary desire of the accused was not to annoy, if 
the circumstances of the entry are such, that persons in 
occupation would be annoyed, intent to annoy may 
fairly be attributed to the accused See also 1881 
P. R. (Cr.) 42; 1883 P. R, (Cr.) 14. The intention to 
annoy ’ ‘ ' ■ ' ■ ‘ 

Thus, ’ 

residen . . • 
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one of her paramours into the house may be with intent 
to annoy the former, (1892-1896) I. U. B. R. 264. See 
Weirl. 535; 1898 P.R. No. 12and (1897-1901)1. U.B.R. 
350, where intent to annoy was inferred from circum- 
stances, on the ground a man may be said to intend the 
inevitable consequences of his act, 1908 P. R. No. 17 ; 
19 A. 74 ; 23 A. 82 ; 22 C. 391. But when a woman 
accompanied by a Soicar, went into the lines of Poona 
horse without taking the permission of the officer com- 
manding, to enable soldiers to commit adultery with her, 
and was convicted for having annoyed the commandant, 
the High Court set aside the conviction, Ratanlal 328. 


Under a. 40 of the Code, the woid “offence, when 
used m 8. 441, denotes a thing punishable under this Code, 
or under any special or local law, when, in the last- 
named case, the act is punishable with imprisonment 
for a terra of six months, whether with or without fine. 

» ». • -n the lock'Up contrary 

t • s. 43 of the Prisons 

.• . ent not exceeding 

months, such an act is an offence within the meaning 
of 8. 441, and the entry would be punishable (contra 2 A. 
301). But if a person enters the reserved forest with 

; . - * • under i-ule 

• y ^Yith im- 

* constitute 

an entry into the forest with intent to commit an ohence 
within the meaning of s. 443 (sees. 40),unles3 theraiscm 
is treated as one under the Code and not the special Jaw. 
When a person who had made over a famine child to 
brought up by the complainant, entered his house o 
recover the child which had been wrongfully 
it was held no offence undei s. 441 uas made out, 185 
A. W. N. 53. 


An act which is merely unlawful, m the sense that it J 
forbidden by civil law, and that redress can be obtaine 
for it by damages, is not an offence within the meaning 
of the section. Ratanlal 380 ; 1882 P. R. 28 ; 1905 r. 
R. No. 13=1905 P. L. H. 81=2 Cr. L. J. 83. 
fore, entry upon land with intention to do that whi 
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the civil law will prevent or punish does not constitute 
cnminal trespass For instance, the cultivation of 
Government waste land without permission, 4 Mad. 
Jur. 2D5=Weir I. 512 (but not v/here such waste 
land IS devoted to village communal purposes, 5 M. 
H. C. R. App*. 17). or the re-entry upon land from 
whicii a pel son has been ejected by civil process, 6 M. 
H, C. R. Appx. 19i or the entering of an Exhibition 
building without a ticket, 6 B. H. C. R. (Cr. Ca.) 6, or 
a market through the fencing, with a view to elude the 
vigilance of the contractor who was sitting at the fiont 
gate to collect a fee from all sellers, 5 M. 382, or 
breaking open a door at an illegal hour for the purpose 
of effecting an arrest or a distraint. 2 M. 30, or follow- 
ing game upon land for the purpose of killing it, even in 
defiance of previous warnings, 4 C. 837, (in this case 
the boundary was disputed) are not acts which of 
themselves, and without proof of any further intent, are 
punishable under s. 441, or under any other section of 
which a criminal trespass forms an essential part. See 
2 A 463. Circumstancesfrom which criminahntent may 
or may not be inferred from an entry on land by a person 
claiming it are defined in Weir I. 516. See 10 Bur. L, 
R. 353. But if a decree-holder obtains possession and 
that possession is maintained by an order under s. 145 
Cr. P. C., there would primal facie be an absence of bond 
fiJes, in an entry by one claiming under the judgment- 
debtor who has been dispossessed. Weir I, 515; 1902 
A.W.N. 6 ; 1 C. L. J. 104=2 Cr. L. J. 161 ; 1904 P. L. 
R, 138=1904 P. L. R. 434=1 Cr. L. J. 1068. But 
possession ts essentially a question of fact. The mere 
fact a decree has been passed against the accused would 
not determine the question of possession, unless there is 
further proof that he has been put in actual physical 
possession by proceedings in esecution of the decree and 
retained possession until the ti^spass complained of 
(1832-1896) I. U> B. R. 262. An act which is not ia 
itself an offence may, however, become one under s. 188, 
if committed in disobedience to an order lawfully made 
by a public servant ; and the mere entry upon land, with 
a view to the doing of something forbidden, will be a 
criminal trespass without proof of.any further intent. 
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5 M. H. C. R. Appx. 17. But, when a man drove his 
cart across an open green, in contravention of an order 
issued by municipal commissioners, who had no power 
to issue the order, he was held not liable in 5 M. H. C. 
R. Appx. 38; see 1909 U, B. R. (P. C.) 25=11 Cf.L,J, 
57=4 Ind. Ca. 826. Though the proposition enunciated 
in 5 M. H. C. R. Appx. 17 is sound, the decision itself is 
open to objection, as the order of the revenue ollicerwould 
not support a prosecution under s. 188. See Chapter 
VI, § 110, at p. 349. 

Possession. — Magistrates will do well not to investi- 
gate Questions of title during a period Jong anterior to 
the act of trespass. The offence is in respect of a person’s 
possession, even though the possession might not have 
originated m right. 11 W. R. (Cr.) II. Thus where 
the accused asserting a f>ona fide claim entered land with 
intent to stop its ploughing by the complainant, who had 
possession, the entry with intent to commit an offence 
under s 341, made them liable undei s. 417, in spite of 
their assertion of n hond fide, claim based on title. 
Weir I. 520 & 522. But an actual eocioachmeni on 
Government land by building a pia) thereon was held in 
Weir I. 521, not to be an offence, as theie is no proof 
of the intent specified m s. 441. Thu? a plea of "bond fii^ 
claim of right is not always a valid defence, and is capable 
of being rebutted by pioof of the intent specified in 
s. 441. 7 C, 26 ; 11 C. W. N. 467=5 Cr. L. J. 278 ; 7 C. 
L. J 238=7 Cr. L. J. 312; 1905 P. R. (No.) 13=2 Cr. 
L. J. 83 ; 18S3 A. W. N. 188; mere superior title in the 
accused will not justify a trespass if the complainant is 
in possession otherwise than as a recent trespasser, 

11 C. W. N, 171=5 Cr. L. J. 14. But where the 
accused took possession of a house in the occupation oj 
the complainant, daring her temporal/ absence, ana 
established theie a boy, alleged to be the adopted son o' 
the complainant's father, it was held the house trespass 
was not criminal but only civil. 7 C. L. J. 175=12 C. 
W. N. 269=7 Cr.L. J. 108. and simifarly, where 
days after delivery of vacant possession by the civil coart, 
the judgment-debtor, who was ousted, regained posses- 
sion and continued in peacefni occupation for 19 months 
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thereaftei, and the decree m the civil court was 
obtained on a technical point, the justice of which an 
ordinary litigant in Burma could not well appreciate, 
the intent to annoy was negatived and the conviction 
quashed. 4 L. 6. R. 242=8 Cr. L. J. 60 ; for cases 
where a trespasser’s possession has been protected where 
It has continued foi a long time, sec Asher v. Whitlock, 
L. R. 1 Q. B. 1 ; Dor v Dyeball, Mood & M. 346. 
But length of possession is only material as showing 
acquiescence See 1934 P. L. R. 454. The property 
wrongfully entered upon must have been at the time in 
the pos'!e■^slun of another. A lessee holding over after the 
expiration of his teim cannot be tieated as trespasser, 
even though the tenancy has been determined by ex- 
press rtotfce to qutC , the laaA eantiaaes m hts own 
possession until evicted An unfounded claim for com- 
pensation for improvements cannot make any diffeience. 
1878 P, R. (No.) 28. (1897-1901) I. U. B. R. 352; a 
permissive occupation by the complainant need not 
necessarily amount to dcpnvation of a possession of the 
owner so as to make the latter liable for trespass. Weir I. 
521. But when immoveable property is attached by a 
magistrate, acting under s. 14G, Cr. P. C., the parties 
must be deemed to have been dispossessed, so that their 
entry, while the attachment continues may amount to 
trespass. 8 M. L. J. 253; Weir 1. 143, The word 
‘ possession ' in s. 441 means an actual (2 A. 545 followed 
in 12 A. L. J. 151 = 14 Cr. L.J. 633=21 Ind Cas, 681) 
not a merely constiuclive possession, such ad might he 
set up by a person who claims property which he has 
vacated, or from which he has been ousted, 8 B. L. R. 
Appx. 62=17 W.R. (Cr.) 47, or who is one of a number 
of persons who have a right to be in a particular place 
at a particular time. 22 C. 123. It must be such a 
possession as is contemplated by s. 145, Cr. P. C. Per 
Straight, J., 2 A. at 467, not necessarily a bodily 
possession, but a possession by means of a servant or a 
tenant, who holds the whole of the property of which 
possession is claimed by authority of, or under a title 
derived from, the person claiming to be in possession, 
not the possession of a trespasser, 6 W.R. (Civ. Ref.) 21 
at 23 ; 6 M. H. C.R. Appx. 13 or of a licensee. Thus a 
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thief who stores crops harvested on the village thrash- 
ing floor cannot be said to have possession of the 
thrashing floor so as to make the act of entry on the 
part uf the lawful owner, to take the crops, penal under 
8. ^47. 3 N. L, R. 177=7 Cr. L. J. 49. A mere 
sj’mbolical possession, by entering npon the land and 
setting up a tent upon it, or by affixing a notice, or 
demanding possession, is not sufficient. 18 W. R. (Cr.J 
11; ex parlc Fletcher, S Ch. O., 809; 3 C. 320. So, 
where a person is entitled to do certain acts, such as 
mining, at any points which he may select over a large 
territory, he has no possession except at the particular 
spots which he has begun to work upon. 28 W. R. (Cr.) 
45. Similarly with regard to Ashing. The infringe- 
ment of an exclusive right of fishery in a public river, 
or in a pablic tank, can never be a criminal trespass, as 
the river or tank cannot be in the exclusive possession 
of anyone, and a right of fisherj^ is not property, of 
which anyone can be said to be in possession, within 
the meaning of s. -141, (2 C. 354 ; Weir !• 519) 
which in scope is restricted to tangible immoveable 
property. Thus, a person infringing the right of fer^ 
by plying a boat at a spot three miles from a pnbho 
ferry cannot be charged with on offence under s. 447, 

I A. 527. 


The Madras High Court in 6 M. H. C. R. Appx. 25 
supported a conviction for criminal trespass upon a 
burial-ground sayiDg“tbp person (corporate) in pos- 
session of the burial-ground is the portion of the public 
entitled to use the burial-ground." Of coarse there are 
many cases where a buriai-ground is undoubtedly m the 
possession of an owner, as for instance a churchyard, or 
when it belongs to a Cemetery Company or a Mumct* 
piUty. When, however, an unoccupied piece of land m 
a village is appropriated by long usage or common con- 
sent to the purpose of burial, it is doubtful whether, iQ 
accordance with the above decisions, it can be ^ 
possession of anyone, and matters are not advanced y 
calling the public a corporation, which it is not. Fossio y 
each individual grave might be said to be in the posses- 
sion of the individual who appropriated it, or of is 
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representatives In another case, where the alleged 
criminal trespi'^s was upon a public footpath, the same 
court held the conviction bad. because the accused was 
himself entitled to the use of the footpath. Had he not 
been so entitled, the Court appears to have thought, on 
the authoiity of the last case, that the offence would 
have been committed 6 M.H.C.R. Appx. 26. It is diffi- 
cult to see how a public footpath or highway can, as 
such, be in the possession of anyone The soil gener- 
aliv belongs to the owner of the adjoining land, subject 
to an easement for the benefit of the public, who can 
use It foi no othei puipose All public loads aie vested 
either m the Government, or m a local aiithniity An 
encroachment thereon with intent specified m s 4-11 
has been treated as offence, Ratanlal 393. 

Oidmaiily, a member of a Joint Hindu family cannot 
commit criminal trespass, by an entry upon joint family 
property But, an entry into a loom, exclusively ocou-' 
pied by another copaicencr may be an offence IS W.R. 
(Cft) 6; or, one co-oxvner may make himself liable when 
his intention i& destruction or waste of common pioperty 
or to oust a co-ownei from occupation 3 M. 178. Jacobs 
V. Stiiard, S H. L. C. 464 at 478. Cubitt v Porter, 
8 B. & C. 257. An enti\ by an excommunicated wife 
into hei husband’s hou•^e, to demand maintenance cannot 
be treated as criminal tiespass. Law does not recognise 
loss of bocul status aiismg tiom ex.comnjunication as of 
itself depiiving a wjtc of the light to joint enjoyment of 
her husband’s propel ty, Weir I. 523 ; 4 M. 243. A joint 
ownei, if ousted cannot claim to recovei joint posses- 
sion, by forcible re-entiy 10 Bom. L R. 285=7 Cr. L. 
J. 309. An entiy by leave and license of one coparcenei, 
being lawful entiy. cannot be treated as .in offence by 
uthei copal ceners, unless sneh entiy subsequently becomes 
unlawful by operation of the second clause of s 441 
6 B. L. R. Appx. 80. When a mortgagee has been m 
peaceful possession by himself and his assigns, a lelation 
of the mortgagor ousting him on the giound that the 
mortgagor had no title, and that he, the tiespasser. was 
entitled to share in the land under the Hindu Law, is 
guilty, as the offence under s J47 is pnmanly an 
offence agamst possession, 1902 A. W. N. 42. 

47 
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Cases ol some difficulty have arisec in India under 
sections corresponding to s. 145, Or. P. C., and s. 9 of 
the Specific Relief Act, where a dispute as to possession 
has taken place between the trespasser and the rjgiit/ul 
owner, or between two persons claiming under conflicting 
titles. As similar questions might arise under s. 441, 
I P. C., the first requires some examination. 

A mere trespasser cannot obtain what is known in 
Jaw as possession, bj the act of entry, or even by the 
continuance ol that act, so long as the act is disputed and 
resisted. 

Tina la well illustmted l»i lue case of ihoinir iJiiirio'h 
12 A. & E., C25 at 629. There thctiustees of school, ""Ijo 
the right to diatoiaa the master, but «oie hound to give bu» notice, 
turned him out without notice, and therefore wroagfufly. He 

imghtliaver' *' • - -* — * ..-j y-.o uphls 

room The 

the lOom, u' . i 1*1® 

notice to quit, and on the lUh ejected him. He brought ao 
Action of trespaas, founded ou bis last possession , the trustee* 
relied on their previous possession. Whichever party coulo 
establish possession between the Isl and llth of July 
entitled to succeed. It was held that the plaintiff must M*'* 
Lord Donman, C J.. said: “ A mere trespasser cannot ^ by the 
very flet of trespass, immediately and without acquiescence, 

gi\e filinsolf what the Ja«r underetauds by possession agiiiost the 

peisou whom he ejects, and drive him to produce his title, *| i® 
can without delay icinstftte himself in his former possession. 

Here, by the acquiescence of the pfafntidi the defendants bad 
become peaceably aud lawfally possessed ns against him* 
had re-entered by a tiespassjif they had immediately sued him 
for that trespass, he certainly could not ha\e made out a plea 
denying their possession. What he coufd not have done on li 
let of July, he could ns little hare done on the lltb, for i 
tortiously being on the spot waenoier acquiesced in for a raonicn , 
and there was no del.v> m disputing it *' 

Accordiugl}, in a possession case undei s. 145. Ci. 1 
0 . the High Court of Bengal luJed that tlie ouster ij) 
one peisoQ of aaothev who w’a«i mJawfuJ possession 
property can give the formei no right to he kept Ji* P® 
session. “ The magistrate must look back to 
which m.iy he termed peaceful. Hemiist go hack o 
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time when the dispute onginated, not to the result of 
the dispute itself 4 C. 417 ; 6 M. H. C. R. Appx. 13 ; 
7 B .H. C. R. (A C.) 82, in leference to s 15 of Act XIV. 
of 1859. which coiresponds to the Specific Belief .\ct, 
s 9. Tins IS now expressly provided for bii the 
fiist proviso to sub-section (4) of s 145Ci.PC Where, 
however, the possession has been obtained peacefully 
under a bona pde claim of light, the legality of the pos- 
session does not depend upon the goodness of the title, 
where posses^^ion oi no possession is the only question 
at issue 6 B. H. C. R. (Cr. Ca.) 30.' 

The effect of possession re-taken bv the rightful 
owner is completely different 

As soon as u person entitled to posse'><ion. and enters m the 
assertion of that possec^ion, or. winch exactlv the same thing, 
an\ other person enters b\ command of that lawful ownei so 
entitled to po-He-.^ion, the Uu iaituediatel> leststbe actual pos. 
ses'.ion 10 tlie person whohis co entered If there are t«\o persons 
in a field, each u->«frting th.it the Held is ht&. and each doing some 
act 111 the asbcition of (he ngbt of pos^escion, and if the question 

which of these two u m actual possession, I answer, the person 
who has the title is m actual possession, and the other peison is a 
tresuasser. They ditler m no other reHi>eet /V > .Maule, J , lonci 
\ ( liapiii'iii, 2 Exeb. 821 

This statement of the law vvas cited and followed by 
Lord Selborne in Lou^ v Tel/ord, 1 A, C. 414, at 426, 
427. 

Lows was the moitgagec in fee of i bouse, which the mortgagor 
had leased to Telford, who took possession lly English law this 
lease was absolutely ineflTectnal against the mortgagee, who was 
entitled to take i>08se3sion wbeneiei he chose, without legal pro- 
cess Lows proceeded to the honse b\ night, broke into it. and 
took possession, in the iibsence of the lessee Immediately after- 
wards, Telford, with others, m ide hia wav in bj the window, and 
tried forcibly to resume possession ite was indicted for a forci- 
ble entry, and the question lu the subsequent civil suit was, 
whether he was properh so indicted, which again turned upon the 
question whether Lows was in lawful possession. It was held 
that be was Lord helboriie said ” lie had the legal title. He had 
(when no one was present to oppose him) effected an actual entry 

• ILe head-note of fins case is in'sleading Sso the text of the 
Judgment which fully supports this pioposition 
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into the premises, beyond all doubt lor the puiposs of tikin? 
possession, and he, by himself and his servants, had alreidy 
acquired such a clomlnioa and control o^erthe proparty whea 
the lessee first came upon the ground, that the respondents could 
not enter it without putting a ladder against the house, aui 
getting in throngh the window. I cannot doubt that the possess 
ion was legally complete and crclasive, nnd that it was forcibly 
disturbed by the respondents. ’* 

In the particular case, the mortgagee was able to 
recover possession peacefully, but Lord Selboroe treated 
that point as immaterial, and referred, with approval, to’ 
the language of Parke, B., in Harvey v. Bridges, 14 M. & 
W. 442, where “it is pointed out, that so far as relites ■ 
to the fact of possession, and its legal consequences, it 
makes no difference whether it has been taken by the 
legal owner forcibly or uot.” 4 A. C. at 426 ; see per 
Erie, C J., Blades v. Higgs, 30 L. J. (C. P.) 346=sI0 C. 
B. (N. S.) 713 } 2 M. H. C, R. 313 ; 1 L. B. R. 358. It mast 
be remembered tJiat thi'sdoctrine only applies toibeefffict 
of the change of possession for civil purposes. In India, 
as in England, the forcible dispossession of another, 
even by the lawful proprietor, may be punishable under 
s. 141 of the Code. And in India, differing from the 
law of England, the result of such a dispossession way 
be (vusttated, if the person so dispossessed, otherwise 
than indue couiscof Jaw, brings a suit within si.x months 
fioni the date of the dispossession to recover possession. 

Act I. of 1877, s. 9; 9 W. R. (Civ.) 602 ; 5 B. 446. 
Unless the latter course be adopted, the person who has 
regained possession retains all the advantages lepHy 
attaching to that possession. 5 B. 387. As to the legal 
value of pos.session against all persons e.vcept the true 
owner, see 24 A. 157. 

“If a person enters upon the land of another and 
holds posse'ision for a time, and then rvitliout having 
acquired title under the statute abandons possession, the 
rightful owner on the abandonment is in fhe ssuie 
position in all respects as he was before the 
took place " Trustees Agency Co. v. Short, 13 A. C. 7 
On the same principle if the wrongdoer loses posses^io , 
as foi instance by the submergence of the land, tliep<? 
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session of the rightful owner returns, and when the land 
ri«es again he, and not the person who had it before the 
fcubcnergeiice, will be considered to be m possession. If 
the Wrongdoer seizes possession again m either of the 
above cases, he cannot add his former period of posses- 
sion to lus subsequent possession, for the puiposes of 
the statute of li'nitation L. R. 29 1. A. 104=29 C. 518 
oier-rulinfj 6 C. 725. 

Wheie a person who is not entitled to take possession 
enteis upon property, he gels possession of nothing 
except that over which he exercises actual physical con- 
trol, as he has no other title to which his possession can 
relate Per Melhsh, L.J., ei parte Fletcher, 5 Ch D. 809. 
Conveisely it would seem to follow, that a person who 
has a legal title, and who takes possession by virtue of 
that title, would get possession of everything to which 
that title e.\.tend8. unless some elTcctive lesistauce limit- 
ed the possession 

This section does not appear to include any cases of 
trespass to movable propeity. The language is incon- 
sistent with such a coostcuction. particularly the words 
“ having lawfully entered into or upon such property, 
unlawfully remains there.” The provisions of the Code 
dealing with tiespass are liable to be abused quite to 
the same extent a& the sections dealing with ciiininal 
bleach of trust, cheating and mischief Plowden, J , 
obseived in 1824 P R. 1. “ Hasty resort to the oiiminal 
coiiits to invoke their aid against persons who have 
indicted a civil injuij is not to be encouraged .. . 
II the (’omplainaiit wa^ injured by the act oi the defen- 
dants in taking forcible possession of property, which 
tlie\ cl.iiiued In right of inheiitancc, he had two com- 
plete civil leiiiedies, by a eummaiy suit under Act I of 
LnTT toi lecoeij ol p<»session, and a suit for damages, 
if he had suffeied any, by the trespass ” See also 1905 
P.R. (Cr.) 13=2 Cr. L.J.83. 1905 P. L. R. 461=2 Cr. 
L. J. 695 . 4 L B. R 242=8 Cr. L. J. 60 . 1882 P. R. 
No. 29, 1885 P. R. No- 11 & lln. 

190 House trespass — This offence is dehned in 
s 442. In a countiy like India where a considerable 
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fraction of the people Jive in the open air, and a still 
larger pioportion live in structures not n’orth more than 
the labonr of a day or two and a few I’lipees for thatch- 
ing inateiials, it is difBcult to define a ‘ dicdhng', 
with the same piecision as Esher. j\f.E.,did m Moir v. 
Williams [1892} 1 Q. B.264. It was held in Weir 1. 523, 
that the mere surrounding of an open space of giound 
by a wall or fence would not make it a building, 
within the meaning of s. 442. So a compound is not a 
building, 1882 A. W. N.224 .-Ratanlal 484, 4 L. B. R.24 
=6 Cr. L. J 134, nor a cattle fold or pen with a thorn 
hedge round it, 1887 P. R. (No.) 57 j see also 1880 P. R- 
(NoJ 16; 1901 P.R. (No). 14; 1905 P.R. (Cr.) 28=1905 
P.L R. 118=2 Cr, L.J. 420. The term 'building* 
has already been dealt with in connection W'ifh s SSO, 
in § 17G at p. 627 sup/a. 


There must, however, be an entry into the bouse; 
merely getting upon the roof is not sufficient. 1887 
P. R. (Cr.) 9; 1890 P. R. (Cr.) 9; 1900 A. W. N. 
15. But the Bombay High Court in Ratanlal 15® 
seems to have taken the view that when the occupants 
of the upper story of a house removed a plank or a 
trapdoor, separating their flat from the one immediately 
below, art attempt to commit house tiespass has been 
made This view is sound, because if any portion of the 
body had been introduced through the opening, the 
offence itself would have been complete, provided the 
necessary intent has been made out. See 37 B- 553^ 
ISBom. L. R. 564=2 Bom. Cr. Ca. 76=14 Cr.L.J.451 
= 20 Ind. Caa. 6II. which foUotvs v. Gheeseinan,^} 
L. J. (M. C.) 89=9 Cox. 100. where Blackburn, J.. 

“ it the actual tiansaction has commenced which 
have ended in the crime if not interrapted, there is clearly 
an attempt ”, cf 1907 P.R. (Cr.) 15=1908 P.L R. Sjg 
1907 P W. R. 44=6 Cr. L. J. 444. See also 18®^ 

A.W N 290 under the Explanation tos. 442 .it would be 

sufficient to put in a hand, Gibbon's case, Fooler, Cr. • 
10T,10S,Jt V B/-m«,4Co*.393;ocafinger,7?.v.Bac»<- 

R. & R. 499, B. V. Baileu, ibid 341 ; or to pat a toot over 
the threshold. 
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The onl)’ pait of the section which is likely to cause 
difficult}' IS the pbi'a*!? “used as a human dwelling.” 
There is no difference, as to the penalty, whether the 
place IS used foi a human dwelling or for the custody of 
property, and any doxiht will geneially be solved by 
framing two chaiges, in which the place is ditfeiently 
de<5crjlK'd 

Hinnan DiteUinf] — The essence of a human dwelling 
IS that It should furnish a lesidepce foi tlie ownei of the 
piemises, or his family, or servants, oi some othei peisou 
who occupies for that pmpose, with his peiinission. Its 
primary puipose may be to supply a place toi caiiymg 
on some trade oi occupation , as if a tiadesman lives in 
his shop, 01 a lawyei lives m his cliambeis , but, incident- 
ally, it must be a place lu which somebody )i\es , not a 
place to which he lesoits occasionally, oi by day only, 
and then goes awav at night Loid Hale says that if 
the shopkeupei, oi his seiv.int. usually oi often lodge m 
the shop at night, it is then a dwelling house, m which 
a buiglary maybe committed , but it would be other- 
wise if he nevet lodges there, but only woiks or trades 
theieio in the daytime, and be oi his servants nevei 
lodge theie at night I Hak. P. C 653 This was so 
decided in the case of P v Ef/^ington, S East, P C 494. 
Theie a laige pile ot buildings consisted ol a centre 
budding and two wingb, owned by one iioidton The 
centre budding was used by him as a manufactory, with 
the necessary counting houses, stoiehouses, and the like. 
The wings weie occupied as lesideaces by Boulton, his 
partner, and one of his suboidinates There was no 
mteina! communication between the central building 
and the wmgs The centre building w as broken into and 
plundered It was held that it %v«xs not the duelling 
house of Boulton, or of anyone else. Noi does a house 
become the dwelling home of anothei, because be passes 
the night theie tor some special pmpose, as when he is 
put in there to watch ovei the pioperty, and not merely 
as a place to sleep in 2 Ea^t, P C 407, 490 

It IS not necessary that the residence should be con- 
tinuous. If a man has several residences, and passes 
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from one to another; or if he leaves his residence, 
for some temporary purpose, as business or a jouiney, 
it IS still his dwelling house, though no one is left behind. 
1 Bale, P, G. 636 ; B. v. Murray, 2 East, P. G. 496. If, 
however, the owner has quitted his residence without 
any intention of leturning, and has left none of his 
famil}' or servants behind, it has ceased to be his dwel- 
ling house. P, V Nntbroicn, Fosiei , Cr. L. 76, On the 
same principle, if a man has bought or Jiired a house as 
a residence, hut has not vet begun to live in it himself. 
01 any of his family or servants, this is not his dwelling 
house, though he has put his furniture or goods ioto 
it See cases cited 2 East. P. G., s. 12, p. 497 ; 1 liaick. 
P C. 13Z. 


The term dwelling house includes not only that por- 
tion of the premises which is used for purposes of habi- 
tation, but also the out-Iiouses, such as barns, stables, 
cow-houses, dairy houses, and the like, if they are part 
of the principal messuage, befonging to it and used nith 
It, and as appurtenant to it. It is not necessary that 
they should be connected with the principal building* 
If tiu-y ate within the curtilage oi fence of the principal 
building, that is conclusive a« to their being parts ot 
the dwelling liou^e : but the absence of such a fence is 
immateual, if in fact the outlying portions are adjoining 
to the mansion, and occupied witji it. Whethei they 
ate poitions of the dwelling house is a question of fa^ , 
and must be found affirmatively. 1 Bale, P, G. 6SS. 
Haiti. . P C 1J4; 9 East. P. C. 492. 


Where house-trespass is charged as liavmg been 
committed m respect of a dwelling house, the name o 
tlu* mvnei should be alleged. Upon this East says. 


” If tlif rule bv uJiich to nscertnin this oHiiersluji ^ ^ 

lirpHsed «itti biifhcicnt discriminolion into i» Bmul ' ' 

should s,v\ ‘41'ner.illv, tint where the legal title to ^ho «l:i) . 

Sion lemams m the s-vrae person, there, if he jnfnoits i 

himst-'If his f.iinily, his servants, or even b} , ^ (,ij 

indictment must l.iy the offence to be committed 
nt.ni'ion \nd so it is, though he let out apirtmenls tJ ini . ^ 
« ho hui c pepir.ktc interest therein, if they hme the ® ^ 
door or entrance into the mansion in common niln himse .. 
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if distinct families be id the eTclasne occupation of the bouse, and 
ba^e their ordinary residence or domicile there, without any inter' 
ference on the part of the proper owner ; or if thej' be only in 
posses-sion of parts of the house ns mm ties to the owner, and have 
a distinct and separate entrance; then the olTence of breaking, 
etc., their separate apartments roust be laid to be done against 
the mansion-house of such occupiers rcspectiiel) " •! Ensl, P. C. 

noil. The cases upon lahich this rule is b.asej will be found in pp. 
500-507 ; y // uk/ P €■ 1 H IJt. 

Any error or mistake in ,illegin<; the ownership of 
the dwellin" would lie properlv amended under ss ‘22(i, 
A- 227 of the Cr P C 

Police olhcers, or otliei public servants have no more 
right undei common law to enter the houses of others, 
however unpretentious llie«cstiuctmes raav he Ordi- 
narily. the right of a public servant is no more than the 
common law right of the subject, unless the statute law 
has expressly ruodified the same, for the protection of 
public servants Thus, a constable has no right to enter 
the house of a suspect, to asceUain if he was m his 
bonse His entry and knocking at the door must have 
been done with intent to cause annoyance, if not insult 
to the inmates of the house, 27 M. 52=1 Cr. L. J. 274. 

When the olTence is chai ged as having been committed 
in a place us<'d for the custody of propeity, the place 
must be one which can be pioperlv discribedas a build- 
ing h. large, detached, circular leceptacle for gram, 
constructed of stiaw, with an opening at the top, and 
situated in a backyaid, av.is held not to be “a place for 
the custody of property" within the meaning of this 
sectKin. Theieiore, the offence of housebieaking could 
not be cninniitted in r«*spect of it T)if offence really 
committed w.is the dishonest bieaking open ot a closed 
receptacle containing piopeitv, undei s 401. 

Fuithei vaiietiuR of the offence of house-tiespass 
consist ol linking hoiise-tiespass (s 44d), the essence of 
which is its clandestine cliaiacter, and housebieaking 
(s 445) The vaiious modes in avluch the lattei offence 
may be committed, are so minutely descubed and Ulus- 
tiated that finther comment would he unnecessary It 
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will be observed by the Explanation that the hieakiDg 
into, or out of any out-house or building occupied with a 
house, will only be considered as a breaking of the prin- 
cipal house, if thei'G is an immediate internal communi- 
cation between the two. Where, however, the outlying 
house IS itself used as a human dwelling, or as a place 
for the custody of pmporty, the absence of such comimmi* 
cation IS iinmatenal. It is only important where the 
house actually broken into does not come %vithin the 
definition in s. 44*2, except constructively, as being an 
adjunct to the principal house. 

Purther aggravations of all these offences aie provided 
for by ss. 440 — 4G0, according to the heinousness of the 
otlcnces contemplated by the trespassei, or the degree of 
violence prepared for or actually inflicted. The special 
offences punishable under ss. 4.')8, 450, and 400, are only 
committed it the house-trespass or hotiscbieaking has 
actually been completed. .\n attempted offence, as, for 
instance, where the accused was detected while making 
a hole in the wall of the Jiouso, does not enable the ni- 
cieased penalty to be inflicted, 8 A. 649. A burglar, 
having been interrupted, took to his heels, but when over- 
taken and seized, ho forcibly rcsisti’d liis capture, he was 
held not liable under s. 459, especially as the section 
has not defined when the act of housebreaking _ 
be deemed to comineiice oi end, 13 C. P* L. P- 
26 C. 863. 

By s. IGO, if one of sevoial persons who .ire jointly 
committing lurking house-trespass by night, or house- 
bx'eaking by night, shall voluntaiily cause, or attomp 
to cause, death oi giievous huit to any person, every 
person jointly concerned in the house-tiespass or house 
breaking shall be specially punished. 

The liability under s. 4(50 becomes ab'solute uponi'''-'0 

pel son jointly concerned in the houso-trespass or nous 

bicaking, even thongh death, or grievous hmt, 
neither the common object of the offcndeis, nor con 
plated by them as likely to result. 11 B. L. R- 3^' 

=20 W.R. (Cr.) 5. But all of them must have co 
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pleted the olTence undci s 444 or s 440. 'Vhen some 
people attempted to commit house-breaking by night, 
but were inteirupted by the inmates, one of whom was 
killed. It was held this section will not apply as the 
offence under s. 445 was only attempted hut not com- 
pleted. 8 A- 649; 1874 P, R. No. 16, 1880P.R. No. 12 
explained in 1891 P. R. No. 12; and death or grievous 
hurt must have been caused or attempted not pnoi or sub- 
sequent to the completion of the offence under ss. 444 — 
44(). but at the time of their commission. 1882 P. R. No. 
2;1876P.R. No. 17 ; 2 W R. «Cr.)52. The peison who 
actualU kills or abets the killing will he liable under 
s 302 iiipra independentU’ ol tins section. il the killing 
amounts to muider, 8 A. L.J. 574=12 Cr. L. J. 39S= 

II Ind. Cas.579. 
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will be observed by the Explanation that the bieakiog 
into, or out of any out-house or building occupied with a 
house, will only be consideied as a bieaking of the piin- 
cipal house, if there is an immediate internal communi- 
cation between the two. Where, however, the outlying 
house IS itself used as a human dwelling, or as a place 
for the custody of property, the absence of such communi- 
cation is immaterial. It is only important where the 
house actually broken into does not come within the 
definition in s. 442, except constructively, as being an 
adjunct to the principal house. 


Further aggravations of all these offences aie proiided 
for by ss. 449 — 4G0, according to the heinousness of the 
ofilences contemplated by the tiespasser, oi the degree of 
violence prepared for or actually inflicted. The special 
offences punishable uudei ss. 458, 459, and 460, are only 
committed it the house-trespass or housebieaking has 
actually been completed .'in attempted offence, as, for 
instance, where the accused was detected while making 
a hole in the wall of the house, does not enable tlie in- 
creased penalty to be inflicted, 8 A. 649. A burglar, 
having been interrupted, took to his heels, but when over- 
taken and seized, he forcibly resisted his captme. he was 
held not liable undei s. 459, especially as the section 
has not defined when the act of housebreaking sbould 
be deemed to commence oi end, 13 C. P. L. R- 
26 C. 863. 

By s. 4G0, if one of several persons who .ne jointly 
committing lurking boiisc-tiespass by night, or house- 
breaking by night, shall voluntarily cause, or attciup 
to cause, death or giievous hurt to any person, every 
person jointly concerned in the house-tiespass or house 
breaking shall be specially punished. 

The liability under s. 460 becomes ab'sohite 
person jointly concerned in the house-tiespass , 

breaking, even though death, or grievous 
neither the common object of the offendei’s, do*" lee 
plated by them as likely to result. 11 B. L. R* 347 a 
=20 W.R. (Cr.j S. But all of them must have coi 
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regularly to supply coppei to the Xaicah of Lahuni who 
turned them into loimd pieces, and had them stamped 
but not so as to resemble any known com These pieees 
were sold in Briii«h India bv weight and also used as 
money It was held, having regard to the definition in 
s. *28 that the pieces of copper were not counteileit coin. 

• Hut where a genuine sovereign had been clipped so as to 
reduce its weight b> s'rtb pait, it was held to be eountor- 
. felt in It V Hermann, L. R., 4 Q, B. D. 284. But to 
^restore a com to its original state as by taking a iing out 
•of a com which formed part of a necklace would not be 
counterfeiting, 23 A. 420, 

The same definition pioiulcstbat it is not essential to 
connteifeitmg that the imitation should be exact And 
this proMsion is. of couise, peculiarly necessary m this 
country, where the ignorance of the people might enable 
even a clumsy imitation to piove successful, while the 
low state of coming science renders it piobable that no 
counterfeit will be minutely accurate. Accordingly, a 
trifling variation trom the leal com in the inscription, 
elligies, 01 aims was held undei the corresponding 
English statute not to icinove the offence out of the 
statute, Ti v ifo&t«<o«,34 L. J. (M. C.) 176= L. & C. 604, 
conita Weir I. 219, And so it was heldm anothei case, 
wheie tlie ingenious device was adopted of making coins 
without any impression whatever, in imitation of the 
smooth, worn money then m circulation WebliR case, 
1 En$t, P C 104 But it will still be necessaiy to 
show’ that the article produced, or partly produced, 
was a counteifeit, that is, that it was such a lesemblance 
as might be leceived as the com for which it was intended 
to pass, by peisons using the caution customary m taking 
money. 30 A. 93=4 A. L- J. 776=6 Cr. L. J. 395 = 1907 
A. W. N. 289 , the ruling m 1884 P. R. No. 9 does not 
appeal to be. sound wheie it was held making a. hiU-anna. 
piece lesemble a lupee by quicksilvering it was not an 
offence In 30 A. 93 the error, if any, seems to have been 
m the opposite direction Theie the accused was asked to 
make imitations in Geiman silver of a current Nepahse 
com with hooks attached for purposes of ornament and 

• display. The accused was held guilty for having delivered 
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the coins without the books, though it was conceded 
there was no intention to deceive. Tins caution, of 
course, will vaij- according to the class of peisons among 
whom it may be supposed that it was intended to pass. 
Accordingly, where the prisoner had counteifeited the 
resemblance of a half-guinea upon a piece of gold 
pieviously liatnmered, but it was not round, nor would 
It pass in the condition in which it then was, the judges 
held the offence to he incomplete. Varley'R case, i East, 
P. C J04 : 23 A. 420. Nor is a mere medal a counteifeit 
com, though fraudulent!}' represented to an ignorant 
person as being money. , 

The absence of apparent resemblauce may possibly 
arise merely from the process being imperfectly carried 
out If that be so. there will still be an offence under this 
section. And even if the metal in which the coiinterfcit 
was made was completely different from that of the com 
represented, it would still be a question of fact whether 
tins difference did not arise merely from the manufacture 
liaMng been interiupted in an early stage Weir I. 219. 
Copper or lead may be washed over so as afterwaids to 
beai' a sufiicjently stiong lesemblance to silver oi 
But I conceive that no conviction could be suppoiteti 
where it was plain that tlie thing actually made was never 
intended to result in a coin, but was ineicly an experi- 
ment as a step tow’aids future productive efforts. 

It IS seldom po9sibIe,and never necessaiy, to show that 
the defendant has been caught in the act of counterfci 
mg The act will generally have to be inferred, froui 
such evidence as the possession of tools, dies, or me a 
necessary for the purpose; or from finding some com 
finished, and otheis unfinished, or different Tj. 

different state of completion. li. v. liobei ts, Dearsl. 53 — 

25 L. J. (M, C.) 17. Themeie possession of coun- 
teifeit com by a person who has had nothing o 
With its inaniifactuie maj' be an offence under subseque 
sections (237 — 243), but is not punishable under s. - 

The offence constituted by s, 231 consists 
of the counterfeiting. It is not necessary to s 
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that the coins weie utteied, or that there %vas any 
attempt to iittei them Making a counterfeit coin, to 
see whetliei it would answer the purpose, or even as a 
specimen to put in a cabinet, would be suflicient 1 
East.r C. IGo . /u V Roberts, ub. sup Intention to 
ciiculate IS not necessaiy 1899 P. R. No 4. But a 
distinction must lie drawn between a deception piactised 
for show moiely and one piactised for wrongful loss or 
gam. 1868 P. R. No. 26. 

Making or scllm*' any die oi instrument for the 
purpose of being used fo; counteifeitmg coin is 
punishable under ss. and 234 A person who is 
evnploN ed by a comei to make coming instruments, and 
who informs the authouties, and, m concert ivith them, 
proceeds in the execution of tJie task to effect the deteo* 
tion of the olTender. is. of couise. not guilty. The person 
who employed him would be punishable as an abettor. 

II V Baii«cii,2Moody.309. If v Ilarretj.h. R., 1 C. C. 
R 284. It lb not necfs«;ary that the instrument should 
be capable ol turning outan entire impression of a com, 
Dni'id Fo'itn, 7 C. & P. 494. The fact tliat the m- 
struinont made has to be used in conjunction with other 
in'-truments not made would not avail as a defence, 
.Moore, 1 Moody 122=2 C & P 235 

Under s 'lib it is an oflonce to he m possession ot any 
instrument or matenal for the purpose of using it for 
counterfeiting com, or with the knowledge oi belief 
that It was intended to be «io used Mere possession of 
a false com, say with intent to foist it on an enemy is 
not an otTence, noi could it be said that when a police 
mformei makes false coins with a view’ to introduce 
them into tht huiise of Ins enemy he is liable either 
under s 'IWl oi undei s ‘235, if he 13 liable at all, 
it would be oiil\ undei s 19.5 for fabiicating lalse evi- 
dence. 1912 P. L. R. 43=1912 P. W. R. (Cr.) 17=13 
Cr. L. J. 252=14 Ind. Ca. 604. Undei s ’2.^5, it will 
be a (juostion whetliei the instruments 01 material 
were sueli as could and would be used for such criiumal 
purposes The ludeness of the contrivance is of no im- 
portance, if the object is found as a fact liidgeley's case, 1 
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]:ast, P. C. 171 \ li. Y. Moorf, 1 Moody 122=2 C. & P. 
235. Under -ISOD, which correspond*! with s. 2d5, it 
was liold'hy /?«//»>« rtJid Smulnra Iyer, .IJ.. th,\t 
the crown must |wovo thu purpose or intention of the 
noou‘'Od, tlmt the instrument or nvrteiial wA'? for the 
purpose of countorfoitin;;. If it merely proves that ho 
de*5ired to he able to counterfeit, was aeijuiiinjj Know* 
ledyu for that purpose, and tryinjj tti C(iuij> Ijiint-elf with 
the necessary materials, it would be insutlicieiu to support 
a conviction. 21 M. L. J. 766=10 M. L. T. 108=12 Cr. 
L. J, 377= 11 Ind, Cn. 241. It must be shown by the 
pivsecution tliat tbo mould or instrument is capable of 
producing counterfeit coin, Weir 1.219. Wiiercainanis 
conviciod under s. 282 it is illegal to convict him sep.u- 
ately under s. 285 for boiny in pos.«cssion of instruments 
wliich enabled him to commit the olTence undov s. 282, 
1904 P. R. No. 14=1904 P. L. R. 404 = 1 Cr. L. J. 

See 23 A. 266 & 6 N. W. P. H. C. R. 39 for analogous 
msiances. In 1904 P. L. R. 14 it was held, when a 
conviction was austuintvl under s. 282, it is impmporto 
convict also under s. 238. 

Coining instruments or materials will beinam.iu^ 
po»«s«'ssion when they are in any ho\ or place winch is 
under his control, and whether they are used for lus 
henetit or not. provided it is show n that he is aw.are of 
their cMStenco and chaiacier. And the s.une article 
may be in the possession of scveml persons, if they are 
acting in eoucert, and each of them have a guilty know- 
ledge of tlio chamclor and e.\istonce of the thing m 
Huestion. 

tn Olio r'Ko, II prisoner, n'liiird ltVrA», 'v i< imlietod te.ir 
oiliors for hnxiiii; tiiil iu full)' in ihoir cu-tixly .uul {»0"f»'e'U • 
coiuiftR It \v)Uco euleroil l!ie pri<oiii r 

hoiiM’ in lii< nli'oijoe, nml thcro found tlio olhor iiri'om'f. 
utioni rtttiiolkod tho iwlico, whilo iho tuo othi'r^, onr of wlio'u 
thi'Mifoof lUrt.. miAtohcd up scunrlhieii from '• 

throw It into tlio ilro. Thl^ wie* found to ha thr oeiniuif ' 

whu It forinod tho ^ullJoct of the indictaienl. Other ‘"U'h'oW 
iiiu) III itoruils suit thie for inAkini; intuild# uert' lotiiia 
jvirtiof the hoii«e. The prisoner rune hick to the ■*, i 

the rupture wis made. It wa^ |>rore\1 thtt he lud m^-evi o A 
hixlf-erowii thirteen d*\s hefon?. The jury found ItVet* iT'aav 
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being Knox^ioRly, anil withoat lawful excuse, in possession of the 
coining mould, and the Court affirtoed the conviction, saying, 
“ We are all of opinion that theie was sufficient e\ideni-e to be left 
to the jury on the charge of felony In order to prove the guilty 
knowledge, e\ idence was admissible of other substantive felonies 
coraiDittcd by the pnaouer ”//. \. ir«/A\. 30 L.J. (M. C.) Hl=-L. & C. 
IS, See ab'o ns to whatconstitatcs possession IH v /I Cox 272; 

/..rBatt) J f. m 6 Boni. L. R 887 =lCr,I> J- 960, 

folh ri 6 B. 731. Where mirimmating articles ^ere found in a 
box. to which several membets of a joint family have access, a con- 
victon of one of them was .mnullcd in 1901 P L R 14^ < Cr. L- 
J 40 A„.jlo. Iwrr M.umi,u,L. R il908). 1 K. B 535 

But 'vhere the accused when pursued on suspicion he had uttered 
a false coin, threw away .» yellow bag which contained several 
instruments and materials for counterfeiting, it was held he was 
rightly convicted under this section 1692 P R. >fo. 10 

The “othei substantive felonies'’ which aie admis- 
sible to piove yuilty knowled^’e, must, of coiuse, be 
crimes of a similar character, see Ev Act, s 15, 
and not too leinote in point of time The fact that a 
man hjis committed a lobiiery is no proof that he is a 
comer, though the fact that he has passed off a leaden 
rupee a tew days pievi.msly \v«)uld be Noi would the 
circumstance that a man has passed off a false inpee a 
year ago be anv evidence, that another now found in his 
possession was known to be counterfeit Foi any man 
through whose hands money passes might meet with 
such accidents at such di&tances of time. But the pos- 
session of othei pieces oi base coin, oi the fact that base 
com has been passed off by the came defendent at other 
times, either befoie or aftei the offence chaiged m the 
indictment, will be evidence ot such aguifty knowledg’e 
Tt.\ Wijhe, 1 Bos. & P, (N. R.) 92 ; B V Harrison, 2, 
Lewin, \ \S . li v. Fniter, Dears!. 456=24 L. J. (M C ) 
134^6 Cox. 52 ; 8 B. 223. 

Theie ate thiee classes of offences cieated by ss. 22'J 
— First, passing off com known fioiu the fiist to be 
couuteifeit Secondli/, passing off such com which was 
foi the first time discoveied to be counterfeit after its 
receipt. Thirdly, being m wiongfut possession of com 
known all along to have been counterfeit Purthei sub- 
divisions of classes first and thud arise, according as the 
counteifeit com is the King’s oi otherwise. In Weir I. 
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221 it wis held that counterfeit coin need not necessanlr 
ho countevfeit of cutrent coin.andknosvledgeonthe part 
of the accused will he piesuiued from the fact that lie 
was a poldsinith. 

With regard to ss. 3J19 S: *2l(J, it lias been IieM 

that the offence for which punishment is provided 
not the offence committed by the coiner. The word*; 
‘which at the time he became pos5.cssed of it he knew 
to be counterfeit’ point to a peison other than tlie 
coiner, that is to say, the penson who procures, or obtain^, 
or leceives countGcfoit com knowing it to he counterfeit. 
23 W. R. (Cr.) 4 ; 5 C. P. L. R. (Cr.) 5. It is against 
such a person that the section is directed. 3 N.-W. P* 
H.C.R. ISO; 1892 P. R. Ns. 10; 1900 P. L. R. (Cr.) I4. 

The delivery must be “ fraudulently, ni with intent 
that fraud may be commitled". A piuson delivers false 
com fraudulently if he cheats the person to whom it is 
delivered, he delivers it with intent that frmid may b*' 
committed, if ho puts it in the power of that parson, 
whether he is an nccomplice or an innocent agent, to 
pass It off upon someone else who may lose by it. It 
u.rs held m Mngland that no offence was committed by 
giving a counleifoit lialf-ci-own to a woman wlio a^Kvil 
for chantv, as she was not defiauded by it. /?. v. Pnjr. 

8 C. & P.’ 122. This decision i*. obviously doubtful, a** 
the woman would necessarily liave tiied to get someone 
else to take the com as genuine. Accordingly, in a later 
case, where the prisoner had given a counteifeit com 
to a girl with uhoin he had connection, the oiTencr \%a^ 
held to he complete The former decision was citri , 
and distinguished by the judges as a case of men 
cliarity. but tliov doubted its Inu'iig sound law. II-'*- 
/fuoji, 1 Cox. 258. In a later case, Aldei. son. 13., •'■m' 
that it had bron ornniled, and that the intent e 
defraud would lx? mfcired by law from the {'.assing e 
a false com us a good one. I>- \\ loit, 2 Den. 4!H. 
Nor does it niake any diffen'nce that the person 
whom tlw com is tendered refuses to U'ceive it. /• 

»VA/;. 2 Den. 78 20 L. J. (M. C.) 101. /?. v. / /uaM. 

2 Leach. 644. 
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The oflfence undei s. 241 consists in trying to pass 
off as genuine a com which the accused has honestly 
received, but has subsequently found out to be countei- 
feit. To sustain a conviction under s. 243 it must be 
proved the accused knew the coin to be counterfeit 
when he came b\ it. but under s 241 the knowledge 
at the time ot uttering is enough. Hence, wheie a false 
coin was tendered and lefused on the giound it was 
false, a subsequent tender would be an offence under 
s 241, but not under s 243, unless there is other 
evidence to make out the necessary knowledge required 
by s 243. 4 Bur. L. T. 9=12 Cr. L. J. 79=9 Ind. Ca. 
449. The first lefu^al imputes to the accused the 
nece-5$ar\ knowledge. It has also been held where 
the accused gives a story as to how he came 
by the coin and this story is hmnd to be false, know- 
ledge that he knew the com to be false when he got 
pos'ession may Ije piosmned, 23 W. R. (Cr.) 4. No 
offence is comiuitted where the coins are not delivered 
as genuine I(.v Cox. 475 (Ir.) A vagrant enter- 

ed a shop foi drink The shopkeeper, supposing that 
he had come to commit theft, shut the door and called 
foi a watchman The vagiant tan away, and meeting 
one Munglee put some coins into his hand, and told 
him to keep them foi him The coins tinned out to be 
counterfeit A conviction under s 241 was set aside, 
as it did not appeal that he had passed the coins as 
genuine, or induced Mungle: to leceive them as genuine 

4 N.-W. P. H. C. R. 62. 

The meie possession of counteifeit com is an offence 
under ss 242 and 243, even though no .attempt is made to 
pass It off, piovided it can be shown that it was kept tor 
a fraudulent purpose, and was oiigmally obtained with a 
guilty knowledge To sustain a conviction under s 243 
the guilty knowledge must be specifically set out m 
the charge and found as a fact , Weir I. 222; 1902 P. 
L. R. 69, A peison having foui counteifeit rupees but 
uttering only one of them cannot be separately convicted 
undei 8 240 rt-gaiding that one rupee and under s 243 
regaidmg the other three. The offence under s 240 
. involves one under s 243 am’ by uttering only one 
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rupee he could not be in a worse position than if he had 
passed off all the four together, Ratanlal 202,^. v. Slcrrit, 
2 C.&P.427. See 31 C. 1007=8 C.W.N. 717=1 Cr. L 
J. 714. where it was held that a conviction undei s. 243 
was no bar to a subsequent trial under s. 240. The mere 
fact of a single base coin being found in a party’s posses- 
sion would not, without further evidence, be sntlicient 
to create a presumption that he knew it to be counter- 
feit when he obtained it, and intended to make a fraudu- 
lent use of it. But where a considerable number of 
base coins is found in anv man’s possession, the pre- 
sumption of guilt would be sufficient to make n convic- 
tion lawful, unless the possession could in some manner 
be explained or accounted for. 

Similar provisions as regaids currency notes and bank 
notes are found in ss. 489A to 4S0D. 

II FOROERY. 

192. The offence of Forgery Analysed,— In 
to establish the charge of forgery, it is necessary 
show (1) that the accused has produced somethin;; 
which IS a ” false document" {s. 464) and (‘-1. be 
has done so with some of the intents described in s. 4bo. 
Knowledge that tiie document might injure is not 
enough, 10 C. L. R. 184, a<; tlie definition in s. 463 fakes 
no account of knowledge but confines itself to intention 
The word 'makes’ in s. 404, is used in its tecnnica^ 
sense, signing or sealing with a name of a peison « i 
did not in fact sign or seal it, per CJarth, CJ., 7 C. 4 
at 355. The making does not consist in writing i 
Without doing anything further towards its eveco ion. 
(1892-1896) U. B. R.279. 

The term “document*’ is defined by s. 
which seems to include eveiy' substance upon K 

fetters or marks are inscribed, in a manner capan 
conveying an idea to the mind of a person who ’ 

to nndcistand tliem. A picture insenhed with the 

of an artist, and thereby purporting to be pain e . 
him, would be a document within s. 29. and img i 
false document within s. 461. [The contrary has 
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held in England, upon the narrower construction given 
there to the word “ document,” R. v. Closa, D. & B. 460= 
27 L.J. (M. C.' 54, cf R. v Collins, 1 Cox. 57.] See as to 
a forged telegram, v [1896], 1 Q. B. 309. It 
is not necessary that the document should be legal 
eridence of the matter expressed m it. It is sufficient 
if it was intended to be evidence That is, if it was put 
forward by the person making or using it, as containing 
statements upon which the peison to whom it is sub- 
mitted rajght and ought to rely. 2 B. L. R. (A. Cr). 12=10 
W. R (Cr). 61. Tims, forging a deed will amount to this 
offence, although a statute requires the deed in a parti- 
cular form, or to comply with certain requisites, and the 
forged deed is not in that form, ot does not comply 
with those requisites Thomas Lyon (1813) R. & R. 
255 . James (1800) 2 Leach, 883. 

(1) Fahe Document —A document is a false document 
if It purports to be signed, sealed, or otherwise authen- 
ticated by a person who did not so execute it, and who 
did not authoiize an 5 oneel<e toexecute it on his behalf. 
In general, no forgery could be committed by a person 
who, uith the authority of another, signs the name of 
that other Thus where a son signed bis father's name, 
and there was no evidence that he acted fraudulently 
and without the father’s authority it was held no offence 
wascomraitted 4 L. B. R.45=6 Cr. L. J. 283. Authority 
may be implied Smith, 3 F. & F. 304 . Beardshall, I 
F. & F. 529 ; HenrUhoi n, 6 Cox. 395. If, however, the 
n.stute of the trans.icti«n involved a representation that 
the ducaiuent was actually signed by the person whose 
signatuie it hole, and it the signature by any other 
pel Son would be .i fraud, then the signature of that 
peibori'. naiije, «\eii without his authority, by another 
in oidei to Iwlp liun in committing that fraud, would 
he forgeiy Sd it was held, where the accused person- 
ated a student at an examination, in collusion with 
him, and signed Ins name to an examination papei, 12 
M 151. .ind wueie a deciee holder signed a vakalat m 
the n.iiiiH ,it lii<; co-deciee holders and instructed the 
vakil to enu'i np a certificate of satisfaction of the entire 
decree, 6 W R. (Cr.) 78; see Dielson’s, case, 2 Lew, 378. 
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It is essential for a document to be a false document 
within s -fCJ, that “the false document when made 
must either appeal on its face, to be, or be ia fact, one, 
which, if true, would possess some legal validity, or, in 
other words, must be legally capable of effecting the 
fraud intended, pcf Rivaz, J., 1S9S P, R. No. 12. 

A document is also a false document although the 
signature is genuine, if the contents of the document 
which ai'e authenticated by' the signature are, by means 
of some fraud, different ftom that which the executing 
party intended them to be. This may be effected, 
either by altering a document which has already 
e.xecuted, or by fraudulently inducing a person to «ign a 
document containing matter diffeient from that which 
he supposed it contimed. In either case, it is evident 
that the words of the name are no more an authenti- 
cation of the matter above them, than if they had b^’n 
cut off a letter and pasted upon the document. To bring 
such a case within the third clause of s. -1154, there 
should be evidence of active deception; uhere the 
accused inserted a false paper, in a mass of genuine 
papers, put up for «ignal»ire. it was held, no ofTence 
was committed, because no deception was practised ‘O 
as to make the signing ollicer forget the lesponsibint} 
of his own position. He is not entitled to in-at 
as a mere substitute for a rubber «;tamp. If b'“ 
entitled to be solely dependant on his clerk, 
signature might have been dispensed with and the c rx 
might have been asked to sign on his own responsioi U}* 
The oliicei signing has to satisfy himself, and 
deception if ho is careless or negligent. 9 W. • 
(Cr.) 20; 20 W.R.(Cr.)49. A question has been rai'cu 
whether the same rule applies to a mere non-ft’ 3 ‘'*ric«^* 
as where a person who is employed to diaw ^ 
designedly omits one of the legacies. Tlu* 
lawyers apparently hold that the mere omission ^ 
not constitute a forgery, unless such omission 
material alteration in othei parts of the will ; a* " 
by the omission of a pnor ii/e-estate to A. a 
IS passed to R, instead of a remainder, a« was in e 
J Jlarrl, p. C. x'C5;;.*rasi. P. C. 8i€. Sacha ca . 
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however, appears clearly to come within the thud clause 
of s. 464. The document which the testitor executes 
is not his will, inasmuch as it does not carry out his 
wishes ; and so I conceive it would be, if tlie draughts- 
man, for some fraudulent puipose, left out part of the 
testator’s estate, leaving it to pass bv intestacy, instead 
of according to his will. As Serjeant Hawkins says 
“ In this case the first inquiry should be, with what 
intention the omission \v.\s made ” 

It IS not forgeiy foi a man to make a deed w’hich con- 
tains a false statemeni, such as a lecitil that he was an 
adopted son of some one, even though the recital is made 
as a Felf-sciving piece of evidence to bolster up a false 
claim in future 32 M. 90=4 M. L. T. 463=9 Cr. L. J. 
85. The false document must be made with one oi othei 
of the five intents specified m s. 4Cd, and wheie the 
intent is to cause injuiy. the connection between forgery 
and injury must not be too lemote Weir I. 539. It 
must be rcmembcied fraudulent prepatation ot a deed 
of sale with intent to cause mjuiy (eg, sale by the 
managing member of a family without leceivmg ade- 
quate consideration and for no family piuposel would 
noth, lorgery unless the document itself be a false docu- 
ment. S W.R. (Cr. L.) 5 ; but it is foigery toi him tti make 
a faUc deed , as, foi instance, by ante-dating a document, 
“ to make a man's own act appear to have been done at a 
limi' when it was not done, and by force of such a falsity 
to give it an operation which m truth and justice it ought 
not to have. ' 3 Bac Abr , T io atid .2? v ffifson.L. R., 
1 C.C.R. 200 ; 5 W. R. (Cr.) at 64 ; 10 W.R. (Cr.) 23 ; Ra- 
tanlal 772 When a man wrote on .i bill ou the 25tli of 
Jatstea “ 17th Jaisten through B, Us 501,” and at his 
trial pioduced account books to show the payment was 
made on 17th, but that he then failed to make the 
endorsement, and subsequently on the 25th, made good 
the endorsement, held there was nothing to justify tlie 
inference tliat the endorseii ent was made by the accused 
with the intention of causing it to be believed that it 
was made on the i7th and not on the ‘25tb when it 
was actually made. 8 C. W.N. 278=1 Cr. L. J. 124. The 
ineie fact that a document bearing a certain date is 
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written on paper bearing an embossed stamp with a 
figure denoting a laker date, i$ not suflicient to support 
a charge of forgery. There should further be evidence 
that the paper could not have been manufactured or 
issued to the public at the dote of t)ie document. It is 
necessary to let in such cvidoticc in all cases where 
leceipt stamps of a l.ator date are unwittingly used for 
forged receipts. Weir I. 540. It is also forgery for 
a man to sign his own name to a document, in order 
that it may bo supposed to he, and that it may take 
effect ii9, a document executed by another person of the 
same name. For as regards him, the document is an 
absolutely false document. Mead v. Yonngy 4 T. R* 
28. It is not forgery to execute in one’s own name, 
at the request of another, a document different in hs 
operation from that which the other expected, unless 
there is something in tlie document which binds the 
other. A.S, foe instance, where a debtor was asked by 
Ins creditor to enter in the creditor’s account*book an 
aoknowIodgmciU of indobtedness, and lie entered, m ® 
language unknown to the creditor, a statement that he 
had disclnirged the debt in full. TJie olTonce rcallj 
committed was that of attempting to cheat, or f'^hrica- 
ting false evidence. 12 M. 114; 1895 P. R, No. IZ, 
Ratnnlftl S9S. But, when a man wiites in his own 
account books a false cnliy that he paid a smu o 
money to Ins creditor, he has been adjudged guilty ^ 
fotgCYV, 1 Mad. Jut, \\\ \, In, Jut. (N.Sd 46; 4 ti. 
657. 

Signing a doemnent ullh the name of a fictitious p' r 
son may or may not boa fiaud, and if it is a fi.iud. i ui.) 
or may not bo afotgory. If a person for any purposf 
passing by a false name, and in that name writes * 
onlor for goods, or for the payment of money, 
ing to pay for the goods, or expecting that ^ 

ord«T will ho honoured, this is neither a fiauu 
forgeiy, even though in tlio result the goods art’ no p- 
for. and the order is not c.ashi'd. Wliere. 'j. 

person signs a (ictitions name with a fraudulent ’ 

tins will generally bo elumting, and may. hut not n _ 
fi.irily, Ik' torgery In /hmnVcase, I * 
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P. C. OGl, OGQ, the judges lajd down the following 
principles 

“ First, that if u person gi\-e a note or other security as his own 
note or security, .ind the credit thereupon be personal to himself 
without sny relation to another, hu signing such u note uith a 
fictitious name inaj indeed be a cheat, hut \mU not amount to 
forgcn ; for in that case it is really the instrument of the party 
whose act it purports to be. and the creditor bad no other security 
in Tien. But, secondly, that if a note be given in the name of 
another person, cither really existing or represented so to be, and 
in that light it obtain a superior credit, or injure a trust which 
would not ha\e been given to the part) hunself, it is then a false 
instrument, and punishable as forgery." 

Accoidingly, when the piisoner, Robert Maitin, gave 
a cheque drawn in tin* n.ime of SVillum Martin, a 
fictitmus person, upon a bank in .vhich tbeie was no 
account answering to tint signatuic, but the prosecutor 
took the cheque believing that it was drawn m the pri- 
soner’s name, the Coiiit, following the laling m Dun's 
case, held that no foigerx had been committed i?. v, 
Martin. S Q. B. D. 34, Wheie, however, the prisonei has 
written an endoiseinent oi receipt on a bill of exchange 
in a fictitious name, either in ordei to niM to the apparent 
value of the document, ot to avoid bem^ traced as the 
person who had negotiated it. tins is ioiger}* . and it 
makes no difference that the bill itself is perfectly 
genuine, and that, being aheady endoised m blank, no 
furthei endorsement was necessary, if, as a mattei of 
fact, the piioonet could not have got it cashed, without 
writing upon it what was supposed to he his lesl name 
BoUand ^ case. 2 East, P C !)58 . Taft''' case, ibid 959 , 
Tiyloi's case, ibid 9(»0 , 13 M. 27. But wluie ctitain 
peisons appealed befoie a luagisUatc us bail to an 
accused poison and gave wiong names, and signed the 
bail bonds m such assumed names they were held not 
guilty, as they did not intend to cau^e the magistiate to 
believe that the bond was signed by .my peison teal 
01 fictitious other than the accused thi’inselveN, [1910] 
M. W. N. 232=8 M. L. T. 124=11 Cr. L. J, 440=7 
Ind. Ca. 176. 

The fabiieation of that uhich puiports to be a true 
cop\ , and which is intended to he used as such, but 



7<)'J rJiKJ’.VIl \TIO.\ OF D1»AFT NOT FOIUtKUV. [rir. XI, 

whicli is really a false copy, is u forffery within ihe 
ineanmiiofs. 4(53. Per Peacock, C.,T., Marshall 270= 
W. R. (F. B. Vol.) 71=2 Hay 236 ; 6 W. R. (Cr.) 41. 
But tlie pieparation of a draft of a docninent, which is 
about to bo forged, and which is never itself intended to 
be iisetl for any other purpose, is neither a foigery, nor 
an attempt at forgery. When the books in the registra- 
tion othce were tampered with, and the accused used a 
genumo copy of a document, as it was made to appear 
in the Kegistvar’s books, it was iioM in 20 M. L, J. 534 
=7 M.L.T. 428=11 Cr. L. J.401=6 Ind. Ca. 776, that 
the person who so nsed wfl<; not liable, as the copy that 
he used was a genuine copy. 6 W. R. (Cr.) 41 distin- 
guishable, as in tliat case, after the pioduclion of Ibc 
genuine copy of a forged document, the accused under 
the dupction? of the com t, pioduced the foiged origiu.i! 
Itself Ratanlal 12 was the eoinorsc of the Madras 
whcio the copy used contiiinod only a portion of the 
onginai. A conviction eonld not he snstanu’d in 
absence of proof that ilu* juirtiou omitted w.i's evtant in 
the oiiginal at the time the copy was prep.ued. Tlw’ 
decision in the Madras ca«e, where no iea«ons at ailnro 
given, would «!eeiu to bo wicuig especially lu the light of 
tlieoh^ervatJons of .Aikiiian .1.. in 28 A. 402=1906 A. W. 
N. 71 =3 A. L. J, 190=3 Cr. L. J. 255, Ihoiigli RalanUj 
583 lends some siippoi f to it. Wheu-, liowever, then' 'VA' 
no pioof that the oiigiiml fioin nhicii the accused prV' 
paied 1 tine copy Wii': lo their knowledge tampero 
With bcioie that copy was prop.md. it might, inner 
ceiiain ciicninstances, Iv charged as lUi nbetuieiit oi a 
foigciy, if committed tn conjunction with others. 3 n • 
4. The meie fact that a person present*: n doenun'm 
uifh ii genuino cndor'-emenl upon it, and nhtams ca- 1 
hj repie«enting that It i« his endoi’seineni and th-i ” 

IS the peison entitled to the money, would be choatiog. 
but IS ricit foigery, though so eminent n judgens • 

.1 . once thought u w.is forgcri. lltiry's c.ise. 2 Au* . 

C s;h = l Leach, 229. 

In charging a forgery under either of the special s ^ 
tions, Jiip, ni If, 7. It is well toadd a count describing 
document sinipK* as n false document, so as to guA 
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against the possibility that the document may turn out 
to be something different fiom what is alleged. 1 W. R. 
(Cr. L ) 9. For instance, although it is not necessary 
that a forged bank-note should he an accuiate lesem- 
blance of a genuine one. (see s Expis 1, ‘21 it is 
necessary that it should be such a document as would 
have been a bank-note, if the signature had been 
genuine 1 Hale, P. C. IHi; 2 East, P C. 050, P. v. 
Jones, 2 East, P C S'< I 

It must be remembered the making ot a document 
untrue in several paiticiilars is nut neeessaiily the 
making of a false document, as that expression is de- 
fined in s. 4G4, which involves the mental element, ri: , 
the making was with an intention winch may be e\- 
piessed as dishonestly or fraudulently When a person 
made out a pattnh rclinf|Uishment application in the name 
of a deceased peison, and wiote thy countcisignatiue 
of the Kiirnam, .ind al«o ceitain attesting signatuies, 
it was held his inl«mtioii was to deceive tbeTahsildai hy 
leading him to beiieve that the application has been 
made by the actual pjttahdai. and tliat the document 
has been attested and counteisigned by the Kuinam 
But an intention to deceive is allogethei msutficient to 
constitute the document a talse document Tbeie must 
be a further intention to defiaud, oi to cause to anyone 
wrongful loss or wiongi'iii gain Weir I. 542 If a man 
concoct- a false leceipt to seive as a defence when sued 
upon a false bond, be comi.iits hand in oiilei to counter- 
act Itaud, but this would not be a valid defence , thus 
when genuine documents have been withheld from the 
rightful owner by an act of fraud, he cannot justify the 
concoction of false documents to leudei tlie former in- 
operative — Per Plowden.J , 1885 P.R. No. 4; 1895 P.R. 
No. 6. Siinilailv. when a clerk to whom arrears of pay 
were long overdue, was entrusted with a blank cheque for 
the paepe9e ef ,7sce/tafBt7fg the eiaei am.AWTit doe 
a bill and then meeting the same by filling m the cheque, 
he would be guilty of foigeiy if he filled np the cheque 
for an amount equal to what was due on tliu bill, plus 
the arrears of pay due to himself and thus realised his 
own pay, R. v irrfson, 1 Den. 284. 
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( 2 ) Fradulent Intent . — Assuming the document to come 
within the definition in s. 464, it is further necessary 
to show that it was made with some one of the dis- 
honest intentions specified in s 463. It is not, how- 
ever, required, in order to constitute in point of law an 
intent to defraud, that the peison committing the offence 
should have present in his mind an intention to defraud 
a particular person, if the consequences of the act would 
necessarily, or possibly, be to defraud any person ; but 
there must, at all events, be a possibility of some person 
being defrauded by the forgery, if !itteces%fiil — Per 
Cresswell, J., .R. v. Marcus, 2 C. & K. 356; Trenfield, 1 
F. & F. 43; Maiy Uaeagora (1815) R. & R. 291. I 
add the last two words, which are not in the judgment 
quoted from, because the intention of the accused must 
be judged by the result which he expected, not by that 
which took place, or which could have taken place. 
It is the failure to keep this distinction in view that 
one finds m the dissenting judgements in 23 M. 90=2 
Cr, L, J. 283, Thus, if a man makes a false acceptance 
on a bill of exchange, and negotiates it intending to take 
it up and does take itup before pieseutation for payment 
at maturity, he would still be liable for forgery. R.v.Ornc/*- 
9 C. & P. 499, The same would be the result if he 
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%\ris upon tho register, but that it -was probable he had 
no title t<» the shares, the cjnviction uas held good, 
^laule. J , said " The Itecordei seems to have thought 
tliat. in tirdei to piovean intent to defiaud, there should 
ha%e been some peison defrauded. oi who might possibly 
have been uefrauded But I do not think that at all 
noce5<;ary A man may have an intent to defiaud, and 
>et there may not be anj* prison who could be defiaud- 
ed b\ his act ” As an illustiation. he put the case of a 
person forging the naim «jt anothei to a cheque upon 
bankers w heie he had no account 1{ v A't/s//, 2 Den. 
493=21 L. J. (M. C.) 147. The mere fact of the 
damage or fiaiid atlecting the peison committing it as 
well as others is immatnial. f. </ . fmgeiy by a paitnei. 
6 E m. L. R. 553=1 Cr. L. J. 757. And so it has been 
held m Calcutta, that forgery is committed by a man 
wlio fahucatos a false document at the lequest of 
anothei, who with fiaudulent intent is meiely laying a 
tiap lor Inm, and wlieie the document would nevei have 
been used at all 14 C. 513 ; Hillman, 1 L & C. 343, oi 
when the document is made to suppoi t a claim for which 
purpose It IS found to be supeituous, jjci Nonis, J , 9 C. 
S3 at 60 5ee 188a P. R No. 16; oi alteis the date ot a 
document, even though the .titciation was not requiied 
to save the bar by limitation 1881 P. R. No. 14. But, 
the addition of a name to a list ot atte.stmg witnesses of 
an in^ti iiijient winch need not be. in law, attested was 
held in 14 C. W. N. 1076=12 C. L. J. 277 at 289=11 
Cr. L. J. 505 = 7 Ind. Ca. 629, not to amount to making 
a false document as explained in 17 C. W. N. 354=14 
Cr. L. J. 129 = 18 Ind. Ca. 881. Admitting that an 
attesting witness’ name is a Actitious name, and the 
document is false to that extent, it would not be a talse 
document within the meaning ot s 464, unless the 
falsity has some raateiial effecton the tiansaction Thus, 
a mere surphissige, even though fictitious, could not m- 
validate a deed, as it cannot be said to have been made 
dishonestly or fiaudulently, though ciicuinstances are 
conceivable, where such an act would amount to fabri- 
cation ol false evidence Similarly, when the w’ords on 
demand were interpolated m a promissory note which 
expiessed no time for payment, it was held to be not 
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foigerv, as the alteration only expiessed the legal effect of 
the document as it originally stood, and was therefore 
immaterul. Aldons v. Gornwall, L. R. 3 Q. B. 573, see 
Enqleton v. Gntte) idge, 11 M. &W. 465, where the addition 
of a party’s Christian name was held not tobs a forgery. 
The lesult would be diffeicnt if the alteration had been 
in a mateiial particular, provided the alteration is made 
dishonestly or fraudulent!}'. When a clerk, having lost 
documents in his chaige, fabricated and produced false 
documents with a view to screen himself he was not 
liable for forgery, as the documents were not fabricated 
with any of the intents speci6ed in s. 463 ; S A. S53 ; 4 B. 
657, 14K.L. R. 143=1 Cr. L. J. 718; 2 N.'W. P. H. 
C, R. 11. Of course there can be no intention to defraud 
where no wrongful result was intended, or could have 
arisen, fiom the act of the accused. Accordingly, in 5 
A 217, it was held that it was not forgery to alter the 
number by which land was wiongly described on a deed 
of sale by substituting the light number, and that using 
the deed so altered as evidence in a suit was not punish* 
able under s 471. Also that it was not forgery to fabri- 
cate receipts for lent, m place of genuine leceipts 
which had been lost. 7 A. 459; orfoi the inanagri 
of an estate to sign the name of the proprietor to 
a petition to the Uandatdar, lequestmg his suinmarv 
assistance under Ueg. XVII. of 1827, for the 
of rent from tlie tenants of the piopn’ctor. 11 B. n* 
C. R. 3. In this case the manager probably con- 
sidered honestly that he had authority to siS^ ^ 
name of tJie piopiietor and .ivoidance of 
no wrongful loss to Government. The case m ly 
A. W. N. 93=2. Cr. L. J. 234 issomewli.nt curious. A 
vmkhtar, appeal mg for plaintiff inn rent court, took i 
plaint from the records in open court and added 
nioie field to the list of lands claimed by plaintiff. 
nas held not to amount to forgery, though 
dfuu- without the peimission of the court, and ^ 
appeal that the plaintiff tt.as or was not entitled to eje 
the .l. l.-ndant from that field. Probably, the , 

lia%e been done at an caily stage of the suit n 

such an act would amount to .a forgery, 
had been made after judgment as prayed for, but 
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Ihf* formal lU’cree was dratted Theie. the fiaudulent 
or dishone-t iiit'^ntion would be patent : see 1895 P. R. 
No 6 

L'pon ibis question, as to what is a Iraudulent intent, 
ther- liave been vauons decisions in India, founded 
on the strict language of s H»H, and of the defining 
.sections ‘24 and '.bS. which are not always consistent with 
eacli other, and which. pe»h.ap>.. would not have been 
anticipated by the ftaiuer«, of the Penal Code It is 
admitted that the fabrication of a docmnenl, which is 
part of the maclunerv by which a fiaiid is cained out, is 
itself a forgery As, for instance, where a postmaster 
misappropriated the \aluc of a money ordei, and forged 
a receipt purporting to hav^ been granted by the payee. 
“ Theie was dually an nUention to cause wrongful toss 
to Government. h\ conveying the false impression that 
the receipt contained an acknowledgment of pavmentby 
the payee, and the fact of misappiopuation, in oui 
opinion, merely shows that theie wasan intention to cause 
wiongful gam to himself A debtor w ho loiges a release 
to scieen himself from liability to p.u the debt, cannot 
be said not to be gm!t\ of foiger\, because he intended, 
bv the forgeiv, to cover a dishonest puipuse ‘ 11 M. 411. 
On the other hand, we have a series of decisions to the 
effect, that wheie an offence has neen completed, the 
falsification of public lecoids. in a mannei which, m 
otlie' lespects, conies w'lthm the definition ol toigery, 
wants the necessary ingredient of fraud, because the in- 
tentiOTi of the accused is merely to screen himself from 
punishinent ; and this intention does not come within the 
w ords '* frauduh-ntlv or dislionestfi * as esplained by the 
Cede 2 N.-W P. H. C. R 11;’ 6 N.-W. P. H. C. R. 
56 ; 5 A. 221 = 1882 A. W. N. 236; 5 A. 553= 1883 A. W. 
N. 133; 13 C 349; 22 C. 313; 1902 P. R. No. 10 = 1902 
P. L. R. 75; 5 P. L. R. 15=1 Cr. L. J. 41 ; 1876 P. R. 
No. l5. A different view as to liability undei such 
circuinstanccs under s 477 A. was taken in 35 C. 450 = 12 
C.W.N. 581=7 Cr. L. J. 378, wheie Woodiotfe, J., said 
“ even it the intention with which the false entries were 
made was to conceal a fraudulent and dishonest act 
previoiisl} committed, the intention would be to defraud, 
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and the case would fall within s. 477A, I.P.C.," and this 
view was adopted in (1907-09). U. B. R. (P. C.) 29=11 
Cr, L.J. 185=4 Ind. Ca. 1089, where the previous autho- 
rities are discureed, as also by the Bombay High Court 
in 37 B. 666=15 Bom. L. R. 708=2 Bom. Cr. Ca. lOS 
= 14 Cr. L .J. 518=20 Ind. Ca. 998, wheic it is eaid to 
conceal a fraud, and to make the party defrauded believe 
that no fraud has been committed is itself a fraud, and 
that any document made with the intention of advanc- 
ing any such purpose is made fraudulently, and ndh 
intent to commit fraud, within the meaning of ss. 
4(5J A 477A. See also 15 Cr. L. J. 153 =23 Ind. Ca. 
729 ; but Jenkins G. J., in 36 C. 955= 14 C. W. N. 82= 
lOCr. L. J. 581=4 Ind. Ca. 416, said in such cases, 
“ the real purpose was not to defiaud, but to remove ihe 

evidence of crime; it would appaicntly be, if at «■'» 

under s. 201, that such a charge could be framed. ” he« 
also 6 Bom. L. R. 94=1 Cr. L. J. 105. In a cliarge ol 
forgery, the prisoner’s immediate and more probaDio 

intention, and not his remoterand Jess probable in tennon, 

should benttiibutcd to him. 8 A. 653=1886 A. W. 

1892 A. W, N.243. But if a false document is made wnn 
two intents, such as (i) to escape liability for a 

prosecution, and (h) to obtain wrongfulgain, the fact tna 

one of the intentions is not covered by s. -168, 'J’® ^ 
make his act any the less a foigery. 15 Cr. L. J. 

=22 Ind. Ca, 1005. But when a Superintendent oi 
Police ordered that Ro. 2 per month should bo st^rP^“ 
out of a constable’s pay to be paid over to a cicdi or 
his. and the constable, to counteract tliisiHegalordcr.p 
duced a forged receipt purporting to iiavc . 

the entire debt, it was held the real e 

accused was to induce his superior oiheer 
tlio illegal act of stopping a poition of his salary an< 
court in a criminal case ought not to specula c 
some other mtont over and above this that migh 
presented itself to the accused, 7 A. 4D3. t/f’ 
s.iino ground, it was held not to he forger 
alter tiie date of a document whicJi was too 
registei'pd, so os to make it appear that it was m 
6 C. 482 ; or to concoct a sunnnd 
granted Ijiy a native rajah, conferring a title oz < o 
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upon the accused, 'vhich he used for the purpose of 
inducing a settlement ofticer to lecognize his title to 
that dignity ; 10 C. 584 ; or v^hen a be-st constable wrote 
in his note-book the signature of a headman whose 
village lie had not visitwl. (1897-1901) I. U. B. R. 356. 

In 13 C 319, the .iccusetl wae held to be properly convicted 
under s 464, \\hcrc, being candidttte for clerkship in the sub. 
dn isional office at Budruck, he first forged a letter of recommend- 
ation from the sub-diMMonil ofticer to the Collector, and then 
forged another letter from the Collector to the sub-divisional 
officer, stating that the Collector had selected him for the post. 
The Court said “ Whether or not. under the cireiimstandes men- 
tioned abo\c, the appcllrnt m »\ be said to h.i\c fabricated these 
documents ‘ dtshonestlj,’ it is cleai to iis that he fabriested them 
fraudulently withm the meaning of the definition of that word 
ghen m the Indian Penal Cede Ills ob;ect was to obtain the 
vacant post in the sub divisional oflicu at Budruck His intention, 
therefore, in making these two false documents was to obt.iin 
some pecuniary ad' inUge by dcceu mg the bub-divjsional officer 
as "ell as the Collector ’’ 

This ca'-e no doubt, caiue cvpiessly witlim the words 
of 8 4()3, and illu*^ (A) to s diid, but is important as 
showing the view taken of the word *' fraudulently ’’ 
Inl907P.R.No 15=1907 P.L.R. 32=1906 P. W. R. 
(Cr ) 9—4 Cr L. J- 355, on similai facts rhe offence was 
held to be an attempt to cheat See also 1895 P. R No 2. 

In 15 A. 210, d candidate foi adniHsion to the Queen's 
College, Benaiei, t'Vicc presented a false certilicatc, purpoiting 
to DC granted !>' the Prmciptl of the Canning College. Luok- 
now. The first tune he. succeeded by means of it ui obtaining 
perraission to .ittend a second course of lectures at Bennies, 
without attending the previous course On the second presen- 
tation, when the fraud was detected, he would have obtained i cer- 
tificate which would ha'e entitled him to attend an examination 
for pleadership at Calcutta. The Court held that the document 
WAsafoigerv, and that on tiich piesentation the defendant had 
comimtted an ollence iindei s 171 Edge. C J , r..ud, in reference 
to illu-- lAi, s to 464, ■■ We can see no diBeienco in principle 
between the c.ise of .» man making a false certificate m order to 
obtain employment, and the case of a man making a false certifi- 
cate in order to obtain admission ton lawcl.ias In each case the 
intention is to decci'o anothci person, and theieby to obtain an 
advantage, or a pri'ilege, which without such deception could not 
have been obtained We are consequently of opinion that the 
document in question was a false document within the meaning 

49 
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ot S'. 464 q{ the IndiArv PchaI Code.” He then ctptessed the opi- 
nion o! the Comt, dhsenfcing from Unit of Norris, J., in 19 C. 390. 
tliat the Mord ” cLilro ” in s. 463 was not limited to n claim to 
propertj , but might be a claim to nnj thing, as, for insl.mce, to a 
wife or child, or to be .idmitted to attendance at a collegt chs«, 
or to an examination at a Uiiiieisiti. Also, that the certificate 
which was sought on the second prespiitatioiJ was “ property ” 
within the meaning of the same section ; and finally, as reg.irj* 
eiery p.iit of the transaction, “ that the document in qiiP'tlon 
W.IS made with intent that fraud might be Lomniitted." 

Taking ss. 4G3 and 4G4 together, all that is regmred 
for the crime of foigery is, that a man should frandn- 
lently make a document, whose contents piofcss to hr 
authenticated by a person wlio did not autlieijticate 
them, with intent to commit fraud. The word ” fraudu- 
lently ” is only defined by s. So. as the act of a person 
who does it with intent to defraud. Ko definition is 
given of the terms “fraud” or “defraud.” All the 
High Courts have, with reference to ss, 403 and 404. 
accepted the statement of Le Blanc, J., in llaycrajt v. 
Cresay, 2 East, 92 at 108 that “ by fraud is meant an in* 
tintion to deceive, whether it be fiom any expectation of 
advantage to the party himself, or from ill-will toward* 
the othei, IS immaterial. 13 B. 506 at 514 ; 15 A. 210 at 
218. This subject was fully considered in 28 M. 90=2 
Cr. L. J. 283, where the accused, to gain admi^^ion to 
the university matriculation enamination, produced a 
false certificate of character and age. The um’versit) 
autlioiities who Mere very wide awake at the tune, Mere 
not deceived and prosecuted. him for forgery. Avers 
strong Bench of five judges were called upon to inlerpre 
the expressions * intJi vitenl to commit fraud ins - >' 
and ‘ fraudulently' in s. 404. All tire judges were agrert 
that the tu'o expiessions weie of identical import. l a 
while three of the judges took.tUe view that the uil‘ n- 
tion of depriving the jicrson deceived of property i* n*’ 
essential to constitute «»i intent to commit /rand, n 
other two (Sulirahmanya Iyer and Davies, 
of opinion that to deceit mnst be suptiaddcd an in 
tion to cause /oss or risk of loss to the party cleceivr • 
On the other hand, the majority (White, C. .T,, Benson an 
Boddam. J.T.) held, that fj.'iiid means something mo 
than deceit, and an intention to obtain by uie.ins o 
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deceit, anv advantage or benefit to the loss or detriment 
of the party deceived is sulhcieat to constitute an inten- 
tion to commit a fraud. While the Full Bench 
decision m 25 C. 512=1 C. W. N 255 (which overrrxded 
19 C.380)> they ovenufed the earlier Madias decision in 
25 M. 726 and joUotced the Bombay rulings m 13 B. 506, 
5l5n &22B. 768 and the Allahabad rulings in 15 A. 210, 
already considered above, and 21 A.113 See. 28 A. 358= 
1906 A. W. N. 48=3 A. L. J, 149=3 Cr. L. J. 249 ; 2 L. B. 
R. 316=1 Cr. L. J. 1124,1893P.J.L.B.52;5 0u. Ca. 
232. See also S C. W. N. 897, where it has been laid down 
depiivation of property, actual or intended, is not of the 
essence of fraud contemplated in s. -463 or s. 471, The 
learned Chief dustice. in the Madias Case was further 
of opinion that the talse document m question was also 
one made with infent to siqtj'fort n claim oi title, and 
that the word ‘ claim ’ is not limited cither to a propue- 
tary claim oi a claim enforceable at law The lulmg in 
Ratanlal 627 mu«t now* be considered obsolete As 
to nature of claims held to be within this section, see 
6 M. L. T. 266=10 Cr, L.J. 367=3 Ind. Ca. 736, where 
the false document fabricated to confirm a title to 
piopeitv which had alteady e.\isted, was held to be a 
focgeiy, and 6 C. W. N. 382, nutfoUoiLed. Now, looking 
at the above cases, there can be no doubt that a gross 
fraud was perpetrated by the accused in 28 M. 90, etc., 
upon the authorities (who had to consider his fitness foi 
the position he claimed , whether they w’eie justified in 
registering his document, in furnishing him with a dupli- 
cate to which he was not entitled, or in according to him 
a title of dignity, or in admitting him to the benefit of a 
university examination) by his supplying to them, as the 
mateiials for their decision, documents which v/eie abso- 
lutely untrue It cannot be doubted that in each case 
the accused sought an advantage foi himself which he 
valued, and w’ould have pnichased, at a sum infinitely 
above, say. Hs 10 ^ If, then, it would have been an 
undoubted forgery if the document had been fabiicated 
foi the purpose of obtaining Its 10, how can it be less 
forgery because the object sought was something not 
measuiable by money, but of fai gieatei value? If each 
of these cases was not a fraud, the English languagr- 
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has ceased to have any meaning. Bnt if it was a 
fraud, then the requirements of ss, 403 k 404 are 
satisfied. This is the view now taken by all the 
High Courts. In 22 C. 313, where an agent had paid 
into the collectorate a smaller sum than he had received 
as Government revenue, and then altered the receipt 
given to him, so as to make it appear that he had paid 
in the full a mount, he was held liable. See also 1909 
U. B. R. (P. C.) 20=11 Cr. L. J. 185=4 Ind. Ca. 1089. 
In 25 C. 512, where the accused had produced a forged 
certificate of competency for the purpose of obtaining a 
situation, he was held to have committed an offence 
under s. 471, and the decision in 19 C. 380 was over- 
ruled. Similar rulings were given by the High Courts 
of Allahabad and Bombay. 21 A. 113 ; 22 B. 768. 

The mere fact the false document is in favour of the 
accused is insufficient to support a charge of forgery. 
But, courts have often convicted such accused, of abet- 
ment on the ground, the document is not likely to have 
been brought into existence without his connivanw. 
33 M. 264=20 M. L. J. 84=7 M. L. T. 79; 17 C. 
W. N. 354=14 Cr. L. J. 129=18 Ind. Ca. 881 ; 21 A. 113. 
10 W. R. (Cr.) 7. In such cases the onus will be 
heavily on the accused that the dooujnent came into 
existence without his knowledge. It will also depend 
upon the benefit he had under the document. When a 
person consented to act under a “ MooUitearnamafi an 
attached his name in token of such consent, he was he ‘ 
not liable vvhen the document was proved to be a 
forgery. 5 W. R. (Cr,) 70; 25 C. 207. To 
conjunction with others, the draft for an intenaca fa ^ 
document, to buy .stamp paper for execution and toco c 
information as to facts to be inserted in the , 
wicnt nol cwi»i>UAc substantive olTence 

forgery or an attempt, but would amount to ahetinen , 

3 M.4. 

Publication of a forged document is a separate 
under .s 471, hut is no part of the otTence crea c( 
s. IG.b Weir I. 538. The very making, with sue 
fraudulent intent, and without lawful authority, o 
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instrument which is the subject of forgery, is of itself a 
sufficient completion of the ofifence even before publi- 
cation, and of consequence before any actual injury 
sustained . " for though publication be the medium by 
■which the intent is usually made manifest, yet it may be 
proved as plainly bv other evidence ” 2 East, P. C 855 ; 
Pro. Had H.C 7ifA ISCC : 2 B. L. R.(A. Cr.) 12= 
10 W. R. (Cr.)61. 

Joint ilcts — Where several persons join m the con- 
coction of a forged document, each of them is guilty of 
the offence of forgery, if he has the knowledge and in- 
tention which IS required bj’ the Code , and where each 
of them takes a disUuct pact luthe fabiication., aa where 
One makes the paper, another engiaves the plate, a third 
fills in the contents, and a fourth imitates the signature, 
it makes no difference m the guilt of any one of them, 
that he does not know how oi by whom the remaining 
portion of the forgery is to be effected iJ v. Binglty, 
R. & Ry. 446 ; li v Dade, 1 Moody 307 ; 22, v. Kirk- 
uood, 1 Moody 304 ; s. 37 I PC, 

193 Using False Document as Genuine. — The use 
contemplated by (s 471) is such uscas causes wrongful gam 
or wrongful loss or is tantamount to a fraud The section 
applies to the case ot a peison who appears before some 
other person or before a Court with a document and 
endeavours to induce that person or Court to do some act 
which lie 01 it would not do if it was known to be 
forgeiy , but tlie bare statement b\ an accused person in 
the course of an enquiry under s 202. Cr, P C , into the 
genuineness ot a document that the document was not 
forged, but genuine, is not such a usei of the document as 
is contemplated by the section, as the accused never used 
the document at all, 11 C- W. N. 838=5 C. L. J. 454= 
5 Cr. L. J. 351 ; followed in 13 Cr. L. J. 46=13 Ind. 
Ca. 286 ; 8 W. R. (Cr.) 61, To suppoit a charge under 
s 471 the prosecution must prove as a step m the case 
that the accused himself put in the foiged document, 
Weir 1. 550, though it is not necessary that it was put 
in either as evidence in a Comt of Justice or used for the 
purpose of obtaining money oi other pioperty, Weir I 550. 
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If, however, he had forged the document, he cannot 
receive additional punishment under s. 471 for using 
it as genuine ; 23 A. 84=1900 A. W. N. 205. This view 
has been followed in 1901 P. R. (Cr.) 26 & 1913 P. R. 
iCr.) 4=1913 P, L. R. 52=14 Cr. L. J. 183=19 Ind. 
Ca. 183; contra 10 A. L. J. 473=13 Cr. L. J. 861=17 
Ind. Ca. 797. In a similar Madras case, Benson, ■!., 
observed the fact that the person charged under s. 471 
was himself the forger is no leason why he should not 
be dealt with under s. 471 especially when he cannot be 
charged under s. 4G7 owing to that offence having b^en 
committed beyond the jurisdiction of the court. 13 Cr. 

L. J.862=17 Ind. Ca. 798, nor can there be double con- 
viction and sentence under ss. 471 it 474, 6 N.-W. P . H. 
C. R. 39, followed in 17 C. W. N. 94=13 Cr. L. J. 449 
= 15 Ind, Ca. 81. The two mav be joined m the alter- 
native but not cumulative!)'. Similarly, when 
which constitutes forgery is the same as the act which 
amounts to fraudulent destruction or defacement 'Jf 
cancellation of the document, be cannot be convicted o 
separate offences under ss. 407, 471 it 477, 1^J3 P> K* 
(Cr.) 4=1913 P. L. R. 52=14 Cr. L. J. 183=19 Ino. 
Ca. 183. 


The document must, previous to its use, pos«e«s all th^ 
qualities of aforged document. 12 C. W. N. 

L.J. 317=8 Cr. L. J.418; 2 N.-W. P. ^ 4% 
Suppose a person fabricated a document as in 7 A. 
or for the purpose of using it m some manner whic 1^ 
Court would hold not to be fraudnlrnt within the 
ing of <5 403, and were afterwards to use it for a c 
ly fraudulent purpose; or suppose a person 
amuse himself by foiging a friend's signature to a cliei] 
and throw it aside, and that it was then picked up j 
someone else, who presented it for p.'iyment, wou 
offence under s. 471 have been committed? The 
has never arisen, and never may arise. When 1 ‘ ■ 

It would be well to add a count for attempting 
the offence, upon which the prisoner would certain . 
conMcted 


Any use of a forged document, wliich 
scntation by the accused that it is genuine, couple* 



§ 19 :^.] 


USE WITU GUILTY KNOWLEDGi:. 


775 


a knowledge on the part of the user that it is not so, 
will satisfy the section, if the act is done fiaadulentl}' or 
dishonestly When, howevei, fl document is produced 
in Court in obedience to a sHfi^wr/ut df/ces tecum, it was 

held m [1912] M. W, N. 3=10 M. L. T. 563=13 Cr. L. 
J. 35=13 Ind. Ca.275, Ruch involuntary production of a 
document cannot he said to amount to any user of it. 
Under such circumstances, unless the party having the 
knowledge that it IS foiged discloses Ins knowledge at 
the time of producing the document, there is no leason 
why he should not be liable Otheiwise, s. 471 can easily 
he defeated, hy taking ont a summons, whenevei a 
foiged document is sought to be piodiiced m evidence, 
the Couit having no infoimation in issuing the summons, 
that it IS leailv compelling the production of a forged 
document The same Bench of the Madias High Couit 
leiterated the same view in 36 M. 392=22 M. L. J. 
181 = 11 M, L. T.21 = [1912]M. W. N. 455=13 Cr. L. 
J. 46=13 Ind. Ca. 286 The piesentation oi a forged 
document foi legistiation, and obtaining legistration, 
would be "using ” it within the moaning of s 471 11 

W. R. (Cr.l IS, .\nd so would be the piesentation by 
a pleadei's clerk of the copv of a decree with the en- 
dcitsomenls lelating to thi- piepaiatiun ot the copy 
alteiod so as to covei bis own negligence, Weir I. 551, 
The view lu 35 C. 820=8 Cr.L J. 398, tliat moie piocluc 
tion in Court of a foiged document without its being open- 
ly tendeifd in eMdenco IS not a user within the meaning 
ot s 171 has not been .accepted as collect A later 
decision of the Calcutta High Couit in 13 Cr. L. J. 6=13 
Ind. Ca. 99, having evpiossly fioin this view, 
held such filing would in any eventainount to an attempt 
to commit an offence nndei s 471 See 13 Cr. L. J 
19 = 13 Ind. Ca. 211 wheie the judges in a Madias case 
on a similai point diffeied The case in 35 C. 820 was 
explained m 39 C. 463=16 C. W. N. 623=15 C. L. J. 
509 = 13 Cr. L. J. 201 = 14 Ind. Ca.201 & 17 C. W. N. 
94=13 Cr. L. J. 449 = 15 Ind. Ca. 81, by stating w’hat 
was pioduced in that case was not the foiged document 
itself but only a list of documents .-^nd Holmwood, J , 
remarked that the head-note to that deci«ionwas entirely 
wrong. Where, therefoie, a document was produced 
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during the cross-examination of the adveisar}’'s witness 
and the witness asked about its genuineness and the docu- 
ment was initialed by the Magistrate, it was held there 
was sufficient user wUhin the meaning of s 471. To 
constitute using, manual tradition out of the hands of 
the accused is not necessary. Thus, in the last case, if 
the pleader put a question after reading out a portion of 
a document and after eliciting an answer, handed back 
the document to his own client, it would amount to 
using within the meaning of s. 471. In li, w liadford, 
1 C. & K. 707, when a creditor pressed for payment, 
the debtor merel}’ .showed a receipt of discharge signed 
by his predecessor w’ithout actually delivering the same. 
This was held to be * uttering' in English Law. Or a 
man may make use of the hand of another, as where a 
party to a suit tiles a document through liis pleader, 
where if the party had the requisite knowledge he 
bo liable though not the pleader, 26 C. 863 ; 1SS7 
A. W, N. 195. 

Where a person has used as genuine a docuiuenl 
which he knew to be forged, and the case is one in which 
its acceptance as genuine would cause a fraud, the Court 
is bound to assume that he meant to delraiul. 

Hill, 8 C. & P. 274; R.v. Cooke, ibid. S82. 
use of a forged document will be fraudulent under th's 
section, even though the document itself was unneccssatj 
for the case of the party who uses it, and though in fac 
he has a perfectly good title without it It is 
that a person who produces forged documents in stippor 
of a good case, is trying to gain by fraudulent means an 
advantage which he fancies lie would not gain wn o 
such means. 9 C. 53 : 1885 P. R. No. 16. 
prisoner forged receipts for the payment of rent m 
of genuine receipts wliich had been lost, and ‘’j' 
the forged receipts as genuine, the High Court of t ^ ' 
bad annulled a conviction under s. 171. on the 
that the document had nevei been a forge<l uociu.u 
not having been made with any fraudulent or 
intent 7 A, 459. A similar decision was 
7 A. 403. in the following circumstance'. The . 

of a poIice-con«tai)leap|>licdt<»thedistricl superin tn 
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to order a nionthlj’ deduction from his pay till the debt 
was satisfied. The superintendent made the order, 
which he had no right to do The constable then foiged 
a receipt for the debt, and pioduced it as an answer to 
the deduction. The Court held that as the direct object 
of using the forger} was to prevent an illegal deduction 
from his pay, theie was no leason to infer that any 
further use was intended to be made of the receipt, and 
therefore that no offence under s 471 had been com- 
mitted It IS obvious, however, that such cases must be 
very lare, and require very close scrutiny If, in this 
instance, the Couit had arrived at the less charitable 
opinion, that the constable intended to use the leceipt 
in answer to any steps which the creditor might take 
towards enforcing his debt, it is probable that justice 
would not have been unduly strained 

Gmlty Kmvledqe — Whethei the person who makes 
use of a forged document knew ii to be forged is a mere 
question of fact Where a forged document is put for- 
ward in suppou of, or in resistance to, a claim, there can 
hardly ever bo any doubt th.it the person immediately 
instrumental in putting it forward knew it was forged, 
though this can never be piesuined as a mattei of law 
If when the forgery was dtscovered he iminedutely 
withdrew his claim liis conduct maybe eiidence of Jus 
lack of knowledge. 17 C. W. N 94=13 Cr. L. J. 449=15 
Ind. Ca. 81; 14 Cr. L. J. 667=21 Ind. Ca. 907; see 
also 7 W. R. (Cr.) 23. Where, however, tie party 
directly interested is a woman, especially a piiidah- 
na’ihin lady, ora minor, or a person w hose affairs are 
managed bj agents, the piosumption need not be very 
strong that such person was actually cognizant of the 
fraud piactisecl on his behalf When the person who 
actually pioduees the dneument is an agent oi pleader, 
tli» fact that he knew that the document was a foigery 
must be conclusively pioved, and the cucurastance that 
till* document boie a suspicions appeaiance is not evfn 
jtnnid facie evidence of a guilty knowledge 22 B. 317 • 
17 W.R. (Cr.) 32. A paity whogiies a pleader a foiged 
document for tlie purpose of being used m the trial of a 
suit IS guilty not of an .attempt Imt of the actual offence 
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unaer s. 471, 26 C. 863, 1887 A. W. N, 195; 5 C. 717- 
In the case of mercantile documents which pass f lom hand 
to hand, the person who uses them may be perfectly 
ignorant of the forgery. Here the rule of the Evidence 
Act becomes important, that “ when there is a question 
W’hether an act was accidental or intentional, or done 
with a particular knowledge or intention, the fact that 
such act formed part of a series of similar occurionces, 
in each of which the person doing the act was concerned, 
is relevant.” Ev. Act, s. 15, illus. (c) fas amended by Act 
III of 1891. 8. 2). See Makin v. Ait^.-Gen./or S. S. Uh/cL 
[1894] A.C.57anaCh.X,n86.atp. (;85sHy)ru.” Accord- 
ingly, where a man was charged with uttering a forged 
bank-note on the 16th of June, evidence was recenet 
that on the ‘20lh of March he had uttered another bank- 
note, forged by the same hand, in the same manner, an* 
with the same materials, and that other similar wn ’■ 
notes, with the prisoner’s endorsement upon 
were found m the files of the bank, us having 
presented and paid, though the dates upon which 
were so paid could not l>e proved. It was held that le 
evidence was properly received, subject, 
obseivations on the weight of it, which would be m 
or less considerable according to the number ol ■ 
other notes, the distance of time at which thc) 
put ofT, and the situation in life of tlic prisoner, so as 
make it more or less probable that so many notes shou 
pass through liis hands m the wav of business. 

R. & R. IZO ; Grefn. 3 C. & K. Z09 ; Francis, 

61Z; Tattersall, 1 B.&P. [N-R.] 94n ; HVnfc//. ib'd- 
li. V. JJalh, R. & R. 132=7 C. & P. 429; /?. v. 

IS Cox. 92. (I r.) But if other documents an- let 
must be strict luoof that thev were also forged. . « ' ' • 
R. & R. 24S : Moo.e. 1 F. & F. 73. And .t ll'» ■'"‘■''f. 

of time is srry great, evidence of olher 
would not carry much Weight us regards proof o L 
knowledge, but would only serve to the gr.ave pnj 
of the accused, SttU, 3 F. & F. 834. 

Under 5s l7J,175.t47r, the possession 
ment of the description mentioned in s. 4bli 
or of any incomplete document of th.at de«c j 
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which was intended to be afteiwaids made a complete 
forgery, knowing it to be forged, and with the intention 
of fraudulently or dishonestl}' using it as genuine, is 
specially punishable. These are instances wheie a 
mere preparation is made penal having regaid to the 
heinous character of the fraud intended to be pei petrated. 
The intention to make a fraudulent use of thefoiged 
document is an essential clement in this offence This 
intention can seldom he directly pioved. Wheie the 
forged document is capable of being fiaudulently used, 
and IS found in the pn->sessioii of a peison who is inter- 
ested m making a fiaiidulcnt use of it, I conceive that 
a conviction would be wairantcd, unless the defendant 
accounted for his possession of the instiiiment \s in 
the ca«e of a party to a suit which is actually being 
tiled who IS found in possession of a foigcd document 
which if genuine would mateiially help his cause, 8 W, 
R. (Cr.) 11, Though the offence punishable under s 471 
is a preparation, a pieparation foi committing this 
offence such as being possessed ot a tracing or an 
attempt to portiay a pedigiee would not be punishable 
under the ordinaiy nile of ciiniinal law lelating to 
pieparation foi oftences, 16 E. 165. Bat it would 
be otheiwise undei ss 475 and 4?() Suppost', for 
instance, that a forged lelease were to l>e found j.u 
the possession ot a debtor, oi a fo'.ged will oi con\ev* 
ance in the possession of a claimant to an estate, thii 
would be suHicient to thiow upon each the burden of 
showing that he came innocently by the documont, 1907 


P. L. R. 34. But, where eithei accounts for his po**"*- 
sion of the instrument m a manner which is e-'iei'!/ 
consistent with his knowledge oi ignoi.incf of '•» 
tiaudulent charactei. them the presumption of ir.". 
cence will arise again Foi instance, the m'-r'- fiot 
that the purchaser of an estate is in possession oft!''**- 
deeds, some of which aie shown to be forgerin 
be no evidence w hatever of his guilt , for, in iht ’zvJ-un^- 
of evidence as to their oiigm, the natural inf^'rerK/- 1% 
that they weie handed to him by the vtrt'i'jr t ' 
stitutmg the title, and, if so, the proprr pr<rsnrrj Wn 

would be that he took them innocentlv M J c a j 

Dec. (1859), p. 65. 1864 W. R. (Cr.)’l2Vl6 a'lel' 
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Mo'll, -“‘I"® documents in the possession of 

Son unt^'iN A™' "■>■“'= “"'7 

witness accused was that he was called as his 

is (he ^ f tP'I against the accused, h'or 

eo,n^n„ • evidence shows that forgery was 

15 B 189'° ^ milage a relevant fact as against him. 


■‘’’A ‘’1' m 180.5 to make 

I books of accouut of their emploreis bv 

Clerks or servants punishable even though there is no 
ence o prove misappropriation of any specific sum 
on any particular occasion. It has been held tint tlie 
‘ clerk, officer or servant ’ ocourriag in this 
ion IS wide enough to embrace a partner m a firm 
managing its business. 6 Bom. L. R. 553*1 Cr. 1. J. 
»io .r’ mere volunteer who undertakes to 

pei'iorm. and does perform, the duties of a clerk or 
’\ant, Weif. 1. 5S4. It is no offence to falsify ones 
own accounts. Palin. [19o6] 1 K. B. 7. 


Falsification of accounts madf witli intent to conceal 
a iraud altoady perpetuated has been held to be within 
tins ^section, sec Weir 1. 554, and othoi casrs at 
p <tw*7tjy 5wj)rn. Theolfenceis coiiinleio the moment 
tlic accounts .ate falsified uith the intent specified in the 
section, 4 M. L. T. 431=9 Cr. L. J. 92. Probably 
ainpering with a mechanical contrivance would be 
laisification of an account within tho meaning of this 
section, Solomons, [1909J 2 K-B. 280=75 L. J. (K. B.) 15. 


Ml OFFKNCES ilKL \TINO TO TRADE. rROrUllTY AND 
OTHER MARKS. 

Marks on Merchandise. — 

whole law as to " Fraudulent ” Marks on Merclnmlise 
on t/ir Indian J/rrchamlne Marls Aft, I'"- oj 
ns iinu'iidcd by Act IX. of 1891, and tins law i- 
agam borrowed from the Kuglisb statute, oO ami 51 
A ^ inijiorlnnt sections in the Indian 

Aft heing identical in hnguagewith those in the Ih’ghsh 
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statute The law on this subject <le.ils with thiee 
diffeiont matters first, trade-mark^, .is defined by the 
amended s. 478 of the Penal Code, «econdly, property 
nznrAs, as defined by s 479. and thirdly, trade descrip- 
tions, as defined bj Act IV. of 1889, s ‘2 (2), which is 
as follows — 

(2) " trfide description'’ means any description, st\tement or 
other indication, direct or indiiect,— 

(■i) rts to the nnniber, qnantitVi ineisurc, gauije or weight of 
any goods, or 

(t) as to the pl.ice or lountry in which, or the time at which, 
any goods were made or produced or 
ir) S3 to the inode of roanufaclnnng or pioduoing any goods, or 
(dl AS to the material of which any goods arc composed, or 
((•) as to goods being the buUject of an existing patent, pri- 
vilege or copyright . 

and the use of anv numeial, word or m.vrk, which, according 
to the custom of the tr.«de, is commonly taken to be an 
indication of any of the above matters, shall be deemed 
to be a trade description vvilhm the meaning of this Act ; 

(8) “ false trade description ” me.ms a ti.ule description which 
is untrue m a material respect .\s regaids the goods to which it is 
applied, and includes every alteration of * tiaile desoription, 
whether by way of iddition, elTaccnient or otnerwise, wheio that 


A person not guilty of fiandulent use by false tndcmaik 
or name m ly yet be guilty of a falsodesciiption under ss 6 
and 7 of the Merchandise Marks Act. « y , if he describes a book 
as subject of copyight, when as a niattci of fe^-t he had no such 
copyright. 7 M. L. T. 309==11 Cr. L. J. 393 = 6 Ind. Ca. 633 

Of these the fiist indicates the maitufactuiei of the 
goods , the second, tlieii ownei . the thud, their quan- 
tity, quality, 01 oiigin The fiainewoik of the Act is as 
follows it defines what is meant by using a false trade- 
mark or piopeity luatk, or applying a false tiade-desciip- 
tion (ss. 480, 481 , IV of 1889 ss 4, .'ll It then creates 
the following offences (1) using a false trade or property 
mark, or applying to merchandise a false trade descrip- 
tion , (s 482 , IV. of 1889, s. 0) : (2) counterfeiting a 
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trade or pioperty mark ; (ss. 488, 484) : (8) being in po«* 
session of materials for counteifeiting ; (s. 485): (4) sell* 
ing, or possessing for aale, or for trade or manufacture, 
goods with counterfeit trade or property mark, or false 
trade description ; (s. 486 ; IV. of 1880, s. 7) : (5) 
deceiving a public servant by a false mark ; (ss. 487, 488) : 
(()) removing, defacing, or altering any properly mark, 
(s. 480). In addition to the penalties prescribed by the 
vauous sections of the Act, the goods may be forfeited, 
Weir I. 557, and the costs of the prosecution may be 
ordered to be paid by the defendant to the prosecutor. 
IV. of 1889, ss 9, 14. Even an appellate court, ^Yhile 
confirming a conviction, can award ths costs of an 
appeal, 16 Bom. L. R. 78. Finally, provisions are 
inserted for the protection of persons who tin>'^* 
tentionally contravene the provisions of the Act, and 
of servants (r\'. ol 1889, ss. 8. 18 (3), while a period 
of limitation is fixed for prosecutions (IV. of lb89, s. 
I5», 22 M.488,/o?/oim? in 4 Bur. L.T.83=:J2 Cr.L. J. 
246=10Ind. Ca.787, where the accused having been 
acrpiittcd iiia piosccution in lheycar“ 1908 and 1910 
having sold oil in the disused tins ol the Burma Oil Co., a 
fiesh prosecution forsiinilar iiseof a falsa trade*mark was 
held barred uiiders. 15 odheMcrt-JmncUsi' Marks Act. 1889. 
Tlie argument that the specific olTcnce charged was wilbm 
ft 3 X’ai' was met by t(ic ohscivation, the intention of the 
Legislature will be frustrated if it is held that the owner 
of a triide-inark can stand hy for several years while his 
trade-mark is being infringed continuously and then bnoR 
a criminal complaint in respect of some recent lU'^tance 
in which there has been infringement. To 
the section m that way would reduce its provisional tp 
nullity, for it would entirely remove tlic bar of Iiinita ion 
excepting cases sviicrc the series of infringements 
nctually ceased. The wprds JirH tUson'rn/ m the see lo 
cannot bo applied to tho last of » series uf 
olfenci's. It can refer only to tho first on'once of 
w)iic'h comes to the knowledge of the coinpl.iiriai^ • 

Tho alM'tment by a person in India of offences under ' 

.^ct coininittod out of India is punishable ns if 
abettc(l had K-en coimnitted m India. (Act IX. ol i 
s. 22) 
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195. Trade-mark. — The law on the subject of trade- 
marks and the piincjples which should determine 
whothei there has been an infiingeinent are exhaust- 
ively dealt with in the judgment of Bhashyam lyangar. 
.T . iwhich, howevei, did not prevail on the facts of the 
case) in 15M. L. J. 45 We have no law for legis- 
tration of trade-maiks The seveial C/i«»/iiers o/ C ohj- 
vterce very often encourage legisUation m books kept in 
their offices. But this is puiey voluntaij and no statu- 
tory title IS acquired thereby apait fioia the general 
rules of English Common Law, IS C. W. N. 280. As 
objerved by Bashvam Ayangav, J , in 15 M. L. J.4S at 58, 
the designei and usei of .i trade-maik has no right of 
property sunilai to that of a patent ox registered trade- 
mark and an action to restiain another trader from 
using similai marks is lounded on deceit, the funda- 
mental rule as stated b\ Lord Kingsduivn m Leather 
Cloth Co. V .imenion Leather ClothCo.,\\ H.L. Ca,523 
at 538=35 L.J. (Ch) 53 at 61 being that one man has no 
right to put oh Ills goods lot sale as the goods of a rival 
trader Where a trade-mark has been registered under 
Part IV of tlie statute. 40 .t 47 Vict . c hi, there can be 
no doubt as to its validity In other cases theie is often a 
good deal of doubt A trade-mark, independent of statu- 
toil lecognition, IS generally ainattei of slow and olten of 
unci'iiscious growth A man makes a particulai article. 
If It a new genus oi species he gives it a distinctive 
name If it is a well-known aiticle he gives it no name 
CTiftdually his aiticle acquiies public tavoui, and is 
sought fox, and gets to be known in the market eithex 
b\ its distinctive name, or by some othei appellation 
given to It b\ the makei, or by the customeis, which 
distinguishes it fiom similai aicicles made by othei 
people Sometimes the inanufactuiei puts a special 
detice, 01 name, or description upon his tiade labels. 
An\ such distinguishing sign, when it has come to be 
recognized as indicating that the paiticiilar aiticle is 
maniilaetur.nl bi a paiticulai peison, becomes his txade- 
mark, and is entitled to piotection as such. See per Lord 
Cranwoith in Leathei Cloth Go v Amettcan Leathei 
Cloth Co. 11 H. L. Ca. 523 at 533; 9 Bom. L. R. 732= 
6 Cr, L. J. 75- 8ce as to trade-marks which are 
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disentitled to protection because they contain a fradulout 
representation as to something mateiial to the nature 
ov commencal value of the article; Cocloane v. MacKish 
[1896] A. C. 225, It must be remembered that what 
is protected is the trade-mark, not the article. Unless 
the article is patented, anyone who likes may manm 
facture exactly the same thing in the same way ; but he 
must sell it as hia own manufacture, not as the manu- 
facture of the proprietor of the trade-maik. Sei/o v 
Provezende, L. R. 1 Ch. 192 at 196; Johmtonev. Eidug, 
7 A. & E. 219 ; 34 C. 495 ; 13 Bur. L.R. 381 ; 4 L.B.R. 
192; 29 M. 569=1 M. L. T. 409=5 Cr. L. J.94. On the 
other hand, a name which simply indicates the sort or 
quality of the article is not a trade-inaik, and may be 
adopted by anyone 'vho makes an article of that sort or 
quality. The man who first made what he called a 
Wellington hoot, or d. hansom cab, acqaiicd no right to 
the exclusive use of the name. 26 B, 289s:3 Bom. L. R. 
683, This was the distinction which was taken in the 
case of the Sui(;er .1/rtc/itne Manufucltirer^ v. irih'eu, 

3 A. C, 376, 


There the plaintiff WAt a Comply which represented the rishl 
of a Mr Singer of New Jersey, who wia the in'inufietuier c 
various types of sewing machines, to which he giivc his ’ 
The (lefcnd.^nt, a sevnog machine rnanufacturcr, mlvcrtisyu 
muchmes, one of which he described as “ The Singef 
Machine,” but he put upon each machine r plate nhitii deseri 

It ns made by himscif. On the trial of a suit for an in/'iac Jo. 

ngnmst the Use of the name “Singer Sowing Machine y ^ 
defendant, the Utter contended that the name loerely j. 

machine of a particular construction, which, ns it was 
ed, he had n perfect right to mahe. The pluntilT contenue* • • 
the term wfts understood in the trade as meming tn* 
niiichinc had been made by his firm. (Sec pfr Lord aji’” • ‘ 

pp.38y-a85) The Courtdecidcd thUeach pirty woaJd 

tied to u decree, if he could mahe out the stxte of f vct« w i ' 
set up, and the case was rcinanded for n decision upon 
facts 


The same question arose in a case where the p 
claimed the exclusive use of the term ‘‘c.ainef hair 
mg ' us a comman law, that iauHro;,'istorcd traile-i>> ^ 
Lindley. L. ,7.. said : “ The first qaclion is. wMf ^ 

* c.imel-}Mir bt-Iting ’ denote? If it denotes bcltim. 
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made by the plaintiffs, the defendants have no right to 
sell thoii belting by the same name, unless they take 
sufficient precautions to prevent buyers from being 
misled But if the expression, ‘eamel-hair belting.’ de» 
notes a particular kind of belting which anyone can 
make, then anyone who makes that kiod of belting may 
call it by that name.” Itedtlaicatj v Bentham [1892], 2 
Q. B. 639, at 643 ; afTd \n Beddaicay Banham [1896] 
A. C. 199 /oWojred m 32 C. 401 ; Binningli-mi Vinegar 
V. PoxccU [1897] A. C. 710 ; Pareons v. Gillespie [1898] 
A. C. 239 ; Cellular Clothing Co v. Maiton [1899] A C. 
326. See per Lord Langdale, Perry v Tiucfit, 6 
Beav. 66 at 73 5 31 C. 411=8 C. W. N. 307=1 Cr L. 
J 140. 

The essence of a trade-maik consists in the idea %vhich 
it conveys to the mind of a purchaser as to the origin 
of the article Therefore the use of another trade*mark 
which, though differing fiom it in many particulars, 
would be likely to be confounded with it, is fiaudnlent 
and illegal And it does not in the least mattei that 
the original trade-mark gives no indication of the maker, 
if it has become associated m the mind of the public 
witli an article of a paiticuUi make 

\ pirtiLuhi ht.irch, which wjs fiist iniJe m a, little vtlUgo 
called Gletifiolii. was gnen the name of “ Gminpield Double 
Refined Powder Starch," and acquired agreit lepiitation, being 
generally know n aS " Gleiifitld Starch" It^ inaniif.ictuic was 
then renio\ed to another place but the same name was presciNed 
.Another uunnfiictuici, named Cm tie. than set up in Glenheid, 
and on his labels, he desciibed the article as Double Refined 
Powder Starch, (’nriie 4 Co , Starch -ind Cora Flour Manuf.xctu- 
reis Glfnhelh The Utter wmd wxs put at the bottom of the 
label inste id of at the lop.os m the plaintifTs label, and there were 
other ramoi dilTerentes It was held by the House of Lords that 
the ditfcr'-ncc w is inerelv colou«able, the obje. t being to induce 
the public to piiichase the detendant'b st.uch a- beuii; the original 
Glenfield stirch IWi/A, v Cun if L R,5H L 503 at 51} 

See \‘il-<ifin- V..,! hm. e» v \.,hiil„„ J ilxi, i C,, , Lhl . BZ L.T 
259. Th, Ihmh,,, I’n.umtidi Tun C.. v Vli> Ihii.lop Uofen Co, 
119071 A. C 430./ •. V />-»«« 15A.C 252 m the judgment 
of Kay, J in}lCh D 439 In this t %rc the nuun wa& sought to be 
applied to an .altogether different atticlc. while lino applied the 
name to a saline aperient, Dunn used the sime name /mil kuH 
to ft baking-powder,— altogether a different article A ditlcrent 
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view was, however, taken in ^f<7nuf^u‘(ur,ng Co. v. FU-vn'i 

I>“phiatr Co. 1.1904] 21 R. P. C. 589, where the plaintiS applied the 
word ‘ t\cc'^tylp' fora dopUcating machine while the dafendantt 
used the wood to the paper used lor the duplicator. See aUo 
t:ri<of.‘i 0),i1 Co., JJ,K V. The Xo,foH Ci/dr Co. (fB99] R P. C 523. B 
C W.N.«l = lCr.L J 300;10Bar L R. 84 = 1 Cr. L. J. 375 


A simiiar deci^iou was given in anotiicf case, where 
a favourite yarn shipped to India had obtained the name 
of bhc-hathi yarn, from two elephants tviiich were 
prominent on the label. The use by a rival luanufacttir- 
or of a label simiiai in colour and .shape, and al?o 
bearing upon it two elephants, was prohibited as a 
fraudulent imitation, though the labels when put side 
by side were readilv distinguishable, Johnston v. Orr 
Ewing, 7 A. C. 219; 6 M. 108. So as to a mere 
number attached to goods which had become associated 
with a particular firm by whom it was first iidnpfed- 24 
C. 2$4; see, too, Cheshire J Manchester Dreicecj 

Co, V. Manchester ISrewery Co. (1899] A. C. 83; 
Foundry Co. v. Walker Iluntfr J Co., 14 A. C, 

John f/flrpcr <(■ Co. v. H’m. KuUer J Co., Ltd., [IS“6J 
1 Ch. 142 at 146. The real question is whether the 
imitation H so close that it is reasonably calculal^a 
deceive an incautious, ignoi.int or unwary purchaser, 
though not cautious traders, or those tliat purchase 
wholesale with a view to profit bv retail trade. 13 But. 
L. R. 381=7 Cr. L. J. 113; Iluchon v. M'Cohjiin, {lyOll 
R. P. C. 262 ; 32 C. 401 ; Ifniby d Co's (ipj>Iicatiort,^ 
Ch. D. 223. If tho same label had been used (a tiie 
accused for some otlier species of goods 
yarn, there would he nc infringement, os g. 
oiiiicd at protecting u mere get up, 2 L. B. R* 

Bur. L. R. 84=1 Cr. L. J. 37S .• 31 C. 41 1 =8 C. W. N. 
307=1 Cr, L. J. 140 ; sro ,Krr Lord Wr.lbiu.v. J.- 1 ■ ! 
Leather Cloth Co. v. American i4(aiher Cloth 
J. (Ch.) 199 at 201; ItaUv /hirrejr^ 33 U J. (Cn-1 


A (ligtinctivi- mark may Ih‘ adopted by a per« 
is not the manufactuier, hut the imporici of g 
he Will acquire the property in that mark os in 
that all goods which bear it have been un^rtc /J 
The circumstance that he has only iiupof^ted tiicm 
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inaikct does not deprive him of his piopertyin the mart 
in othet luaikets. 8 M. 149; 3 C. 417; Cf 27 C. 
776; 24 M. 163; 6 Bom. L. R. S12=l Cr. L. J. 
581 •, 4 1— B. R. 192; 17 B. S84, A. tiAde-taark may be 
acquired b> athiption and user upon any vendible article, 
ey.. photographs taken and developed bv a particular 
pei&nn. 13 Bur L. R. 336. The gist of an offence under 
s.*480 IS the use in the mannei contemplated in that 
section When the consignee refused to take delivery and 
the accused purchased the goods from the consignor and 
soltl. It was no offence though the goods were maiked with 
consignee’s labels. 32 C. 9M=3 Cr. L. J. 106. As lemark- 
ed by^Cbitty, J., in .'l/on«o« Co. v. Bcehvi, 26 Ch. D. 398 
at 406, user is the life of a trade-mark and non-usei the 
death of it This is the principle on which a mark adopted 
to one article is not piotected when adopted to auotbei 
auicle See the remarks of Bacon, V C , m Edwards v 
Dennts. 30 Ch. D. 454 at 463, and of Cotton, L J , at 473, 
and of >'oith, J., in Hart v. Colley, 44 Ch. D. 193 at 199. 
Br'oksare the subject of tiade. and aie goods, withm the 
meaning of Act IV of 1890, s ‘2 (4). and it sold with a 
counterfeit piopertv matk, an offence is committed 

undei s 4h(j ;26 C.'232 ; 31 M. 512=17 M. L. J. 490=6 
Cr. L.i.374. 


196. Trade Names,— Thcie is a distinction between 
a trade-mark and a tiade name “ A name may be so 
appropiiated by u^t.as to come to mean the goods of the 
plaintiffs, though it is not. and never was, irapiessed on 
the goods, or on the packages in which they aie con- 
tained, so as to be a trade-mark properly so-called, or 
within the recent statutes Where it is established that 
such a trade name beats that meaning, I think the use of 
that name, or one so nearly leseinbhng it as to be likely 
to deceive, as applicable to goods not the plamtitls’, may 
be the means of passing off those goods as and for the 
plaintiffs, just as much as the use of a trade-mark , and I 
think the law, so fai as not altered by legislation, is the 
same ” Per Lord Blackburn, .SiJij/eril/nniifnc^io Co v 
Lovg, 8 A. C. 15 at 32, referred to and followed in 40 
C. 281 = 17 C. W. N. 227=14 Cr. L. J. 63=18 Ind. Ca. 
404. The improper use of a trade-name may fall within 
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s. 5 of the Merchandise Marks Act and be punishable under 
s. 6 or 8. 7 as a false trade»description.” Such a trade 
name, if applied to goods in the manner stated in Act 
IV. of 188y, s. 5, would apparently be punishable as a 
false trade description. Whore a m^ne^al'^^ate^ maun* 
facturer issued water of his own manufacture in bottles 
bearing the name of a rival manufacturer, he was held 
punishable for applying a false trade description to his 
good®. The language m the English and Indian Acts 
as to trade descriptions is precisely the same, Wood v. 
Burgess, 24 Q. B. D. 162; Kirshenhohn v. Salmon [1898] 
2 Q. B. 19. Even the use of a man’s own name may 
be fraudulent, if he has adopted the name for the purpose 
of passing the goods off as the goods of a rival manu- 
facturer. Pinet V. Pinet, [1898] 1 Ch. 179. 

A trade-mark which has once been private property, 
may, by long and undisputed public use, ceaso to bo 
such. 


“The test for determmios whether n word which w a* once • , 
tVadc-mark has become piiUirijurt%, is piven by Melhsh, A' 
m i on/ V. li R„ 7 Cb„ at 628 “ I think the te^t nio*t be. 

whether the use of it by other persona i« still calculated todece^ 
the public; whether itmayetill haac the effect "j/ 

public to buy yooda not made by the original owner of the tr* ' 
murk ns if they were hi8 goods. If the mark has once come to 
80 public and in such universil use that nobwly can be ^ ' 

by the use of it, nnd can be induced from the use of it to 
that he 13 buying the goods of the original trader, it ° * j’ 

ho^e^er h.ircl to some extent it may nppearon the * *0 

praclicall>, as the right to a trade-mark is simply a 
prevent the trader from being clie.ited by other persons g 
i.eing sold as ins goods by the fraudulent use of the ,'i I 

the right to Iho trade-mark most be gone.” Cited and u, 

Lindley, I. J ( 18923 2 Q. B..at613. .l/iT/.-.n, -uib a “ j j,j, 
loot if the owner of the mirk has Acquiesced in lheti*eo j 
miithcr, iind ki^ him to believe that .alt claim to it by the 
outHr hud hicn nl) mdoned. 8 H. IW; 
i Ch. 683. 


197. Trade Dcscriptiona.— When- n r<'r;<’n 
tiiuli-r s », ofthv.VrrA/fiuditrMarl^ Act, wiin 
fiiloo tr:ul« (I I sen ption to goods, it is not necf-s^sri '> 
that tlu' traili- il(‘>icripljon was pliysirallt ntt.iclu'i • 
Tins »aw*oJi<*ld tjpon t)»P constroction 


ifOfxU 
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English Merchandise Marks Act, 1887, statute 50 <k 51 
V!ct.,c. 28, s. 5 (1) (d), which is verbatim the same as 
s 5 (1) (c?) of the Indian Act There a brewer, having 
received an order for six barrels of beer, delivered sis 
casks of beer into the customer’s cellar, and at the same 
time delivered at his house an invoice, m which the 
casks were described as barrels The term " barrel,” in 
the beer trade, means a cask containing thirty-six gal- 
lons One of the barrels contained a considerably 
smaller quantity. It was ‘ held that the biewer might 
be properly convicted of applying a false trade descrip- 
tion to the barrel Pollock, B , said “ The definition of 
the woid ‘ apply,’ m s 5, seems to suggest that it is not 
to be confined to a physical application : for it provides 
that a peison shall be deemed to apply a trade descrip- 
tion to goods who, inter aha, ‘ uses it m any manner cal- 
culated to lead to the belief that the goods jn connection 
with which it is used are described by that trade de- 
scription ’ No doubt the description must be used m 
connection with goods, but I think we should be cutting 
down the intention of the .\ct, if we were to hold that 
the deliveiy of an invoice or other description of goods 
at the time of, or immediately after, the delivery of the 
goods themselves, was not a use m connection with the 
goods within the meaning of the section ” Budd v. 
Lwcas. [1891] 1 Q.B.408; Coppen v Moore, [1898]2 Q. 
B. 300; Cameron V ITiggins, |I901] 1 K. B. 1. A.nd so, if 
an invoice leferied to the goods by a trade name, this 
would be within s. 6, if the trade name “ designated or 
desciibed the goods” so as to amount to a representa- 
tion that they were made by a paiticular manufacturer. 
See iroocZ v. Bunjess, 24 Q. B. D. 162, at last page and 26 
B. 289. It is piobable that an advertisement oi notice, 
that goods sold m a shop were articles manufactured by 
A B , followed by a sale ol them without anything more 
said, might also be held to be the use of a false trade 
description in connection with such goods. See per 
Loid Cairns, C., 3 A. C. at 389. No verbal statement 
accompanying a sale can amount to an application of a 
trade description Langley v. Bombay Tea Co , [1900] 2 
Q. B. 460. 
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s, 5 of the Merchandise Marks Act and be punisliable under 
s. G or s. 7 as a false trade-description." Such a trade 
name, if applied to goods in the manner stated in Act 
IV. of 1889, s. 5, would apparentl}' be punishable as a 
false trade description. AVhete a mineral-water inann- 
facturer issued water of his own manufacture in bottles 
bearing the name of a rival manufacturer, he was held 
punishable for applying a false trade description to his 
goods. The language in the English and Indian Acts 
as to trade descriptions is precisely the same, ]Vood v. 
Burgess, 24 Q, B. D. 162 ; Kirshenhoim v. Salmon [IfiSSj 
2 Q. B. 19. Even the use of a man's own name may 
be fraudulent, if he has adopted the name for the purpose 
of passing the goods off as the goods of a rival tnann* 
facturer. Pincl v. Pinet, [1898] 1 Ch. 179. 


A trade-mark which has once been private property, 
may, by long and undisputed public use, cease to M 
such. 


“The teal for determining whether ft \yori 3 "hich ''ft* ooce* . 
ttade.mark haa become /niWiVt jiirn, ia piven by .^^cllla^, • 
m Foul V. Vo.U r. L. R., 7 Cb., at 623 “ I think the teat nm't be. 

'vhether the use of it by other persons ia still caleulfttsiUou 
the public; whether it ni\y still ha%e the cllect of in'iue 
public to buy goods not made by the original owner of tne ^ 
mark as if they were his gooila. If the mark ha* once coin 
BO public and m »uch uni'crsil use that nobcnly can be * 


bo puoiic ana m »ucn uniicrsii usu nmw — •• - 

by the use of it, and can be induced from the use of it to 
Ihitho la buying the goods of the original trader, it -ipiieirs • 

i-.^i*- ...Jr--......;. appear on the trad/r.)*'. 

ark is simply a 
1 by other person* 
nluaeof lb* 
e" Cited and 


iiowc^er hard to some extent H may nppcaron the j,, 

practically, as the right to a trade-mark I* simply a rn. , 
prcicnt the trader from being cheated 
lieing sold as his goods by the fr.iudwlcnl u 


;uch a rik-hl 


willb' 


right to tho trade mark must be gone. 

Lindloj.L J.[1892]2g.B.,nt6W. ".“'A." V.Vof it br 

lost if tho owner of the mark ham ^ ortci’’*^ 


another, and led him to bcliese that ail cliim to U b) the 
owner 1, ml bum «il, mdoned 8 H. IM; P-virly. »» " "■ ‘ 
lCh.69S. ^ 

197. Trnde Deicriplion*. — XVlion- a piT/^” 3 

nndur s r, ..f ihr MrrAiandise .VrirA* .dcf. "*l” 
false trade <i« senption togfodx, it is not ii«’ccs“'Y.' ^ 
that tin- trade description was phys-icallt atttc it* 
yooiU. This u.m solicit! upon the construe'" 
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English Slerchandise Harks Act, 1887, statute 50 & 51 
Viet ,c. 28, s. 5 (1) (rf), which is verhatim the same as 
s 5 (1) (rf) of the Indian Act There a brewer, having 
received an order for six bairels of beer, delivered six 
casks of beer into the enstomer’s cellar, and at the same 
time delivered at his house an invoice, m which the 
casks were described as barrels. The term " barrel,” in 
the beer trade, means a cask containing thirty-six gal- 
lons One of the barrels contained a considerably 
smaller quantity It was ‘ held that the biewer might 
be properly convicted of applying a false trade descrip- 
tion to the barrel Pollock, B . said . " The definition of 


the woid ‘ apply,’ m s 5, seems to suggest that it is not 
to be confined to a physical application . for it provides 
that a peison shall be deemed to apply a trade descrip- 
tion to goods who, inter aha, ‘ uses it m anj manner cal- 
culated to lead to the belief that the goods in connection 
with which It IS used ace described by that trade de- 
scription ’ Xo doubt the description must be used in 
connection with goods, but I think we should be cottiu" 
down the intention of the .\ct. if we were to bold that 
the delivery of an invoice oi other description of goods 
at the time of, or immediately after, the delivery of the 
goods themselves, was not a use in connection with the 
goods within the meaning of the section ” Budd v 
Lucas, [1891] I Coppen v. Moore, fI898?2o' 

B.300; CaiHcionv Il901] 1 K.B. 1. Andsojf 

an invoice referied to the goods by a trade name this 
would be within s 6. if the trade name “ designatf-d or 
desenbed the goods” so as to amount to a repre 3 «*nti 

tion that they were made by a paiticular manMfartnrnV 

See IFood V Sur.css, 24 Q. B. D. 162, at last 

B. 289. It IS probable that an advertisement o"r notice 

that goods sold .n a shop were articles manahrhyrJt 

A B , lollosied b) a sale ol them without anvfM ^ 

sa.d, ,n,g„.a„„bc.he,.Uo be .he S: 

ni^. ^0 verbal statement 


accompani ing a sale can amount to 


a B. ‘460.“'’“°" ‘[19001 2 
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198. Remedie* for fraudulent passing off. — Where 
an injunction is applied for to restrain the unaulhi)rize(l 
use of a trade-mark, it is unnecessary to show any 
fraudulent intention. A trade-mark is property, and 
even an innocent interference with it will be restrained. 
MiUiu^lon V. Fox, 3 Myl. & Cr^SSS, offd. Singer Mnchine. 
Manxifacturcrs v. 3 A. C. at 391, 396, 400 ; 

Somnieri'i7/e v. Scheinbri, 12 A. C. 453; 2 Hyde, 435. 
Where, however, an action is brought for damages, it is 
essentia! to prove a fraudulent intent, Craw^huj v. 
Thompson, 4 M. & G. 357, and a fortiori ssiiere a 
crumnal charge is made. In cases punishable under ss. 
482, 487, 48y of the Penal Code, and s. 0. of Act IV. of 
1889, fraud is an essential element in the case, but in 
each instaneo a person who has done the acts is jiunish- 
able, unless he proves that he acted williout intent lo 
defraud 

Tile fraud whicli constitutes the offence under these 
sections, is either a fr.iud upon the owner of the iiiark 
which Is mutated, or upon the purchaser, who is 
to Iniv something difTcrcnt from what he believed tbs 
he uas buving. If fraud upon the owner of tin- iiiarkis 
suggested, it IS unnecessary to show actual damage to 
him Where the defendants were sued for marking tlirir 
cutlery witli the name and device of a well-known nruj 
of cuUeis, the judge was held to have rightly direct"' 
the jury m telling them that they liad only to 
two <]Ui‘stions; first, whether the marks put upon i 
dch-ndants' goods wore calculated to Ie.id an on 
person to think that the marks were the inark'i o u 

plaintiffs, denoting their manufacture ; secondly. 'yie i 

the dofendauts falsely, and with intent 
repre‘'r‘nlod, hy means of this similarity, that the 'Ui < 
they sold weio of the plaintifTs’ manufacture, y ny- • 
J.. said "As to the proof of damage, 

actions of this kind to show that such acts ha'e 
done ns v ere here proved, and that they were done 
the intention, arnl that the natural result of ihein ' 
prejudice the plaintiffs. If the defendants adoptei 
marks, knowing they were calculated to induce jh 

to ln'licvf the goods they made and sold were g 
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luanulactuifd 1)\ th»' plamtiflfs. that is siifficiont pioof of 

dama*'*’ liodiffrs v Soictll, 17 L. J. (C. P.)52 at 56=5 
C. E. 109 at 125; Payiu. 4 B. &Ad. 410 ; see 

per Loid Blackburn, Stngei ManuJ-tctnnntj Co. v. Loog, 
8 A. C. at 29. If. on the otliei hand, a fraud upon the 
purcli i«er ic suggested, it is not necessary to show that 
the ajticle .ictuall^ supplied was m any way inferior to 
that which it purported to I)c 

Cortoii ra.-inuf lutureri of powder contracted witli Ooverninuut to 
suppi) |io»der. Ow ing to an accident, they were unable to maau- 
faetuie it tbeiusel^cs. and, ji-cordingly, they bought German 
po>\d«.r put it into Govornment barrels, and labelled it with their 
own n line and tlie description of the powder they had contracted 
to supply The ponder was fully equal to what they had couti acted 
for. It was held that they were properly convicted under a section 
of the English statute, xvhicb corresponds to b. 6 of Act IV. of 
lbS9 Lord Culci idge, C J . said . '* The Act is directed eiga'nst tbo 
abuse of trade iii irks, and the putting olT on a purchaser of, not a 
bad aiticle, butiin urticledilTcreut fiom that which he intends to 
purchase, and uelieves he is |>urch.utng That, I think, is (he 
meaning of the word 'defraud* in this Act of Farliainont ; and in 
that sense only there was in the picseot eaue on intent to defraud." 
.Mathew, J said " The .\cl inakee a ne.volTenceby providing that 
every pers in who applies any false trade description to goods 
Bhail b'i guilty of vn offence against the Act The words ‘ with, 
out intent to defraud’ apply to cases where a person uses a 
pirticular mark, withoutuny intent in so doing, to induce a 
buyer to accept goods which might otherwise ho rejeoted,'’ .SVareg 
V. Chill' '""Hi (fuiijH'iiilt'r Co.. 24 Q. B P.90, Atnilieiiliiiiit v. .S’lif/iion, 
[1896] 2 Q B 19. 

An intention to defraud js not negatived by show- 
ing that the immudiale puichasers of the aiticle 
which hears the false mark or description were not, and 
where known by the vendor not to be deceived by it. If it 
was sold to them with the intention oi knowledge that 
they should sell it again to persons who would be taken 
in by It, that is a sufficient fraud. Per Lord Hatherley, 
C., irt-f/icrspoo/i V Currie, L. R., 5 H. L., SOS at 517 ; per 
Lord Selborne, C., Sf«/?cr jlfo/iuc/«i i«p Co. v. Loog,8 A. 
C- at 18, and Johnston v. Or; Eicing, 7 A. C. 219 at 225, 
226 , per Kay, J., AnghSa^ss Condensed Milk Co v. Mei~ 
calf,2\ Ch. D. 454 at 458, 459 ; Seixo v. Provezende, L. 
R., 1 Ch. 192 at 196. The intention to defraud will be 
judged according to the effect that ’ , '.on, 
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however conveyed, or whatever form it may assume, 
will be likely to produce. This, again, will depend 
largely upon the class of persons to whom it is address- 
ed. Where the persons likely to be influenced judge 
mainly by the eye, a similarity of device will be 
more important than any amount of countervailing 
written matter, which would probably not be under- 
stood. Johnston v. Oir Euing, 7 A. C. at 225. So 
also persons unaccustomed to a critical examination of 
written documents may be easily taken m by marked 
siiuilavity of description, ivithout looking at minor state- 
ments which may alter its effect. Singer 'Maniifactuiing 

Co. v. Wilson, 3 A. C. at 390 ; Weir I. 556. It is not 
necessai'y that some one in fact should have been 
deceivi'd. Ss. •480 & 481 meieVy re-qnwe that the goods 
must be reasonably calculated to cause such deception, 
Biaham v. Beachim, 7Ch. D. 848; Ladler.W 

Ch, D- 649. Even actual proof that someone was really 
deceived may not be suflicient to satisfy this test, for 
that some one may be an abnormal individual and Ins 
having been deceived is no proof that the goods as 
offered weie reasonably calculated to deceive men m 
general, Civil Service Supply Association v. 

Ch. D. 512 at 516 ; contra Lee v. Bale]), L. R., 5 Ch. 155 
at 160. But, as oWrved by Bbasbyam Aiyangar, J., m 
15 M. L. J. 45 at 60, the absence of deception 
plaintiff’s and defendant’s marks have circulated ^ 
side for a considerable time may go far to negative t a 
the defendant’s mark is reasonably calculated to 
It to be believed that his goods are the goods of i 
plaintiff. Fuither, 2 >laintifr is not bound to wait im ' 
his customers are in fact deceived as the very lile o 
trade-mark depends upon the promptitude 
It is vindicated. The point has, however, been held o 
one of \aw’, seepe? Cotton, E. 5., in Lyndons 
mail, 32 Ch. D. 1C9 at 118, where Worthington J oo 
TiaJc-mmk. 14 Ch. D, 8, and Hosing'^ 

L. J. (Ch.) 975, aie /olloiced. High Courts m Indi^ 
constantly interleie in revision on the question w i 
trade-marks ars really different, or bear close resem ^ 
to. each other. [19121 M. W. N. 85=13 Cr. L. *•. “^6 
13 Ind. Ca,927; 7 M. L. T. 309=11 Cr. L. X 39^- 
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Ind. Ca. 683. On the other hand, no intention to de- 
fraud would be assumed where the document was in 
the natofP of a trade desciiption, addressed exclusively 
to expert u holesale dealers, who could not possibly 
misunderstand it. and which, in the ordinary course of 
business, would never reach any less experienced eyes 
per Lord Selborne, C., Singer Mann/acUiring Co. v. 
Loog, 8 A. C. IS at 20, 26. 

The following rule was laid down by Kekewich, J., as 
to the adii'issibility of evidence to prove a fiaudulent 
intention Sarlehner v ApoUinarix Co., [18971 ^ ^h. 
at 900. 

“If the defendant i goods, on the face of them, end hat ing regard 
to sur(oi<udiog iircumstancea, ftte calculated to deceive, itseetaa 
to me no evidence le required to prove the intention to 

deceive, nor ought time and monef to be expended on any suoh 
evidence The sound rule is that a man must be taken to have 
intended the reasonable and natural consequences of hig acts, add 
□0 more ‘e uanted. If, on the other band, a mere comparieon of 
the goods, having regard to surrounding circuisstances is not 
sufliciunt. then it is allowable to prove from other sources that 
what 18 . nr may be, apparent innocence was really intended to 
deceive. There can be no better evidence of intention to decetv'e 
than that of the deceiver himself, and this evidence may be given 
Vr'th e«\uai forte by admissions, oral or in writinv. or by inlerenoea 
from conbuct If the intent to deceive be once established, it is 
but II short step, though it is a step, and not an inevitable one, 
to the conclusion that the intention has been fulfilled, and that 
the good's are calculated to deceive.” 

199. Burthen of Proof. — Section 482 casts the buideu 
of proof upon the accused that he acted without intent to 
defraud. In a civil action for restraining the use of a false 
traile-ro^trk, the intent to defiaad is immaterial In 
Sin>;et Manu/nrficren, v. irifsoii, L. R.. 3 A. C. 376. 
Lord Cauus, C., observed, “ I wish to state in the most 
distinct manner that in my opinion fraud is not necessary 
to bo averred or proved in ordei to obtain protection for a 
trade-mark.” If a man’s tight to the exclusive use of a 
mark or name is infringed, it is of small account to him 
whether the invasion comes from a purpose to deceive 
or from ignoiaijce or inadvertence or an honest miscon- 
ception of tlie rights of the "parties. It is not the 
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intention of the party that is in question, but the fact 
whether his conduct is misleading or has a tendency 
to mislead. How far, then, in cases under s. 482 of 
the Code, and s. 6 of Act IV. of 1889, is tJie Crown 
relieved of the necessity to prove fraud, by the pro- 
vision that the defendant shall be convicted unles® he 
proves that he acted without intent to defiand? The 
answer to this will depend upon the facts of each parti- 
cular case. The prosecution must stait by piOMUg that 
the mark or description is, m fact, false. Wheie it is 
exactly the same as that of the goods which it untruly 
claims to be, as in the case of the soda water or gun- 
powder, mentioned in §§ 190 A 198, the intention to 
produce a false belief will be assumed, ttnless it is re- 
butted. Where, however, the imitation is not actual, but 
constructive, the Crown must prove that it was reason- 
ably calculated to produce a false belief, tbatu 
might be taken for another mark or description, but that 
in all fair piobability it would be taken for it 
again, the facts lead to a presumption tlutf'audwa 
intended, which the defendant must repel. Practically, 
the Crown must always make out a jmma jacie 
fraud. The defendant must show that in tho p.irticrt 
case he neither intended to commit a fraud, nor had any 
reason to believe that a fraud would he fjoinniitted 

Under the English Merchandise Marks Act 1887, s. - 
(2) which IS identical with s. 48G of the 1. P- C-* ’ 
laid down that its effect was 

“ To m.ike the maste^ or liabW criiuin-iHy 

of faiq .igents ftnd servants lO all OscS 
the conduct constitutioe the oOence «as pursued by sue i 

oragenta within the scope or in the course of theif 

and subject to this: that the jaaster or principal may be , , 

from criminal responsibility, where he can prove that he e 
m good faith, and had done all that it was reasonable 
prevent the commission by his servants and agents o 
against the Act." Coj>pe;i v. dfoorr fi893J 2 g. B 306 at 31% ; t « 
jVfiiifon V. Cooper, [1900] 2 Q B 522 

Nothing is saul about fraud in ss. ^^01 

because the very definition of counterfeiting is- 
implies fiaud I imagine that these sections app'> 
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actual, not to constructive, imitations. The imitation 
need not be exact, hut it must be intended to lepresent 
the very thing wliich is imitated, and not merely a 
completely diffeient thing, which an ignorant person 
might mistake for it 

Section -JKi) of the Code, and s. 7 of Act IV of 1889, 
seem to appl\ to peisons who have been the victims of a 
fraud practised bj someone else To exonerate them- 
selves they must lie prepared to prove three distinct 
matters, marked in). i5). u*> It is diflicult to see the 
difference between acting innocently and acting with- 
out intent to defraud. It may perhaps menn that the 
defendant’s mind was absolutely blank as to all fact? 
from which fraud could have been mfeired 

Act IV of 18H9. s 8, applies to peisons who have 
been the innocent instruments employed m cariying out 
a fiaud by the pume luovei in Die fi.iud Section 18 
(3) also protects a meie seivant who has acted inno- 
cently undei ordeis, and who lias given full infoimation 
against the inastei 
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CHAPTER XII. 


OFFENCES RELATING TO MARRIAGE. 

200. General considerations regarding validity of 
marriage. — Before examining the particular offences 
created by Chapter XX. of the Penal Code, it will be 
necessary to offer some remaks on certain questions 
w’bich affect the validity of a marriage or divorce. It is 
obvious that a man who was charged under s. 494 would 
be entitled to say that his former marriage was unlawful 
ab initio, or that it had been lawfully determined. .If 
the charge were under s. 497 he would be equally 
entitled to dispute the validity of the marriage whose 
rights be was accused of violating. 


Marriage . — Where the marriage in dispute 
celebrated in India, if the parties aie Hindu, Buddhist, 
Muhammedan, Sikh, Jain, or Jew, the validity of the 
marriage will be governed by the personal laiv of tie 
respective parties, or by such custom having the force 
of law as can be made out. The marriages of 
one or both of whom are Christians, are ^ 

the Indian Christian Marriage Act, XV. of 187'-, 
amended by latei enactments. Parsee mairnges a 
governed by Act XV. of 1865, and the re- marriages o 
Hindu converts bi' the Native Converts 
Dissoliciion Act, XXI. of 1800, while Act III. o " 
provides for persons if theie be any ^\ho do not 
the Christian, Jewish, Hindu, JIuhauimedan. u > 
Buddhist, Sikh, or Jain religions.^ This is 
popularly known as the Civil marriage or ‘ Bra “ J 
Marriage Act regarding the amendment of ^ihic 
Mas serious agitation recently. 


Where the courts of one country have to 
validity of a marriage contracted in in 

general principle is that laid down by_Ij(^d Bmti,, ^ 


Id down D> ° , 530 . 

Warrrnder v IVarrender. 2 Cl. & f- ^ t,piJ 

A mainage good by the laws of one , 7,iifv inar 
good in all others ivhere the question of its va i j 
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arise. Foi the question alwa’ s must be, Dicl the parties 
intend to contract mainage'^ And if they did that which, 
in the place they ai-e in, is deemed a marriage, they can* 
not reasonably, or sensibly, or safely be considered 
otherwise than as intending a marriage contract This 
IS the general rule of law ’* And it makes no difference 
that the marriage, if celebrated in the same manner in 
the country to which the parties belong would have been 
invalid, or even that the foreign countiy was sought for 
the express purpose of avoiding the difficulties thrown in 
the way of marriage by the law of their own country. 
This was the case with the well-known Gretna Green 
marriages, till they weie dealt with bj’ Act of Parliament, 
In Dalrymple v Dalrymple, 2 Hagg. Consist. 54, at 
58, a question arose as to the validity of a Scotch 
marnage contracted by mere verbal assent, and without 
any religious celebration, one of the parties being an 
English gentleman, not otheiwise lesident in Scotland 
than as being quarteied there with his legiment Sir 
W. Scott said “ P.eing entertained m an English court. 
It must be adjudicated accoidmg to the principles of 
English law’ applicable to such a case. But the only 
principle applicable to such a case by the law of England 
IS, that the validity of Majoi Goidon’s marriage rights 
must be tiled by leference to the law ol the country 
wheie, it they ev.ist at all. they had then origin And 
convc'isely, where a clandestine marriage in Fiance, be. 
tween two minors, British subjects, was celebiated in a 
manner which b\ the law of England was irregular, but 
not void and which by the law of France was abso- 
lutely null and void, it was decided that it must be 
treated as null and void iii England aho, since the Eng- 
lish law sanctioned and adopted as the uile of decision 
the law (il France Sciim*.hiiev Scrmi'^hiie.Z Hagg, 
Consist. 395. 

An esception to tins lule was suggested by Lord 
Stowell in V Smith, 2 Hagg. Consist 371^ 

1 St. Tr. (N. S.) 1053 recognized by Sir W. P Wood, 
V C , in .lrwntri 7 i» V .Irwitaj/r, L. R., 3 Eq. 343, There 
a inavnage had been celebrated at the Cape of Good 
Hone, a yeai after its sucrendei to the English, by 
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the chaplaia of the British garrison, imdei a licence 
from the Commander in-Chief. The husband ifas 
twenty-one, and by Dutch law he was not entitled to 
marry without the consent of his parents till thirty, and 
in other respects the formalities of the Dutch law were 
not complied with. Loid Stowell said : 

“ It Is true, iudced, that ElagUsh decUiotis have established this 
rule, that a foieign marmge, valid accot'dmg to the law of the 
place where it la celebrfkted, « valid eyerywhere else; but they 
have not, e tattutio. established that marriages of British Bubjects, 
not good according to the Lviv of the place where they are 
celebrated, are universally, and under all possible circumstances, 
to be regaided !vs invalid in England. It is, therefore, certimly 
to be advised that the safest couise is always to be married 
according to tb ' ' 

stirred ; but if 
iliffloulties, the 

ehall not be taarr'ied abroad. And even In cases where bo 
difficulties of that in' ’ '* ' ■*■■■’ 

practice has been aa 
of the one country 

and of the other that has silently accepted them, the courts of 
(his country, I preautr' • •” v,iudity 

upon these large and g 
case of marriage as 
necessity as can be." 

0 / Iji'imi>inn, 10 East. 287, Ifemiihh v. 9 H. b Ca. 

«11 Enl. R. 135,C„lltna Ciilli»‘dtm] P. 116 

It must be veraembeied that a marriage maj 1^^ 
iviegular, and in that sense illegal, without bong 
invalid. Where the illegality consists in the breach o a 
statute it will always he a question whether the statu e 
intended that a couple should be married in a partfcu ar 
\\ay, subject to such penalties as are incurred by 
who knowingly violate a statute, or whether it 
that persons who believed they were married should hn 
that they had never been marned. Such a (juestion arcs 
in 1845 under an Act of New South Wales. It recitcn 
that doubts had arisen as to the validity of 
between poisons who were not members of the 
England, and went on to provide that Scotch 
tenans or Roman Catholics might, after making a dec 
ration in a prescribed form, be married bj’ a •, 

the Presbyterian or Roman Catholic Church- Tb0 6 
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\va'« for nullity of iDAuia«'i\ the giound being that two 
per«ou«;. neithpi of whom was either Presbyterian or 
Rom m Garlic he. and who had never made the prescribed 
declai.itinn li.id been mained by a P’esbytenan clergy- 
man Dj Lnsliington pmnoiineed against the piayer 
that the mairiage slionld be declared null and void 
Aftei ii-viewing the senes of English Marriages Acts 
and the decisions upon them, he said 

‘ Kicjin this eximin.ition I druw t«o conclusiOQs (1) Th.it, so 
tar as my ’ ’ '' 

decision tl 
hihitoii tir 

that nullitv u is declared m the \ct i*i) Th>i viewing the Suc- 
cession Marruge Acts, it .ippe.us that prohibitory woeds, without 
a decl-vratioix of iiulliU were not considered by the Icgisl.iture as 
creating a uullitt, and that this is a legislative interpretation 
of acts relati\e to roairiage Collottl i>if<chnan,i Rob Eec. 
SOS at 317 In a cise between the same parties 1 Rob , Eec. S80, 
it was laid dounthit acts uf t'olonial legislatures which are tn 
nri iiinhri'l wiih Imperial Statutes should be governed bv the 
same rules of construction Where the actual words of an English 
Statute hive been construcil b\ a Court of Apueal m Englandi 
Colonial Courts are bound to place asimiUi eonstruotion upon 
Bimilai i\ord« in a Colonial Act Fumblr v ijitl, 3 A. C 342 

When we apeak of a mainage which 1 % valid m the 
country wheie it takes place being valid eveiywhere, 
till', must be understood as refeinng to the viodc in 
nhich u IS cell biatcd, nut to the substance oi the mar- 
1 laue contiact itselt Maiiiage means a ditfeient thing in 
Clmstian and in non-Chnstian countiies, and when 
I'lthei of the paities to a mariiage is a Chiistun, 
the (juestion for a Christian court is not whether the 
mainage was valid where it took place, but whether 
that which was called a marriage in one country is the 
sdiue thing which call a marriage As Lord 

Bioughatij said in the case alieadv cited Wariender v 
Wan ntdfi . 2 Cl. & F. 438, at 533. 

‘ Marriagt i^ one uiid the t,ame thing, substantially, all the 
world o»er Oui whole Ivw of marriage assumes this , and it 13 
important to obseivc tnat we regard it as a wholly different thing, 
a diffeicnt from Turkish or other marriages among infidel 

nations, because we cleaily neter would recognize the plurality 
of wi\es, and consequent validity of second marriages st.inding 
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tbe first, which second maniages the laws of those countries 
authorize and validate.*’ 

When, therefore, a Christian enters into a marriage 
in a non-Christian eouniry, it is not necessarily valid 
because it is a good marriage in that country, nor is it 
necessarily invalid because it does not profess to be a 
Christian marriage. The sole question is, whether the 
contract entered into between the parties was intended 
by them to be a “ marriage as understood in Christen- 
dom, which for this purpose may be defined to be the 
voluntary union for life o( one roan and one woman to 
the exclusion of all others.” Per Lord Penzance, Hyde 
V. Byde, L, R. 1 P. & D. 130 at 133. 

These principles aie very clearly illustrated by two 
cases, in one of which the marriage was held invalid, 
while in the other it was held valid In the former 
case, In re Bethell, 38 Ch. D. 220, a question arose as 
to the legitimacy of the child of C. Bethell, a domiciled 
English subject, who went through tbe form of marriage 
with Teepoo, a woman of the Baralong tribe in Bechu- 
analand, according to the custom of the Baralong tribe, 
and had issue by her. It was proved that the Baralongs 
had not any religion, nor any religious customs, and that 
polygamy was allowed in that triW. Upon these facts, 
and vvith reference to the authorities above cited, it was 
held that the union of the parties, although it * 

hear the name of a marriage, and the parties of it might 
be designated husband and wife, was not a vali 
marriage according to tbe laws of England. On the 
othei hand, in a suit brought to establish the legitimacy 
of the issue of a marriage celebiated in Japan, accoriling 
to Japanese procedure, between a domiciled Englishman 
and a Japanese lady, the marriage was held valid, 
was proved by a professot of law in Japan that the f 
tioner was precluded by the marriage from inteimair} 
ing with any other woman during the subsistence o ‘ 

said marriage The President, Sir James HauncH, a 

adopting the definition of luariiage given by hi ‘ 

Penzance, saifl- “Though throughout the 

that have beeVi given on this subject, the p i*^ 
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‘Christian Marriage.’ ‘ Maniage in ChnstenJom,’ or 
some equivalent phrase has been used, that has only- 
been for convenience to express the idea. But the idea 
which was to be expressed was, that the only marriage 
recogni-'ed in Christian countnes and in Christendom is 
the inirriacre of the exclusive kind I have mentioned, 
and h'.Te it was proved that in Japan marriage was of 
that Gharaoter.” Brinkley v. Altt/-Gen , 15 P. D. 96. 

The converse case of the validity of theraainageof 
a ' T.r , , . , .r , 'lut temporarily 

re Englisliworaan 

in , , Chcttij, L. R. 

[1909] P. 67. There the husband, a high caste Hindu, 
capable under Hindu law of marrying an unlimited 
number of wives restricted to his own caste-women, 
went thiough a form of martiage with an lOnglish- 
woman at a Registiar’s olhee in London. In lesi&tmg 
the Mife's application foi a judicial separation, he rested 
the invalidity of the English marriage on tlie ground 
that by his pcisonal law he was incapable of entering 
into a mairiagc leiationship with any woman outside 
his own caste 

The l’resi<lent, Sn iinnll Dxrms, attir a« exhaustive coasidor- 
atioii of theauthoriltes, and tlieoimuon expiessed by Ijir iUshyara 
Aijantfai, as an expeit witness, approved of the following ptopo 
eition in Jiwi/f’ii hon/it ih , p 22J “A marriage celebrated m 
Engl.aiid IS not ipv.blid, on .iccount of anv mcapioity of either of 
the parties, which, though enforced the law of his or her do- 
micile, IS of a kind to which our Courts refuse recognition," and 
held that “ a inan inariymg an English girl domiciled in this 
counliy, does not carry with him a disability of a pergonal charac- 
ter imposed b> the law of his own country which would prevent 
him from entering into a marriage with her m his country, the 
marriage being one which would be recognised by the law of 
England, as valid between persons domiciled here . . . The 
present case is that of a Biitish subject from Ifiitish India marry- 
ing an English girl w ith due form in Engl.iiid, and now setting up 
an objectron to the raarKagw that be fr.is a persoaai disquafifi- 
cation when in India. Ought ho be allowed to do so Ought a 
foreigner domiciled abroad, who comes to this country and here 
raarnes, in due form lucoidmg to English Liw, another person 
domiciled in England, to ho allowed to -assert that he c.inies 
about with him, while heie, the burden of an incapacity imposed 
by the laws of the foreign domicile todo thit which he has done 
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volunUirily and in due form according to the ]a\\ s of England, or 
to repudiate his marriage on the ground that he is incajubtcof 
doing what he has done, and ought oiir courts support such en 
assertion and repudiation, with the consequent effects on the 
position of the wife and the legitimacy of the child? To my 
mind the answer should be * No. ' This, of course, applies with 
equal, if not greater, force toaBrit'sh subject domiciled abroad, ” 
p. S7). See also CoUnt v. Heefor, 19 Eq. 331. 

It is scaiceiy necessarj* to say that the rnle in. In re 
Bethcll and in Brinklet/ v. Alty.~Gcn. only applies to the 
/narriage of a Christian. If the ICngJish courts had 
to consider the marriage beticecn Hindus or Muham- 
medans, they would decide it according to the law of 
their (tntus. If, howeser, a Muharamedan were to 
marry in England an Englishwoman according to the law 
of the A’ornH, a«! lias sometimes happened in late years, 
although the marriage would be perfectly valid according 
to Muhammedan law, it is very questionable wliether an 
English, or even an Indian comt, would recognize it as 
giving rise to any rights or liabilities on hei pat t. Where 
a man who contracted a Mormon marriage, and hod 
then abandoned Jlorinonisin, sued his wife for a divorce, 
the court refused to grant it, on the ground that th? 
ceiemony had not piodiiced the relation of inaiiiage 
between the parties, Hyde v. Hyde, L. R., 1 ^ P’ 

130. The question would be. Can an Englishwoman, hy 
any act of her own, get rid of the personal incapacity to 
contract a polygamous marriage? This seems to turn upon 


Dot the only known exceptions to the rule, are 
marriages involving polygamy and incest; those pon* 
lively prohibited by the public law of a country fro 
jnotives of policy ; as, for instance, marriages contrac u 
in violation of the Royal Carriage .-let. 12 ^ *’ * 

11 (The Sussex Peerage case, II Cl. & F. 85=o fcnff. 
Rep. 1034=6 St. Tr. (N. S.) 79. As to 
originally void by reason of fraud, see Mossv. • ^ ’ 
[1897] P. 263, and those celebrated in foreign coiinim_ 
by subjects entitling themselves, under special ci'c 
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stances, to the benefit of the laws of their own country* 
"In respect to the first e^ceptlon, that of marriage 
T r>* • ‘ ‘ . ■'erstood 

* • ■ ' Chris- 

' estuouB 

■ . • . 1. The 

English Courts, as has been shown, not merely consider 
a polygamons marriage unlawful, but treat it as not 
coming within then definition of marriage Suppose, 
then, that a 'Muharnniedan in England contracted a 
marriage with an Englishwoman. The question would 
be, what was the nature of the contract entered into? 
If the maruage was celebrated in a church, it would be 
a Christian, not a polygamous maruage, and would be 
valid as such The statutes which authorise marriage 
before a Begistrar make no reference to the religion of 
the parties, and contain nothing of a religious element. 
But as they all ve<j«ue a declai.ition bv the pniies that 
they knon of no matter of Uwful hindiance to the 
marriage, see 10 A. 20 Vict , c 110. it must bo assumed 
that the statute^ only contemplate a maiiiage which is 
considered lawful in England, and theiefuremonogainous. 
If, howevei, the maruage weie cel^biated m the mosque 
at Liverpool by a Muh.unmcdan Cazi, it would purport 
to be a Muhammedan marriage, with all its incidents. 
It would be perfectly good by Muhammedan law, but it 
would be invalid and a nuHiiy by the law of the country 
wheie it took place, and therefoie, according to interna- 
tional law, it ought to lie treated as invalid everywhere. 
It such a marriage took place in Biitish India, and if the 
Englishwoman was a professing Christian, it would be 

* Bee to marriages celebrated abroad by i British coosiil, stat. 13 
A 13 Vict . t G9 , or by a British clorgymao or chaplain, 4 Geo. IV , c. 
01. Foreign ^latciage \ct. 1893 (S5 A 5b Vict.. c 23) The Foreign 
Marriage Act, 1602, only applied where both pattica to the marriage 
were resident m the place where it was solemnised This delect 
Was remedied by various provisions contained la the Foreign Marriages 
Orders m Cooncil, 1001 and lOOS The last-named Order suggested, 
thet effect might be gives to it in British Colonies or in India by 
spcciallcgislatiou, regulating tbe&otica to be given where only one of 



Lfook V. Btook. [ch. xii; 

invalid, unless ifc Wias celebiated undec Act XV. of 1872. 
And under s. 88 of that Act, no marriages are valid which 
aie forbidden by the personal law of either of the parties 
Apparently, then, the onl}' cases in which a difficulty 
could really arise would be, first, if the woman, having 
previously adopted the law of the Koran, had married 
according to Muhammadan ceremonial m Britisli India ; 
or, secondly, it the maiiiage had taken place in a native 
State. In either case the question would probably de- 
pend on the domicile of the woman at the time of mar- 
riage, as being English or otherwise. 

The effect of domicile upon the decision of such cases 
has been much considered wlieie the objection to 
the mainage was that it was of an incestuous character. 

In Brooly. B)Ook, 9 H. L. Ca. 193, at 207.212, 
214, two domiciled British .subjects, being a wilower 
and the sister of his deceased wife, went to Denmark 
and married, mariiages between persons so related being 
legal m that country. Their marriage was Jield void m 
England. Lord Campbell, C., said: “.■Vllhough the 
forms of celebrating the foreign marriage may ho differ- 
ent from those required by the law of the country of 
domicile, the marriage may be good eveiywhere. Cut 
if the contract of marriage is such in its essentials as to 
be contrary to the law of the country of domicile, and it 
is declared void by that law. it is to be considered as 
void in the country of domicile, though not contrary to 
the law of the country m which it was celebrated”. " It 
is quite obvious that no civilized State can allow its domi- 
ciled subjects or citizens, by making a temporary visit 
to a foreign country, to enter into a contract to be per- 
formed in the place of domicile, if the contract is foibn - 
den by the law of the place of domicile as contrari to 
religion, or morality, or any of its fundamental 
tutions. A marriage between a man and the sister <u ins 
dcccasd wife, being Danish subjects domiciled in 
mark, may be good all over the world, and this migh 
likewise be so, even if they were native-born Dngns^J 
subjects, who had abandoned their English domicile- 
A similar decision was given in a case where t ic. 
widower being a domiciled British subject married lus 
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decease*! wife’s sister, who was resident and domiciled 
in Frankfort, at the place of her domicile, where such 
marriages were lawful. In this case the widower was 
a native of He«se Cassel. where such marriages were 
also lawful, but suhseqnentlv became naturalized and 
domiciled in England Mette Mettr, 1 Sw. & Tr. 416 
=28 U J. (P. & M ) 117 ; re De mUon [1900] 2 Ch. 481. 
See Harford v Aforris. 2 Hagg. (Consist) 423, at 434; 
irurrcndcr Y. re»»rfer, 2 Cl & F. 488, 

The judgment in Broo\ v Brook was expressly lested 
hy Lord Campbell on the giound, that various statutes 
of the reign of Hency VllI had declaied such maiiiages 
to be contrary to (5od’s law. and that the same view 
must he taken in all comts and pioceedings of the king- 
dom and not on the giound that the st\t 5 and 6 Will. 
IV , c .)4. had declared such :narnages te he void ah 
initio, instead of being mei»dy voidable as they had been 
before He mtmiated hi*> 'pinion, that on this giound 
even the Danish it the question came be- 

fore them, would decide against the validity of the 
mariiage It was fioni the lattei point of view, 
Sottomayor v De Burros. L. R., 2 P. D. 81: 3 P. D. 1 
had to be consideied Heie two Portuguese sub- 
jects, who wei'* first cou^ms t<i e.i' h other, came to 
reside m England in I8»s,and in MiiOthey weiemaiiied 
in London In lh7i they letmned to Poitugal, and 
subsequently tli«’ lady petit’oned to have hei mariiage set 
aside as being null and void U was admitted that by the 
law of Portugal nj.itnages between fiist cousins were 
held to be incestuous, and theieloie illegal, though they 
might be celebrated undei a Papil dispensation Both 
cousins wcte Portuguese by domicile when they came to 
England, and the case was aigued on the supposition 
(which tuined out to be eiioneonsi that the domicile of 
both parties continued to be Poituguese at tlie tune of 
the inarnago On this assumption the Couit of Appeal 
held that the mamage was void They said L. R. 3 
P. D., at 5 — 7. "The law of a country wheie a mar- 
riage IS solemnized must alone decide all questions 
relating to the validity ot the ceiemony by which the 
marriage is alleged to have been constituted , but, as in 
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and a French pul of twent}'*two, both domiciled in 
France, came over to England to be married, in order 
to evade the French law which renders persons of that 
age incompetent to contiact marriage without the con- 
sent of their parents. On their return to France, the 
French couits declared the marriage void A suit was 
then brought m England for a similar purpose, but was 
disim«sed The Gonit held that wheie the marriage 
itself was one which might lawfully be conti acted, the 
personal capacity to entci into such a mariiage must 
be nidged m the comts of the countiv wliere it was 
celebrated, In the laws ol that coimtiv alone This 
decision was aUo lecognizcd bv the Cumt of Appf*a!. 
in L. R.. 3 P- D.. at 7. but was nnt on the narrow' 
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of her domicile for breaches of marital lelations. This 
dictum was followed by Baigrave Dean, J., m SMhatos 
Stathatos, [1913] P.46. There an Englishwoman 
married a Gieek, but subsequently he got the Greek court 
to adjudge the marriage a nullity on the ground no priest 
of the Greek church was present at the English mar- 
riage. The President said, “I think that for an English- 
woman, as Miss Henry the present petitioner was, domi- 
ciled here and married here to be told that she is a wife in 
England but no wife in Greece, the country of her hus- 
band, would be a disgrace both to our law and to onr 
practice. Theremustbea wayoutofit. The only payout 
of it IS that which has been suggested. She became a 
Greek subject domiciled in Greece by her marriage with 
the respondent. The Greek court has said : ‘ No, we can- 
not recognize you ; you must go back to your Engh-sh 
domicile and get what relief you can from the courts of 
that domicile.’ She has come to this court and asks 
for lelief by virtue of her English domicile wliich^ 
she says, the Greek court has throwm lier back upon. 
This view was followed by Sir Samuel ICvans in 
ileMontaigu v. deMontaigu, [1913] P. 154. A decision 
similar to that in Sinionm v. Mallac, was given by 
the court of the domicile in an Irish case. Stetle v- 
Braddell, Milward, Ecc. Rep. 1, cited and approved 
by Lord Campbell in Brook v. Brook, 9 H, L. Ca. 
at 216. There an Irish statute enacted that any mar- 
riage had, without the cousent of the parents or 
guardian, where either of the parties was under twenty- 
one, should be absolutely null and void, and might e 
set aside by suit. An Irish minor went to Scotland, an 
there married a Scotch lady without the consent of 
father. Such a marria'ge was good by Scotch law. R 
a suit brought in Ireland to declare the marriage void.n 
was lield valid, on the ground that as both 
of the age of consent, and as the raaifia/'c was ya i 7 
the l.i\v of Scotland, it could not be impeached m m 
country where the husband was domiciled. 
have been otherwise if the union had been » 

by tlie Jaw of Ireland as being contrarv^ to tlic >yO 
God In another Irish case of Usher v. Usher, L , 

2 Ir. R. 445, a marriage was solemnized m 
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between t vo lioman Catholics bv a Roman Chuicb 
Priest m the presence of only one witness and m con- 
travention of the decree of tho Council ut Trent requiring 
at least two witnesses It was held the marriage though 
in contravention of the law of the Ilonian Catholic Church 
was valid being m accordance with the law of the land. 
In the case of a Hindu proceeding to England to get 
married m a Registry under the piovisinns ol X‘J 20 
Viet. C 119 so as to avoid the declaration ot negation of 
all faiths requued by s 10 of the Indian .\i:t III of 
1872, the same result will follow and the maiiiage will 
be good even in India, as theie is no statuto' y piohihi- 
tion of such marriages . the d» claiaiion under s 10 of the 
Indian A.ct being only an integial pait of the ni.uiiage 
ceremonial undei the Act. as the consent ot the p.ueiits 
under French 'aw was declaied to h** in Sinijnin v. 
Mallac. 

In Brooh v lifs'jh, 9 H. L. Ca. at 214, Lord 
Campbell, C., evpiessed the opinion that the Act 5 6 

"Will. IV., c •'5-1. which lendercd mainages with a de- 
ceased wife’s sister void, and not ineiely voidable, would 
not extend to any tonqueied colony in which a difter- 
ent law of maruage prevailed Accordingly, it has been 
held that the statute does not evteiid to India, even 
within the Presidency towns. 2 Hyde, 65. The obli- 
gation upon Englishmen not to contract such mauiages 
does not, however, depend upon that statute, but upon 
the law which prevailed in England befoie it was passed. 
Accoidingly, those who aie governed by that law come 
undei the same piohibition if they contiact such mar- 
riages m India, Fuither, the English law\ as declaied 
by the statutes ot Heniy VIII, was itself only a branch 
of the general Ecclesiastical law. whicli then and still 
pievails in many paits of Ghiistcudom , and this binds 
many classes of Christians w'oo aie not subject to 
Engirs?! /aw The <jues£con has aiisen in Ini/ia m both 
ways In 12 C. 706, the iiaities who had contracted 
such a marriage weie East Indian*’, meinbeis of the 
Roman Catholic Church, and niairied according to its 
rites In a suit by the husband loi a declaiation of 
nullity of mairiage, the question aiose, What was the 
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of licr domicile for bleaches of marital relations. This 
dictum was followed by Bargiave Dean, J., m Stathnios 
V. Stathaios, [1913] P. 46. There an Englishwoman 
married a Gi eek, but subsequently he got the Greek court 
to adjudge the marriage a nullity on the ground no priest 
of the Greek church was present at the English mar- 
riage. The President said, “ I think that for an English- 
woman. as Miss Henry the present petitioner was, domi- 
ciled here and marriedheie to be told that she is a wife m 
England but no wife in Gieece, the country of her hus- 
band, would be a disgrace both to our law and to our 
practice. There mnstbea way outof it. The only uay out 
of it is that which has been suggested. She became a 
Gieek subject domiciled in Greece by her marriage with 
the 1 espondent. The Greek court has said : ' No, we can- 
not recognize you ; you must go back to your English 
domicile and get what relief you can from the courts of 
that domicile ’ Slie has come to this court and asks 
foi lelief by viitue of her English domicile v/hich, 
she says, the Greek court has thrown her back upon. 
This view was followed by Sir Samuel Evans in 
deMontaigu v. de3Iontaigu, [1913] P. 154. A deci'ion 
similar to that in Sintonin v. Mallac, was givt^ 
the court of the domicile in an Iiish case. Steele v» 
Braddell, Milward, Ecc. Rep. 1, cited and approved 
by Lord Campbell in Brook v. Brook, 9 H. b. C-a. 
at 216. There an Irish statute enacted that any mar- 
iiage had, without the consent of the parents or 
guaidian, where either of the parties was under twen y* 
one, should be absolutely null and void, and nng 
set aside by suit. An Irish minor went to ’ 

there married a Scotch lady without the consent o i 
father. Such a marria'ge was good by Scotch la"* 
a suit brought in Ireland to declare the marriage voi , 
was ]>eld valid, on the giound that as both 
of the age of consent, and as the marriage was ^a i 
the law of Scotland, it could not be impeached 
countiy where the husband was domiciled. 
have been otherwise if the union had been P^® 
by tile law of Ireland as being contrary to the j.® -ji 
God In another Iiish case of Usher v. J- 

2 Ir. R. 445, a marriage was solemnized m r 
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between two Koinan Catholics bv a Roman Chmcb 
Priest in the presence of only one witness and in con- 
travention of the decree of the Council ol Trent requuing 
at least two witnesses It was held the niariiage though 
in contravention of the law of the Koinan Catliolic Cluirch 
was valid being in accordance with the law of the land. 
In the case of a Hindu proceeding to Hngland to get 
married in a Kegistry under the pioMSions of ID 20 
Vict. C. 119 so as to avoid the declaration ot negation of 
all faiths required by s 10 of the Indian Act III of 
1872. the same result will follow and the mainage will 
be good even in India, as theie is no statutO'-y piuhibi- 
tion of such matriages, the declaration under s 10 of the 
Indian Act being only an integral pait of the inaiuage 
ceremonial under the Act. as the consent of thepiients 
under Fiench *aw wa« declared to b*- in Sunonin v. 
Mallac. 


In Broo\ v DfM. 9 H. L. Ca. at 214, Lord 
Campbell, C., espiessed the opinion that the Act 5 .V G 
Will. IV., c. j 4, which lendered maiiiages with a de- 
ceased wife’s sister void, and not ineiely voidable, would 
not extend to any conquei-ed colony in which a differ- 
ent law of mariiage pievailed Accordingly, it has been 
held that the statute does not extend to Indi.a even 
within the Presidency towns 2 Hyde. 65. The obli- 
gation upon Englishmen not to contract such inairiages 
does not, however, depend itpon that statute, but upon 
the law which prevailed in England before it was passed 
Accoidingly, those who are governed by that law come 
under the same prohibition if they contract such mar 
nages in India. Further, the English law-, as declared 
by the statutes ot Hcniy VIII, was itselt only a bianch 
of the general Eeclcsiastica! law, which then and still 
prevails m many parts of Christendom; and th,c 
many classes of Christians who aie nni .. i . 
English law The question has arisen yTL t 

way\ In 12 C. 706. the parties S h Jl ^ 
such a iiiariiage were East Indians memh 
Roman Catholic Cburcb. and noamed nr. 
rites In a suit bv the hosband^or a a '1 

r^( mni.i-irro the r»noe*...~ ^ dCclaiatiOn of 

was th* 


nullity of raaiiiage, the question ar^e**lVhaT''^^'°” 
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meaning of s. 19 of the Divorce Act, IV. of 18G0, 
which authorized such a declaration on the ground 
that “ the parties are within the prohibited degrees of 
consanguinity (whether natural or legal) or of affinity?” 
The Full Bench, upon an examination of the whole 
course of matrimonial legislation for India, held that it 
was not intended to introduce the English law of pro-, 
hibited degrees to persons not already governed by it. 
and that “ the prohibited degrees for the parties to tliis 
marriage were not the degrees prohibited by the law of 
England, but those prohibited by the customary U" of 
the class to which they belong, that is to say, the law of 
the Homan Catholic as applied in this country." That 
law, it appeared, prohibited such marriages unless a dis- 
pensation was obtained fioin the Archbishop of Calcutta. 
Three years later, in a case where such a maiiiage 'US 
celebiated between doioicUed English people, members 
of the Church of England, Mr. Justice Straight 
invalid (Unreported Case referred to in 16 A. at 215 
on the giound that the parties were subject to the law 
of their domicile. In 17 C.324, an exactly similar case 
which arose in 1890, Wilson, J., while not dccunn; 
whether the mat riage was tendered illegal by the law o 
the domicile, decided that it was necessarily 
being opposed to the law of the Church of England. •- 
also 16 A. 212, at 215. 


201. Evidence in proof of Marriage. The a 
marriage, like any other fact, must be proved )) 
person whose case requires it to Ik* established. 18 • 

R. No.4; 1878 P, R. No. 27; 1893 P. R- Nf ^7. 

offences under Chapter XX. of the Code, t lie burthen 
on the prosecution. If a man, being charged « it » r . 
asserts that the iioman was his wife, the 
rest on him. The amount of proof which esU ^ 
such a prima facie case as is sufllcient, unless i 
placed, varies according to the nature of the prece 
and accoiding to the sort of evidence^ which mav 
ally be expected in each particular instance. • ^ 

Cranworth said in the Breadalbane case : L. R.i * ^ 


.... .n the Breadalbane '■ " -i^^c 

Ca., at 200. “ If the validity of the parents mar 

should be disputed, it might become noccssar} 
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person claimiii" ns their child to establish its validitj'. 
And inasmuch as m England all maniages are solem- 
nized in public, and publicly lecorded, it is reasonable 
to require the claimant to give positive evidence of Us 
celebration, or ebe to explain whv he is unable to do so ” 
In civil cases, however, such evidence, though it is the 
most satisfactory, is not necessary As the Judicial 
Committee said m such a case fiom Ce\ ion .S'n's/ry v. 
Seinhecftty 6 A. C. 364, at371. “ Accoulmg to the Roman 
la%s , there ivas a piesmnption m favoiu of rnainage. lather 
than of concubinage It does not, tlietofoie. appeal to 
then Lordships that the law of Ceylon is different fiom 
that which prevails m this countis .m* . tiiat wheie a man 
and woman are proved to have lived together as man 
and wife, the law will presume, unless the contiaii be 
cJearJy proved, that thei iveie together m con- 

sequence of a valid marriage, and not m a state of con- 
cubinage.” In a divoicc suit in Bomba\ wiieie it was 
objected on appeal that no e\idence of tiu mauiage had 
been given, though it had not been lUnied, and no 
issue had been taised upon it, Saigont, CJ, said 
** Strict proof of luauiage is not neccssaiy, tlie meie fact 
that people applj to a Couit f«>i a divoioe laisos a pre- 
sumption of maniage 20 B.362 at 364. See also George 
v. Tinier, [1904] I Ch. 456. Meie reputation that such 
persons were mained. enteitaiued bj liiends and neigh- 
bours, IS sufficient loi this purpose and even if the 
reputation be divided, it is still admissible foi nhatevei it 
isvsorth Lyles- 19 Eq., 98. I'pon this point, 

ho\\ever, the Indian Law ot Evidence is moie strict, as 
mere opinion is inadmissible, even in civil cases, as proof 
of mariiage, unless it is evidenced by conduct, or is a 
statement of a deceased peisonwhobad special means 
of knowledge E%. Acts .^2 . cl (5). (f>). s .'sO. 

In criminal cases it is different Were the fact of a 
marriage is an essential element m the offence charged, 
the prosecution must make out then case completely, 
and not by meie mfeience Although m the great 
majority of cases people who live togethei as man and 
wife do so because they' ace man and wife, theie aie very 
numeious exceptions, and the prisoner has a right to 
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call upon the Crown to exclude those exceptions In a 
case of enticiofT away a married woman, if it is proved 
that the marriage was voidable at the option of the wife, 
e. p. in Muhammedan Liw, under the doctrine of ‘op- 
tion of puheiiy,' then no offence under s. -lOSis made oat. 
1910 P. R. No. 33=1910 P. W. R. (Cr.) 33=n Cr. L. J. 
664=8 In. Ca. 494. The rule upon this point was laid 
down by Lord Mansfield in the case of Morris v. iUiV/tfr, 
4Burr.2057=l W. El. 632. That wasan actionforcr/w 
con., that is, a suit for dama/es for adultery with the plain- 
tiff’s wife. There the plaintiff was unable to prove the ac- 
tual marriage either by any rcgistr}', or by witnesses who 
weie present when it took place. But he proved articles 
between the man and his wife made after marnage, for 
the settling of the wife’s estate with the privity of the 
relations on both sides. He proved cohabitation, tha 
the lady bore her husband’s name, and was receive 
as such by everybody. Ho also proved that t e 
defendant confessed that she was Captain Mortis s wi e, 
and that she had committed adultery. 


Lord Mansfleia.OJ., Mid: "Weareoll clMilyofopinlon 
this kind of aotion, an action for crim. row. there ^ . 

ovideneo of a marri.age in fact. Acknowledgment, conaoi • 
and reputation, aro not suflicient to maintain „f 

no do not nt present define what may or may not be ^ 

a marriage ID fact. This is a Bort of criinimil action. .. 
no other way of punishing this crime at common . j 

not depend upon the mere reputition of a m.xrriage 
from iho conduct and declar.ilions of the party ..‘g,* 

prosecntions for bigamy a iD.irriagc in fact must be prove . - 

aa to the insufiicicncy in a c.»se of big.nny of an odraission 
defendant that he bad been previously mirrled.7f. v- in i wye, 

178, by Lusb, J., and Lyon's case, I LV'f, f. C. 


This rule has been followed m India. The . 
Evidence Act, s. 50, provides that opinion evidence 
conduct shall not be suflicient to prove . 


prosecutions under Chapter XX. of the Code. J” 

.._a. _ ..... ^ . K.. ^ Court held that liMOS 


under s. d98, the Calcutta High Court held tnai b 
together as man and wife was sufficient cyid 


marriage to throw upon the prisoner the g 

displace It. 8B L. R. Appx. 63=17 ''f* . puH 

Tins caso,^ however, was formally overruled by 
Bench in 5^.566 in a prosecution under s. lin. 


There 
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the only evidence of the marriage was the statement of 
the prosecutot. “She ts my nife by inarnase.” and the 
statement of the woman, “I am married to Somea” — the 
prosecutor. The Court held the evidence insufficient. 
They said- "The provisions of the Evidence Act, s 50, 
seem to point out verv plainly, that where the marriage 
is an ingredient in the offence, as in higamy. adultery, 
and the enticing of married women, the fact of the 
marriage must he strictly proved in the regular way.” 
A similar decision was given in 5 A. 233. where the 
evidence was e\actly the same, with the addition of a 
statement by the prisoner before the committing 
magistrate, “ Parbattia is the wife of Dubii 

Straight, J , follow log the detisioo last quoted, said : “ The judge 
should have required some satistactory proof, independent of the 
very MiBue ol Duloi a.ii4 IVirUiltm, to %hcf« that the 

ceremony of loarruge, as recognized among K'uhi»> had taken 
place between them , and his remark that ‘ the evidence clearly 
establishes that Vorbattia is the lawful wife of Vnbi <> A'r« hi ' was 
obv iously made ii ithout sufficient care or redection " 

The principle laid down in both tliese cases, that 
satisfactory’ evidence of an actual marriage must be 
given, is, of couise, correct, and in the case which was 
overruled no such evidence had been oSeied See 
Ratanlal 190 where the above lulings weie followed. 
The accused’s statement cannot be used where the 
prosecution case contains a seiious gap legaiding proof 
of a valid first marriage, 26 C. 49 ; Flaherty, 2 C. 
&K. 782; Lindsay, %% J. P. 505=18 T. L. R. 761 ; 
Savage, 13 Cox. 178. contra John Newton, (1843) 2 M. 
&Rob. 503=1 Cox. 30. But it is difficult to see why the 
evidence in 5 C. 566 & 5 A. 233 was considered in- 
sufficient In the lull Bench case, Gaith, C J , merely 
said, •' The lact of the maniage must be strictly 
proved m the regular way ” In the Allahabad case, 
Straight, J , seems to have thought evidence should have 
been offered to show that the ceremonies used were 
sufficient foi the puipose of a Kurhx in, linage The 
ordinaiy evidence of a maiiiage !>. that of persons who 
swear that they weic ptesent at it. aod that the paities 
now conceined aie the same whom they saw marued. 
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JI thefe is sny doabt whether the marriage was a iegai 
one, they are cross-examined, and if their answers leave 
the matter }ii doubt, of course the case brestsdowii. Ji 
is difiicult to see why the evidence of the alleged husband 
and Wife themselves, if given with sufficient particulaiitj 
as to time, place, and circumstances, and subject to cross- 
examination, should not be enough to prove a fact of 
which thf "■ — v^'— M?Unpa< 5 eg, 


and as to ve. 

In neithe , to 

have been in any way questioned, by cross-exarainaliofl 
Or otherwise. In 5 M. 9, where the evidence of a 
marriage was that of the husband, the wife, and the 
mother of the latter, given in just the same bald and 
meagre manner, the Madras High Court held it lobe 
.sufficient, and I'efused to be bound by the Calcutta and 
Allahabad decisions. In a still later case, 20 A. 166, how* 
ever, on a ohaige of enticing away a married woman, 
where the only evidence of the marriage was that of the 
complainant and the woman, the High Court leferted 
back the case for further enquiry, saying that in case of 
this kind, wheie a false charge may easily be made of 
enticing away a woman, said to be a married woman, 
but possibly only a mistress, the Court should reqmts 
some better proof of the marriage than the mere state- 
ment of the complainant and the woman. 

4 W, R. iCr,) 31 & (Cr. Let.) 10 7 a W. N. 143 ; 

P, R. No. 40; 1895 P, R. No. 23; 13 C. L. R. 

2 C. W.N. 245, 1893 P. R. No. 17 ; 1898 A. W. N. 1 
3A.L.J. 224n;3 Ou.Ca.34Z;2Sind. L. R. 22=10 Y‘ 
LJ. 235 ; 15 Cr. L. J. 78=22 Ind. Ca. 430 ; 5 Smd. U 
R,27Q=13Cr. L, J. 541=15 Ind. Ca. 813; U A. ^ 

J. 994 ; 1894 P. R. (Cr). 5. where 1882 P.R. (Cf). 40 « 
not folloived ; 1 Ind. Jur. (N, S.1 8, which would supF^ 
the proposition that to sn^itain a criminal charge s 
proof of marriage is necessary. 


Identity of the fust husband with the person p 
to be alive at tlie time of second inarriage tpay 
established by proving a photographic likeness o . 
first husband shown to witnesses present at t m 
marriage, Tolson, 4 F. & F. 103 ; 3/a»«trarin3. U* » * 
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132=26 L. J. (M. C.) 10; 15 Cox. 323. See, 

however. Frith v. Frith, [1896] P. 74. 

’ Where an actual inainage has been celebiated 
^\ith the Ijond fide intention of making the parties man 
and wife, the Comt will piesume everything that is 
necessary to make the inariiage foimaliy legal, on the 
piinciple OHinia pifcsHtnun^ur rite esse acta See Kv. Act, 
6.114, cl te); 1 Cr. L. J. 701. In two cases of bigamy, in 
one of which the maiiiage was performed in a Wesleyan 
chapel, in the other in a building adjoining a church 
which was under repaii, the Comt piesiimed that the 
places wei e duly legistcred and duly licensed R.v Main- 
tcami 7 , D & B. 132=26 L. J. (M C.)10;/?. v Cresswell, 
1 Q. E. D. 446. In this lespect there appears to he no 
diffeience between ci\il and criminal cases. Where 
a marriage had been celebukd by a duly authorized 
cleigyinan in a private house, wheie it would have been 
unlawful w ithout a licence fiom the Bishop, and theie was 
no evidence of any licence; and the Bishop swoie that to 
the best of his iccollection he did not give any licence, 
and that he would not have given one in the particular 
case, as the parties had been living together in concu- 
binage, the House of Loids held that the presumption 
in favour of marriage must pievail Pieisv Piers, 2 H. 
L. Ca. 331. So m 12 C. 706, wheie a marriage would 
have been unlawful by leason of the allinity of the 
parties, without a dispensation from the Boman Catho- 
lic Aichbishop, the Couit assumed that such a dispen- 
sation had been given. See 19 M. 273. In all these cases 
the clergyman would have been acting in violation of a 
perfectly well-known duty, and would have been liable 
to punishment if he had mained the parties without the 
necessary authority. 

Where o’ther party lelies upon a foreign marriage as 
being valid by the law of the countiy in which it was cele- 
biatcd. See § *200 at pp 796-97 swpra Homustnot 
only prove the fact of tbemairiagc, but that it was good by 
the law of the place where it was peiformed. Foreign law 
is afact which must be pioved by experts, that is. by per- 
sons specially skilled m it, either by virtue of their profes- 
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Sion as lawyeis, or as holding some office wliich leqnires 
a special knowledge of the branch of laM which is to be 
proved, Susser Peerage case, 11 Cl. & F. 85, at 134. 
Where it was necessary to prove the validity of a Scotch 
marriage, it was held that the evidence of the sister 
of one of the parties, to the effect that she had been 
married in the same way, and that people in Scotland 
were always so married, was not merely insufficient, bnt 
inadmissible. R. v. Povey, Dears! 32=22 L. J. (M. C.) 
19. And the same decision was given where the evidence 
offered was that of the Ttoman Catholic priest who per* 
formed the marriage, who said that he had performed it 
in accordance with the law of Scotland, and that he had 
celebi’ated numerous marriages in the same way during a 
period of twelve yeais. Jt. v. Savage, 13 Cox. 178. On 
the other hand, where it was proved that a marriage was 
performed m Illinois between two Roman Catholics, who 
were English subjects, by a Roman Catholic priest, in a 
Roman Catholic Church, after the publication of banns, 
according to a marriage seiwice read from a book, it was 
held by the majority of the Irish judges to be valid, with- 
out any evidence of the law of Illinois. The decision 
was put upon the ground that the evidence showed a 
marriage which was valid by English law, and by 
of the Roman Catholic Church, and that it . 

assumed, in the absence of evidence to the contrary, t 
it was not contrary to the law' of Illinois. R. v. 

14 Cox. 308. 

According to English practice, foreign law must be 
proved by the ora! evidence of the expert relied . 
India the Court may inform itself, or receive mforina ^ » 
by means of published collections of the bw or , 
ports of the fereign country, or by the opinions of exp 
to be found in their works. Ev. Act, ss. 38, 45, CO, » 

202. Domicile determines the Forurn 
to grant Divorce. — The courts of a man’s domici 
complete jurisdiction over his matrimonial s 
legard to divorce, und their decisions, and all the 
qucnces flowing from them, ought to he acceplct 0 
courts of every other nation. 
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the matrimonial ofTence or olTences have been coinmittei] " pgr 
Lopos L J . O'-'/-/.. V 0 '...W (1892) p.240at 243. 


A lemarkable illustiation of this rule will be found m 
the case of in^soH v U’j/son, L. R., 2 P. & D. 435. 
There both parties, at the time of then maniage, and 
up to the date of tbcir final separation, were resident 
and domiciled in Scotland The matriage was in Scot- 
land, and the adultery was id Scotland Some time 
after the separation, the husband took up hie residence 
and became domiciled in England. He then brought 
his suit for divorce lo the English court, and jt was 
held by Lord Penzance that the court not only had 
]un«dtction, but that it was the proper couit to sue 


in At one time it was supposed tliat the decision m 
Lollcy's case. Russ & Ry. 237 bad settled that no 
foreign court could dissolve a marnaj'e celebrated in 
England foi a ground which would not, in England, 
justify a divorce <i vtnnih mattmonix This notion 
however, was finally overruled by the House of Lords in 
the ca'^e of Haney v. Famte. 8 A C 43 j see pei Loid 
Selhoine, at 50. I'heie a domiciled Scotchman came to 
England and theie mairied an English lad) They went 
to hcotland to live, and the wife obtained in the Scotch 
court a divorce a vmciilo matrimonii on thegiotind of the 
husband’s adultery w'hich m England would only have 
justified a judicial separation He returned to England 
where he mariied anothci English lady diirin" the I’f ' 
of the former It was held that both the divorce an 1 H ^ 
second marriage were good Lord Selborne pointed on? 
that the teim “ English marriage," as used in 7 ;/ - ■ 
case meant a marriage which, being enteied inf \ * 

domiciled Englishman, became exclusivelv Riib° 
English law , that the lesort to the Scotch couit^^^^i,^° 
case, was merely collusive, and that he hid a 
no change of domicile which would justify 
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that court. This ruling was folloived in Armilage v. 
The Atty-Gen, [1906] P. 135. There the petitioner, an 
Englishwoman, first married an American citizen 
domiciled in New York but temporarily residing and 
carrying on business in England. She subsequently 
instituted divorce proceedings in South Dakota and ob- 
tained a decree on grounds which neither the English 
courts nor the New York courts could recognise as valid 
for a divorce. Subsequently she married one Armitage, 
and on its being proved that the New York courts would 
recognise the South Dakota decree of divorce, it was 
held the English courts were also bound to lecognise its 
validity and the subsequent mariiage was theieforc valid 


It is equally well settled tl'at no foreign court can 
effectually divorce parties who, at the cominenceiuent 
of the surt, are only temporary residents within their 
jurisdiction. Such a decree may operate in the country 
where it is given, but it will be disregarded 

courts of the domicile, or of any other country, 

was first held in England in Lolley's case. Russ. & Ry* 
237. There a domiciled Englishman was indicted for 
bigamy, he having married a wife in Liverpool, and, 
afterwards, having married another woman m the 
same place during the life of the first. He plead- 
ed that he had gone to live in Scotland, and tha 
theie his first wife had obtained a divorce a vincuo- 
viatriinonh from him on the ground of hi^ adultery. 
The plea ivas Jield bad for the reasons above sta e . 
Similar decisions were subsequently given by the Housc 
of Lords. Dolphin v. llohins, 7 H. L. Ca. 390 ; '■ 

Gould, L, R. 3 H. L, Ca. 55. Conversely, the 
court refused to grant a divorce where_ the ongi 
domicile, marriage, and cohabitation was in ^ 

the husband then abandoned his wife and 
new domicile in America. *■* e' 

after her desertion, had acr • 


assuming it to be legally pc • , 
as it appeared that the husband had never come w 
the jurisdiction of the English tribunal. Le Sueur . 
Sueur, 1 p. D. 139, So the English the 

variably refused to recognize divorces granted > 
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American courts, at the suit of a wife against a husband 
who was not domiciled within the American jurisdiction. 
S/'air V. /lify.-Gcn., L. R.,2 P. & D. 156; Greeuv Green, 
(1893) P. 89; see ^rjHifayc V. r/ie-/f«y -Gen., (1906) P. 
135, for a case where the husband had an .\merioan 
domicile 

It has been several times laid down m the Scotch and 
English courts, that, for the purpose of founding valid 
proceedings for divorce, there might be a matrimonial 
domicile, which was something short of a complete and 
actual domicile, and something iiioie than a meie tem- 
porary 01 collusive residence It was defined as being 
the peimanent matrimonial Home of the parties for the 
time being Piti v Pitt, 4 McQueen, 627; Biodie v. 
Brodie, 2 Sw. & Tr. 259=30 L. J. (P. & M.) 185; 
Niboijet V. yiloyet, 4 P. D., 1. This doctrine, however, 
was finally set aside by a decision of the Privy Council 
in a case from Ceylon, LeAfrsitrier v Lt Mesiinsr, [1895] 
A. C. 517,* The plaintiff was a member of the Ceylon 
Civil Service, but it was admitted that he retained his 
English domicile While on leave of absence, he mar- 
neda French lady in London, with a view to resuming 
his lesidence m Ceylon, as. m fact, he did Several 
years afterwards he sued hei foi a divorce, charging 
thiee acts of adultery — one committed on a steamer 
returning fiom Emope to Ceylon, one m France, and a 
third in Ceylon It was found bv the Committee that 
the Ceylon comts had juiiadiction to grant n dti'Oicea 
vinculo, and the Procedure Code authorized any husband 
to sue for a divoice on the ground of adulteiv, m the 
court in which he was resident It was admitted 
that there was no rule of the Roman-Dutch law, 
which was the lex loci, which authorized, nor 
any statutory provision which conferred a jiuisdiction 
to divorce peisons not domiciled in the island. 
It was contended, however, that international law 
recognized such a jurisdiction m the courts of the 

* The Board oa this occsvaion desigoedl) constituted so as to 
lacludo the leading English, Scotch, and Irish law lords, so that it 
was practically a decision ot the Honse of Lords as well as of the 
Jadictsl Committee, folld Sinclair’* Divorce [1897J i. C. 469 Army- 
iage v. Armytage, (1B98) P. 178; Bobertiv Brennan, [1902] p.' 143 , 
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matrimonial domicile, and undoubtedly* if such a domicile 
could exist, it would have been created by the facts of 
the case. This contention was overruled. Their lord- 
ships admitted “that there were unguestionably other 
remedies for matrimonial misconduct short of dissolution, 
which, according to the rules of the jxis geniiuvi, might 
be administered by the courts of the country in which 
spouses, domiciled elsewhere, were for the time resident 
for instance, alimony, in the case of desertion, or judicial 
separation in the case of cruelt}'. “In order to sustain 
the competency of the present suit, it was necessary for 
the appellant to show that the jurisdiction assumed by 
the District Court was derived, either from some recog- 
nized principle of the general law of nations, or some 
domestic rule of the Boman-Dutch law. If either of 
those points were established, the jurisdiction of the 
District Court would be placed beyond question, but the 
effect of its decree divoicing the spouses would not be 
the same. When the jurisdiction of the court was exer- 
cised according to the i tiles of international law, as m 
the case where the paities had their domicile within its 
forum, its decree dissolving their marriage ought 
spected by the tribunals of every civilized country.” * oa 
the other hand, a decree of divorce a vinculo, pronounce 

by a court whose jurisdiction was solely derived frorn some 

rule of municipal law peculiar to its /orinM, could 
when It trenched upon the interests of any other coun ry. 
to W’hose tribunal the spouses were amenable, claim 
extra-territorial authoiity.” Their lordslitps Ihcn pro 
ceeded to examine the theory of a matrimonial domici 
as distinguished from a domicile of succession, aa 
concluded by stating that they had “ come to . 

Sion that, accotding to international law, the domi 
foi the time being of the manied pair afforded the on > 
true test of jurisdiction to dissolve the marriage. 


It wall be observed that in this case no jiirisdic lo 
dissolvX such marriages had Iwen conferred . j 

Coloiiial'liegislaturc, and no discussion arose as o 

the effecL^of such an authority might jo 

question m)ght. however, very easily arise reg 
Indian divoi'ces By Act IV. of 18C9, s. 2. Iho 
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courts are authorized to giant divoices a vniculo mutri' 
monii, where the marnage has been celebrated or the 
matrimonial offence has been committed m India l£ 
the offence has been committed m India, it isunnecessaiy 
to show whese the marnage was celebrated. •, 20 B. 202. 
The Act does not apply to Chiistian converts m respect 
of a marriage contracted while the paities were Hindus; 
17 M. 235. Of course the Indian Divoice Act has no 
authority m the English courts, and a person so divorced, 
if domiciled in England, might find, if he married a^am, 
that his childion would be treated as illegitimate, and 
that be himself was indictable for bigamy Should such 
a case arise, its d«‘Cision would probably turn upon the 
answer to the question, whether the exercise of such a 
jurisdiction trenched upon the inteiests of the mutner 
countrv In one respect it might be said to do so, as a 
status governed by the law of England would be liable 
to be dissolved for reasons foi which it could not be 
dissolved by English law On the othci hand, it might 
be aigued that the Indian legislation is only a branch of 
Imperial legislation The Act of 1809 was passed in a 
council, whose powers weie guon by an Act of 
Parliament, and every member ol winch was directly 
appointed by the Crown It was assented to by a 
"Viceroy who was the immediate lepiesenlatiN ^ ot the 
Crown It might have been disaMowod, and theu-tore 
was really confiiraed by the Ciown acting iiiidei the 
advice of its Government foi tho time being The 
object of the Act was to piovide for the lights of 
European Butish subjects, tht gn-at majority of whom 
were well known to be domiciled m England It Mould 
seem, theiefoie, that a jnnsdiction conferred m this 
way’ must have been intended to be effectual, and it 
could not be so unless it was concurrent with the English 
juiisdiction and entitled to full recognition by the 
English courts. 

203 Cohabitation under pretence of Marriage, (s. 
493 ) — It IS difficult to see the distinction between the 
offence created by s 493 and those under the three 
following sections. Everyone who, knowing that he is 
already mimed to a woman still living, marrie? 
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another woman who believes that he can lawfully 
marry her does by deceit cause a woman who :s 
not law'fully married to believe that she is lawfully 
married to him. This is exactly what takes place 
in ninety-nine cases out of a hundred where a man 
commits what in England is called bigamy, and in 
India IS defined by s. 494. As cohabitation may be 
assumed to follow upon a bigamous maniage, this 
makes up the complete offence under s. 493. The 
offence defined by s. 495 is only a special form of the 
deceit which is an essential under s. 493. It might be 
suggested that s 493 is intended to meet the case of a 
man lybo goes through a mock marriage, which he 
knows to be a mere nullity, but which he represents to be 
a genuine and binding marriage. This, however, is 
specially provided for by s. 490, unless the element of 
cohabitation, following upon the mairiage which is 
specified in b. 493 and omitted m s. 496, may be sup* 
posed to make the difference. Perhaps, again, it may be 
intended to draw a distinction between cases which are 
possible under s. 494, where a man really, though mis- 
takenly, believes that he is justified in marrying again, 
and cases in which he acts with the full knowledge tha 
he IS not so entitled. Or perhaps the distinction may 
be between ss. 4 93 and 490, and that under the latter 
section the deceit consists in bringing about a inarnage 
known at the time to be invalid, while under the 
section the deceit consists in acting upon a inarriag 
which vvas supposed to be valid but afterwards 
out to be invalid. It bas been suggested to me ^ 
the offence intended by s. 493 is the personation o 
husband, who has peibaps been long absent, hyonc^ 
induces the W’ife to believe that he is her 
and w’ho thereby gets possession of lier. But 
rape as defined by s. 375 (4). Though a woman is 

capable of committing the'substantive offence, she nmy 

be convicted of an abetment of an offence under i 
section, B. v. liam, 17 Cox. 609 ; but in any event the 
section has remained a dead letter ever since i 
enactment as no reported cases are found w’herc 
language of this section had to be construed. 
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204. Bigamy. — The offence which is defined by s. 494 
consists m marrying again, fiist, while the person so 
marrying has a husband or wife living, and secondly, 
where the second marriage is void by leason of its taking 
place during the life of such husband or wife First, 
the woids "husband or wife” iiie-iu poisons who are 
legally such. Suppose a man mariies A, and then mar- 
ries B during the life of A, and then inavnes C, he 
commits bigamy by his marriage with B, and again by 
his marriage with C, if A is still living. But if A had 
died before the inariiage with C, but was still living, 
he would not have committed bigamy, because B was 
never his wife 1 Hale, B.C iiU3 , R v 6 Q. B. 

D. 366 ; Chadicich, 11 Q, B, 205=2 Cox. 381 ; Kay 16 
Cox. 292 A mariiage which is voidable, but not void, 
is a good raaruago till it is set aside, and the esistence 
of such a inaiciage where both pav ties were living 
would render a second mariiage by either bigamous R. 
•^.Jnenhs, 2 Moody, 140. As, for instance, a marriage 
contracted undei such fraud or deceit as would justify 
a court in setting it aside, Scott v Sebright. 12 P. D., 21, 
would not entitle the partv <.o deceived or coerced to 
mart) again while the first maiiiagc was in foice 
Where, hov/evev, the option has been exercised, as 
where a Muhammedan girl, who was given in marriage 
before puberty, elected to set aside the mamage after 
puberty, she would commit no offence undei s 404 by 
mariying again 19 C. 79. Muhammedan law lecog- 
mses several forms of union just as ancient Hindu law 
did, grouping them into approved and disapjn oi ed forms 
of marriage It has been held thataNiA'u/i, 6 W. R. (Cr.) 
60, oi Sayai, 3 C. L.R. 410 & 7 C. L. R. 354. oi Pa^, 
2 B. H. C, R. 117, 12 C. P. L, R. 19, are all lecognised 
forms of marriage, but not one celebiated m Jhingnrara 
form, 1888 P. R. No. 25; 1890 P. R. No. 90; 1909 P. 
W. R. (Cr.) 22=11 Cr. L. J. 155=4 Ind. Ca. 1042. 
Whethei marriage with a Muhammedan divorcee 
during her period of Iddat is lawful and therefore not 
penal under s. 494 has been a moot point , such a mai- 
riage was held valid in 9 Bom. L. R. 207, but unlawful 
and bigamous m 1882 P. R, No. 43, and in 1912 P. W. 
R.lCr.) 1=1912 P. L.R. 83=13 Cr.L. J. 136=13 Ind. 
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Ca. 824. The point has, however, been autlioritatnely 
decided in 39 C. 409=16 C. W. N. 451=15 C. L. J. 
263=13 Cr. L. J. 257=14 Ind. Ca. 641. In this case 
a Muhammedan husband embraced Christianity, and 
under Muhammedan law the maiiiage became void 
ipso facto. He, however , reverted to Islam during the 
period ot her Iddat. The wife liad le-married before 
the expiry’ of the period of Iddot The High Court held 
the second marriage though invalid unilcr Jluliaiu- 
medan law by’ reason of the fact it to.dc place hefoie the 
period ot Iddat, was not void by reason of its having 
taken place during the life of the first husband, and 
conse-^nently no offence under s. 194 could be made out 
as the parties acted in good faith on what they be- 
lieved to bo a sound interpretation of a very ilillicult 
point of ^[uhamnledan law As to proof of mam^'c 
among Muhainmedans see 10 C. W- N. 982=4 Cr, 
L J. 152, where it is suggested that tho dectfion 
m 19 C. 79, would have been different if the mar* 
riage of tho infant tliere had been in the presence of tnr 
father instead of the mother. Wlieie a Muhammcdjn 
husband alleged that he had mariied six wive**, but to 
dodge the rule of Muhammedan law, that a man cou t 
have only four legal wives, he had kept two of the lirs 
four partially divorced by pronouncing ‘ TaUifc on ) 
once or twice (and not thrice), it was Jield no olh’iice 
under eithei s. 497 or u -lOy could bo committed iii rc 
spcct of the fifth or the sixth wife, 1875 P . ^ ’ / 

as to Jew’s, see Althaiisen, 17 Cox. 630 and Ao 'ri/f '• 
Woolff, 15 T. L. R. 250. 


Not only must the first marriage have been oug> . 
legal, but it must be m legal force nt ,i,i^ 

second inai riage The Explanation stales tha 
section does not e.xtend'to any person 
hao been declared void by a court of competent 
tion ■' Nothing is saidas to the case of niarriagt-s 
have been severed without decree, by some p,. 

cognized by the law or usage of the pirtms to um 
riage The right of Muhainmedans to jj. 

wi\es without legal process is undoubted, 

Ij. 59, 290, and no wife 'o dnoiccd could l>c « 
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for marrying again. Numerous cases have occuiied m 
which Hindu women, charged under s. 494, have pleaded 
that their former marriage had been put an end to by a 
proceeding in the natme of a divorce In a Bombay 
ease the Court held that the custom had been made out, 
but that the divotce was bad as not being in compliance 
with the custom 6 B, 126. In Calcutta the defence 
was held to be good. 19 C- 627. See, as to the valid- 
ity of such divorces 17 M 479 ; 7 B. H. C. R. (A. Cr.l 
133 ; 11 B. L. R. 129=20 W R (Civ ) 49 ; Stia H L 
52 : -2 Mac N H li 12L . 4 B. 330 & 545 ; 7 C. L. R. 
354; 12 C. P. L. R. 19; 1 C. P. L. R. 18; 2 N. 
W. P. H. C» R. 300; 3 C. 305. In Madras where 
a caste custom was set up to the effect that a 
marriage is dissolved if the husband says that he 
does uot want his wife, and she gives him liack her 
talf, but the sessions court, dechoed to admit the evi- 
dence in proof of the custom, on the ground that 
custom could not be recognised, being immoral, the 
High Court disagiced witli its leasons holding the 
custom was not imtnoial and the parties ought to liave 
been allowed to let m evidence Weir 1. 563. In 
otlici cases the pica was held bad on tlie ground that 
the paiticular custom iclied on was bad, being con- 
trary to public policy 2 B. H. C. R. 117 at 124 [See, 
for a eoirection in the report. 5 B. H. C. R. (Cr. Ca ), 
19 ;] 1 E. 347. In no case was it suggested that a judi- 
cial divorce w.is m all eases necessaiy 

It IS an essential element m the offence that tlie case 
should be one ‘‘ in vvhicli such mauiage is void by 
reason of its taking place duiing the life of such husband 
or wife ' Persons to whom polygamy is pennissible, 
aie not withm the l.a\v Theieloie a Hindu or Maham- 
medan man would not be pumshabU- undei •» 494, but 
a Hindu ot Muhainmedaii wouim .vould. since their law 
admits a [iluiality of wive-*, but not of husbands 6 W. 
R. (Cr ) 60 ; 4 B 330 With some of the hill tribes, as, 
foi mstince, the Tvlatot the Nilguis, the case is just 
the opposite, each woman becoming successively the 
wife ol .ill the brothers of the family. 
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It has been decided in the Trial of Earl Bus'itl by his 
Peeis in Parliament, [1901]. A. C. 446, tliat a British 
subject would be amenable to the jurisdiction of the 
British court even though the ceremony of the alleged 
second marriage was gone through in a foreign country. 
There Eail Russel purported toobtain a divorce from his 
wife in the courts of the State of Niveda and the very 
next day married a lady there, and on his retuin to 
England was indicted for bigamy. On a preliminary 
objection to an indictment that the ceiemony of mar* 
riage was gone through outside the British Dominions, 
Lord Halsbury (Lord High Stcwaid) overruled the 
objection remarking that the British Legislature «as 
competent to legislate for British subjects wherever 
they may be, Anotlior question which has been decided 
in England, but has only occasionally arisen in Indii, 
(1876 P. R. No. 19) is this: Whether a second marriage 
would come within the statute whcie it was void for 
some reason applicable solely to the facts of the p-uti* 
cular case, and not merely by reason of its being of 
bigamous character. In on Iiish case, /f. wl'amung, 
10 Cox. 411, the second marriage was void by statute, as 
being celebrated by' a Roman Catholic priest between a 
Protestant, vvlio falsely rcpicsented himself to he a 
Roman Catholic, and a Roman Catholic. The Court o 
Criminal Appeal held that the second marriage «as no 
a marriage at all, and therefore that there could he no 

conviction for bigamy. Tin's case was m 

It v Alien, L. R.. I C. C. R. 367. There the svcona 
marriage was contracted by the man with the 
his deceased wife, and was therefore void under 
statute .•) A G Will. IV.. c .‘if, s. 2. ft was conlenucu 
on the authority of li. v. Fanning, but in 
several older English cases, that theio was no • j 
This contention w.is overruled. Cockburn, C. •».. 
out that the object of the English statute “ | 

prevent polygamy, that is, the i -ny, 

wives, which was impossible by our law, hut 
that IS, the co-c,\istcnce of a real and an unrea 

"It is obvious that the outrage and scandal invo 

in such a proceeding will not bo less, 

to the second marriage may be under some 

\ 
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incapacity to contract marriage The deception will not 
be less atrocious, because the one party may have in- 
duced the other to go through a form of mariiage 
known to be generally binding, but inapplicable to their 
particular case.” 

" In thus holding it is not at all necessary to say that 
forms of marriage unknown to the law, as was the case 
in Burt V Burt, 2Svr.&T. 88=29 L. M.,)133, (a 

case of a Scotch marriage celebrated in Australia, no evi- 
dence being given that such marriages were recognized 
by local law,) would suffice to bring a case withm the 
operation of the statute. We must not be understood to 
mean that every fantastic form of marriage to which 
parties might think propei to resoit, or that a raaiiiage 
ceremony perfoimed by an unauthonzed peison, oi in 
an unauthonzed place, would be a mairymg within the 
meaning of the 57th section of 24 & 25 Vict , o 100 It 
will be time enough to deal with a case of this descrip- 
tion when it arises It is sulticient for the present pur- 
pose to hold, as we do, that where a person already 
bound by an existing maiiiage goes through a form of 
marriage known to, and tecognized by, the law as capa- 
ble of producing a valid mainage, for the purpose of a 
pretended and fictitious marriage, the case is not the less 
within the statute by reason of any special ciicumstances, 
which, independently of the bigamous chaiacter of the 
marriage, may constitute a legal disability m the parti- 
cular parties, or make the form of marriage lesoited to 
specially inapplicable to their individual case ” 

This latter decision was again app}oveil and follou:ed 
by the lush Court in B. v Gr*ffin, 14 Cox. 308. The 
statute upon which all these cases lested, 24 & 25 Vict., c. 
100 s 57 provides that “ whoever, being mained, shall 
marry any other person during the lile of the former hus- 
band or wife, shall be guilty of felony ’* Does the addition 
of the words which are found ms 491 make those cases 
inapplicable’’ It seems to me that it does not. Each 
statute IS intended to punish bigamy, but the latter at 
the same time protects polygamy, where it is allowable. 
The Penal Code was passed before the decision m 
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Ji. V. Fanning, and after the earlier Enf'llsh cases, li. v. 
Benson, 5 C. & P. 412; R. v. Brawn, 1 C. & K. 144 in 
which the doctrine ait’umed in R. v. Allen was laid 
down. These cases must have been familiar to Sir B. 
Peacock, who passed the Penal Code, and there appears 
to be nothing in the language of s 494 to show th.it a 
different doctrine was intended to bo introduced. See 
1869 P. R. (Cr.) 2 & 1876 P. R. (Cr.) 19. 


ConjUct of Laws . — The various luairiage laws which 
exist in India, and the possibility that the same person 
may become subject to different laws, may give rise to 
curious questions under s. 49-1. In England on an 
indictment for bigamy, the questions would be (1) i 
Had the accused a living wife or husband ; and (2) P>d 
the accused having such living wife or husband purport 
to go through a form of second marriage But in India, 
a third question, which is thecrucia) question in ca«cs of 
this class if the first two questions are answered afiinuji' 
tively, would arise, and on the solution of which uoula 
depend the guilt or inndcencc of the accused; this 
question is, Ts this a case in which the second marriage 
is void by reason of its having t.iken place during the ■ ® 
of the other spouse to the first mairiage In the 
women, whether Hindu or Muhammedan or Chn'^ ia • 
this thud element is of veiy little importance, 

56S; 1882 P. R, No, 43. e.xcept in such cases ns witn 
the artizans of Malabar or the Todasof Nilgiris amono= 
whom polyandry is lecogni'icd by usage. But the qu 
tion IS of vita! importance in the case of men, 
those who oscillate between monogamous if'jmid 

ous forms of religious persuasion. In 10 M. 218. a ' 
girl, who had been baptired in her infancy, am 
afterw.iids reverted to Hinduism, niariicd a 
subsequently discarded her on account of the . 

She was then le-adniittcd into the Cliristian _ u | 
and marnc’d a Christian, her fii'st husband 
alive It was held that she had comimttcd 
The sanip decision wasgiven where a Hindu n 
woman became a convert to i\ruhainmodanis.u. • 
then married a Muhammedan. 18 C.264: eco a q. 
330; 1870 P. R. No. 32; 1907 P. W. R. ’ 
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18 C. 252. The argutocnt founded upon the lule of 
Hmdu Uw, that an apostate wife is civilly dead 
(1 Nort, L 0 on H. L. 12) was sought to be applied 
that if she was dead such civil death dissolved her 
pre-esistmg Hindu marriage, leaving hei free to con- 
tract a valid Muhamroedan marriage, but this con- 
tention was overruled, as the opeiation of the rule is 
confined to civil rights and cannot affect ctiimnal lia- 
bility under s 494 18 C- 264. In each c.ise the con- 
clusion was necessary, as soon as it was found that the 
first marriage was not dissolved by the change of 
religion. In 3 M. H. C, R. Appx. 7 approved in 4 M. 
H. C, R. Appx. 3 , a Christian convert married a wnfe 
according to the rites of the Christian lehgion. He 
then relapsed into Hinduism aodmarned a second wife, 
a heathen, according to Hindu usages, his fiist wife 
being still alive. The Sessions .Tudge convicted him 
under s 494, but the conviction was quashed on appeal 
by the High Court. Hollotcoi/, J . consideicd that it 
■was eiideiit that if the piisonoi had really come under 
Hmdu Ian, then hts second inarnage was nut void by 
reason of the formet having taken place, since the 
Hindu law permits of polygamy ll, howevei, ho still 
continued under Clmstian law, then his marriage 
according to Hindu ceremonial was a mere nullity, and 
the second mariiagc was void from its inherent in- 
validity, and not by leason of the continuance of the 
foimer maviiagi- The soundness of the second leason 
IS no doubt open to question, having regaid to the 
ruling in i? V Alim. L. R. 1. C. C. R. 367, but the hrst 
rca-5on still holds good. It was held in Weir 1. 563, that 
the principle is incapable of being extended to women, as 
they aie restricted to one husband at a tune. When a 
Koman Catholic Panah Christian, having a living wile 
matiicd according to Cliiistian iites to a Christian 
woman, lenounced Chiistianity and mairied a Hindu 

wvix., I.. lavi foWciffing 

3 M. H. C. R. Appx. 7, then* was no case to go befoie 
a jury. 33 M. 371 = 11 Cr. L. J. 682=8 Ind. Ca, 572. 
But if, at the date of second mariiage, the husband still 
remained a Christian, then the existence of his Christian 
wife would render the second marriage invalid, and he 
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would be liable, as the second marriage would be 
merely an adulterous nnion. 30 M. 550=17M. L. J. 
476=2 M. L. T. 345s=6 Cr. L. J, 338. In this case, 
there is a dictum of Benson and "Wallis, JJ., to the 
effect 3 M. H. C. R. (Appx.) 7, is unsound for both 
the reasons given by Holloway, J., and their decision 
would have been the saine, if the husband had formally 
renounced Christianity before the second marriage. But 
this dictum did not prevail with Abdur Bahim, J., in 
the later case cited above. In 30 M. 550. the nrciiscd 
was not j'cpresented, and the learned judges had not 
the benefit of an argument on behalf of the defence. 
Innes, J., in 3 M. H. C. R. Appx. 7, said : " If, in becom- 
ing a Christian, n man took upon himself the oblig^ation 
of monogamy, f.e., if the Christian religion restricted 
him, on his embiacing it, to one wife, then I should 
say that if such person married while still a Christian, 
he could not afterwards throw off his obligation^ 
by a mere change of religion. But . I do 
think that a profession of Christianity i/’^o 
imposes any such obligation, though, doubtless, the 
tendency of Christianity is adverse to polygainy. 
“Then it does not appear to roe that the Hindu b'V 
could regard the second marriage as void by leason of 
the wife of the first marriage bring still ^ivo, since the 
Hindu law, in re-.admjtting the prisoner lo caste, won 
altogether ignore the status which ho had jv^st abandon- 
ed, together with all obligations contracted under it, an 
would not recognu^e anything as a marriage which was 
not entered upon by him as .a Hindu, and with ^ 
forms and ceremonies." This may bo one reason « y 
the legislature, while providing for men and uoiui^n 
entering the Christian JoJd forsaking their non-Chn'^t'^° 
wives or husbands, facilities to acijuire a now 
husband, as the case may- be, under the provisions ° * 

A’a/irr ffarirerts Afarriage Dissolution Act KKl o* ^ 
purposely refrained from affording similar f^f*^'^**^* ° 
married people forsaking the Christian religion. 
there ruust have been other reasons also for the ftbacnc 
from the statute book of any such legislative provision- 
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The obligation of monogamy, if any, imposed upon a 
Christian, arises, not, as Mr. Justice Innes supposed, 
from the Christian lehgion, but from the universal law 
of Christendom founded upon that religion That law 
attaches absolutely and permanently to every inhabitant 
of a Christian country, so long as he is domiciled in such 
a country. Domicile in India cairies with it no such 
obligation, each class of the community being governed 
by their own law and usage. Native Christians are 
bound bv the laws and usages of the paiticular class 
to 'i\hich they attach or assimilate themselves, so fai as 
those practices can be leconciled with the profession of 
Christianity 9 M. I. A. 195=1 W. R.(P. C.) 1 ; 12 C 706. 
The obligation of monogamy is ceitamly a pait of the 
customaiy law of eveiy class of Native Christians, and it 
IS of the essence of eveiy tuarnage tliat can be called a 
Christian inaruage (ante ^ 200 at pp 799-800) Cana 
Native Chiuitian. who has contra^ited such a marriage, 
thiow off its obligations, and entitle himself to another 
wife, metely by becoming a Muhammedan or Hindu 
As between himself and his wife he cei tainlv cannot Such 
conduct would, under s 10 of tlie Indian Divoice Act IV 
of 18G9, as amended oy Act X of 1912, entitle the first wife 
to a divorce. Independently ol the Divorce Act, there 
can, I suppose, be no doubt that a matrimonial coiut 
would tieat such second maiuage as aduUeiy.foi which it 
would giant the first wile a judicial separation If the 
inteicourse ol a man with a so-called wife can be tieated 
as adulterous, it can only be because Ins marriage is void, 
and, in the paiticulai case, that could only be because 
of the previous marriage. Tho suggestion of Mi. 
Justice Holloway, tliat it Christian law was still binding 
upon the Chnstiau after he had become a Hindu, the 
same law would treat the second marriage as absolutely 
void, seems to be irrelevant to a charge of bigamy 
according to the decision m R v Allen, cited above 
A person vvho professes to be a Hindu, and who may be 
reasonably supposed to be one, and who contracts a 
Hindu marriage with a Hindu woman, does an act which 
is apparently legal ; and if, in consequence of circum- 
stances peculiar to himself, it is not legal, he commits 
the very offence which is the essence of bigamy. 
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Exactly the same point occurred before the Allahabad 
Court, and came on appeal to the Privy Council, in a 
case in which it was not necessary to decide it. A lady 
of Indian extraction married a European Eritish subject, 
in 0 Christian church, and during his life professed 
Christianity. After her husband's death, she formed a 
connection with a Christian, who is de<5cribed as an 
inferior clerk in the Judge’s Couit, and was probably an 
East Indian He also married, accoiding to 

Christian law, to a Christian woman, who was still 
living. In order to legalize their illicit connection, it 
occurred to him and the widow to become Muhara* 
medans, and then to marry. These facts came out 
incidentally in the course of an application relating to 
the guardianship of the daughter of the widow. In 
delivering the judgment of the committee, James, I^- 
said • “ The High Court expressed doubts of the legality 
of the marriage, which their loidships think they were 
well warranted in entertaining. 14 M. I, A., 309, at 324, 
See also 4. A. 343. 


Several cases have ocemred in India ot Englishmen, 
married in the Christian manner to European wives, 
adopting Muharamedanism, and then marrying 
during the life of the first wife. It seems to roc tba 
such second marrige would bo punishable under • 
If the English domicile still continued, tlu' personal 
would absolutelj’ forbid such Kccond marriage (finir, s 
200 at pp. 799-800) Even if an Indian (bmiicik bau 
been assumed, it would, I think, make no dificrcncc. 

'The of an Englishman domiciled in 

Christian status and is governed hy all the laws ^'b'vor 
al|. • '•v'choenadortf''^ 

in .- ■ . , ■ ■ ■ -i --.y isccrb'nly 

one . ■ ■ . ■ iiclnally, 

not ■ • ■ ^ 

bo that the courts would judge his future pr^cci mg 
according to the law of his adoption. Bid it is » ^ 

different thing to assert that they would allow him o * 
off an obligation which he had previously contractec , . 
which, at the time of the contract, was indissolu ) e j 
any act of his own. 
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In the Punjab a SruhanMnedannJan and woman, wish- 
inj,' for some reason to be marned m Christian form, 
were baptised and became professing Christians, and 
subsequently were married m the Piotestant church at 
Mc'irut bj the Chaplain. About two yeats aftei, they 
resumed the Muhaminedan faith, and continued to live 
to^’ethel till they disagreed ,and parted, each forming a 
new connection and having families as the lesult. On 
. • • - . * nd to have 

’ iner which 

. ■ . ' • . * * • "if she con- 

tinued to he his wife till his death. She sued for her 
share in the alternative, cither as a Christian wife or as 
a Muhaminedan wife. The defence was set up that she 
had been divorced in the Muhamnicdan way. This was 
found against as a fact. It was accordingly held by the 
Court's in India and by the Privy Council that, as at the 
time of death the personal slatits of both parties was 
Muhaminedan, the vvill was invalid, and the widow was 
entitled to her share under (he Mtihammedan law. This 
rendered it iinnecessaty to decide the point raised by the 
Civil .Tudge that the Mtihammedan marriage could have 
no effect upon the status created by the Christian mar- 
liage, and could net enable the husband to divorce his 
wife in the Muhaminedan way. Lord Watson said : 
" Whether a change of religion, made honestly after 
marriage with the assent of both spouses, without any 
intent to commit a fraud upon the law, will have the 
effect of altering rights incidental to the marriage, such 
as that of a divorce, is a question of importance and, it 
may be, of nicety. In the present case that does not 
arise for decision, unless it is shown that Stuart Skinner 
did, m fact, divoice Badshah Begum according to Mn- 
haramedan foim." After slating that upon this question 
their Lordships agreed with the Court, the judgment 
proceeded to say. “In ' *■' ' . ' ' 

legard to the fact that t .• ' ■ . , . 

has come before them ■ 

an exhaustive argument from the Bar on both sides of 
the question impossible, they do not think it expedient 
to express any opinion as to the effect of a change of 
leligion, by the spouses, their domicile remaininiy the 
53 
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Exactly the same point occurred before the Allahabad 
Court, and came on appeal to the Privy Council, in a 
case in which it was not necessary to decide it. A lady 
of Indian extraction manied a European British sabject, 
in a Christian church, and during his life professed 
Christianity. After her husband's death, she formed a 
connection with a Christian, who is described as an 
inferior clerk in the Judge’s Court, and was probably an 
East Indian. He was also married, accoiding to 
Christian law, to a Christian woman, who v;as still 
living. In order to legalize their illicit connection, it 
occurred to him and the widow to become Muhara- 
medans, and then to marry. These facts came out 
incidentally in the course of an application relating to 
the guardianship of the daughter of the widow. In 
delivering the judgment of the committee, James, Ii- Jm 
said ; " The High Court expressed doubts of the legality 
of the marriage, which theii lordships think they were 
well warranted in entertaining. 14 M. I. A.,309, at 324. 
See also 4. A. 343. 

Seveial cases have occurred in India of EnglisbrneQi 
married in the Christian manner to European wives, 
adopting Muhararaedanism, and then marrying 
during the life of the first wife. It seems to me t a 
such second marnge would be punishable under s. 4 • 

If the English domicile still continued, the personal sm “ 
would absolutely foibid such second marriage ' 

200 at pp 799-800). Even if an Indian domicile nac 
been assumed, it would, I think, make 
’ The status of an Englishman domiciled in India i 
Christian status and is governed by all the laws , 

ally recognized in Christendom, which have been ft . 
in India as regards Christians. Monogamy is cer a 
one of them. If an Englishman became actually, 
not merely colourably, a Mohammedan, it may 
be that the courts would judge las future procee i o 
according to the law of his adoption. But it is ® . 

different thing to assert that they would allow him 

off an obligation which he had previously l.. 

which, at the time of the contract, was indissolu 
any act of his own. 
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In the runjab a Jluhammedan man and woman, wish- 
ini' for some reason to be mariied m Christian form, 
were baptiH'd and became piotessing Christians, and 
snbsequently were married m the Protestant church at 
Tilarut b\ the Chaplain. -A-bout two years after, they 
resumed the Muhainmedan faith, and continued to live 
together till they disagreed and patted, each forming a 
nev; connection and having families as the result. On 
the death of the oiiginal husband he was found to have 
made a will disinhenling hts wife, m a manner which 
was admittedly invalid liy Miihammedan law it she con- 
tinued to be his wife till his death. She sued for her 
<liare in the alternative, eitlici as a Christian wife or as 
a Muhamiiiedan wife The delence was set up that she 
had been divorced m the Muhainmedan way. This was 
found against as a fact. It was accordingly held by the 
Courts in India and by the Privy Council that, as at the 
time of death the personal statui of both parties was 
Muhainmedan. the will was invalid, and the widow was 
entitled to her sliaie under the Muhainmedan law. This 


rendered it unnecessary to decide the point raised by the 
Civil Judge that the Muhainmedan marriage could have 
no effect upon tlie .status created by the Chustian mar- 
iiage, and could not enable the husband to divorce hU 
wife m thf- Muhainmedan way. Lord Watson said: 
'■ Whether a change of lehgion, made honestly after 
marriage with the assent of both spouses, withont any 
intent to cormuit a fraud upon the law, will have the 
effect of altering rights incidental to the marria'^r-, gach 
as that of a divorce, is a question of iiiiportance^a'nd it 
may be, of nicety. In the picsent case that dty-s not 
arise for decision, unless it is shown that Stuart Skinner 

did, m fact, divoice BatJshalt Begun accordia^ to Mu. 

hammedan foim ■’ Aftei stating that upon thu rin«f 
their Lordship? agieed mlh Iho Court, the 
proceeded to say In these ciccmnstance? C ■ 
regard to the tact that the case (an nndSitf ii"'"'’ 
has come before them m such a shane ns * ppeal) 
an exhaustive aigument from the Bar on 
the question impossible, they do not thinlr nt 

to express any opinion as to the effect of ^ of 

religion, by the spouses, their d„Se rLami"® th ' 
53 . 
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?arae, upon the rights of one or other of them which are 
incidental to marriage. ” 25 I. A, 34 at 41=25 C, 537 

at 546. 

It is evident that nothing in the above remarks offers 
any encouragement to a change of religion by one of the 
spouses, for the purpose of getting lid of a non-consenting 
partner who has made no change of religion. 

A question of considerable difticulty under Hindu law 
would also arise, as regards marriages of illegitimate 
children, having regard tothe numerical importance of this 
class and the stale of modern Hindu law which purports to 
Ignore the validity of intercaste marriages not otherwise 
J^anctioned by statutory provisions, 28 A. 458=3 A.L.J. 
209=1903 A.W.N. 83;.1883 P. R. (Cr.) 17, or marriages 
recognised as valid under the doctrine of habit and lepute 
as laid down by the Privy Council in Sastry Velai'hr v. 
Sanibecetty, 6 A, C. 364, A case of this description 
arose in 34 A. 589=10 A. L. J. 82=13 Cr. L, J. 705= 
16 Ind. Ca. 513, where the accused chaiged under s 408 
set up the defence the woman taken away was not a 
wife because she was the offspring of a lirahKiu father 
and his Banya mistress and under Hindu law there 
could be no valid marriage between such an offspring 
and a man of the Banya caste. It is needless to adtl 
the objection was overruled. 

Evidence of Life . — The continued life of the fiist hUs-, 
band or wife must be proved, like any other fuct. 
the case is'tried by a jury, this cjupstion must be 
them upon all the evidence in the case. If by a 
without a jury, it must be decided by him subject to ^ 
usual right of appeal. A prisoner was indicted 
amy, and it was proved that she left her husband in to - ■ 
and married again in 1847. No evidence was offeren a 
to whether the first husband was alive or not in I 
No evidence was given as to his age. Bush, J-. 
the jury that lie must be assumed to be still abve. 
direction was held to be erroneous. The Court sau 

--’utJon 
.jd or 
. -COO'I 


to 

wifi 
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jiiarn.ige. Tint h pmely a question of fiict The e\iatence 
of the pnttv ut nil antecedent period lUAy or imy not nToid n 
reasonable inference that he was linn:; at the subsccinent dat3. 
If. for e'cample, it nere pro\C(l that he was in good health on 
the diy preceding the second marriage, the inference would be 
strong, almost irrcsiitible, that he was living on the latter di>, 
and the jur}' uould, m alt probability, dml that he was so. If, 
on the other hand, it were piovedthit he was then in u dying 
condition, und nothing further was ptoved, they would piobibly 
decline to draw that inference. Thus the question i< eniiit.ly 
for the jury. The law mikes no presumption either wav' 
/,*. V L R , 1 C. C. K. 19S=:39 L. J. (M C ) 85 

In a latei case this sinj'iilai state of facts appeared 
The piisoner married A in 1864, and ii m 1868, A being 
still alive. He was convicied of bigamy He then inairied 
C in 1879, and D in 1880, C being still alive Ho was in- 
dicted m respect of the last mamage, his wife C being still 
alive. It IS evident that if A was still alive at the time of 
the marriage with C, the latter never was his wife. Xo 
evidence was offered that A was either alive or dead in 
1879, and the jury convicted the prisoner without any 
finding on that liead, apparently on the punciple that 
the prisoner should have proved she was alivu. TJie 
conviction was set aside. The Coiut held that them 
were conflicting piesumptions. fiist, that A, who was 
alive in 1868, was still alive m 1879, secondly, that the 
prisoner m manying C, was doing an innocent act 
That upon these facts the jury should have found whether 
A was alive m 1879 or not. That it was not for the 
prisoner to prove she was alive. Iiord Coleiidge, C J, 
said : " The piisoner was only bound to set up the lite. 
It was for the prosecution to piove his guilt, li v. 
Will\iiirc, 6 Q. B. D. 366. The sainedecisioo would, no 
doubt, have been given m India undei s 107 of the 
Evidence .\et. If Lumlei/’x case woie to occur in India, 
the jury would piobably be told that although tliere w.as 
a ptesxnTipl-ion 171 iavont ol IVie contninance oi hie, this 
did not lelievethem fioin the necessity of finding that 
the husband was actually alive, and that, in considering 
this ijuestion, they w’ould have to icmembei that the 
prosecution was bound to establish the guilt of the 
piisoner, and that her innocence should be assumed till 
the contrary was pioved. 
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Absence Jor Seven Yeats . — Kven %Yhere the fcjiner 
husband or wife is stUl alive, no offence is committed 
under s. 4lU. 


“ It such hwsb.iiid or wife, ftt the time of the subseijuent marruRe. 
sIiaII hixve been continually absent from such person for the sfuce 
of seven j eais, nud shall not have been heaid of by such person as 
being alive within that time; provided the person contracting the 
subsequent tnarnage shall, before such marriaffe takes place. Inform 
the person with whom such luarrisjje is contracted, of the real 
state of facts so far as the same are within his or her knowledge’ 
(s. 494, Explanation). 


In reference to the English statute, which contain'’ a 
proviso exactly atmilar to the first part of the above • 
clause, liush, .T., in pronouncing the judgment of the 
Court of Crown Cases Resened, said: ''Where the only 
evidence is that the party w’as living at a period which >5 
more than seven years prior to the second marriage, 
there is no question for the jnn*. The proviso in the 
Act, ‘24 and 25 Viet., c. 100. s. 57. then comes inw 
operation, and exonerates the prisoner from crimma 
liability, though the first husband or wife be proved to 
have been living at the time when the second marnagc 
was contracted. The Legislature, by this proviso, sanc- 
tions a presumption that a j'crson who has not ce 
heard of foi- seven years is dead." J?. v. Lvtnley, L. K- 
1 C.CR. 186; Eviacnco Act, s. lOS. In order (o 
raise this pi-csuiuption, however, it must appear i. 
the parties have been continually nb'sent from cac i o i 
for seven years. Whore tlu* only evidence was t 
prisoner married his first wife in 1865, that ‘ 

together for some time, but how long ^ \ 

and that he married a second wife in 188-, an 
proot of any actual sepamtion between the irs 
and the prisoner was oficiod. the Court held ^ ■ 
presumption of life continued, and that • hj, 

was not liound to show that the prisoner knew . 
wile was alive within seven years of his second m o 
Jt V. .fonrv. 11 Q. B. D. 118, T/iomas Jone.<. 

& M. 642. Where a separation of 
is established, the burthen of proving that tne p 
knew of his wife’s existence within seven R. 1 ; 
on the proWution. 7f. v. Cnrffcnjcrn. L.R-» i t-- • ‘ 
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Heaton, 3 F. & F. 819 ; Vane, 1 F. & F. 233 ; Cross, 
1 F, & F. 510 ; Tioyning, 2 B. & Aid., 386. The rule 
will apply also to cases when the absence is due to 
wilful desertion, Faulkes, 19 T. L. R. 250. Such know- 
ledge IS a question of fact, and must be distinctly found. 
A finding that the prisoner had the means of acquiring 
knowledge, if he had chosen to use them, is not sufficient 
Such facts might justify a finding that the accused did 
know’ that his wife was ahve, but is not equivalent to 
such a finding. It. v Briggs, D. & B. 98=26 L. J. 
(M. C.) 7. Where the piosecution established as a 
fact that the first husband though absent for seven years 
was still living and that the wife having the means of 
acquiring knowledge whether he was dead oi alive did 
not choose to make use of them, she was held liable 
especially where she also failed to mention the true 
state of facts to the man with whom she purported to go 
through the second form of mariiage, 4 W. R. (Cr.) 25; 
1900 KR. No. 1 [coHfra Cullen, 9 C. & P. 681] . It must 
lurther be remembeied that s. 108, Ev. Act, raises no 
presumption as to the time of a person's death It was 
held in 35 C. 25 that he who alleges that a person died 
at some antecedent time must prove that fact affirma- 
tively. But this difficulty docs not arise in the appli- 
cation of tho Exception to s 494 The fact that certain 
Muharainedan jurists expressed an opinioa that a woman 
IS competent to re-inairy after the absence of her husband 
for four years would not save her act from s. 494. The 
period of seven yeais mentioned in the E.vception to the 
section would ovciiide any rale of Miihammedan law 
to the contiaiw, 1878 P. R. No. 27. 

A diffeient case fiom any of those just discussed is 
where a man inavues again within seven yeais after he 
has heaid of his wife, but believing on reasonable 
grounds that she is dead. Such a case occurred m 
England under a statute, *24 & 25 Vict., c. 100, s. 57, 
which IS almost verbatim the same as the first clause 
in the Exception to s. 491. There the Court held tliat 
although the case came within the liteial terms of the 
statute, the defendant was excused by viitue of his bona 
fide mistake of fact. Under Indian law a similar deci<5ion 
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wonid DO doubt be given noder s, 79, 1.P.C. li. v. To!so». 
23 Q. B. D. 168 ; ant^, § 50 at p, 133. This case over* 
ruled Gibbons, 12 Cox. 237 Sennet, 14 Cox. 45; see 
also Turnet, 9 Cox. 14S; J?. v. Horton, 11 Cox. 670; /?• 
V Mooie, 13 Cox. 544; .R. v. Thojnson, 70 J. P. 6. 

The further proviso that the piisouer must have com- 
municated his knowledge of the facts of the case to the 
peisnn whom he was about to many, goes beyond the 
English law. The burthen of proving such a coinmuiii- 
cation would appaientiv rest on the prisoner. (Ih'* 
Act. ss. 105, lOfi ) 


The priest who helps at a bigamous maviiage \\ou!d 
be liable, 10 M. 218, but not necessarily people who let 
a house for the celebi-ation or guests who are invitea 
and piesont at the cei*emon5% 6 fi. 126; 1864 W. R> 
(Cr.) 13. A man may be guilty of abetment even though 
the girl is incapable of committing the offence 
to hei age or want of knowledge, 6 C. V/. N. 343; 
4 C. 10 ; more publication of banns is not an attempt. 
1 A. 316. It must however be icmembered tosecuiva 
conviction under s 494, knowledge on tho^ pa^^ 
accused that the pievioue consort was alive is not os'-eii' 
tial as the woiding of the section is decidedly f'ee horn 
any reference to intention or knowledge, Jojir.’s, U 
Cox. 358. 


Jiin$didton. — ^Where a charge is biotight un rr 
s 494, the offence consists in the second inaniugc. an 
is coniioitted in the place where the second 
took place. Consequently it can only be tried o) 
court w’hich has Jurisdiction over such an offonco w 
committed in such a place. This was 
reign of Charles II. Kelyng, 79; 1 Hale, P- ! 
The •same ruling was affirm^ bj’ the Privy Coin'ci 
case from Australia Macleotl v. Alhi.'Gcn. «/ ^ 
South Wales, [1891] A. C. 455. There a Colonial sum 
provided that “ whosoever being married 
other person during the fife of the fonacr bus ^ 
wife, wliercsocver such second marriage irt 


shall be liable, etc.” The appellant was m: 
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2s. S Wales to his first wife. He was divoiced fiom 
her in Jrissoun, wheie he married his second wife dur- 
ing the life of the first He was indicted for bigamy in 
N. S. ''Yales under the above statute, and convicted, 
the judge having directed the jurv that the American 
comt could not dissolve the Austiahan marnage The 
conviction t\as set aside by the Judicial Committee, on 
the ground that the olfence, if committed at all, was 
committed in Missouri and bejond the jiiiisdiction of 
the Australian court If the statute intended to give 
such a jurisdiction, which theii Loidships held it did 
not, it was so far tdha riVcs and void Cf. the case ot 
Eail Russel, tried before the Peeis in the House of Loids. 
[1901] A. C. 446. 

JJo couit shall take cognirance of any offence falling 
under s« 498 — 490, both inclusive, of the Indian Penal 
Code, except upon a complaint made by some peison 
aggrieved, s. 198, Ci P C The brother-in-law of u 
woman who has committed bigamy is not a peison 
aggrieved under that section. 10 B, 340; 25 A. 132; 
the husband IS 26 C. 336; 25 A. 2D9. 

205. Adulle.''y.— Adulteri isdefined b_\ s 107 as being 
sexual mteicouise with a woman who is. and whom the 
(b'fcndant knows, oi has leason to believe, to be the witc 
(if jnothei man, without the consent or connivance ot 
tnat man, such sexual inteicouise not amounting to lape 
Exactly the same question would aiise as to the oiigmal 
01 continued \aliditv ol the inaiiuige as have been alieady 
discussed undei the head oi bigam 3 '. It is not nocessaiy 
the accused should know whose wife the woman is 
It IS enough if he knew she had a living husband, 
21 W. R. (Cr.) 13. But iheie must be piool that the 
accused knew or hid leason to believe that tlie woman 
svis a. vaiwied wowvaw, Pnste v. 29 L. J. (P. 

& M.) 195 ; Maiifoii v. Maiifou, 34 ibid. 121. 

Adilferenl question aiises where it is admitted that a 
ceremony of marriage look place, but wheic it is assert- 
ed tliat, by the custom of the country, the woman was 
at hbeity, notw ilhstandmg it, to have mteicourse with 
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anyone at hev pleasuve. Here the essence of the objec* 
t jon IS, that no inamage, within the meaning of the Code, 
ever took place, 4 M. H. C. R. 196. In a case under the 
Alya Santana law of Canara, where it is customary to 
celebrate marriages, but the woman is at liberty toleare 
her husband at her own pleasure, and to marry again, 
the Court held that there was no marriage which would 
support a conviction under s, 498. Referring with 
approval to the case last cited, they said ; “ The custom* 
ary cohabitation of the sexes under the Ahja Santa^^a 
law appeals to us to do no more than create a casual 
relation, which the woman may terminate at her 
sure, subfeot perhaps to certain conventional restiaiots 
among the inoie respectable classes.” 6 M. 374. 


The belief of the defendant as to the woman being the 
wife of anothei is a question of fact. Where a huspantl 
brought a suit against his wife for restitution of conjoga 
rights, and a decree was given in his favour, leaving he 
the option either to return to her husband or to pay hm' 
& sum of moneyi and she took the latter course, altc 
which the alleged adultery took place, it was held Ui 
the defendant might have believed the woman 
to marry, and, if so, had committed no offence. 5 B. n* 
C. R. (Cr. Ca.) 17. 


Eeidence of Adultery . — In a case_ in Calcutta, •• • 
Ward, (1803) a question was raised in the course ^ ,,ai 
trial as to the evidence necessary to establish ^ • 
intercourse. It was contended that the same 
inquired as in the case of rape, viz., of actual 
'The point was reserved, but it became 
decide it. It is plain that the w ords in the 
to s. 375 are limited to cases of rape, q 

object of them was the same as in Sta . ' ’ . 

IV., c. 74. s. GO, viz., to do away with <|ie 

which used formerly to be required ; ([jp 

provision is to limit, not to extend, the the 

prosecution. I conceive the rule will be ° . ^up;c 
same as it is in the Divorce Court, where i 
is inferred from acts of guilty familiantjs . rarbV'* 
opportunities sought for, and created by. 
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onder circumstances which leave no reasonable doubt 
of criminal intention. 21 W. R. (Cr.) 13 ; 7 W. R. (Cr.) 
59; 17 W. R. (Cr.) 5; 1874 P. R. (Cr.) 1. Of course, 
stronger evidence will be require under this Code than 
m the English Divorce Court, for the wife can be called 
as a witness against the adulterer under s. 45)7, 6 W, R. 
(Cr.) 92, whereas she cannot in a suit for dissolution of 
marriage. But her admissions, or confessions, out of 
court will not be evidence against him. Bohinaon v. 
Bobimon, 29 L. J. (Mat.) 178. 

To convict a man of an attempt to commit adulter}’ it 
is not sufficient to prove that he was found m a place in 
which adultery might have been committed and that he 
was minded fo commit it, Weir 1. S69. C'suvecsely 
where a married woman went to visit a man, but before 
adultery was committed she was taken away by her 
husband, it was held the mao could not be convicted, 
1879 P, R. No. 13; 1902 P, R. No. 25. For circum- 
stances where commission of adultery may be presumed, 
see Best v. Be^t, 1 Ad. 437 ; liickeits v. 1 Hagg. 

Const. 303; Davidson v Davidson, 1 Deane 132; Lore* 
den V. Loveden, 2 Hagg Const.2 ; IPiVimms v. Williams, 
1 Hagg. Const. 290 ; Grant v. Grunt, 2 CurL 67 ; 
Horns V. Harris, 2 Hagg. Const. 379; D'Aguilai v 
D' Aguilar, 1 Hagg. Const. 777; Itichardson v 
Jiichardson, ibid. 11 & Heathcotc's Divorce Bill, 1 Macq. 
H. L. Ca. 277. 

It often happens that acts of criminality are spoken 
to by witnesses who are strangeis to the paities. Itthen 
becomes necessary, if the parties themselves are not 
present at the trial, to establish then identity with that 
of the persons spoken to by the witnesses. This is often 
done by showing them photographs of the paities. It 
has, howevei, been laid down in England that, in matri* 
monial cases, unless under very special circumstances, 
the Court will not act upon identification by photo- 
graphs only. Frith v frith (1896) P. 74. 

Connivance.' — Another question arises as to the nature 
of the evidence which wjJJ amount to consent, or conni- 
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i-nitcr, on the husband’s part. In the case of JUtnx. 
Jllot, 30 L. J. (Mat.)2i the -law upon this point ^.is 
laid dowri as follows: ‘‘To find a verdict of connivance, 
you must be satisfied fioin the facts established in 
evidence that the husband so connived at the wife’? 
adultery as to give a willing consent to it. Was he, 
or was he not, an accessary before the fact? Jfere 
negligence, meie inattention, mere dnlness of appre- 
hension, mere indifference, ^vill not suffice ; theie must 
be an intention on his part that she should coininii 
adultery. If such a stale of things existed as would, m 
the apprehension of reasonable men, lesnlt in tlje wtlc s 
adultery— -whether that state of things was produced I"' 
the connivance of the lutshand, or independent of it— 
and if the hn«hand, intending that the lesuU of adultery 
should take pl.vce.did not intcifere when he might have 
done so to protect his own honour, he was guilty of 
comnvanoe,” See also T^ojtcrs v. 3 Hagg. EceJ- 

57; P/iilipsy. PNlipsA Rob. 144‘, Cro/l v. Cn'fl. 3 
Hagg. 312; v. JliVU-s ibid. 76. 

In a later case, Glennie v. (t’lcimiV. 32 L« J. (P-^ 
M,) 17, Cresswell, .I„ laid down tlie law a little 
c.vutiously. He said: “I think that to estabnsi 
ctinnivance it is lequisite, not that the party counuin? 
should be actually an accessary before the fact, so as to 
have lakcti any active incasuics to bring about the 
of adultery, but that he Uiould be cognizant that sue 
a i*esuU would foll.ov fiom ceitain Imnsaction'^ that w 
appioved of ami consented to: and that, llicrelou’. o 
tile principle volenti nun fit ittjnna, he cannot comf'a 
of any act he passively n^sente*! to.'* 

But wheio the husl>and, after soine angry 
witii his wife rcspeciing the impropnely of ,,j 

told her that she couUl not lead this life any 
that she must either give up her paniuiour 
up. andthatshe could not live with hiinnny longer i 
continued her intimacy with the former, after n iw ^ 
ilchbcrately left her hnslund, with full 
his part that she was going to join the 
without his making any effort to prevent it. ' 
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held not to amoimt to connivance Sir C. Ciesswell 
said : " I cannot constcne that into a willing consent 
that the adultei^ should be committed It is an 
unwilling consent, given becanse she would not comply 
with the condition he insisted upon of giving up the 
improper intimacy. By connivance I understand the 
willing consent of the husband, that the husband gives 
a willing consent to the act, although he maj not be an 
accessary before the fact; that, although he does not 
take an active part towards procuring it done, he gives 
a willing consent and desues it to be done- What this 
man desiicd was, not that the act should be done, but 
that she should not toiment him by keeping up an 
intimacy of this chiiacter, ’ ■ 
him as his wife, and that 

other” Manny Mams 111 I. iS 

Tr. 530; see also Stone v Stone 1 Rob. Eccl. 99 at 101 ; 
Moorson v. Mnoison, 3 Hagg. Eccl. 95 ; Oilpin v Gilinn, 

ibid ISO ; 1 C, W. N. 498 ; 3 C. 688. 

The Penal Codomeiely uses the woid “ consent, " not 
"willing consent.” but I conceive that tlie above 
construction must be put upon the teim. An nnwillmg 
consent is not a consent at all It is sirapli a siibiiiission 
to what is unavoidable 

On the othei hand, evidence ol raeiely passive accjuies- 
ctnce in a state of adulteiy after full knowledge of it, and 
without taking any steps to ptocuie lediess, has been 
held to be evidence of consent amounting to coi'nivauce, 
as to disentitle the acquiescing paity to a divoice , 
lioiuttiiij V Boulting, 33 L. J. (Mat )33=3 Sw. & Tr. 329, 
because a divorce is only gianted when the applicant is 
feeling, and suffering undei, a sense of wiong, when the 
complaint is preferred It has also been heldm England 
that consent may be given aftei the act, which, if it 
amounts to condonation of the act, has the same fegaf 
effect as consent, irff«)» v. Ltlubsop, 20 Q. B. D. 354 ; 
heat, Keati, 28 L. J. [P.&M.]57; 1879 P.R. No. 27; 
4 W. R. (Cr.) 31 ; 1 Ind. Jur. (N. S.) 8. But it may be 
questioned whethei, under the Penal Coilu.an ex post facto 
acquiescence can be used except as evidence of an^ 
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acquiescence previous to the act. If there was no con* 
sent, or connivance, up to the time the act was com* 
mitted, then the offence is complete, and it is difficnlt to 
see how it can be obliterated by any subsequent consent. 


This section is intended to protect the Iiusband'srights, 
and, therefore, any consent, or connivance, which shows 
an abandonment % the husband of his claim to contin- 
ence on the part of his wife, will bar an indictment, even 
though the consent, or connivance, he to a different 
adultery from that which is specifically charged. There- 
fore, it is held that a consent to his wife’s adultery ^\ith 
one man is a bar to proceedings in the Divorce Court 
against another man, or against the same man for a 
subsequent act ofadulteiy. Gftppsv.Gtpps, 32L, J. (M&L) 
78; in House of Lords; 11 H. L. Ca. l=-*33 L. J. (Mat-) 

161. This rests on the presumption that an assent once 
given continues. But a case might occur where asinlu 
wife might become I’econciled to her husband, and resume 
a life ot chastity, while he might resume his efforts 
protect hei virtue, and then, I conceive, the right 
prosecute would revive. 


Can a second prosecution be maintained against 
same man for adultery with the same -o. 

having in the meantime returned to her husband s p 
tectionV The case actually arose in the 4th 

1804, Bombay, and Hore, J„ directed the jury 
prosecution was raaiutainablc, and that the 
viction W’as rather an aggravation of the offence. . 
the woman had left her home before the first con * 

and lived in the prisoner’s house the whole tune ® ^ 

undergoing his sentence; and 

in the second piosccution was committed in tha 

soon as the prisoner was released. With grea 
for the learned judge, I conceive that •, 

tion was maintainable. As Lord Chelinsm'" L. 
the case of Ginns v. GipfK, 11 H. L. C*i. 

J. (Mat.) at 169 “ It must be borne m mind “ 
olTenco of adiilteiy is complete in a smga- 
of guilty connection with a married womari. . 
the first act which constitutes the crime, am 
the adulterous intercourse between the par 
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continue for years there is not a fresh adultery upon 
every repetition of the guilty acts, although all and 
each of them may furnish evidence of the adultery 
itself. The inference which I draw from this view of 
the subject is, that if a husband, having the light to 
divorce his wife for adultery, abandons that right in 
consideration of a sum of money leceived fiom the 
adulterer, he can never afterwards be a petitioner fora 
divorce on the ground of his wife’s criminal inteicouise 
with the same peison ” 

It seems to be an equally legitimate inference that a 
husband u ho, having a light to institute a prosecution foi 
adultery, does so, and enforces the full penalty of the taw 
against the offender, cannot punish him a second time foi 
a renewal of intercomse which inflicts no fiesh m]ui 3 ' 
upon himself See Ratanlal 150, where however it was 
held the subsequent act is m the nature oi au aggiavation 
calling for more condign pimishiuent Ofcoiirse, ir would 
be diffeieut if he had condoneil the offence, and taken 
the wife back again into his, society See per Loid 
Westbury, 33 L. J. (P. & M.) at 164. 

206. Taking or enticing away a Married Woman — 
The offence constituted by s 498 consists in (1) taking or 
enticingaway, oi concealing, oi detaining, (2) with intent 
that she may have illicit mteicouise with any person, 
(3) any woman who is oi is known oi believed to be the 
wife of any othei man. (4) from that man, or from any 
peison having the care of hei on behalf of that man 
The elements of the ciime are the same as those of kid- 
napping fiom lawful guardianship, as defined by s 3t)l, 
see the discussion upon that section, ante. Chap. IX, §165 
at p. 504 except as to the intent The section is intended 
to protect the rights ol the husband The consent of the 
wife is peifectly iminateiial The fact that she goes away 
with another man of herownaccoid.as generally happens, 
IS no excuse for him, provided his part in the transaction 
can be chaiactenzed as taking or enticing hei away. 
The gist of the offence is the enticement aicay t/oai the 
husband, and not the enticement to any definite person 
Hence, if an old woman takes away a wife from her 
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husband's house, with intent that she may be able to 
make ssome money out of any one desirous of having 
illicit infcercouese with the wife, the offence is complete 
even though no definite person was in view, or ihe nife 
thus enticed away never met any person desirous of 
having illicit intercourse with her. 1899 P. R. No. 9. 
In a case where the jury found as a fact that the woman 
asked the prisoner to allow her to go with him, that all 
the solicitation proceeded from her, and that ihe prisoner 
for some time refused to yield to her request, but that 
finally he met her when she left her husband’s house, 
and went off with her by railway ; it was held that the 
offence was complete. Scotland, C. J., said, “If whilst 
the wife is living with her husband a man knowingly 
goes away with her in such a way as to deprive the 
husband of his control over her with the intent stated 
in the section, that I think is a iahin^ from the 
husband within the meaning of the section The 
w’lfe's complicity in the transaction is no more matenal 
on a charge under this section than it is on a charge 
of adultery.” 2 M. H. C R. 331. Similarly thefac 
the woman accompanied him of her own free will 
does not diminish the criminality of the act. 4 Bom. 
L. R. 435. The same would be the result if she 
left her husband’s house, and went of her own accon 
to the accused’s house, and he allowed her to live ^^l > 
him as his wife. Such allowing would be treated as con- 
structive taking, as she would not have been emlioldeuf 
to leave her husband’s house and lemove herself from 
his control, but for tbo asylum offered by the 
7 Mad. Jur. 133. iConlrast this case with 1 C. W. w. 
498, where from lapse of time desertion and , 

were also inferred. See Jl. v. OUJitr, lO Cox- 402 he *>' • 
The same rule applies where the offence cliarged ts 
of enticing away a mariied woman. In tins ' 

defendant is an active agent in the transaction, hu 
enticing may exist though the wife is willing am ^ ^ 
to be enticed. Therefore, where a procuress in< u 
married woman of twenty to leave her ‘ 

the facts showed that “she had made ' 

choice, and was dctenninwl of her own free ..'jfjt. 
her husband and become a prostitute in Calcutta. 
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Bengal High Coint held that no conviction could be 
maintained under s 3(>6, but that there was quite suffi- 
cient evidence to convict the prisoner of enticing undei 
s. 408, “ for whatever the wife’s secret inclinations were, 
she would have had no opjiortunity of cairymg them out 
had not the prisoner inteifered.” 1 W. R. (Cr.) 45. It 
will thus be seen that the offence under s. 198 is a minoi 
offence to one undci s. 3G6, and theretore, on a trial 
under the latter section, a conviction may lest on the 
former under the operation of s. 238, Ci. P C , 20 C. 483. 
It is, however, necessary that the final act which severs the 
connection between the wife and bet husband fhonld be 
one in which the defendant takes part, eithei by way ot 
influence, advice, or assistance It a woman of her own 
accord. And wilhont pevftviasion nt indacemcnl bald 
out to her by the defendant, and without any complicity 
on his pa;t, weie to leave her husband and go to the 
•defendant, who allowed hei to leinain with him, this 
would not be an offence under s 498. Though it might 
be his moral duty to restoie lier to her home, the statute 
•does not say that he shall restore her, but only that he 
shall not take her away R v 0/t_^er, JO Cox. 402 ; 
ante, § IGG at p. .jG4. 

The words “ conceal 01 detain” lefev to souib active 
•conduct on the part of the accused beyond that of meiely 
permitting her to remain in his house. It is possible to 
conceal a woman with her own consent, but it is not 
possible to detain hei when she is willing to lemain In 
such a case the Madias High Court said “The words ot 
the .section, ‘ conceals or detain'!,' may and weie, we think, 
intended to be applied to the enticing and inducing a 
wife to withhold oi conceal heiself from hei husband, and 
assisting hei to do so, as well as to physical restiamt or 
prevention of her will or action Depriving the husband 
•of his piopei contiol over his wife for the purposes of 
illicit intercourse is the gist of the offence, just as it is 
of the offence of taking away a wife undei the same 
section, and a detention occasioning such depiivation 
may be brought about simply by the influence of allure- 
jnents and blandishments. Heie there is no leasonable 
•evidence to show that the woman had not perfect 
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freedom to leave the house, or that any allurement, or 
persuasion \Yas required or iKed, to induce her to remain." 
4 M. H. C. R. 20; 1895 P. R. (Cr.)23. Straight. J.. in 
10 A. 580 construed, the words “ such woman ” in this 
clause of the section as not meaning “ such woman so 
enticed as aforesaid,** but to mean “such woman whom 
he knows or has reason to believe to be the wife of any 
other man.” He seems to dissent from the construc- 
tion apparently put in 3 A. 251 by Pearson and Oldficltl. 
JJ., as meaning ‘ an. enticed woman.’ TIic Panjah 
Chief Court in 1891 P. R. No. 16 was inclined to .accept 
the view of Straight, J. If a woman were to come to 
another person without his doing any act irmountiug to 
a taking or enticing, and he were then to conceal or 
detain her with the intent defined, he r\ould have com- 
mitted an offence under the second part of s. 41)8: 1913 
P. W. R. (Cf.) 36=1913 P. L. R. 319=14 Cr. L.J.595* 
21 Ind. Ca. 467 ; 1911 P. W. R. (Cr.) 29=1911 P- 1- 
224=12 Cr, L. J. 500=12 Ind. Ca. 220. 


The wording ot the section as to intent 
the offence may be committed either by an inten mr 
adulterer, or by a procurer who intends to pass 
woman on to some other person. 


It is essential to the offence that the woman shou 
be taken from the husband or- someone who has the ca 
of her on his behalf. Prima facte a "im " , 

conducting herself properly is always under the con . 
or in the legal possession of her husband. It 
essential that he should be living with her. He |jjj 
absent on business, or his employment may comp 
to live apart. 5 W, R. (Cr.lSO. Thus, taking ^ 
the wife, when she w’as \ 
an offence under this sr 
was no quarrel betWT* 

Weir I. 573. This v. ■ 
majority of baby wives 
until they attain prop* 

IS the proper 
and the pareu’ 

It is not nece- 


nrothcr, was held to ^ 
m it was proved ti'cr 
’ and and Ih'' 
case with th' . 
'I with their^' 
mder Hindu 
. 7 U. the m 

- havcv' 

mar»‘ . 
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that theie should be co-habitation, 1874 P. R. iCr.) 4, 
overruling 1SG7 P. R. (Cr.)48. If. howevei. m the couise 
of a quarrel the wife had been turned out ol the house, 
and she was livin'? in her inothei's house, it could not be 
said the taking was fiom the husband, or tiom any 
person having the care ot her on his behalf. 1883 P. R, 
No. 15 See also 1910 P. L. R. 23=11 Cr. L. J. 597= 
8 Ind. Ca. 226 ; 1914 P. W. R. (Cr.) 20=1914 P. L. R. 
123 It cannot make any ditfeience whethei the house 
IS hired by him, oi by hei, or by someone else, so long 
as It IS occupied by her as his wife, living undei his 
protection, and subject to his rights over hei. If, how- 
ever, the wife had abandoned her husband, and was living 
apart fiom and in defiance ol him. and d fortwi i if she 
had taken to a ciimmal life, it could not be said that by 
any act of anothei she was taken or enticed from her 
htisbaud. See 4 W. R. (Cr.) 6; 2 W. R. (Cr). 35, and 
cases cited, ante, IOC, at pp 507- 5C8 

It has been held in 26 M. 463 that a wife cannot be 
convicted of abetting the “enticing away” of herself 
under s. 498, but the Cotut did not decide whether she 
might be convicted of abetting the “ taking awav ” of her- 
self Enticing involves the producing of an effect extra 
upon the mind of a woman, but if she induces another 
to entice hei, the effect has already been produced The 
offence of taking le consistent with a pievious consent 
on the part of the woman (see p 840 ^upra) There is 
no provision in s 498, as there is in s 497, that the wife 
shall not be punishable as an abettor. But the Punjab 
Chief Court has taken the view that the offence under 
s. 498, is minor to the offence undei s. 497, and there- 
foie the wife could not be punished undei this section 
also as an abettor 1871 P. R. No. 6&8 ocerruUnq 
1868 P. R. No. 17. See 1883 P, R. No. 4. 

Wheie it IS doubtful which of tbe offences enumeiajed 
in the section the accused has committed, the findin*' 
may be in the very words of the section though such a 
finding should be avoided if possible 22 W. R. (Cr.) 72. 

No court shall take cognizance of an offence under 
s. 497 or s 498, except upon a complaint made by the 
54 
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husband of the woman, or in his absence by some person 
who had care of such woman on his behalf at the time 
when such offence was committed. (For further dis* 
cussion on this matter, see the Editor’s commentaries on 
the Code of Criminal Procedure under s. 199.) But the 
death of the husband does not terminate a prosecution 
which has been once instituted by him. 4 M. H. C. R. 
Appx. 55. The fact that the husband has appeared as 
a witness to prosecute a prisoner charged with commit- 
ting rape upon his wife, does not amount to such a 
complaint by him as will sustain an alternative charge 
against the same prisoner for committing adultery with 
the wife. 5 A. 233; 29 C. 415. Where it appeared 
that after the act comjilained of and before lodging 
the complaint, the husband had divorced the wife, the 
complaint w'as held rightly dismissed, as there is no rea- 
son to afford remedy in the criminal court w'hen the 
doors of the civil court are closed. 1879 P. R. No- 27. 
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14 Ind. Ca. 659, clearly lays down that the canons of 
construction laid down by Lord Herschell in the Bank 
of England v. Vagliano Brothers, [1891] A. C. 107, at. 
144 & 145 me inapplicable. Section 409 was enacted 
not in codifying the doctrines of English Law bnt in 
creating a new offence of criminal defamation and while 
dealing with the various classes of qualified privilege, 
the authors of the Code left intact the well-e'^tablished 
doctrine of absolute privilege which has been lecognised 
to be the law of this country as regards civil liability by 
the ruling of the Privy Council in 11 B. L. R. 321. And 
since this rule exists apart from the provisions of s. 499 
the latter cannot he said to be exhaustive of the law of 
defamation and the doctrine of absolute pi'i\ilege as 
understood in the Indian and English Law is appli- 
cable to determine criminal as well as civil Jiabihty. 
The Calcutta High Court however refused to be bound 
by the reasoning of the Madras Full Bench- See 40 C. 433 
=17 C. W. N. 297=14 Cr. L. ), 100=18 Ind. Ca.660. 
This view of the Calcutta High Court was fully nntin* 
pated with regard to the trend ol the opinion of thit 
court as could be gathered from. 32 C. 756=9 C. W-N. 
911=2 C. L. J. 105=2 Cr. L. J. 459 5 36 C. 375*13 C. 
W.N. 340=9 C, L. J, 259=9 Cf. L. J. 165=1 Ind.Ca. 
147 and 14 Cr. L, J. 528=20 Ind. Ca. 1008. 

S. 499 only applies to attacks made upon individuals- 
Imputations of a seditious chaiacter directed agams 
the Government are provided for by s. 12 f A, 
been already discussed {ante, §§ 05-97, at pp- 29Il-dO''^l- 
Blasphemous libels are not punishable at all, unicsi 
fat as they consist in words or acts w’hicli constitute an 
offence under s. 29B. See as to oral imputations o 
uncha'itity, which though not actionable arc crinuni / 
pumsbable, 28 C- at 464, iJisoi^reriny icUh 8 M- 1*5 

The mode in which the imputation is cymvi'y^ ' 
quite iinmaterial. TJie language may be vitupera n‘- 
9 A. 420, or suggestive of llic complainant having c • 
mitted a crime. 4 C. 124, or incurred social , 

by saying that he is an outcasto, 33 M- 
Pur'iulKt Kaifth, a * Jxori Ghamar,' H P*"* ^ 

Ind. Ca. 876. or to spe.ik of one as a hulahruih • 
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prost*tiue’s son. [1911] 2 M. W. N. 8=10 M. L. T. 96 
=2Cr. L.J 497=12 IndCa. 217 or even an accusation 
•of ancmyinous letter wntmg, 7 Mad. Jur. 253 It ma)’ 
be defain.itton to publish a in.igazme-atticle as if it 
were mitten b\ a well-known man of letters, A’lule 
as a matter of fact it was the pioduction of a common- 
place miter If It could be pioved that any one reading 
the Aiticle would take the plaintiff for a common- 
place sciihbler whereby the pUintiff could be damnified 
even though the damages likely to be sustained 
were not capable of present ptoof, it has been held 
to be actionable, litdgf v. The English Illustrated 
Magazine, Ltd , 29 T. L. R. 592. But to say that 
the complainant's caste is n<»t Quite so high as that of 
the accused is a mere expiession of opinion and does 
noi haim the leputatioo of the caste said to bo low— per 
jJIutluiswamy Iyer, J , in Weir I. 575. To speak of a 
Mubammedan that he killed a cow in his compound 
would in no way affect his leputation, 5 C. P. L. R. S3, 
though It w'ould be quite different if the same imputa- 
tion had been made in regaid to a professing Hindu. A 
man is entitled nut to associate witli other castes or 
even with inembeis of his own caste, but it would 
be defamation to c.il) a man an oiitcaste, 19 M. 
L. J. 714; 15 M. 214; 6 A. L. J. 472=9 Cr. L. 
J. 535=2 Ind. Ca. 226. Many matters at which 
people feel annoyed or imagine they aie inpired are 
often taken to cuimnal courts as defamation ; courts will 
do well to consider whethei there has leally been an 
injury to reputation Thus a statement th.it the com- 
plainant di 8 obe 3 'ed some one and treated him with dis- 
respect, is not pri»i « /acte defamatorj’.B M. H.C.R. Appx. 
46; Weir I. 593. However the case leported in 1909 
P. W. R. (Cr.) 3=9 Cr. L. J, 154=1 Ind.Ca.99, would 
serve as an illustration. One Abdulla, a tailor, addressed 
a poht caul to Sergeant Claike clainnug a sum of inonej’ 
and had a demand note admittedly executed bj* Clarke 
to support his claim. Howevei the District Magistrate 
had the claimant aricsted and brought to couit in hand- 
cuffs for the high offence of having addiessed a post-card 
making a demand upon the Sergeant. He was told he 
would be let off if he withdrew his claim, but as he 
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peisisted in urging , the validity of his claim, he "’.is 
charged with defaming the Sergeant. The Chief Court 
however intervened and quashed proceedings before the 
accused could be convicted by the District "Magistrate. 
The words may even profess'to be words of praise, pro- 
vided they are so framed as to show that an opposite 
meaning is intended. As Buller, J., said in J?. v. U nf'OK. 

2 T- R. 206. " Upon occasions of this sort I have never 
adopted any other rule than that which lias been fre- 
quently repeated by Lord Mansfield to juries, desiring 
them to read the paper stated to be a libel as men of 
common understanding, and say whether in their imncis 
it conveys the idea imputed. Exactly the same rule 
applies where the imputation is not contained in a state- 
ment, written or spoken, but in some representation or 
by signs. Where the meaning of the imputation >8 
ambiguous, or where it docs not on its face apply ' 
complainant, evidence is admissible to explain 
ing, or to show who was the person really meant. Wn 
a person is slandered by insinuation, or without men lo 
of his name, it is everyday's practice to - 

and ask them whom they understood to be aimed a j 
the libellous matter. The ultimate question, whenie 
the complainant really was intended, is 

question of fact for the tribunal ” Ter l 4 ord Mans i • 

li. V. Shipley, 4 Doug. 164; LrFnnu v. 

H.L. Ca.637 per Lord Cnwplicll. at 668. See J 

v.Jo«e?.4M.& W, 446; DroicnM Mod. 86- a . 
such cases the English practice is to state m 
the meaning which the pros<*c«tion intends ” ‘ 

the libel, by moans of averments which are tec 

called tniiiirurfers. These are unnecessary where ^ 

on its face is clear and specific. Where it is 
such averments appear lo ho material and 
without them the defendant would not know w 
he had to meet, and therefore if the prosrcn ' 
make out the meaning which 

statement, tile Crown cannot repudiate It at 111 ^ 

set up another meaning. \ViUinjn% v. SloH, * ! j;,,n 

675. See theob'jersation of Lonl Herslieu 'oa? 2SS. 
AVjri Co. V. Ifennett, fl894I A. C 284 j/ 

When the person defamed is only indic. ' 
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initials, DuBost v. Beres/ord,2 C&mp. 512, or the name 
leit blank, BtirKe v irarrcn, 2 C. & P. 307, evidence may 
be given complainant was really the person hit See the 
observations of Loid Cottenham m Lefanu v. Malcomsoti, 
1 H. L. Ca. 637 at 664 ; 9 Cr L. J 425. As laid down 
by the House of Lords in Ilnlton <C Co v Jones, [1910] 
A. C. 20. It IS no defence to show the defendant did 
not intend to defame the plaintiff if reasonable people 
would think the language defamatory of the plaintiff. 
In this ca«e a London Newspaper called the Sunday 
Chronicle published an article which contained state- 
ments defamatoiy of Artemus Jones', the writer 
behennghira to be a fictitious peisonage with an unusual 
name, bat unknown to the wiiter there happened to 
be a London Barrister bearing this name who was 
fortunate enough to obtain very heavy damages, the 
House of Lords approving of the dictum of Coleridge, 
C. J., in Gibson v Etans, 23 Q. B. D. 384 at 386 ; “ It 
does not signify what the wiitei meant; the question is 
■whether the alleged libel was so published by the 
defendant that tlie world would apply it to the plaintiff ’’ 
Of course this might he done by altering or amending 
the charge in the mannei authoiized by the Ciiminal 
Procedure Code (ss 220 — 232). The office of an innuendo 
IS to explain the meaning which the defamatory matter 
•was intended to convey, and was capable uf conveying ; 
not to extend its natuia! meaning, oi to add to it some 
meaning which it is incapable of beaiing "Suppose 
the words to be ‘a murder was committed m A’s house 
last night, ’ no intioduction can warrant the innuendo 
‘meaning that B committed the murdei,' nor would it 
be helped by the finding of the )uiy for the plaintiff. 
For the Court must see that the words do not and cannot 
mean it, and would an'est the judgment accoidingly ” 
Per cuiiam, Solomon v. Laicson, 8 Q. B. 823 ; per Lord 
Campbell, Lr/anu v m£ sup , see, further, 

post, § 223. On the othei hand, the meaning of any 
words, repiesentation, or signs, is that which they would 
convey to pei'sons of oidinary common sense, who are 
possessed of the information which would enable the 
statement to be understood This is the meaning which 
affects the compUmant, and the defendant, is not alio 
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to set lip am’ non-natural sense dil^crent from that 
which the lest of uiankind would xinderstaml by what 
he said or did. See the cases cited ante, Chap Y. ^ ^5. 
p 300";{04; 3 A. 664; 3 Bom. L. R. 18S. When the 
defendant said of the coinplai'naiit that ho had stolen his 
apples he was not allowed to explain it away by «aiing 
complainant removed under an unfounded claim of li^ht, 
Boicch^e V. JUdmonth 7 M. & W 12 ; see .also }Jarls v. 
Samnd, [1904J 2 K. B. 287 ; Weir J. 612. 


Tliese principles received a remarkable illiistnitiiT. »n 
the case of Monson v. Tn^aaud, II894) 1 Q. B. 671. 


Movton had ueen tried in Scotland for the murder of 
Hamhroujj’li, \;ho was found with his br.ilns bloun outin 


coutsoof a shooting p.artj- The theory of the 


thjb he Jiad been shot by .Afonson; that of 'the 

his gun had gone off by Accident. The jur> returned a 'e 


of “not jiro\on,'' nhich meant that they could not 


their minds whether the prisoner was innocent or .iii 

idant M AS the proprietor of a well-known waswor 


dofondant MAS the proprietor . ...jun 

tion. A figure represcntuig Monson.nnd near to whiCh » k ' 
described as his, was exhibited by the defendant »n a roo 
to o.ne known ns the <•/ }h<rrt>ri'. In the • 

with him were figures of Napoleon I.. Mrs. .rVs?' 

murderess, Pipott, n perjured witness »nd 

Iiad been Accused ns an nccoiiiplice of yioiisoii lU idics 

The Chambei of Iloirors was deiotcd to murderer' “ * 
connected with niurdcr*. In it was a rcjiresentatio'’ o ‘ ^ 

where the bod> of Licnteiiaiit Ilambrough w is fuu ^ 
description, “ AiJIninonl ^ r'.Y’,',,!,, njs a 

Monsoit sued Tiiss lud. nllegiiig that the whole era' ,, thu br'^’ 
libel on him. An nppljent'oii for an injinictioi. I'eniJm 

-3 made nnd griiiited by Mathew and Collins. iH- 


impulition tint the pinintiff w«s connected with a ff'"’ ' 
ih.'t h/. n «.w.ntAt„Pof «n nr/-;, tent. Oil APp.-ll. 


Ih.it he WAS A fl|»ecUtc»r of »n Accident. Chi . {,,□ 

' e filed, which tended to sho«s- IhH the ,V 




conaenling jwtrty to the exhibition, 

- - ... , sohed i'^ru I 


BCII liXCi. , ^ --- . . 

stiengih of thc-ie the tt){uRCtion was dissohed 
howevi-r expre-*«fd his rntiro Bj-proml of the ju< **' , tvn 
And th< other iiidRCs do not seem to hsie * 'v^’T»’„u.rv, !“?.*■ 
When tin .\se cniiio on for Iit-aring. on the 30th o • . 

T/>-.i 1- .Vr-r '•Chi* 

' . ' ■■■..' . . '.h» 

till riiur,i,-r ot tVciI IlatiibrouKn ny » J“‘.* ••* ' , ^ cf "o” 

nr'iuitted of 111 itVrime : and agsitist whom * 
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pro\en'' onl\ » us p,\!isetl * If it meant that— (tiid it could not 
mean anj thing elac— could the jurj have an5- hesitation in saying 
that ii was a libellous publication?'' The jury found a verdict 
for the (jlaiiitilT. hut assessed the damages to hts character at 
one f.uthing hor other instances of defamation by visible 
representation, see /.»/rr \ Oarlic (burning m etGgy) 42 J. P. 68 ; 

\ f>iii./<w<i/ii, 11 E8tt226(fixiQgupi;ullonsagainst a man'a 
doori In 2 N.-W. P. H C. f?. 435, the making and publicly exhi- 
biting of the ctllg]' of II person and beating it with shoes was held 
to .itnount to defamation. 

Intention to injiiie. — Bv s 49i) the pertion who de- 
fames anothei must he “ mtendmg to havm, or knowing, 
or Jiavin" reason to befieve, that such imputation will 
haim the leputation of the i>erson defamed. It is 
probable that this clause tluows no gieotev burthen 
upon the piosecution than arises under KngJjsh law from. 
the word ** malicious,” which is part of the definition of 
a libel ” In tiie Eaglisli law ot libel, malice is said to 
be the gist of action for defamation. And though it is 
true that by malice, as necessary to give a cause of 
action in respect of a defamatory statement, legal and 
not actual malice is meant, while by legal malice, as eic- 
plained by Bayley, J., in Dromape v. Prosper, 4 B. & C. 
247 lit 255, IS meant no more than tbe wrongful inten- 
tion which the law always presumes as accompanying a 
wionpful act without any i^roof of malice, yet the pre- 
sumption of law may be lebnttcd by the ciicumstancea 
undei which the delamatoiy matter has been uttered or 
published” Prr Cockburn, C J., fpasou V Walter, L.,R., 
4 Q. B. 73, at 87. In a case where it was found as a fact 
that the defendants by their seivant had published a libel, 
Lord Esher said: “If the matter stood there without 
more the law would infer malice, the meaning of which 
really is that it does not signify what the motive of 'the 
person publishing the libel was, or whether he intended 
it to have a libellous meaning or not *’ NeciU v. Fine Arts 
In^urnnce Co , [J89S]2 Q. B. 156, at 163; afd. [1897] 
A. C. 68. Everything which reflects on the chaiacter 
of another and is published without lawful justification 
or e.Kcuse is a libel whatever the intention may have 
been, O'Brien v. Clement, 15 M. & W. 435 at 437. Simi- 
larly in Weir I. 613, where tbe accused attributed to 
the complainant en'ni. con , with a Pariah uoman with 
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the result that hta intented mariiage was broken off, bat 
the magistiate found absence of ill-will, the High 
Court said that this finding does not lead to the conclu- 
sion accused acted bond fide and that conscious violation 
of the law to another’s prejudice is sufficient though 
there is no malicein fact Legal malice mast be presum- 
ed until a case of privilege is made out by the accused. 
As lemarked bv the Punjab Chief Court in 1913 P. W- R- 
(Cr.) 34=1913 P. L. R. 317=14 Cr.L. J. 606=21 Ind 
Ca. 478, it is not necessary tnat there shonld be an inten- 
tion to harm the repntation. It is sufficient if theie was 
reason to believe that the imputation made wonld barm 
the leputation See also 4 Bur. L. T. 48=12 Cr- L.J.- 
129=9 Ind. Ca. 775. The mode of rebutting the infer- 
ence of malice is by dispioving the state of things from 
which the law infers malice, either by showing that the 
statement is not a libel at all, oi that it comes within one 
of the classes of cases to which no legal presumption o 
an intention to injure is attached. “ The accused may e 
able to show that, though the matter is defamatory, 
was published on a privileged occasion, or he may be a 
to avail himself of the statutory defence that the 
complained of was true, and that its publication was 
the public benefit ; and those classes of cases 
to be excluded fiora the purview of the section by 
Use of the word ‘ maliciously . Per Lord i" 

on the construction of the Libel Act, 1843, b & ' 
c 96, s. 5; R. V. Mtimlow, [1895] 1 Q. E. 75B. a 
Hence the question for the jury, in cases tued ^ j jjj 
is whether the statement complained of is a i ® 
the correct mode of putting this question to them i 
stated by Best, J., in i?. v. Butdett, fjje 

“ With respect to whether this was a libel, 
jury that the question whether it was publis ® j- 
the intention alleged in the information was p , _ 
for their consideration ; hut I added that this in 
was to be collected from the paper itself, q{ 

import of the paper were explained by jjiat 

publication, or any other circumstances. likely 

if it appeared that the contents of the 
to excite sedition and disaffection, the defen an . 
presumed to intend that which his act wa 
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produce ’ See per Jenkins, J., 1 C. W, N. 465 ; 7 A- 906; 
Ratanlal 140 When the fact of a libel is found according 
to those duectiODS the case is over, unless the defendant 
sets up some special defence. "The judge ought notta 
leave to the jury whether the defendant intended by a 
hbel to injuie the plaintiff. £veiy man is presumed to 
intend tlie natural and ordinary conseijuences of Ins act. 
If the tendency of the publication was injurious to the 
plaintiff, the law will assume that the defendant, by 
publishing it, intended to produce the injui}* which it 
was calculated to etfect ” Per Lord Tenterden, C J., 
Haire v irifsoH, 9 B. & C. 643 ; ^ v Hatvey, 2 B. & 
C. at 267, f'r Holroyd, J. 

It seems to me tliat there is nothing m the language 
of the Code which leads to any ditfeient conclusions. 
When a defendant says that lie did not intend to 
damage the reputation of the prosecutor, what does he 
mean*'^ Does bo mean that he did not intend by bis 
language to convey anything that would hatm the charac- 
ter of the prosecutor or that he was justified in saying 
what he did, but that his object was not to injure the 
complainant, but to discharge a duty . or, that in using 
language of a defamatory natuie, he had no wish to hurt 
him, and did not suppose be would be hurt v* It is 
obvious that m the fiist case what he really asserts is that 
a false constiuction has been put upon his words P>ima 
facie, a man’s words must be judged according to the 
meaning winch is ordinarily put upon them. But in 
every country there ate numcious terms of abuse which 
literally convey the imputation of a crime, but which, 
when used by one angry man to another, merely show 
that he wants to insult him, and are understood to mean 
nothing more Thus it was held m Weir I. 607 words 
p)inia Jacie defamatory used in a street quarrel weie 
mere vulgar abuse and would not amount to an offence 
under s 499 as under the ciicuinstances no one could 
infer an intention to harm the n^ptitation of the person 
defamed; 18S3 A. W. N. 36, 46 & 167; Penfold v. 
We^lcoie, 2Bos. &P. fN R.) 335: Minors v. Lea/ord, 
Cro. Jac. 114. Where however the defendant in the 
course of aqiiarrel told the plaintiff, ' you are a thief. 
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.you robbed Mi. Lake of £30,' the court held the ivorda 
to be too specific to Amount merely to abuse, Hankin'^on 
V. Billy, 16 M. & W. 442; Tomlinson w BritllthanX, 
4 B. & Ad 630 ; Jtoircliffe v. Edmonds, 7 M. & W. 12. 
The result would have been otherwise jf be had stopped 
with the goneial abuse ‘ vou are a thiei,’ Bead 'i- Am- 
bridge, 6 C, & P. 308; Martin v. Loci, 2 F. & F- 654; 
Sloicman v. Dutton, 10 Eing. 402. So the mere tact 
that defamatory words are used as a jest is in itseU no 
defence, for, as Sergeant Hawkins says, " jests o! this 
kind are not to be enduied, and the injury to the reputa- 
tion of the party grieved is m no way lessened p® 
merriment of him who makes so light of it ” 1 
C. ; Donoghue v. Hayes, Hayes. If. Exch. 26S. ba 
it would be very material to show that the words uef® 
spoken as a jest to peisons who received them as a jest, or 
this would show that they never had a defamatory mean- 
ing. And in this respect them wil! be a gieat differcn^ 
according as t)ie words aie spoken to a few, or to a ate 
and mixed company, or according as they aie 
spoken Words used jestingly to a lew fuends 
undei stood as they were meant. The same words sp 
in public will be taken up by half of the 
solemn earnest. Again, a man who 
judged accoiding to the effect produced on tliose ^ 
he speaks He is not answerable for the effect p 
on those to wJiom his words aie repeated, unless ^ 
tended them to bo repeated, Barkes v. Prescoi , 

Ex. 169, or addressed them to a person whose 
was to repeat them Kendillon v. Maltby, ^ ^',i,^ienc<?, 
493. A per- 5 on who writes, addresses a wider a 
and is responsible for the acceptation 
language will tie received by the general pu *^ ftuUond 
bis words Foster v. Clement, 10 B. & C. 4/ . 

'Co. V, Arte7nu.t Jones [1910] A. C. 2P. ntoshew 

9.5. atp. 300. Possjblyitmigbtbe a good defence 
that the defendant did not understand his own jje 

for instance, if he was using a language ui 
was imperfectly acquainted. In all such ‘^'^V^atory 
defence is that the words used had not 
ineaniDg, and before there can be a 
fence must have been negatived by those P 



|§ iUT-iOS.Jl-JAHLE FOK NiVTUKAL RESULT 01’ WORDS. 861 

the decision depends The question of intention, as an 
independent line of defence, can in this point of view 
ncNfi aiise 

The second line of defence is a peifectly good one. It 
amounts to saying that the case comes witliin one of the 
Exception-' to the geneiai rnle It has to be remembered 
tliat tiutli i.i itself is no defence the English rnle ‘the 
greatei the tiuth the greater the libel ' being sound law 
undei the code, having legard to the limitations implied 
in Ext 'P 1. S C. P. L- R. 55 ; see § ‘1\ 'i infra at p 896. 
When this is made out, an express intention to mfme 
must he established by the Cio\vn,and cannot be assumed. 

The third line of defence is obviously untenable. It 
IS not necessaiy to show that the defendant intended to 
hurt tlie man he inahgns It is sufficient under the Code 
to sliow that he knew, or had reason to believe, the 
imputation would do harm This must be judged of by 
the natuie of the act done, just as it tlie accused had 
stabbed the prosecutor with a knife. As Sir James 
Stephen says “ I don’t think the rule in question is 
really a lule of law, tuithcr or otherwise than as it is 
a rule of common sense. The only possible way ol dis- 
covering a man 's intention i.s by looking at what he 
actually did, andbyconsideiing what must have appealed 
to him at the time the natural consequenceofhis conduct ’* 
^ Steph. Crun L. Ill , see per Mahmood, J., 10 A. at 
451. 456; 6 N.-W. P. H. C.R. 86}28 C. 63; Weir 1. 57S 
& 594; /f. V TihbiU, [I902J 1 K. B 77 at 78. 

208. Defamation by injuring the reputation of the 
dead. — Expl. 1. In order to bring within the terms of 
this section dufamatoi^* matter udating to a deceased 
person, it will be nece«sary to show, not only that the 
deceased might have complained of it, but also that it 
was written, or spoken, with the intention of insulting 
liis surviving lelations. I conceive that the words 
*• intended to be hurtful,” etc , in Explanation 1, must 
be taken as meaning an express and primaiy intention, 
as distinguished from a legal and implied intention. It 
would be indictable to rake up the vices of a dead man 
for the sake of delilxuately wounding Ins family, but no 
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you robbed Mr. Lake of £30/ the court held the words 
to be too specific to amount merely to abuse, Hankinwi 
V. Bilbtj, 16 M. & W. 442; Tomluisonv. Brittkha^^k, 
4 E. & Ad 630 ; lioucliffe v. Edmonds, 7 M. & W. 12. 
The result would have been otherwise if be had stopped 
with the general abuse ‘you are a thief,' Bead s'. Ani' 
bridge, 6 C. & P. 308; Martin v. Loci, 2 F. & F. 634; 
Sloicmcin V. Eiiilon, 10 Bing. 402. So tlie ineie fact 
that defamatory words are used as a jest is in itself no 
defence, for, as Sergeant Haw’kins says, " jests of this 
kind are not to be endured, and the injury totherepnta* 
tion of the party grieved is m no way lessened by tbe 
merriment of him who makes so light of it." 1 Hawk,B. 
G. 046] Donoghue v. Hayes, Hayes, If. Exeb. 265. 
it would be veiy material to show that the words were 
spoken as a jest to persons who received them as a jest, of 
this would show that they never had a defamatory mean' 
ing. And in this respect there will be a pieat differenc 
according as tlie woids are spoken to a few, or 
and mixed company, oi according as they are 
spoken. Words used jestingly to a few friends wi 
undeistood as they were meant. The same words spo 
in public will be taken up by half of the hearers 
solemn earnest. Again, a man who '''' Vf,m 

judged accoiding to the effect produced on those 
he speaks. He i<? not answerable for the effect pro 
on those to whom his words are repeated, unless i ^ 
tended them to bo repeated, Vatkes v. PrescoiU * 

Ex. 169, or addressed them to a person ^ 

was to repeat them. EendUlonx.MaUby,k^» 

493. A persson w’ho writes, addresses^ a wider a 
and 13 responsible for the acceptation 
language v.'ill be received by tbe general pub m ' 
his words Poster v. Glonent, 10 B. & C. 4/ . 

■Co v.Artevxus Jones \_m6] A. C. 20. 

^ 95. atp. 300. Possibly It might be a good defence s 

that the defendant did not undeistand his oum . 
for instance, i! he was using a languages ' r^^l 
was imperfectly acquainted. In all such f-.^^tory 
defence is that the words used had not a 
meaning, and before there can be a convic lo 
fence must have been negatived by those up 
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the decision depends The question of intention, as an 
independent line of defence, can in this point of view 
ne\er aiise 

The second line ot defence is a perfectly good one. It 
amountc to saying that the case comes within one ot the 
Exceptions to the geneial rule It has to he remembered 
that ti util in itself IS no defence the English rule ‘the 
greatei the tiuth the greatei the libel ’ being sound law 
under the code, having legard to the limitations implied 
in Em- 'P 1, 5 C. P. L. R- 55 ; see § ‘iJ 8 mfni at p 896. 
When this IS m.ide out, an express intention to injiiie 
must he established by the Ciown.and cannot be assumed. 

The thud line of defence is obviously untenable, It 
IS not ncressai y to show that the defendant intended to 
hurt the man he maligns It is su/ficient under the Code 
to show that he knew, or iiad reason to boliovc, the 
imputation v.ould do harm This must be judged of by 
the nature of the act done, just as if the accused had 
stabbed the piosecutor with a knife. As Sit James 
Stephen says “ I don't think the rule in question is 
really a rule of law, further or otherwise than as it is 
a rule of common sense. The only possible way of dis- 
covering a man’s intention is by looking at what he 
actually did, and by consideiing what must have appeared 
to him at the time the natural consequence of his conduct ” 
i! Hteph. Crim L. lU . see per Mahmood, J., 10 A. at 
451. 456; 6 N.-W. P. H, C.R. 86;28 C. 63; Weir I. 575 
& 594; V Tihliti, [1902] 1 K. B 77 at 78. 

208. Defamation by injuring the reputation of the 
dead. — Expl. 1 In older to bring within the teims of 
tins section defamatoiy mattei lelating to a deceased 
pel son, it will be neces.saiy to show, nut only that the 
deceased might liave complained ,of it, but also that it 
was written, oi spoken, with the intention of insulting 
his siuviving lelntions. 1 conceive that the words 
'■ intended tc be hurtfnl,” etc., in Explanation 1, must 
be taken as meaning an express and primary intention, 
as distinguished from a legal and implied intention. It 
would be indictable to rake up the vices of a dead man 
for the sake of delibeiately wounding his family, hut no 
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you robbed Mr. Lake of £30/ the court held the words 
to be too specific to amount merely to abuse, Hanlwon 
V. Bilbxj, 16 M. & W. 442 ; Tomlinson v. Brittlehml, 
4 B. & Ad 630 ; lioiiclijfe v. Edmonds, 7 M. & W. 12. 
The result would have been otbeiwise if he had stopped 
with the general abuse * you ace a thief,' Bead v. Am- 
bridge, 6 C. & P. 308; Martin v. Loci, 2 F. & F. 654? 
Sloicman v. Dutton. 10 Bins’, 402. So the mere fact 
that defamatory words aie used as a jest is in itself no 
defence, for, as Sergeant Hawkins says, “ jests of tins 
kind are not to be endured, and the injuiy to the reputa- 
tion of the party giieved is m no way lessened p 
merriment of him who makes so light of it,” 1 Haw, • 
G. 646] Donoghue v. Bayes, Hayes, Ir. Exch. 265. hu 
it would be very material to show that the words were 
spoken as a jest topeisoos who received them as a jest, oi 
this would show that they never had a defamatory 
mg And in this respect there will be a gieat . 

according as tlie words aie spoken to a few, or to a a g 
and mixed company, or according as they are . 

apokon. Words used jestingly to a few fiiends 
imdeistood as they were meant The same words sp 
m public will be taken up by half of the hearer 
solemn earnest. Again, a man who speaks 
judged according to the effect produced on tliose ® ^ 

bespeaks He is not answeiable for the eflfect p .p. 

on those to whom his words aie repeated, unless ^ 
tended them to be repeated, Paikes v. I’lescoit, ■ 

Ex. 169, or addressed tbpm to a person whose nu J 
was to repeat them. Kenddlon v. MaUbxj, ^ 

493. A peihon who writes, addresses a wider a 
and IS responsible for the acceptation t - jgjJ 

language will be received by the general pu ic' ^^^ 
his words Foster v. Clement, 10 B. & C. 47 , 

'Co.-v /lrfe77ij£« Jones [1910] A, C. 20. 

§ 95 . atp. HOO.PossjbJyitjmghtbeagooddefence 

that the defendant did not understand his oun 
for instance, if he was using a language r ej,e real 
was imperfectly acquainted. In all such 
defence is that the words used had tju's de- 
meaning, and before theie can be a wJicni 

fence must have been negatived by those ip 
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the deci'^ion depends The question of intention, as an 
independent line of defence, can n. this point ot view 
never aiise. 

The second line of defence is a peitectly good one It 
amounts to sa 3 ’ing that the case comes withm one of the 
Exceptions to the geneial rule It has to be remembeied 
that tiuth in itself is no defence the English lule ‘ the 
gieatei the tinth the greatei the libel ’ being sound law 
under the code, having legaid to the limitations implied 
m Exc“p I, 5 C. P. L. R- 55 ; see § 'Ji i inpa at p 896. 
When this is made out, an express intention to mjuie 
must be established by the Ciown, and cannot he assumed. 

The third line of defence is obviously untenable It 
is not necessaiy to show that the defendant intended to 
hurt the man he maligns It is sufHcient under the Code 
to show that he knew, or had leason to believe, the 
imputation ^ould do harm This must be judged of by 
the nature of the act done, just as il the accused had 
stabbed the piosecutor with a knile. As Sir James 
Stephen says “ I don’t think the luie m question is 
really a lule of law, fuithei or otherwise than as it is 
a rule ot common sense The only possible way ol dis- 
covering a man 's intention is by looking at what he 
actually did, and by considenng what must have appeared 
to him at the time the natural consequence of his conduct.” 

5 Steph Cnni L.lll, see pei Mahmood, J , 10 A at 
451. 456; 6 N.-W. P. H. C.R. 86;28 C. 63; Weir I. 575 

6 594; Ji V TibOiti, [1902) I K. B 77 at 78 

208 Defamation by injuring the reputation of the 
dead. — E\pl 1 In order to bring within the terras of 
this section defamatoiy mattei lelating to a deceased 
peison, it \\ill be necessaiy to show, not onlj" that the 
deceased might have complained of it, but also that it 
was written, Ol spoken, with the intention of insulting 
hi8 suiviving relations I conceive that the words 
'■ intended to he hurtful,” etc, in Explanation 1, must 
be taken as meaning an express and primary intention, 
as distinguished flora a legal and implied intention It 
would be indictable to rake np the vices of a dead man 
for the sake of delibeiately wounding liis family, ljut no 
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WOKDS SPOKKN IN JEST. 


[cH. sm, 


you robbed Mi. Lake of £30/ the court held the words 
to be too specific to amount merely to abuse, HanUnwi 
V. Bilbij, 16 M. & W. 442 ; Tomlinson v. Britllelank, 
4 E. & Ad 630 ; Jioiccliffe v. Edmond'^, 7 M. & W. 12. 
The result would have been otheiwise if he had stopped 
with the geneial abuse ‘you are a thief,’ Read 'i. Am- 
bridge, 6 C. & P. 308; Martin v. Loci, 2 F. & F.654; 
Sloicman v Dutton, 10 Eing> 402. So the laere fact 
that defamatory words are used as a jest is in itself no 
defence, for, as Sergeant Hawkins says, “jests of this 
kind are not to be endured, and the injury to the reputa- 
tion of the party grieved is in no way lessened by the 
merriment of him who makes so light of it " 1 Hawk.E 
C. 646', Donogkue v. Hages, Hayes, Ir. Exch. 265. hu 
It would be very material to show that the words were 
spoken asa jest to peisoDs who received them asajest, o 
this would show that they never had a defawatoryniean 
mg And in this respect there will be a great differcc 
according as the words aie spoken to a few, oi to a a o 
and mixed company, oi accoiding as they are writ e 
spoken. Words used jestingly to a few fiienas 

understood as they were meant The same words sp 

m public W'lll bo taken up by half of the 
solemn earnest. Again, a man who uom 

judged according to the effect produced on thos® ^ 

he speaks He is noD answerable for the effect pr 
on those to whom his woids are repeated, 4 

tended them to be repeated. Bailees v. Prtscol , ’jj 

Ex. 169, or addressed them to a person who^ 
was to repeat them. Kenddlon v. Maltby. * 

493. A person who writes, addresses a , u j^s 

and is responsible for the acceptation . (.jead 

language v.mII be received by the general ffudoriA 

his words Foster v. Clement, 10 B. & C* 47* . y 

'Co V Artemus Jones [1910] A. C. 2C. "’"f’toshow 

§ 95. atp 300. Possibly it might he a good 

that the defendant did not understand his own j,g 

for instance, if he was using a language ui ^ 
was imperfectly acquainted. In all such f,jj 3 atory 
defence is that the words used had not ® ^j^jg jg. 
meaning, and before there can be a convic i „.j 5 om 
fence must have been negatived by those up 
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the decision depends The question of intention, as an 
independent line of defence, can in this point of view 
ne^er aiise 

The second line ot defence is a perfectl}' good one. It 
amounts to saying that the case conies within one of the 
Esceptioiib to the geneial iiile It has to be remembered 
tliattiuth in Itself IS no defence the English rule ‘the 
greatei the tnitli the greatei the libel ' being sound law 
undei the dde. having legaid to the limitations implied 
in Exc-p 1, 5 C. P. L. R. 55 ; see § ‘JJ i infra at p 896. 
When this is made ont, an express intention to injure 
must be established by the C« own, and cannot be assumed. 

The thud Itiif of defence is obviously untenable, It 
IS not neressaij to show that the defendant intended to 
hurt the man he maligns It is suflicient under the Code 
to sho^ that he knew, or had icason to believe, the 
imputation would do harm This must be judged of by 
the nature of the act done, just as it tlie accused had 
stabbed the piosecutor with a knife. As Sir James 
Stephen says “ I don’t think the rule in question is 
really a rule of law, further or otheiwise than as it is 
a rule ot common sense The only possible way of dis- 
covering a man 's intention is by looking at what he 
actually did, and by considering what must have appeared 
to him at the time the natural consequence of his conduct.” 
Si Steph Critn L. Ill , ‘^ee Jfahinood, J, 10 A. at 
451. 456; 6 N.-W. P. H. C.R. 86; 28 C. 63; Weir I. 575 
& 594; /f. V TihbtU, [ISOZJ 1 K. B. 77 at 78. 

208. Defamation by injuring the reputation of the 
dead. — Expl. I. In oider to bring within the teims of 
this section defamatory matter lelating to a deceased 
peison, it will be necessaiy to show, not only that the 
deceased might have complained of it, but also that it 
was written, ot spoken, W’lth the intention of insulting 
his surviving lelations T conciuve that the words 

intended to be hurtful,” etc , in Explanation 1, must 
be taken as meaning an express and primary lotention, 
as distinguished from a legal and implied intention. It 
would be indictable to rake up the vices of a dead man 
for the sake of deliheiately wounding liis family, hut no 
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statements, however injurious, would be criminal, if 
made in the course of a bona fide history, oi biography, 
the subject of which was dead. H, v. Topham, 4 T. R 
122, per Lord Kenyon ; Labouchere, 12 Q. B. D. 320; 
Gritcliley, 4 T.R. 129 n. ; Ensor, 3 T. L.R. 366; see the 
'chaige of Abbott, C.J., in Hunt, 2 St. Tr. {N. S.)69. 
It has been held in such a case that a suit for damages 
cannot be sustained, 5 B. 580, and this is reasonable as 
even a prosecution for defamation abates on the death 
of the defamed, 1908 P. W. R. (Cr.) 21 =7 Cr. L. J. 290 ; 
31 C. 993 ; 26 B. 2S9. It is also well recognised that 
one man however nearly related cannot sue for injury 
done to another by way of defamation. 1 M. 383; H 
A. 104; 18 M. 250; 17 B. 573. 


209. Defamation of a Company or a collection 
of persons. — Expl. 2 Where proceedings are taken 
for the defamation of a company or association, the 
matter complained of must be such as damages its 
reputation as such (Expl. 2). “The words complaine 
of in order to entitle a corporation or company ^ 
sue for libel or slander, must injuriously I 

corporation or company as distinct from the individua s 
who compose it. A corporation or company co« 
not sue in respect of a charge of murder, or mces , 
Or aduUeiy, because it could not commit those crime • 
The words complained of must attack the corporation o 
company in the method of conducting its affairs, mu^^ 
accuse it of fraud or mismanagement, or must att^ ' i 
financial position.” Per Lopes, L. J*. i«nt 

’CoalGo.y.N E. News Association, [1894j> 1 
141. Where a collection of persons is 5 

such, there must be some definite body of J 

ey., cerdafn Jews’ lately arrived Iroia 1 13s 

living near Broad street, Osborn, 2 Barnard (K* d , ^ 
at 166=2 Kel. 230; or the religious society calieu i 
‘ Scoiton Nunneiy,’ Gathercole, 2 Lewis 237; , 

Briscoe, 2 Q. B. D. 496, capable of being identified, 0 ^ 
-to the whole of wham, it can bo asserted 
defamatory matter applies. Otherwise no dis m jjjj 
■could be presented for trial, and the the 

mot know what charge he had to meet. 
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defendants were indicted foi publishing a false and 
scandalou': libel against divers good subjects of the King 
to the jurors unknown, the indictment was held bad ; 
as the jury could not saj that the libel was false 
and scandalous, when they did not know the persons 
of whom it was spoken, nor could they say that anyone 
was defamed by it It v. Oime, or Ahne, 1 Ld. 
Raym. 485=3 Salk 224. Easticood v Holmes, 1 F. & F. 
347 at 349 On the other hand, an indictment was 
held good which defamed all the English Bishops, It v. 
Batter, 1 Ld. Raym. 879, and all the clergy in Durham. 
It. V. Il’if/iawis, 5 B. & A. 595. This was the ground of 
the decision in the Hit Duriutn case, w’hich caused much 
excitement in Calcutta many yeais ago. There, the 
pamphlet said, “ I present the indigo planters’ mirror to 
the mdigo planters' hands Now let every one of them, 
having observed his face, erase the freckle of the stain 
of selfishness fiom his forehead. ’ Upon these words 
Sir B Peacock is repoited to have observed; "This 
certainly appeals to me to represent to the indigo plant- 
ers that ]f thej’ look into this paper, they would see a 
true representation each of himself Is not this a refiec- 
tioD on a certain classV Each of them was to look at 
it to find his own pictuie. ’’ 

And, again, the Chief Justice said: "It is unnecessaiy 
to decide in this case which of the indigo planters was 
alluded to m this publication, because every one of them 
IS asked to look into the mirror. Any one of them could 
say, * I am one of the men alluded to, and T have thereby 
suffered damages which I wish to recover. Then comes 
the question as to the class itself,' Is this comt to be 
inundated with suits fiom each individual member of 
that class ^ Has not the class itself a right to be protect- 
ed in a criminal prosecution, to obviate the necessity of 
each party suing separately ? I therefore think the class 
has been sufficiently descnbed.’* Sup. Coiui, Calcuttn, 
July U, 18G1 

Wheie a libel which is really aimed at an individual 
professes to refer to an undefined class of persons, 
•evidence ina}’ be adduced to show who is the person 
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statements, however injurious, would be criminal, it 
made in the course of a bonajide history, or biography, 
the subject ot which was dead. B. v. Tophavi, 4 T. R. 
122, per Lord Kenyon ; Laboitchere, 12 Q. B. D. 320; 
Gritchleij, 4 T. R. 129 n. ; Ensor, 3 T. L. R. 366 ; see the 
■charge of Abbott, C.J., in Emit, 2 St. Tr. (N. S.)69. 
It has been held in such a case that a suit for damages 
cannot be sustained, 5 B. 580, and this is reasonable as 
even a prosecution for defamation abates on the death 
of the defamed. 1908 P. W. R. (Cr.) 21=7 Cr. L. J.290; 
31 C. 993 ; 26 B. 259. It is also well lecognised that 
one man however nearly related cannot sue for injury 
done to another bv way of defamation. 1 M. 383; ll 
-A. 104; 18 M. 250; 17 B.573. 


209. Defamation of a Company or a collection 
of persons. — 'Expl. 2. Where proceedings are taken 
for the defamation of a company or association, tb® 
matter complained of must be such as damages^ its 
reputation as such (Espl. 2). “The words complained 
of in order to entitle a corj>oration oi company w 
sue for libel or slandei, must injuriously 
corporation or company as distinct from the individuals 
who compose it. A corporation or company coh 
‘ not sue in respect of a charge of murder, or inces , 
or adultery, because it could not commit those crimes. 
The words complained of must attack the corporation o 
company in the method of conducting its affairs, mu 
accuse it of fraud or mismanagement, or must att^ ' i 
financial position." Per Lopes, L. J., 

-Goal Go. V. N. E. Netoa Association, [1894], 1 Q-o* ^ 


141. Where a collection of persons is 


defamed as 


such, there must be some definite body of 
e.g , certain Jews lately arrived from -g 

living near Broad street, Osi’orii, 2 Barnard (K* ■) 
at 166=2 Kel. 230 ; or the religious societj' cauey ^ 

‘ Scoiton Nunneiy,’ GatJie/cole, 2 Lewis 237; , 

Bnscuf, 2 Q. B. D. 496, capable of being idenlineu. 

-to the ichole of ichom it can be asserted i 
defamatory matter applies. Otherwise no distm 
-could be presented for trial, and the the 

mot know what charge he had to meet. 



.§§ 208-209.] PtFAMATlOX OF A COilPAKV 


. 803 


defendants were indicted for publishing a false and 
scandalous libel against divers good subjects of the King 
to the jurors unknown, the indictment was held bad ; 
as the jury could not saj that the libel was false 
and scandalous, ^\hen they did not know the persons 
of whom it was spoken, noi could they say that anyone 
was defamed bj it li. v Onne, or Ahne, 1 Ld. 
Raym. 485=3 Salk 224. Easlicood v Holmes, 1 F. & F. 
347 at 349 On the other hand, an indictment was 
held good which defamed all the English Bishops, B v. 
baiter, 1 Ld. Raym. 870, and all the clergy in Durham 
B. V WtViams, 5 B. & A. 505. This was the ground of 
the decision in the A’lf Durpun case, which caused much 
excitement in Calcutta many yeais ago. There, the 
pamphlet said, " I present the indigo planters’ mirror to 
the mdigo planters' hands Xow let eveiy one of them, 
having observed his face, erase the freckle of the stain 
of selfishness horn his forehead. ’ Upon these words 
Sir B Peacock is repoited to have observed: “This 
certainly appeais to me to lepresent to the indigo plant- 
ers that if they look into tins jiaper, they would see a 
true representation each of himself Is not this a reflec- 
tion on a certain class? Each of them was to look at 
it to find his oun pictuie. ’’ 

And, again, the Chief Justice said; ** It is unnecessaiy 
to decide m this case which of the indigo planters was 
alluded to m this publication, because every one of them 
is asked to look into the mirror. Any one of them could 
say, ‘ I am one of the men alluded to, and I have thereby 
suffered damages which I wish to recover. Then comes 
the question as to the class itself,’ Is this court to be 
inundated with suits from each individual member of 
that class ? Has not the class itself a right to be protect- 
ed in a criminal prosecution, to obviate the necessity of 
each party suing separately ? I therefore think the class 
has been sufficiently descnbed." Swp. Corat, Calcutta, 
July 24, 1861 

Wbeie a libel which is really aimed at an individual 
professes to refer to an undefined class of persons, 
•evidence may be adduced to show who is the person 
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statements, however injurious, would be criminal, if 
made in the course of a bona fide history, or biography, 
the subject of which was dead. U. v. Topham, 4 T. R 
122, per Loid Kenyon; Laboiichere, J2 Q. B. D. 320; 
Gritchley, 4 T. R. 129 n . ; Eusor, 3 X. L. R. 366; see the 
•charge of Abbott, C.J., in Bunt, 2 St. Ti". (N. S.)69. 
It has been held in such a case that a suit for damages 
cannot be sustained, 5 B. 580, and this is reasonable as 
even a prosecution for defamation abates on the death 
of the defamed, 1908 P. W. R.(Cr.) 21=7 Cr. L.J.290; 
31 C, 993 ; 26 B. 259. It is also well recognised that 
one man however nearly related cannot sue for injury 
done to another bv way of defamation. 1 M. 383; 11 
A. 104 ; 18 M. 250' ; 17 B. 573. 


209. Defamation of a Company or a collection 
of persons. — Expl. 2. Where proceedings are 
for the defamation of a company oi association, the 
matter complained of must be such as damages _ its 
reputation as such (Expl. 2). “The words complained 
of in order to entitle a corporation or company to 
sue for libel or slandei, must injuriously affect the 
corporation or company as distinct from the individuals 
who compose it. A corporation or company coni 
not sue in respect of a charge of murder, or ’ 
or adultery, because it could not commit those enm • 
The words complained of must attack the corporation o 
company in the method of conducting its affairs, mu 
accuse it of fraud or misraaoagsmant, or must attac ' i 
financial position/' Per Lopes, L. J-, L ‘V^'i -i* 
-GoalOo. v.N E.News Asifociation, [1694ji 1 


141, Wheie a coHection of persons is 


such, there must be some definite body of j 

e-g., certain Jews lately arrived from 
hying near Broad street, Osborn, 2 Barnard\*^. »* ' 
at 168=:2 Kel. 230; oi the religious society' , 

‘ Scorton Nunnery, ’ Gathercole, 2 Lewis 237; . 

Brisco*', 2 Q. B. D. 496, capable of being identiueu, 

-to the whole of loltom it can be asserted ^ 
defamatory matter applies. Otherwise no distmc 
•could be presented for trial, and the the 

mot know what charge he had to meet. ' 
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defendants were indicted for publishing a false and 
scandalous libel against divers good subjects of the King 
to the jurois unknown, the indictment uas held bad; 
as the jury could not saj that the libel was false 
and scandalous, uhen they did not know the persons 
•of whom It was spoken, nor could they say that anyone 
was defamed by it i? \ Omie, or Alme, 1 Ld. 
Raym. 485=3 Salk 224. Easttcood v Hohnes, 1 F. & F. 
347 at 349 On the other hand, an indictment was 
held good which defamed all (he English Bishops, R. v. 
Baiter, 1 Ld. Raym. 879, and all the clergy m Diiihara. 
B, V Williams, 5 B. & A. 595. This was the ground of 
the decision in the Ah/ Dnrpaii case, which caused much 
e.xciternent in Calcutta many ycais ago. There, the 
pamphlet said, " I present the indigo planters' mirrorto 
the indigo planters' hands Now let every one of them, 
having observed his face, eiase the freckle of the stain 
of selfishness from his foiehead ' Upon these words 
Sir B. Peacock is repotted to have observed; “This 
certainly appears to me to represent to the indigo plant- 
ers that It they look into this paper, they would see a 
true representation each of himself Is not this a reflec- 
tion on a certain class"'' Each of them was to look at 
It to find his own pictuie ” 

And, again, the Chief Justice said' '* It is unnecessary 
to decide in this case which of the indigo planters was 
alluded to in this publication, because every one of them 
is asked to look into the mirror. Any one of them could 
say, ‘ I am one of the men alluded to, and I have thereby 
suffered damages which I wish to recover. Then comes 
the question as to the class itself.’ Is this court to be 
inundated with suits from each individual merabei of 
that class Has not the class itself a right to be protect- 
ed m a criminal prosecution, to obviate the necessity of 
each party suing separately? I therefore think the class 
has been sufficiently described.'’ Sup. Coiiit, Calcutta 
July 24, 1861. 

Where a libel which is really aimed at an individual 
professes to refer to an undefined class of persons 
•evidence may be adduced to show who is the person 
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referred to and the libel wUl then be treated as against 
him alone. £««/rt»io v. Maleolmson, 1 H. L. Ca. W7. 
On the other hand a libel on a specified individual may 
famish a cause of action to an association as where 
bankruptcy is attributed to a member of a firm. Such an 
imputation of facts affects the credit of both, Uarris'>n v. 
Berinfjion, 8 C. & P. 708 ; Cook v. Batchzllor. 3 Bo*. & 
P. 150; Forster v. Latcson, 3 Eingh. 452; Ji- v. 
Jenour, 7 Mod. 400. 


As regards defamation by a corporation the subject is 
not of much importance. In the absence of a stitutory 
power, the funds of the corporation are not available to 
pay fines on conviction or damages in a civil action. 
Proceedings therefore will have to taken against the 
individual members of the corporation present at an 
taking part in proceedings alleged to be defamatory, as 
in 1 B, 477 at 483 Dilticulty of the same order may 
not be felt as regards voluntary associations, 
is a question entirely for private arrangement ^'hether 
leparation is made by the offending members / 

or out of the association funds. The rulings m 27 p. ■ 
28 B, 314, etc., that tbe Secretary of State for India can- 
not be sued in Tort may furnish arguments by nay 
of analogy. See per Blackburn, J.. Phannaceutica] hocif y 
V. London •.( Pro. Supply AsiO, 5 Q. B. D. 310, rrrfr 
4 Q. B. D, 313 and on appeal, 5 A. C. 837. 

u. roimicATiox. 

210. Publication essential to 

offence. — The next element in the law of 

that tbe imputation pliould bo made o p 
Whatever the difference may be „u- 

publislimg, each act must have the (juah J _pr»ori. 3® 
nicatmg the defamatory matter to some t I, ggj 
where defamatory m.rtter is printed on i. 
rtistnbuted broadcast, IS M. 214, or tvhen a ^ 
drawing n set no in a public place, Jlu™ '• 

Sol.J 234; Spulc V. 2 Stafb J®; J,|,,„r el 

as buch matter i% unknown to anyone »>ui . 

It, no imputation is made at all. So ioHo 
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luadi to the peibon defaiued. it cannot harto his reputa- 
tion. unless he himself choosec tudi\ulge it, in winch case 
the haiin is hi' own act, not that of the defainei It is 
piohable that the woids “ make und publish ” are only 
diffei ent phases of the idea « Inch is conveyed m English 
law b) the term “ publication ” A man makes an impu- 
tation when it lb dissemmatud by the very act which 
brings it into e'Hstence, as when he otters it m the pre- 
sence of otheis, oi makes a sign, or chalks up a represent- 
ation which conveys a defamatory idea He publishes 
it when he gives currency to defamatory matter which 
had pieviously existed, as by lepeatinga conversation, 
01 by posting a letter, oi printing an article in a news- 
paper 

la i'uUniini v. llill, (1691J 1 Q. B. 52) at 527, Lord Esher said, 
^Mth reference to wriCteD matter, “What is the meaning of 
' publication ' * The innktog known the ilefatuatory matter, after 
it has been written, to some person other than the person of whoQi 
It IS written ' t.r/., sending a post c-ird to the person defamed, 6 M. 
381 1 plinth 1. Cronkrr, S T. L. R. 441. or in a telegram, WliiiJh'tUl 
V *S. L llitilivnii, 1.1858] E.B. & E. US v. //iii/’liin, 

IOC, B. 583 Uolimov v. /.Vtnw'i'W. 13 T. I>. R. 564, Itnhiiifoii v. 
jvnet, L, R 4 Ir. Ex. 391, As rc-gardi post cards it has to be 
remeutbered that publication consists m actual communication 
to a third person and not in afTordinK bate opportunity for it, so 
that there would be no publication if it could be proved th«t 
none but the addressee of the post-card e\er actually read it, 
(Jluttf-rhuck V 1 Stark, 471. or none but the addressee 

could make out the tnnuemlo ipeunt to be conveyed by the 
language employed in the post-card or that there was nothing 
to connect the pUiintiff with the libel, A'or/vrnce v. lloir, 
[1901] 2K B. 1. 11 . V iH.lt. 8 Mod. 123, 

V. I'nirir, 5 Mod. 165 , v Hurie'i, 8 B, 4 C. 257, These exceptions 
roust be borne in mind vf applying the Eeneral role about 
post-cards enunciated m 6 M 381 and in IVtllinm^on v. Freer, 
L.R.. 9C P. 393, 15 M.214; Chattflx. Turner, 12 T. L. R, 360; 
lleamifh v Diunj Supphj Co., 13 T. L. R 484. In the case of defa- 
matiou by printed matter, all that the complainant has to do to 
prove publication is to produce a printed copy. The court may well 
infer that the printed copy was produced by the msousoript being 
handf ■’ * ^ . .~.i j » . , .«« ^... 1 . 1 --.. 

Weir i 
it is 

er, V I '■ f ' 

ia sent straight to the person of whom it is written, there 
no publication of it, for you cannot publish a libel of a irovu 
himself 10 W. R. (Clv.)164 ; 7A. 205; (seo the dissentlngiudgiu*--* 
55 
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of Duihoit, J.) 30 C. 502=7 C. W. H. 75 ; I9i0 P.B. No. 10; 6 N.-W. P. 
fi. C. R. 3S ; iB B. 205. If there was no publication, the qaestloa 
whether the occasion was privileged does not arise. If the writer 
of a letter locka it up in his own desk, and a thief comes and 
breaks open the desk, and takes away the libel and makes its 
contents known, I shonld aay there would not be a publication. If 
the writer of a letter shoas it to any person other than the 
person to whom it is written, he publishes it. In the case from 
which these remarks are taken, the poblication consisted in the 
giving a letter to be copied, where the privilege attaching to the 
occasion did not authorize such s step. Beel'foril v. Gahlin, 
2 Hyde 27#. 


As regard-s the effect of unintended publications as 
where a man writes something prima facie defamatorr 
intending to communicate it only to the person concern- 
ed or to some one privileged to receive the same, but by 
mistake posts it in a wrong cover, as in Thmp^on v. 
VoLehicood, 11 Q. B. D. 43, or Fox'^- Drodericl’> 14 Ir. 
C. L. R. 453, or inserts a notice regarding dissolution of 
a partnership under the wrong heading of 
Ifeetings under the Bankruptcy Act,' in England it has 
been held there is a difference as regards cird and 
criminal liability. While holding him liable in an 
action for damages. Shepherd v. ^Vhiiaher, L. R- 
P. 502, Slnhhs v Tdarsh. 15 L. T- 312, negligence has 
been he/d to be an answer to a criminal prosecutJo:^ sw 
per Lord Bussel, C. J., in Q. v. Miinshxc, [1895] 1 Q- ^ 
758 at 761; Blahex. Sterens, 4 E & F, 232; Lord 
^hinr/don, 1 Esp 226; Breil v. Ti'airon, 20 W- 
Paijie, S Mod. 167, Under the Code intention to injure 
the complainant’s reputation being essential for 
liability the same principle would be followed. 
a man write libellous matter and communicates on v 
the person defamed and the latter publishes it 
of his friends, the author of the libel cannot be 
liable, Barrotc v. LetceUin, Hob. 62. In SfM j • 
Ptissefl, [1913] A. C. 386, defendants published in 
their IV’eekly Gazette plaintiff's name as one ° , 

persons against whoman es-parie decree bad been P 
in the Small Debts Court, while the 
suit was dismissed for want of prosecution^ t 
had been settled before the hearing date. ,-n- 

averred that the representation carried with i 
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nttendo that he was unable to pay his just debts But 
the House of Lords held, oterruhng the Courts in 
Scotland that the entrv which was coupled with an 
explanator)- note (to the effect that the entry did not 
imply inability to pay on the part of the person named) 
was incapable of beaiipg the defamatory meaning 
ascribed to it and thcie was no case to go to the jury. 
In 10 Bur. L. R. 304=1 Cr. L. J, 982, the accused 
wrote a letter apparently defainatoiy of the complain- 
ant but there was nothing to indicate that he meant 
to tend it to the person who got it in due course 
through the post otfice oi that he posted it: it was 
held the accused was entitled loan acquittal m the 
absenci of proof that he published it, hut if tlie prose- 
cution had proved publication, theie would he no 
difficultx in inferring intention to injiiie In the case 
of a iiewspapei aiticle, proof that the original was 
in the handwuting of the accused lias been held to 
be suflicient evidence to show that he published even 
though theie was no ovidem-e adduced to show that 
the pnntmg oi publication nas under his direction. 
Lcieft, 9 C. & P, 462. The production of the printed 
copy IS sulhcient pioof of publication, Weir 1. 579. 
Sending a libel regarding a man to his wife is a sufli- 
cient publication U’enmun v. Ash, 13 C. B. 836= 
22 L. J.. (C. PJ 190 ; 4 C. L. J. 390 ; Jonesw Winiavis. 
1 T. L. R. 572. though uttering a libel by a husband 
to his wife has been held to be not publication, 

Jiack V Morgmi, 20 Q. B. D. 635} 1910 P. R. No. 10= 
1910 P.W. R. (Cr.) 6=11 Cr. L J .281=5 Ind. Ca. 892. 
In the last case the accused in answer to a lawyer’s 
notice sent a reply defamatory of the client on whose 
behalf the lawyer had issued the notice and it was held 
as the defainatoiy matter was altogether irrelevant to 
the subject of the notice, the pleader could not be 
identified with the client and the publication must be 
deemed to be publication to a stranger. The reason for 
holding communication to the person concerned not to 
be defamation is self-esteem is something different from 
reputation and s. 499 deals only with harm to reputation. 
As regards communication by husband to wife the 
English Law based it on the fiction husband and wife 
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are but one person.' It js di'flicult to iniagine why under 
the terms of s. 499 such communication is not a pub- 
lication intended to harm the complainant's lepiita- 
tion If the Legislature intended having regaid to the 
freedom of domestic life, to save such coiumunication 
from amounting to publication, one %YOuld expect to 6 nd 
an express piovision to that effect as in s. 212, 1. P. C- 
If a husband communicates information defamatory ol 
the complainant to his own wife and the latter embodies 
the same in a writing addressed to the complainant 
there is no leason why the husband should not be liable. 
In 17 M. 401, lluttuswami Iyer & Best, J.J., held with 
reference to a case of theft that there is no presumption 
in the code that the husband and wife constituted in law 
but one person, and even in England, when a letter is 
addressed to the defamed himself at his ordinary place 


ol business, and is opened in the usual course of business 
by a paitner or clerk, it has been held to amount to 
defamation. Ptilimav v. JHill, [1891] J Q* 
Gotiuisale v. Davies, 14 TJ* L* R* ^^0. "Wheie scNcra 
peibous unite in an act of defamation, as \\lieie one 
states the libellous mattei, another writes it down, a 
thud carries -it away, and a fourth punts it, * 
guilty ol the publication. 5 JSac. Abr. 206 i S 9 > 34, 3 . 
I. P. C . ante, § 82 at p. ‘2:}7 ; 10 B. 97 j ante, 07 at P 
30G The publishei is as much liable as the author 
the hbel, 19 B. 703, Ratanlal 769; where a libel "S P^' 
ed the disposal of each copy would constitute a uis 
publication and a fiesh offence and theic is _ 

law to pre\ent as many piosecutions as there ore num 

Of copies sold, 1883 P. R. No. 12. But this docs not app^) 
to one who is an innocent agent in cairying <mt P . ^ 
tho transaction; as, loi instance, apoitcr who 
libellous handbills in ignorance of f „fio 

V. Dream. 2 M. & Rob., 54. or a mere ts 

does not kno\\ , and had no leason to knou the ^ ^ 

of the pai'er; Eifwiens v. Pottle, 16 Q. B* ' ...i.g 
Malle,, V. S, «!(/,, 9 T. L. R .821 ; ov a ", "„y 

sets up the type of a libel mechanically, and « » ‘ ‘,50 

intelligent perception of its meaning. !»• j.;/ / <j']us 

held by Stephen, J., 2 Steph. Grm. D- 
aspect of the case is discussed at great Icngtn v 
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Ij J , in yi:eteUy v Mudie'si Select Libranf, Ud., [1900] 
2 Q. B. 170 at 180. Soe per Wills, .T., in Munslow; 
[1895] 1 Q. B. 758 at 765. On the same principle every 
repetition of a libel ftunishes a fiesh cause of action, 12 
B. 167 The fact the inmours lepeateii were prevalent 
and did cot originate m the accused is no excuse, 
Waithman v Weaver, 11 Price 257n; A'crr, 8 C.& P. 
177. When a person lUteied a defamatory statement and 
four months later repeated the same when examined as 
a mtness in the course of a judicial proceeding, it wag 
held that the repetition was absolutely piivilegod was no 
ground for exempting him from liability for the first 
offence as the doctrine of merger has no place m 
criminal 'law. Wair I. SSO & 535 ; c/. § 205 iiipra at p. 
839 in connection with adnltery. 

Under English law a person who sells, in the 
oidinary wav of his business, any defamatory publication 
IS liable both civilly and cciinmally, even though he 
proves that he knew nothing of its nature, and supposed 
It to be of an innocent character This was well illus- 
trated m one of the political prosecutioiis of the last 
century Cuf/iell was a bookseller, who only dealt m old 
and rare books, and who never dealt in political works. 
He had often published hooks of a learned theoUigical 
nature for the Uev. Gillieit W.xkefield, and finally 
published the production for which he was indicted, 
supposing It to be one of the same stamp It turned 
out to be a flaming political pamphlet. For this he was 
prosecuted, and, accoidmg to the fashion of the time, 
the indictment chaigcd him with eveiy lebellious and 
wicked intention which the diaftsman could imagine. 
The Attorney-Geneial told the jury that if a man pub- 
lishes a libel, his knowledge of its contents is only 
material in estimating his punishment, just as it would 
be in the case of a chemist who, by mistake, sold poison 
instead of medfcine. Ersktne delivered an ingenious 
and elaborate argument in support of the pioposition, 
that even if he had published negligently and inadver- 
tently, he ought to be acquitted if he was found to have 
none of the intentions which were stated id the 
indictment. Lord 7{enyon, C J., in charging the jury, 
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met all this with the simple remark, "God only knows 
the hearts of men, and we can collect their meaning only 
fiom what they do. These are fallible modes of arriving 
at knowledge ; but we have no better, and we must pro* 
nounco men innocent or guilty accoiding to this 
standard. ” li. v. CutheU, 21 St. Tri 641, pp. 655, 663, 
674 ; Gulch Moo. & Malk. 548 j Keensloic [1895] 
1 Q. B. 758. The ground of this rule appears to 
be, either that thelaw co ; • , i * - , <• _ 

could disperse libels abi-oa ■. 

the import of them from ■ 

P. C. 545. [See however Smith v. Streatjidd, [1913] 

3 K. B. 764 where the innocent jwinter was also made 
liable where the author's privilege was defeated by proof 
of malice,] or that a person who makes a jnofit out of his 
busmens is bound at his peril to conduct it in such a 
manner as not to be injurious to othei's (ante, 11*1 9”)’ 
The severity of the law was mitigated in England as 
regards uowspaivirs and other periodical publications by 
allowing the defendants to prove, among other tilings, 
that the libel had bven inserted without actual malice, 
and without gross negligence. 0 it 7 Viet. c. 90,8.2. 
In a leoent case an action foi libel was brought against 
the Trustees of the Bfitisli Museum, because they had 
allowed a pamphlet containing a libel on the plaintiff to 
be lent in the ordinary manner to one of the public fef 
perusal. The case was dismissed, on the ground that 
the defendants had only done wliat the statute iina'‘r 
winch they actfed icquired them to do. It was aduuttvi 
by the Court that a person who sold iKXiks across the 
counter, or who delivered them to be sold in the streo , 
VNOuld he liable, even iliougli ignorant of their contents , 
but it was said that no case had been cited in which a 
private person, who innocently lent a book out oj 
ibrary. liad been held liable as publishing a hWi. 
ilarliii V. Trustee^ oj British Miueum, T* - ,.,,1 
338. TJu* principle of this decision u'as c.arricd fur ^ 
in JlrtWr/i V. Times Booh Co., 28 T. L. R. 143. The de- 
fendants who are book-distriliutors sold two French » 
puhlised in Pans and which the plaintiff 
tamed libellous statements reganlitig her. The J . 
found the defendants were ignorant of the eon c 
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of the book and it was notthiough their negligence they 
V ere so ignorant and the book was not of such a character 
as to put them upon inquiry. Cozens Hardy, M. It., held 
while there maj’ be a dut}’ to examine some books care- 
fullj because of their titles oi of the lecognised propen- 
sity of their authois toscattei libels abioad, theie is no 
geneial obligation on distributing agents to read every 
book they sell m older to asccitam whethei oi not it 
contains libellous statements 

L'ndei the Penal Code a poison is only liable for mak- 
ing OI publishing an imputation when he does so 
“intending to harm, or knoiving or having leason to 
helitve ' that such imputation im 11 do harm. These 
woids cannot mean less than the wilful intention to do a 
wrongful act {ante, p 8'*7) oi the connivance at, or tacit 
peruus'iion to publish libels o! the soit complamcd of, 
tvhich would amount to an authority to publish any 
particular libel. II v llolbivok. 4 Q. B. 0. 42, Ac- 
cordingly, in u chaigc against a nowspapei editoi, the. 
Madias High Coiut held “ that it would be a suflicient 
ansivei to the charge m this country, if the accused 
shoised that he entrusted in good faith the temporary 
managtment of the newspapei to a competent person 
during hifi temporary absence, and tliat the libel 
was published without his authoiitv, knowledge, or 
consent.” 9 M. 387 ; 1883 P. R 12 ; 35 C. 945 ; 22 B. at 
131. ante Chap V % 97 at p. 304 See ss. .501, .502. 1 P. C. ; 
SUaujer, L. R., 6 Q. B. 352, Ila}t v. White, 10 East 94. 
The Jaw was laid down m 3 A. 342 at 345 accoiding 
to the strict English iiilo by Stuart, C. J. The only 
authoiity lefeired to was an English text-book, and 
no notice was taken of the special teinis of s, 499. 
It IS DO answer to an cditoi to say that the author is a 
correspondent wlioin Jie regaided as trustworthy. Z)e- 
Gretpigny v. Welletley 5 Eing. 392 at 402 ; or that he 
ineiely extracted fiom another respectable journal. 
Talbutt V. Clark, 2 M, fic Rob. 312 ; Wutkin v. Hall, 
L. R., 3 Q. B. 396; M'Pherson v. Daniells, 10 B. & C, 
270 ; Saunders v. Mills, 6 Bing. 213 ; HoU, 8 Cox. 411, 
A man who repeats a rumoiu is as much liable as one 
who originates it. Davis v. Lewis, 7 T. R. 17 ; Spighi, 
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V. Garney, 63' L. J. (Q, 231 and even it the ori^n- 

ator was piivileoe-J and tnere/ore, not liable, the man 
who i*epeats maj be liable. Titeman. v. Axn^bt, 10 Ex- 
63; mUs V. Spencer, Holt. iN. P.> 533; ncGngor v. 
ThcaHes, 3 B. & C. 24. 


The place of publication is only material with re^anl 
to jurisdiction. When a defamatory petition i& sent to a 
public officer who in the ordinary course of official rou- 
tine sends it to some subordinate for enquiiy, there IS a 

publication at the place where the enquiring ofticer 
receives Jt for which the petitioner may be held respon- 
sible, v’hether or not he evprcssly asks for enquiry* 1®®* 
P. R. No. 14. Where a libel is posted in one districl. and 
received and opened in another, the offence of pub'ication 
fates place, and mav be tried in the latter district. 
3 A, 342 ; 22 B at 129 ; 15 B. 286 ; 5 W. R. (Cr.l 44. In 
Biirdelt's case, the libel was written in Leicester, and was 
delivered unsealed by A to B in Middlesex, there b«ng 
no evidence as to where or how A received it. ^ * 
case WAS tried in Leicester, and it was held tlmt 
might be assumed that X received it in Leicester, a 
that whether it was delivcied to him open or j' ar' 
there was a publication in Leicester. Jf. v. Buraftt. • 
& Aid. 95. Where a libel is put into course of 
in one district, and is .actually delivered^ in 
tnet, the case would come within ss. 179 or • j 
Criminal Procedure C(xle and be triable in either di' 


Under s. 198 of the Grim. P. C. no Court sha 
cognisance of any offence falling under Chap. -v. 
P. C , except upon a complaint mado by 
aggrieved by such offence. A busband 
bv an imputation of nnchastity made 
14 M. 379. 25 B. 151=2 Bom. L. ° 


'r. 6S5 


ruling RaUnUl 327; 12 M. C. C. «• 201=10 
263 : IS M. L. J. 224=2 Cr. L. J. 381 ; 180* 
coniro 1884 P. R. No, 22; 1887.P.K.No, 39. 1^;,^ 
ciple has been extended to other inelnliers o* ^ ^ ^ 
with whom a female relation has been ' pul 

pendant. 32 C. 425=3 CL, J. 38=1 Cr. L. J- 
It was held in 1893. A. W, N. 207. that a tuoti^ 
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son are not in the same position as svife and husband, 
and a son has no hcu^ *tandi to prosecute if his mothet’-s 
character •« assailed The President of a Municipal 
Corporation i- not asTgrieveo by defamatory statements 
affectins his snbordinates. 26 M. 43. 

Under .\ct XXV of l^GT, s. 5. the printer and pub- 
lisher of a neivspaper is remaned to make an official de- 
claration that he IS such By * 7 the production of an 
authenticated copy is sufficient evidence, unless the con- 
trary i« proved, as against the person whose name is 
snb^riK»ed to such declaration, that he is the printer or 
publisher, as th** case may l>e. of every portion of every 
periodical work of a corresponding title. Snch evidence 
throws upon the d^'fendant the burthen of disproving 
the actual publication by himself, and leaves it open to 
him to "how any ctrciimstances which would negative 
the presumption of intent, which the law infers from 
such publication 9 M- 387. 

in. ciP.ccMSTis'CEs IN WHICH IMPUTATIONS Prima 
Facit DEFAMATOnr AHE SOT PUNISHABLE. 

211. Exceptions: their Nature and Scape.— The ten 
exceptions to s 49^1 state caves in which in imputation 
prima facit defamatory inar be excused. There mar be 
said to be five groups of exceptions, alt relating to occa- 
sions as to which qualified privilege is recoguised. 
Exception 1 corresponds to the plea of justification being 
a bare otatement of truth for public good Exceptions 
2, .3, 5 i G correspond to the plea of fair comment on a 
matter of public interest. Exception 4 covers the plea 
of a fair report of public proceedings Exceptions 7 Jc 8 
cover th*^- cases of censure by a lawful authority passed 
in good faith and accn'^ation made to a lawful authority 
in gcvjd faith E.xceptions 9 A; 10 cover the cases of 
irapatation made in good faith hr a person for the pro- 
tection of his interest or for th»* public good, and the 
case of caution intended for the good of the person to 
whom it is conveyed or for the public good. Xioob'ng at 
the matter from a different aspect, it may a!=o be stated 
that the ninth Exception states a general principle of 
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which Exceptions 7, 8 and 10 are particular instances, so 
that the last /our Exceptions include the whole of what 
are known to the English faw, as communications made 
on a privileged occasion, he., one made in the discharge 
of a duty or protection of an interest in the person who 
makes it. It will be convenient to deal with these 
Exceptions seriatim, alter some general discussion of 
privilege, considered in its broad aspects and of the 
doctrine of “absolute privilege,” thelaw relatingtowhich 
is left in an iinsatisfactoiT state owing to the divergeuM 
of views on the part of the seveial High Courts, h 
must be remembered no magistrate is entitled to dis- 
charge a case of defamation priina facie made out, soWj 
on the giound the accused might have had some grouu 
for making the imputation. The onus is on the defence 
to bring the case within one or oilier of the Exceptions 
by offering aflirmative pioof, 13 Cr, L. J. 488=16 Ind. 
Ca. 488 •, (19111 2 M. W. N. 8=10 M. U T. 

L. J. 497=12 Ind Ca 2l7. Bui where an alleg^ 

delamatoiy statement is said to be embodied in anew 
confidential report falling within the scope of as I- 
125 of the Evidence Act, and there is no Ukehh^ 
proving the comtunnications by primary ordite^ 
a dismissal of the complaint under s. 203, Ct. 
be lusiified, 1910 P. W. R. (Cr.) 4=11 Cr. L. 

Ind. Ca. 714. 

Tilt, phrase ** privileged communication is n 
but convenient way of denoting a coiuiuunication^ 
on a privileged occasion. As Parke. B-, nuitja 
term ‘privileged communication' is 
correct e.spression. The proper meaning of a pc 
coiurminicalion is only this : that the occasion on 
the communication ivas made rebuts the jnfereu t / 
facir arising from a statement pivjudif*^ 
character of the plaintiff, and P^ts it on Imn l ^5 
that there was malice in fact: that Uie de ^ 
aefnated by personal spite or ill-will, indepen i '* 

occasion on w’hich the communication wa-. 

Wright v. Woodgate, 2 C. M. & 246. 

Esher, Clarke v. Mohjneur, 3 Q. B. H.’ ^ 
occ.i<5ion is privileged when the person who 
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comuiunication has an mtecest, or a duty, legal, moi'al, 
or social, to make it to the person to whom he does 
make it, and the peison who receives it has a corie- 
spondmg duty or inteiest to hear it. Both these 
conditions must exist m order that tlie occasion may be 
privileged — Per Lord Esher, Pullman v Bill [1891], 1 
Q. B. 524, at SZ7; pe$ Lord Campbell, C J , Harrison 
V. Bush, 5 E. & B. 344=25 L. J. (Q. B). 25 ; 24 B. 13 ; 
26 M., 464. It IS further essential that the btatement 
complained of should he dciiveied in tiie honest belief 
that the party was performing his duty in making the 
communication. Per Erie, C. J., Wkitelij v Adams, 15 
C.B. (N. S.) 392=33 L. J. (C. P.). 89, 491 iper Biamwell, 
L. J , Chirke v. Molyncus, 3 Q. B. D. at 244. The 
words “moral oi social duty” have been defined by 


I 'I ;• 

Q. E., at 350. Anything which a person may say or 
write in maintaining his own interests may also be 
said 01 wutten by his solicitor, or agent, or any other 
person to whom the protection of those interests is 
entrusted. Baker v. Camck, [1894J 1 Q. B. 838. 
When once a confidential lelation is established between 
two persons with regard to an inquiry of a piivate natme, 
whatever takes place between them, relevant to the same 
subject, though at a tunc and place ditfeient from those 
at which the confidential relation began, may be entitled 
to protection as well as what passed at the original inter- 
view; and it 18 a question for the jury whether any 
further conversation on the same subject, though appa- 
rently causal and vnluntiry, does not take place under 
the infiueuce of the confidential relation already estab- 
lished between them, and is theiefoic entitled to the 
same protection — Per Pollock, C B , Beatson v. Skene, 
5 H. & N. 838, at 85S=29-L. J. Ex. 430. 

Probably the most instructive and exiiaustive j’udg- 
ment on tlie subject of privilege is that of Willes, J., in 
Ileiucoody, Harrison L. R., 7 C. P. 606. The following 
instances of the application of the rule miy be useful. An 



874 


PBIVILEGBD «>MMUNrCATrOKS. [CH* Xlll, 


which Exceptions 7, 8 and 10 are particular instances, so 
that the last four Exceptions include the whole of what 
are known to the English law, as communications made 
on a privileged occasion, i.e., one made in the discharge 
of a duty or protection of an interest in the person who 
makes it. It will be convenient to deal with these 
Exceptions seriatim^ after some general discussion of 
privilege, considered in its broad aspects and of the 
doctrine of “ absolute privilege,” the law relating to wbic 
IS left in an imsatisfactory state owing to the divergenw 
of views on the part of the seveial High Courts, 
must be remembered no magistrate is entitled 
chax’ge a case of defamation /nci'e made out. soey 

on the ground the accused might have had 
for making the imputation. The onus is on the ^ 
to biing the case within one or other of the ^Ncep J ’ 
by offenug affirmative proof, 13 Cr. L. J. ^ 

Ca. 488j [1911] 2 M. W. N. 8=10 M. L. T. 98= 2 U- 
L. J. 497=12 Ind Ca 217. But where an aWp ^ 
defamatory statement is said to be embodied in an 
confidential report falling within the of 

125 of the Evidence Act, and there is *^0 'Snee 

pioving the communications byprlmaryordirec 

a dismissal of the complaint under s. 203, Ci^ I 
be justified, 1910 P. W. R. (Cr.)4=ll 
Ind Ca, 714. 


The phrase "privileged communication 
but convenient way of denoting a 
on a piivileged occasion. As Paike, B- f** niiit'* 
teim ‘ privileged communication’ is not per 
coriect expression. The proper meaning o a 
comiDumcation is only this: that the 
the communication was made rebuts the th^ 

facie arising from a statement preju 
character of the plaintiff, and ,JrpnJant 

that them was malice in fact ; that the tb"; 

actuated by personal spite or ill-will, maJr- . 

occasion on which the communication j^^rd 

Wright v. Woodgate, 2 C. M. & R- 246. 

Esher, Clarhc v. Molynetu, 3 Q. B. D- 
occasion is privileged w'hen the person " 
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him Such statements aie piivileged, whethei asked 
for 01 volunteered , but when volunteered, this is a cir- 
cumstance which may lie taken into consideuition with 
icfeience to a (juestion of actual malice Pattison v. 
Jones. 8 B. & C., 578; Ghtld v AtHecK, 9 B. & C. 403 ; 
Fryer \ Kinnersley, 33 L. J. (C. P.) 96 ; 15 C. E. (N. S,) 
422. See § '2'2'i infra at p 919 

Mutuality of Interest. — Nutueious cases have arisen out 
of the role, that the person who leceives a communica- 
tion made hy a person mteiested in any mattei must 
himself have a corresponding interest. For instance, 
after an election, the defeated candidate oi his consti- 
tuents have an interest m CKposing any malpiactices 
which have affected the election. But if they addiess 
their complaints to the newsp-apers, or to persons who 
have no authuiitv to affc»rd ledicss, thou complaints, it 
untrue, will be delamatoiy. even if the) bona fide sup- 
pose that the petson addiesscd has autboritv in the 
muttei Dickenson'- fft/hard, L. R., 9 Ex. 79 ; Uehditch 
V MMluaine, (1894] 2 Q. E. 54. Jhit if the peison 
addiessed has an uiteiest oi a duty which would lequire 
him to examine into the tuitli of the chaigu, and to 
take Steps to have the offender punislied. a communi- 
cation to him IS piivileged, though he is not the 
immediate authoiity through whom ledress is admm- 
istuied Harrison v Bmh, 5 £. & B. 344 =25 L. J. 
(Q. B.) 25. See per Parke, B Tooyood v Spynng, 
1 C. M & R. 181 at 193. The same principle applies 
where, in the process of making a communication on a 
privileged occasion, the mattei is divulged to persons 
who aie strangeis to the matter. A communication 
which would be piotected if made by A to B in his 
own room, oi by letter, would he delamatory if made 
m the presence of a general company, oi hy telegram 
or postcard Williamson v. Freei, L. R., 9 C. P. 393; 
6 M. 381 ; 15 M, 214. It is not defamation for a man 
to communicate to his own wife statements affecting 
the character of a servant, Wennhak v. Morgan, 20 Q. B, 
D. 635. The decision was put on the ground that hus- 
band and wife aio one person' hut the more sensible 
reason appears to be, that the matter was one in which 
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employel’ published a weeWy circular addiessed to his 
seiTants.'in one {‘ssueof which the dismissals of a servant 
for mfsconducf, and the cheLvges af/eged against him were 
stated. JJtnii v. Great Northetn Ry. Co., .[189l].2 Q. B. 
189; Somernille v. Hau’Hns, 10 C. E. 583=20 L. J. 
(C. Pi) I3I. A gu*h addressed a letter to the villagers 
directing that a woman should be excoiimumicated for 
illicit intercourse with a man of a lower caste. 22 C. 
46. Both statement.*? wore held piiviJeged. The} aw 
instances of Exception 7, as to Which see § 210 infra bX 
p. 913. So wher^ petitions were presented by the creditors 
of a defendant in a suit suggesting that the claim 
was collusive ; 2 M. 13, o» hy villagers praying for 
retention of a village moonsifl*. and asserting that a 
ifemindar who was tryingtoget him removed wasactuated 
by improper motives. 12 M. 374. These would come 
under Exceptions. See § 220 infra at p, 1)14. StatemenU 
attributing unprofessional conduct to a medical luao; 3 
Av 342, a letter hy the defendant to the complainant s 
partner accusing the complainant of misappropnatmg 
money whicli ought ’to have been paid over to tn 
defendant. 15 B. 351 ; 1910 P. W, R. (Cr46. weie heW 
privileged tmdei Exception 9- Sec § ‘221 inffO. atp. • 
Under the same head would come the case of 
made in fchecouiseof judicial or quasi -judicial 
which will be refened to hereafter in § 212 at p. 
instance, statements made liefoic a panchayet which s 
investigating the imputations made upon the 
of a villager. 7 M. 36. On the same ground, whS' 
an insurance company intimated to the owner of a s i 
that if the plaintiff continued in command they ^ 
refuse to inauie it. the commun>c.atioii 
as it appeared that the company had been 
he was of intemperate habits. Bamoii v. Knllfi 
247. ^ 

A typical instance of eases piiitcctecl by 
is that of characters given, or statements made ' . 

ence to the character of a soivant'ot other 
subordinate position, made by his former employ 
who is about to engage him, or by one who ‘ 
him into his service to the jicrson who recoin 
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not tbe usual course Jn a merchant’s business to write 
letters containing defamatory statements, and to com- 
municate them to a clerk in the office. I adhere to what 
I said in that case as to there bemg^ neither a duty nor an 
interest m a merchant to make such a communication 
as was there made The case o( a solicitor seems to me 
to be certainly different The business of a solicitor’s 
office could not be earned on unless it were communicated 
to the clerks in the office, and it is common knowledge 
that such is the usual course ’* Boxsius v. Gohlet Freres 
[1894] I Q, B. 842, folhired m Edmondfon v. Birch 
and Gn , Ltd., [1907] 1 K. B. 371=76 L. J. (K. B.) 346 
wheie BuUman v HtU is discussed and diHinguished ; 
1910P. R. (Cr.) 10=1910 P. W. R. (Cr.) 6=11 Cr. 
L. J. 281=5 Ind. Ca. 892. And so if it was necessary or 
proper to communicate matter to a large number of per- 
sons and the occasion is such that if the matter is 
defamatory it would be privileged, it is allowable to have 
the matter pnoted for cnculation. as being a necessary 
and reasonable mode of communicating it to those who 
have an interest in receiving it. LawUss v. Anglo- 
Egyptian Co., L.R..4 Q.B., 262; Andrews v. hlott-Bower 
[1895], 1 Q. B. 883. No doubt the same decision would 
be given if, on a privileged occasion, if became necessary 
to use the telegraph. As, for instance, if one police-officer 
had to direct another to arrest a supposed criminal who 
was about to leave the country. 

Good Faith. — It will be lemaiked that in Kvoeptions 
7, 8, 9, and 10, it is always stated that the imputation 
must be made in good faith. Taking the oidinary 
meaning of the wotds, this is' nothing more than is 
leqiiiied by the English law. “To entitle matter 
otherwise libellous to tbe protection which attaches to 
communications made in the fulblment of a duty, hona 
fides, or, to use our own equivalent, honesty of purpose, 
is essential : and to this again two things arc necessary : 
first, that the communication be made not only in the 
" • • I ' ich would justify 

■ ■ . ' duty ; secondly, 

, . ■ ' ■ — Ber Cockburn 

1.. I?. 5Q. B., at 102’ 
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husband and wife are equally interested. So if a man is 
making, in presence of another person, a serious charge 
against him, he is justified in calling in n third person 
fov his own protection to witness what takes place. 
Taylor v. Hawkins, 16 Q. B., 308=20 L. J. (Q. B.) 313. 
Where the defendant, a member of a board of guardians, 
at a meeting where the claims of one of the servants of 
the board came under consideration, grounded his opposi- 
tion to the claim on a statement 'that the servant had 
been robbing public money, and the jury found that the 
words were spoken honestly, in the discharge of a public 
duty and without malice, it was held that the privilege 
attaching to the occasion was not affected by the presence 
of reporters, over whom the defendant had no control, 
and whom he could not remove, PUtard v. OUrtr, [1891] 

1 Q. B. 474. It would have been otherwise if tbe 
speaker had inwted some outsiders to be present to liear 
his speech. 


The same question has arisen several times where in 
the ordinary course of business a letter passes under the 
eyes of different persons before it reaches its dostmation. 
In Pullman v. Rill, [1891] 1 Q. B. 524. the defendants 
wrote a defamatory letter to the plaintiff, who uas a 
member of a mercantile firm. The letter wa‘'/>ruHfi/«^* 
privileged, but it was dictated to a shorthand clerk, ^ 
then copied it out by a typewriter, from which it w^ press- 
copied by an office boy. On reaching the plaintm s irni, 
it was opened in the usual course of business by one ^ 
and shown to another, before it reached the principa 
w’hom it was intended. These circuinstance.s 
to deprive the letter of its protection. The Court e 
that neither the practice of business nor the . , 

of the case made any difference. A peison who wri ' ^ 
another what is jirima facie libellous must at • 

peril keep it from all persons to whom Ije is no Ij 
leged to show it. This case was distinguished in a 
one, where a solicitor acting for his client -pj 

plaintiff a letter containing mutter defamatory of i • ^ 

gave it to his clerk to copy. It ‘"'ns held pjj/. 

not destroy the privilege. Lopes, L. J-. \ 

ground of the decision in Pullman v. Jlill was, tna 
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WAS privilefred, tiie mtention which the lai\ infers fiom 
the (defamatory nature of the statement is lebwtted, and 
then an express intention must be made out But the 
pnviioyed chaiacterof the occasion names with it no 
presumption that the accused had made the statement, 
not onl} innocently, but after due caie and attention. 
Apparently, therefore, till this has been shown the 
burthen of proof is not shifted from the defendant to the 
plaintiff. Accordingly, it has been held in India that in 
order to establish a prutfi facie case in his favour, the 
defendant must show, not only that he believed the 
statements which he made on a piivileged occasion, but 
that “ he had some reasonable ground for making the 
imputation, either by showing that it was true, or 
that, if false, he bad reasonable ground for believing 
It to be tiue, looking to the source from which the 
iaformation was obtained.” 4 C. 124 j 6 A, 220, The 
absence of reasonable cause for making an imputatmn is 
evidence of the absence of good faith, Weir 1, 607, The 
meie absence of ill-will does not of itself prove that the 
imputation was maiJe in good faith, Weir 1.613; 11 
Bom. L, R. 638=10 Cr. L. J. 372. See also 2 W. R. (Cr.) 
35; 19 B. 717. The lecent English cast* of Smith v. 
Stre'itndd, [1913] 3 K. B. 764, illustrates tins 
principle The defendant, Canon Stieatfield on a 
privileged occasion published a printed pamphlet by 
ciiculating it to persons iiiteiested with him, concerning 
the business of the plaintiff a surveyor of ecclesiastical 
dilapidations. The jury found the wiiter was actuated 
by malice but the printers wore not It was held the 
malice of the writer defeated the privilege both for him 
as well as foi the printers though the latter merely 
printed in their usual course of business and without 
mahee : they nere liable as joint tort-feasors witli 
the writer. Of course the whole of this, regarding the 
bona jides of the defendant may come out on the case for 
the prosecution, in %vhich eveut the defendant need do 
nothing till the Crown has taken the next step. But if 
It does not come out, the defendant will have to go into 
his case at once. 1910 P, W. R. (Cr.) 4=H Cr. L. J 
205=5 Ind. Ca. 714. 
bO 
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pet Lord Coleiidge, C. J., Sftvens v. Siviption, 5 Ex. D. 
53. . And even an , actual belief in the truth of the 
statement is not necessary, if the statement is of such a 
character that on that occasion it may be propei to 
communicate it to a particular person who ought to be 
informed of it. Per Bramwell, L. J., 

Molynetix, 3 Q. B. D., at 244; James v. Boston, 2 C. & 
K. 4. So. Lord Esher said; Though ^ 

amounts, to a slander, it is privileged, provide e 
person vrho utters it is acting bona fide, in the sens 
that he is using the privileged occasion for the prop 
purpose, and is not abusing It. Eoyal Aqnanim bo H 

V Parkinson. [1892], 1 Q. B.. 431 at 443.. Under the 
Penal Code, however, by s. 52 , " nothing is said to 
done or believed in ‘good faith’ which is done or 
without due care and attention.” Then by • 
the In Ev. Act. “when a person is accused ol ■ 
offence, the burthen of proving the existence .. .j. 

stances bringing the case within any ‘'^ode. or 

proviso contained m any other part of the a 
in the law defining the offence, is ‘ ’ tanccs.” 

Court shall presume the absence of such circ 
It IS probable that in practice this definition 

will make little differencein the proof requireain ng 

and in India. l>ue care and attention m arnvi „ 
belief is exactly the same thing upon the 

bdble cause, which it has been decided dep *keoniiS' 
whole circumstances of the ^se, and no have 


lie circumstances of the ^se, ana not f j jjave 
sion to make any specific inquiry ‘ n 
iwn light upon it. Perryman v. Ats«r. u. • 


thrown light upon it. Perryman s. Ltster>^-^ 

L. 521. It will, however. law, 


_ ever, •'t? rhlaw, 

procedure at the trial. According to Eng 
IS foi the defendant to prove that burthen of 

privileged. If the defendant does so, , • ; but 

showing actual malice is cast upon P . ^ called 

unless the defendant does so, the plai jjdddcJt 

upon to prove actual malice.” Per Lor A «’ c. L 

V. Mcllicaine [1894J, 2 Q. B., 

122 as to the state of the law •J'. , jn £ngh’^ 

onus of proof. The reason of this iir .j^u jp dp “ 
law the essence of the offence is an in occasion 
wrongful act. As soon ns it appears i 
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' r\trn '•! 


was privileged, the intuntnm which the hi\ iri!-n !• •, 
the deumaton nature of the stitciucnl is 
then an express intention must be nude out 

pnvileged ehaiacterof the occasn-n c.irn<s v ith i\ r . 

preeiiiiiption that the accused had made the utifr-.-'i 

not onl\ innoconllv. hut after duo care ond all. :i\. .k 

Apparently, therefore, till this has hem sliown t'' 
burthen nf prouf is not shifted from the dcfcndint 1 ^ 1 ;, 
pUmtirt. ActunlinKh. it has lieen held m Indii thi. j' 
ordet to establish d, prtnvt Jacte in his fis.ur. p 
defendant must show, not onlj* that he helusdl p* 
statements which he made on n priijh-gcd occui<.{)^\ ^ 

that ‘he had some reasonable ground for iinV,^,* p.', 
imputation, either by showing that it was ini.^ ,* 
that, if false, he had reasonable gi-ound for UhrVr* 

It to be tiue. looking to the source from wlurh pt 
information was obtainwl.” 4 C. 124{6A. 2?o. t;' 
absence of reasonable cause for making im impuklpoii 1 
evidence of the absence of godl lailh, Weir I.6D7 Ti*' 
ineie absence of ilUwill does not of itself provi* th^i u * 
imputatiun was made in good foith. Weir 1 Sta'w 
Bom. L. R. 638=10 Cr. L. J. 372. See also 2 W R fr \ 
35; 19 B. 717. The lecent Kiiglisli case of Sm.ii 
StreUn^Ul, [1913] 3 K. B. 764, illuHtratcs 
principle The defendant. Canon Blicaffidd 
privileged occasion published a piintcd paiutihU-t 
circulating it to persons iiitoicsted with him, ceuwein' ^ 
the business of the plaintiff a surveyor of ecclcsiish ^ 
dilapidations. The jury found the writer was actmi i 
by malice but the printers were not. It w>.as held n 
malice of the writer defeated the privilege both foi' l '' 
iis well as for the printers though the latter umVT 
printed in their usual course of busiuesa and will ^ 
malice; tliey were liable as joint toct.feasovB Vm 
the writer. Of course the whole of tins, u-aidme Vi 
bond Jides of the defendant may como out on the civsVt 

the prosecution, in which event the dofoiulant need 

nothing till the Crown has taken the next step, jL, 
it does not come out, the defendant will have to ,< • ' 
his case at once. 1910 P. W. R.(Cr.)4=li Cr 
205=5 Ind. Ca. 714. 

50 


J. 
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;pe» Lord Colendge, C. J., v. Smpson, 5 Et. 1). 

53. . And even an .actual belief in the tnUh of the 
statement is not necessary, if. the statement is of such a 
character that on that occasion it may be proper to 
communicate it to a particular person who ought to be 
informed of it. Per Bramwell, L. J., Clarh v 
Molf/neux, 3 Q. B. D., at 244j Jaims v. Boston, 2 C. & 

K. 4. So Lord JEsher said ' Though what is soifl 
amounts, to a slander, it is privileged, provided the 
person who utters it is acting hona fide, in the sense 
that he is using the privileged occasion for the proper 
purpose, and is not abusing U. Poyal Aijiiariiim Sociely 
V Parkinson, [1892], 1 Q. B.. 431 at ^3-, Under 
Penal Code, however, by s. 52, “ nothing is said to ^ 
done or believed in ‘good faith* which is done or believed 
without due care and attention.” Then by s. 105 ot 
the In Ev. Act, “when a peison is accused of auj 
offence, the burthen of proving the existence of circuiu* 
stances bringing the case withm any special 

proviso contained in any other part of the 

in the law dehning the offence, is upon hiiu. uoo . 

Court shall presume the absence of such 

It is probable that in practice this definition of good 

will make little differencein the proof required in bng 

and in India. Due care and attention in arriving n . 

belief is exactly the same thing as reasonable 

bdble cause, which it has been decided 

whole circumstances of the case, and not upon the 

sion to make any specific inquiry which '“'eh 

thrown light upon it. Perryman v. Lister, h* 

L. 521. It will, however, in many ,<j{ 

procedure at the trial. According to English a • 

is for the defendant to prove that the _ ©f 

privileged. If the defendant docs so, the 
showing actual malice is cast upon 


unless the defendant does 
upon to prove actual malice.' 


the plaintiff i» 
PcrhordB^hor.llf^^^] 

See3C. h. «• 


Mclhiaine [1894}. 2 Q. B.. at 58 . See 3 ^ 

122 as to the state of the Jaw in^ India re^. jj-jjj 
onus of proof. The reason of this is, , ‘do * 
law the essence of the offence is an occas^^ 

wrongful act. As soon as it appears tliat t» 
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was privileged, the intention which the law infers fiom 
the defamatory nature of the statement is lebutted, and 
then .in expicss intention must be made out. But the 
pnvile-iod chaiacterof the occasion cai ties with lino 
presumption that the accused had made the statement, 
not onh innocently, but after due caie and attention. 
Apparently therefoie, till this has been shown the 
burthen of proof is not shifted fioin the defendant to the 
plainiifl. .\cc.irdingK. it has been held in India thatin 
order to »'stablish a prtmt /hcjc case in his favour, the 
defenilant must show, not only that ho believed the 
statino-nts which he made on a piivileged occasion, but 
that "he had some ie.ison.abIe gionnd for making the 
impuiitMn. either by showing that it was tiue, or 
that, if false, he had leasonable giound for believing 
It to be tiue, looking to the source from which the 
information was obtained ’’ 4 C. 124 5 6 A. 220. The 
absence of leasonable cause for making an imputation 
evidi nci of the absence ol good laith, Weir I. 607. The 
meie absence of ill-will does not of itself prove that the 
impiitalitin was made in gootl faith, Weir 1.613; 11 
Bom. L. R. 638=10 Cr. L. J. 372. See also 2 W. R. (Cr.) 
35; 19 B. 717. The lecent English case of Smith v. 
Slre,tiu-hl, [1913] 3 K. B. 764, illustrates this 
piinciple The defendant, Canon Streatfield oh a 
piiMlfged occasion published a printed pamphlet by 
circulating it to peisons luteiested with him, concerning 
the business of the plaintiff a surveyor of ecclesiastical 
dilap’dations The jmy found the wiitec was actuated 
by malice but the printers were not It was held the 
malice of the writer defeated the privilege both foi him 
as Well as for the printers though the latter merely 
printed m their usual course of business and without 
malice, they W'ere liable as joint tort-feasors with 
the wiiter. Of couise the whole of this, legarding the 
bonu /ides of the defendant may come out on the case for 
the prosecution, in which event the defendant need do 
nothing till the Ciown has taken the next step. But if 
it does not come out, the defendant will have to go into 
his case at once. 1910 P, W. R. (Cr.) 4=11 Cr. L. J. 
20S=S Ind. Ca. 714. 

50 
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Eij^rcsn Malice . — Where the occasion is shown to be 
priMleged, and there is such evidence before the Court 
as raises a presumption that the defendant was acting 
within one of the Exceptions, the prosecution must 
prove malice, which at this stage means, a st'^te of the 
mind amounting to actual malice, as the moving cause* of 
the particular imputation. Even this, however, will not 
be sufficient where the communication made was one 
which it was the absolute duty of the defendant toinake 
under tbe particular circumstances of the case. This 
was so laid down in the case of Dawkins v. Lord J'aidrt. 


There the case came on upon demurrer, the p]e.idmgs sliocth 
cbming to this: The plaintiff coropUlned that the dcfemlmt, hi’ 
Ruperior officer, had forwarded to the Coinmandet-in-Chief cerk.nn 
tetters wiitlen by the plaintiff to tbe defendant, and h.id ncca«- 
panicd them by a report of hh own, which contained the di’fiffl* 
tory matter sued upon. Tbe defendant pleided that it 'las hii 
duty us superior officer to forward the letters, with his report upen 
them, and that In doing to be had acted in the ordinarv courts 
of his military duty, and ns an act of niiliUry dulj'i ‘'flu 

otherwise. The plaintiff replied, easertine actual malice, wsnt o 

probable cause, and that the report was not /Tdo Ti’t ' 
there was a demurrer, which, of course, admitted ail 
properly pleaded. The majority of the Court held that the rep le • 
tlon did not assert that the statements in the defendant » rep ^ 
were false, or were known by him to be false. Mellor. sa 

“I apprehend that the motives under which a “A’ V, 

doing a duty, r\hich it is incumbent upon him to do, cannot i* 
the doing of that duty actionable, however malicious tnci mil 
I think that the law regards the doing of the duty, an no 
.notives from or under which it is done. In short, it ,j 

me that the propositions resulting frona the admitted s ' ' 

in this record ninount to this: Does an action lie .. 

for maliciously doing bis duty ? I am of opinloathst J oe< 

L. E. 5 Q.B. 94, at Hi «/7,nnrd m //«*/%. I ft. 

C.ut464. Chathriou v- Srrrclari/ o/ Siutr for ru'hu,^^' 

•B iS9; (rf{l^^! Stt'fyfdrif fif Staff /t>r ' 


Suppose, to tfike an instance which imglit olt<-n 
that a person upon tvhom the law imposes fl ^ 
report any ciicuinstances which throw a 
crime upon any individual, leceives information c 
cjifumstances, and that he reports them, hoping 
by to ruin his enemy, and sending in his repor 
tliat expri'ce motive; if the information turned o 
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be false, he could not be chaiged for defamation. And 
it would make no difference that he did not believe the 
information, if it came to him in such a shape that he 
was bound to pass it on to his superior. 

Where the statement made on a privileged occasion 
is not compulsorj-, but optional, so that pioof of expiess 
malice IS suflicient, this proof IS not affoided merely by 
.'bowing that the statement was false. The plea of pri- 
vilege always assumes that the statement is in itself de- 
famatory, and generally that it is false 2 M. 13. The 
falsity of the statement is an element m determining the 
existence of malice, but does not by itself establish it. 
The question still lemains wlietber the defendant was 
using or abusing his privilege. “ If a pexson on such an 
occasion states what he knows to be untrue, no one ever 
doubted that he would be abusing the occasion. 19 B. 51. 
But there is a state of mind, short of deliberate falsehood, 
by reason of which a person may properly be held to 
have abused the occasion, and in that sense to have spoken 
maliciously If a person horn anger, or from some 
wrong motive, has allowed his mind to get into 'uch a 
state as to make him cast aspeisions on other people, 
reckless whether they aie true or false, it has been held, 
and I think rightly held, that a jury is justified m find- 
ing that he has abused the occasion ” Per Lord Esher, 
Jioyal Aqiiariiun Society v Parkinson, [1892] 1 Q. B. 
at 442. On the other hand, the evidence must be such 
as to warrant an absolute finding that there was evpiess 
malice. The matter must not be left upon an even 
balance. In So7nmercillr y Hawkins, 10 C. B. 583=20 
L. J. (C. P.) 131, the Court said: “It is true 
that the facts proved aie consistent with the presence 
of malice, as well as with its absence. But this is not 
sufficient to entitle the jury to have the question of 
malice left to the jury; for the existence of malice 
is consistent with the evidence in all cases, except those 
in which something inconsistent with malice is shown 
in evidence ; so that to say that in all c.ases where the 
evidence was consistent with malice it should be left 
to the jury, would be in effect to say that the jury 
might find malice in any case in which it was not 
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disproved, vrhicli ^vould be inconsistent ^^ith the 
admitted rule that in case of privileged communications 
malice must be proved, and therefore its absence pre- 
sumed till such proof is given. It is ceitainly not neces- 
sary, in ordei to enable a plaintiff to have the question of 
malice submitted to the jury, that the evidence should he 
such as necessarily leads to the conclusion that malice 
existed, or that it should be inconsistent with the non- 
existence of malice; but it is necessary that the evidence 
should raise a probability of malice, and be more con- 
sistent with its existence than its non-e.xistence. ” 8ee 
27 B 585. 


f I • excessive language m 

ch aie themselves pihilegtd, 
' ^ epiivjlege. In one case tbi» 

was so held, even though boiut /ides was found, and 
malice was negatived. Ftijer v. IiiiDierslctj, 15 C. B* (N- 
S.) 422=33 L, J. (C. P.) 96. Possibly this would be so 
undei the Code, if the words weie held not to have licen 
used w’lth duo caie and attention, and therefore not in 
good faith. Under English law, however, the better 
view seems to he that the only questions in such a case 
aie, piivilege or no privilege, malice or no ninh'cc. •' 
man who is making a statement on a privileged occa- 
sion may incoiporato with it statements against 
or even against the party concerned, which arc who y 
irrelevant to the privileged occasion, and us to ^h'C t 
there is no privilege at all. Warren v. II arren. 1 C. a • 
& R. 250. But when there is only an excessive state- 
ment having reference to the privileged occasion, a ’ 
which therefore comes within it, then tin* only 
which the exeess is maleriaf is as being , 

malice If the jiny refuse to find malice, a finding 
the language was excessive is not one from " ’ ^ 
malice can he infeited by law. It the law did ‘ ' 

it Would often he inferring what is not true. ( 
inav use exce.ssive language and yet have no nia i t 
his mind See j.er Lord E“hcr, Fe\t(l \. ^ i 
hnurance Co. [1895] 2 Q. B. at 170 ;prr Lopes. • 
tb. 172 ; affd. [1897] A. C. 68 ; Ctnrle^ v. VoU^ 

(Q. B.)247 at 250: Spill v. Manle. L. R- ^ ^ 
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Evidence of other libels upon the prosecutoi, either 
before oi aftei the libel complained of, is admissible for 
the {nil pose of proving actaai malice. The moic the 
evidence apinnaches to the proof of a systematicpractice, 
tliL* more convincing ii is The circumstance that the 
other libels are moie oi less fiequcut, oi mote or less 
reiii.ite foiiii the time of the publication of that in question 
meiely affects the weight, not the admissibility, of the 
evidence See the ansueis of the judges m Banctt v 
l.-mq 3 H. L Ca. 395; v (iaison, E. B. & 

E. 346=27 L. J. iQ. 352. 22 B. 112; 20 A. 55; 
niitf, Pait II, Cliap V. ij 9). at p lOl 

212. Absolute ’ 

01 what IS known 

in Bottomlfii/ v Bt , ^ •’ • I 

not think that it is a very accurate expression, and I am 
sure that calling it a ‘ privilege ’ is sometimes misleading. 
Pnviiege means in the oidmaiy way, a piivate light. 
-Sow theie is no private light of a judge, oi a witness, oi 
an advocate to be malicious It would be wiong of him, 
and if it could be proved, I am by no means suie that it 
would not he actionable The leal doctrine of what is 
cabl'd ' absolute privilege' is that m the public intciest 
It IS not desiiable to inquire whether the woids oi acts 
of cc'itam persons aie malicious oi not. It is not that 
theie IS any puvilege to be malicious, but that, so far as 
It IS a piivilc'ge of the individual — I should call it lathei 
a light of the public — the privilege is to be exempt fiom 
all inquiry as to malice , that he should not be liable to 
have his conduct inquired into to J^ee whether it is mail- 
Clous oi not — the leason being that it is desiiable that 
persons who occupy certain positions as judges, as advo- 
cates or as litigants should be {leifectly fiee and inde- 
pendent, and, to secoie their independence, that their 
acts and words should not be brought before tnbimaJs 
•for inquiring into them ineiely on the allegation that 
they aie malicious. I think there is something more in 
that distinction than mere woids, and the leason that 
this peculiar doctrine of ‘absolute piiiiloge' is some- 
times complained of is that it is not thoioiiglily under- 
stood The explanation of the doctrine will be found here 
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and there in many of the cases, although it never sjcin? 
to have been put into the head note.” Tliere are some 
cases ill which the “privilege'' is so absolute as to 
amount to a complete immunity, even where tlieic h 
the most express malice. One of these cases is that of 
speeches made in Pailiament oi petitions addressed to 
Pailiament. 1 Com. Dig., 390 ; perhA. Denman. 
dole V. Hansaid, 9 A. & E.» at 114. This privilege ln« 
been held to extend even to one who prints and publishes 
an extiact from or an abstract of a Parliatnentarj’ 
though in doing so he does not net by or under riirvc- 
tion of either House of Parliament, Mangcm v. iWinird 
Llgod,dS L. T. S4Q, /olloued in Mangcna v. Wright, 
[19G9j 2 K. E. 958. This, however, appears to be part 
of the ancient Uw and custom of Parliainonti wlitcii 
cannot be claimed by subordinate legislative asscmblip'r 
unless they have been expmsslv endowed with Pailia* 
rai-nt ■ ■ " • ” 'lonrr, L. R. 1 P; C. 

328; ' fo/ T'lWormv. 

L. R. 5 r. y charge of defamv 

tion was made against a member of an Indian Ijcgi-a* 
tive A^'seiiibly, or a person petitioning it, tlie case "cc ' 
come under i-ixception 9, and the presumption in 
of good faith would be overwhelming. 


A more common instance is tlic immunity 
to statements made in judicial pioceedlng**- 
party, [9 Cr. L. J. 385. 15 M. 414.31 M. 400, 17 B. 
Weir 1. 612 & 587. 6 M. L. T. 15 ; F M - 1 J- 

C.-. L. J, 276=1 Ind. Cl. 248. 9 B.260, 22 A. ^ ; 
Hodgson V. Scarlett, IB.AA.244J witness IH 
30M. 222=6 Cr. L. 'J. 130; 17 B 127, 19 B. 51 at ^ 
C. 262,32 C. 956; irofs.m v, iV’AVnn, [l^OSj A. ^ 

Banatt v. A'eniiu, (1905J 1 K.E. 5C4;3 O.C. 80j r" 

[10 M. 28. 2 L. B. R. 130; Bk« v. .Utcl^on. 10 Ir. i-- • 
120 ; Fhnt V. Pile. 4 B. & C. 473] jury. "“LI"; 

M. 87, Law V. LIcwelhjn, ''1906] 1 K. B. 487 : 

V. n<mu,Uam. [19081 1 K. B. 384] c.in Ik- |iut U' ^ 
civilly 01 criminally for any uord-, iisvil 
wntinv, in the discharge o'l hi-! ri-slu-cOvc 
i*rr Lord Mansfield, 7f, v. ,S/.rtntrr. Laffts. 3a * 

numjmel, L. R. 4 P. C. at 464. The rule “I’l’"' 
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even.' court of justice, as, for instance, to a County Court, 
01 the court of a coronei , Scott v Slaiistield, L. R.3Ex. 
223; rhuma^ \ CJnrton, 2 B. & S. 475=31 L. J.(Q. B.) 
139 auil to piocecdin^s held undei Bankruptcy Acton 
the c \amination of a debtor who was held in custod}'. 
liifiiil-’ \ L> nlfr. L R. 1 Ex. 296; Dicas v Lord 
hr •iK/li'tin. 6 C. & P. 249. The same doctiine extends to 
case' w heie tlierc is an authonzed inquuy wnich, though 
not befoie a couit of jnslice, is before a tiibunal which 
ha- ■iiiuilar attributes, as a military court of inquiry, 
D I'l Ini', V. Lord Itoleby, L. R.,7 H. L. 744; Hodgaon V. 

[1899] 1 Q. B, 455, or a Medical Council to which 
a statutiiiy juiisdiction had been given to adjudicate on 
case- ol piofessional misconduct. Allbult v Genetal 
Cniin'il 'if Medtcal Education, 23 Q. B. D 400 ; or to 
the \icc-chancelloi of a mnveisity when sitting as a 
judue in the unuetsily couit. Kemit v Neville, 10 
C. B. (N S.) 523. It does not apply to pioceedings 
ot a municipal body, .ilthough they are deciding a ques- 
iirm entiusted to them by statute, upon which they 
take evidence m an informal inannei, and upon which 
they have to exeiciso a judicial discietion Hoyal 
A'luimim Sonet// V PurAiw^wu. [1892] 1 Q. B. 431 at 
442. Loudon ('oiiiity Council, 71 L. T. 633. Similarly, 
It h.is been held (Joveinorsof a Jockey Club healing 
a dispute aie not absolutely privileged, though tliey adopt 
jnlicul forms and methods. Hope \ Lanson, 18 T L. 
R. 201. A lecent Full Bench of the Madras High Court 
htid that defamatory statements made befoie a Regis- 
tiai in an inquiry held in connection with the e.xecu- 
tion and piesentation of a document is not entitled to 
ab'-liue privilege, 23 M. L. J.53= [1912] M. W.N. 478 
= 13 Cr. L. J- 508=15 Ind. Ca. 552, and the same view 
was taken by the Bomba)’ High Couit in 19 B. 51 at 62, 
with lespect to u statement made in the couise of an lu- 
qimy made by .a Collector acting under the oiders of 
Govern.uent into a charge of coriiiption and biibeiy. 
The privilege has been hold to extend to masteis of the 
supreme court in England, Pedley v. Moi i is, 6l L. J, (Q, 
E-) 24, but not to a magistiate's clerk who is not a judicial 
ofhcei, Delegal v. litghley, 3 Bing. (N. C.) 950, 



888 IMMUNITY OP PABTIB3 & WITNESSES. [cH. XIII, 


The immunity of parties and witne<;<!es applies to all 
statements which they make in that capacity during tiic 
couise of the judici.jl proceeding, (see ante ^ 118at p. 3T’i) 
whether given in open court, or by way of pleading or 
affidavit Hcnder<ion v. Broomhcnd, 4 H. & N. 569=28 
L. J. (Ex.) 250. The Madras High Court which has 
always taken a view most favoiuable to the doctrine of 
absolute privilege held in 1910 M, W. N. 155=8 M. L. 
T. 55, that there is no difference between evidence gi\ en 
in the box and affidavit evidence, and both are equiUy 
entitled to the protection of an absolute piivilege. This 
is also English Law ; the Chief Courts of Punjab and 
L'lWdv Buima have with equal consistency adopted tiic 
opposite view, 1887 P. R. I'lo. 21, 13 Eur. L. R. 
to Sind see 5 Sind L. R. 133=3 Cr. L. J. 25=13 Ind. 
Ca. 217. That of counsel extends to all persons. 
act in that capacity whether barristers, pieaileis. 'iKi *. 
or attornies MacKai/ v. Foul, 5H. & N. 792=22 L. • 
(Ex.) 404. 


This immunity as already staled is not based on any 
piesumption however violent, that tliu w ords^snokeu la 
been uttered in good faith. It rests upon 
pnnciple that it is essential to the full and , 

administration of Justice, that tliose who are pio 
their own inteiests, or dischatging dniios 
proceeding, should be under no apprehension o uiur^ 
proceedings from the opposite party. ‘ It is no • ‘ ^ 

to prevent actions from being brought , 

they ought to be maintained that has led to J *' a ^ 
tion of the pie=ent rule of law; hut it is the fe 
.the rule were otherwise, numerous 
biought against peisonswho were merely « ' ^ " 

the.r°lutj°" Ferity. L. J., ,V, ».<(». v. 

B. D. S83 at 607. This rule still lMvos iiin|ilc l . 

agam«t abuse. A judge who exceeds hi'’ ‘U. ^ 

to censure and leiiioval by the L\'‘cu i'‘ 
witne'ss may be prosecuted for /_ , 1 ,', „rf'id- 

may be lepiiuianded and slopped in rotir 
ing judge, and his conduct may be hroiigli profit- 
of the iuithoritv which contiols hishrnncli o ^ 
filon (Ev. Act, s. loO.) .\ccor<lingly, d «' 
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f«tablished that no proceedings for libel oi slander can 
be brought against judge, pait}', or ^Yltneso. in lespect 
of Words spoken m the w'nrse of a judicial pioceeding. 
although they are utteied falsely and maliciousl}', and 
witliniit reasonable and probible cause As to judges see 
Sratt V. Strnfiprld, L. R., 3 Ex. 220 ; Fray v. lilaclhui n, 
3 E. & S. 576, and per Rrett, It , Uliinster 
\ Ltnilh. 11 Q. B. D., at 603, 608, vi entiling the 
diciuiu ot Lnid i.)eninan m KendtUon v Malthy, 1 Car. 
& M. 402; -Inderson v Gorrte, fl895] 1 Q. E. 668; 
inte 5.H — joatpp, ISS to 149. As to witnesses, js 

V Plinth, 18 C. E. 126=25 L. J.(C. P.) 195; Il'iulerwi 

V brijomheail,4 H & N-569 ; 28 L. J. Ex. 250: '■ieiiwan 
y S^tlicieli/t, I C.P.D.SW‘,2 C. P. D 53. The same 
lule to Its tullest extent uas laid down as to cnnnsel m 
Miinstfr V LuHtl> in which the whole law upon the 
subject was leviewed bv the Couit oi Appeal Theie 
Piett, JI. li , said 


‘ For the pur|io<!e<i of nn ludv’ms'it, I shdl assume tint the 
aords coiupl.oiied of uere uttered o> the solicitor maliciovisly, 
thit n to &a>. not uith the object of doing something useful 
towards the Jcfuni-e of his cKent I ahajl aasumc tlni the 
words uere uttered vsiihoiit an> justification, or even excuse, 
and from the indirect inotive of personil <11 will or anger tovvaiJt 
the prosecutor, ansing out of some previous!} existing can've; 
^-nd 1 'hall .issume that the uords were iriclevant to eveiv issue 
of fact which tt.v* contested m the court where the} uoie utter- 
ed , iiev erthelc", inasmuch ns the words vvere uttered vv ith refer- 
ence to. and in tin. com sc of the judicial inquir} which w.vs going 
on. no action will lie ag.iinst the defendant, Iiowevei improper 
his heb 1 % lour lU.iv have been ' il Q. B. D., at 599. 


A piivilege of so xvide an e.\t»5nt must be stiictly 
Imiited m the cases to w'hich it applies. If a judge, 
whethei sitting on the bench oi not, hems and answer® 
applications loi advice by parties who have no cause 
pending, ovei which he has jurisdiction, his remarks 
have nothing but the oidinaiy and limited piivilewe, 
McOiegorv Tliicaite*, 3 B. & C. 24; per Lord Camp- 
bell. C.T., LcilIsv Levy, 27 L. J, (Q. B.) at 283=E. B. 
& E. 537 ; Kit bey v. Simpson, 10 Exch. 358 ; deUru v. 
Hall, 2 H. & N. 379 j Thomas Pieton, 30 St. Tr, 225 ; 
Lair V Lleucllyn, [1906] 1 K, E. 437. And this would 
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apptj* to any case xvhere the judge chooses to m.»ke 
observations which have no bearing upon any judicial 
pioceedmg in which he is engaged. So the state- 
ments in a wilt of summons have not the same 
inimimity as would apply to a plaint or written state- 
ment. Bank qJ B ritish Noith America v. Stroiiij, 1 App- 
Ca. 307. The same principle was applied where a paitVi 
who was defended by connsel. chose to interfere during 
the examination of a witness, and make grossly defa- 
matory lemarks upon his character, 15 414, uit 

wheie a paitj’ got his counsel to put to a witness under 
cross examination a question containing defaiuntori 
suggestions, it was held in Weir. 1, 587, 
not answerable for defamation. See also Weir- 1 58 • 
So the mere fact that a man is standing in tlu* witness- 
bo.'; does not piotect statements which ho might 
not as part of his evidence, nor in his chauicter m 
ness, though if they are made in tliat chiiacter, 
would not be deprived of immunity because 
irielevant to the inquiry befoic* the couit. Jer 
burn, C.J., and BraimvcH, .7., Scamtn ,,/c 

1 C. P. D. 543, 2 C. P. D.. 53 5 Oojfin v 
Q.B.D. 307 ; Bottomky v. Broughanu \ 1908] 1 K. 

8C W.N. 292=1 Cr. L. J.. 122. It . 5 ® 

laid down that the remarks of a witness m ttw 
wholly iiielovant to the inejuiry, uncil^d loi ^ 
question of counsel, and introduced hy^ the ' — , 
inal 
756 

453, following 21 C. 332. see <. •••_• r,. 

3 W. R (Cr.) 45, S C. W. N. 293 ; 32 C. lOf;,.,,. 

l-.ngl.ind also an observation made b} a ^ 
wa'ttiig about the Court before or after he na^ „ 
evidt-ncu is not privilegeii, Twlman v. Tlvnn, * . . 

Lmam v. /;o»-4, 6 L R. Ir.,259. Still 
be any piivilege where the witness had k’ t - 
box and liiiisheil his deposition. 10 A* 425 a 


estioii of counsel, and introduced by 
iliciou-=ly for his ow’n pm pose is not protectrt . 
6=9 C.W.N. 911=2 C. L. J. 105=2 Cr t. 
1. fMowim 21 C. 312. sza 2 W. R. V.Cr.' 


, .airmrlO. rrconcil.^,^; 

irst iilacc It 13 f"r '' ' 


Thu Penal Code makes i 

rival principles. In the first place ii is m” fiir 

welfaie that the privilege of resorting to (,;) 

rmlr-'S-, of injuries ought not to be hanipn 
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tilt' ot)jei liand it is eqnallr foi the public' neifaiethat 
thf piocf^dure of comts o! justice should not with 
impuQiiy lit uaod as the mean- of mdulginjr m 
person, if -pitf, 3 C. L. R. 122. This, attempt at le- 
conciiiati'in has resulted m .i conscious departure (-u 
the- part ot tile flamers of tbt Code from tlie doctuiie 
of absolute prmlego The language of Evcc'pfcions 7 and 
n t tit mi!y dofS notimpoit anN such absolute immunttv 
as iecogni 2 ed by linghch law The illustration ap- 
pr'idcd to pAcptions 7. S and make this abundantly 
deal 1* acli of those Exceptions liases the teinj “good 
tjuh ' as an element in the definition, and this is 
repeated m each of the iHustiiituin^ annexed. Ac- 
coidmgiy in a case wJiere a paity to a cimnnal 
pi isec ition had o'-ed defamatoiy expiessions against 
the oppositp paity with icforencv* to the charge, and, 
as a part of the proceeding, the statements were 
held to be punishable, as not being made ujtb due 
caiv and atcetitioa, and, theicfore, not m good faith 
2 W. R (Cm 36; 3 W. R. iCr.) 45; and see pa 
Straight, J. 3 A. 8lS;dE. H. C. R. 451 ; 3 C. L. R. 
122 In a latei case, uhere a defendant in a civil 
Sint had filed a petition, asking that a witness might be 
recalb'd foi fiirthei examination, and in the petition 
made defamatoiv statements against imu, the flalcutta 
CoaiT held that he \VAf> piopevly cooxicted under s 300, 
and was not piotected by Exception 9, as he had not 
act'‘d 111 good faith Phear, .1.. kibed his judgment 
upon the fact that the Penal Code alone should be 
looked to, and not the English cases, so far as they 
went beyond the provisions of s. 409. 14 VV. R. (Cr.) 

27 : /ollcL in 23 C, 867. See 5 C. W. N. 293. Qn the 
other hand, it has been expressly laid doun by the 
Judicial Committee, as regards cixnl suits in India, that, 
on grouD'ds of public policy, “ witnesses cannot be '•iied 
in a civil court foi damages m tespect of evidence 
given by them upon oath in a judicial pioceedmg The 
ground of it is this . that it conc.ii ns the public and the 
administration of jnstice that witnesses, giving their 
evidence on oath in a court of justice, should not have 
befiire tbeir eyes the fear of Ix-iog ljara‘?sed by suits 
for damages, but that the on}y_ penalty which they 
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sliould incut, if they give evidence falsely, shnultl tie 
an indictment for perjury." 11 B. L. R. 321 at328= 
■ 17 W. R. (P. C.) 283 followed in 15 C. 264 ; 8 C. W. N. 
292=1 Cr. L. J. 122. Of course the rule as regards 
witnesses is only an instance of the wider rule already 
discu'ssed. Hence the English rule, to its full extent, 
has been followed by the Indian courts in suits agaui't 
a judge, 17 M. 87, party, or witness, for def.uiutorv ex' 
pie^sions used in the conduct of a suit. 14 B. 97. It 
would be singular if the public policy Which forbids such 
persons to be harassed by civil suits, would allow tli.'ur 
to be harassed by prosecutions. See per ''hoplurd.J.. 11 
M. 477 at 479. This was evidently the ralh decide^iii in 
the recent lull Bench nihng of the Madias High Court. 
36 M. 216=23 M. L. J. 39=11 M. L. T. 416=13 Cr. 
L. J. 275=1912 M. W. N.393=14 Ind. Ca. 659, though 
m airivmg at this result the judges had to hold tint 
ss. 490 to oQd were not cxlnustive of the la'r o. 
criniinal defamation in India. See al«o 30 M* 222=6 
Cr. L. J. 130; 9 Cr, L. J. 276; 17 B. 127 & 573. JJ]5 
AILiliabad High Court, 22 A. 234. 24 A. 655. 10 A. «5. 
1890 A.W.N, 170;3A.815. 29 A. 635=1907 A.W.N. 
235=4 A. L, J. 635=6 Cr. L. J. 197 and the rumah 
and Louer Burma Chief Conrt.«. 1889 P, R- ^4 « 
p, 131 n.; 1893 P.R, 14; 1913 P. R. No. 5=1912 P. W- 
R. Cr. 31 = 1912 P, L, R. 244=13 Cr. L. J.434=l& 
Ind. Ca. 494: 1911 P. W. R. 7=12 Cf. L. J. IW-IU 
Ind. Ca, 6S2 ; 13 Bur, L. R. 86=5 Cr. L. J. 382. aM 
onteitained the view that the Code is exlnu'ti"-' 


they aie not entitled to go beyond the term's 
wliicli do not embodv any ca«e of alisolute 
3 L. B. R. 265. As to Mysore, sec 15 M. C. C. R- | 

It IS nect^ss.iry that the Legislature should «et a t 
tins tm«cemly conflict of the two chief ' .‘.j,,. 
thr .Ml.ihabad Hmh Court on the one liami 
other High Courts which rightly or " pip 
on the dictum of the Privv Council have ' j, 
Code to be incomplete in order to p-'’"” 
apphc.rtion of the lulcs of Engli'^h law in the -i' 


of- 1'” 


tration of criminal justice. The urgency 


for till’ 


will lio nil tile moie app.irent as the more ric«nt 


<’t the Cilcntta High Court as f\pre-^ed in 


40 C, 433- 
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17 C. \V. N. 297=14 Cr. L. J. 100=18 Ind. Cx. 600 is 

agdiust the view of an absolute privilege as enunciated 
by the Madras High Court. 38 C. 830=15 C. W. N. 917 
= 11 Ind. Ca. 311 and a number of previous Calcutta 
ruling® as 15 C 264, 27 C. 262 were disfingtnshi’d 
on the giound that those were cases of civil liability 
wheie perhaps the English rule may be resorted to as 
embodying the principles c' justice, equity and good 
con?ciL-nee. And the decisu n to the contrary m 40 C. 
441n.=17 c. W. N. 449 ='i4 Cr. L. J. 69=18 Ind. Ca. 
340, «as diUingittshed on the ground tliat the Calcutta 
judge® instead of deciding the question of absolute 
piivilege, were meicly of opinion that the Madras Full 
Bench luling leudered the propriety of the conviction 
doubtful Tlie law is thus left in an exceedingly diiiu- 
ous state and no counsel can advise a client uith ans 
deglee of confidence If a witness makes a defa- 
matory statement totally irielevant to the enquiiy 
in a JIadras Court he will go scott free , but if tli’e 
same evidence is given in Benaies lie may be held 
liable It IS highly inconvenient that the interpiet* 
ation of the language of s 401) should thus be made 
a function of the latitude and longitude wheie the 
delamatoiy statement is made and published. \Vhere 
an application was made to the High Couit of Madias, 
to call upon counsel to answer foi language used by 
him while defending his client on a criminal chaige, 
the application, so fai as it came within the contioHmg 
poweis conferred by s 10 of the Letteis Patent, was 
refu'jed, and Collins, C J , laid down the general piinci- 
pie, lollowing Munster v. Lamb, “ that an advocate 
in this country cannot be pioceeded against, either 
ci\illy 01 criminally, for words uttered in his office of 
advocate ” 10 M. 28 at 35; see the obseivations of 

Eaile. C.J., in Kennedy v liroicn, 32 L. J. (C. P.) 
137 at 146; Mackay v. Ford, 29 L. J. (Ex.) 404=5 
H. & N. 702; Baker \.Gatncl, [1894] 1 Q. B. 838. 
In Fennel s case however the Lower Burma Chief Couit 
said, an advocate cannot sheltei himself behind his 
clients when he allows himself to be made the medium of 
reckless imputations on a Court of Justice, 2 L. E. R. 
130 (F. B.) The same piincijile was laid down bj the 
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same court where a witness had been convicted for de* 
faination. Collins, C. J., referiing to the Knglish cast's 
ami the dictum in 2 M. .13, said: "The judges there 
said that the principle of public policy guards the 
ftateinent of a witness against an action whetiier the 
statements were malicious or not. I think the same 
observations will apply jf the criminal law is set ta 
motion, and proceedings taken under s. .jOOof'lhc 
Indian Penal Code. If the petitioner gave false evidence, 
he can be punished for that offence.’' 11 M 479. The 
same ruling \va3 followed where a man who had an- 
swcicd questions put to him by the police under s. lOl 
of the Cr. P. C. was indicted for defnm.ation. l6 M-235; 
see as to civil action, 28 C. 794. In England, this privi- 
lege has been held to extend to stutoinents made by a 
wUnc«8 to a party or solicitor in preparing his 'proof 
for trial, IVaisonv. M*Eican,L. R. [J 905 J A. C- 450 
These cases again were followed in Bombay, "here 
witnesses had been erroneously convicted under s .'00 

by the trial courts for statomonte contained in tliei^r di-* 

positions. See 17 B. 127 & 573 ; folld. in 27 C. 263 ;19 
B. SI af 62 } per Snbramaitia I per, .7., in Weir 1* 559 • 
15 M.414. 31 M. 400; 19 M. L. J. 217=6M.L.T. la 
=9 Cr. L. J.385=l Ind. Ca. 799. 


In 19 B. 340, IfoUoiccrm 36 C. 375=13 C. W.N.340 
=9C. L. J. 259=9 Cr.L. 3.165=1 Ind. C. «. 147.) 
a pleader had been convicted of dcfaniatiou for 
vety mild offence of calling the witnesses for the 
cution "loafers." The decision w.as reversed, as '■ 
Higli Court held that if the word was defaroatory, 
wa« no evidence of express malice, which could no 
presumed, and that in the absence of such ' 
Court, liaving due regard to public policy, would s ' 
tremely cautious before it deprived the ndvocaie o 
piotcction of J’’\ception 9." See also as P V c 
Bom. L. R. 1287=6 Cr. L. 3. 387 ; 2 N. W. P. H. C. K. 
473 ; Weir I. 594. 


3\s to the <iuestion under discussion, liowe^ er. 

svnied inclined to njvort to the to 

laid down tJiat the English law could not he r."on 
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■\vheie It uent bf^'ontl the terms of s. 499. The}’ con- 
sK^preif that judges weie already protected by s 7T of the 
Code, and that witnr-sse*! were protected by Exception 9, 
unless where they deliberately «;tated what they knew to 
I.e untrue In such a case, they ought to be charged for 
giving false evidence, on the general principle laid down 
in 13 B. 502 . that it is an evasion of the law to treat an 
aggiavated as an ordinary oUence, and thus introduce a 
different juusdiction. oi a lower scale of punishment. 

In 22 A 234 certain paities were charged for a 
defamatory statement contained in a petition asking 
that a .Magisterial proceeding might be transferred 
to another Court, the High Court of Allahabad said 
that the remarks complained of were in themselves 
difamatory, but weie undoubtedly pcitment to the 
case which "as pending against them in the Cri- 
minal Court According to English Case law, the 
accused could not. theiefore, lie proceeded against, either 
civilly or ciimmally for using these cxpiessions. After 
examining seveial of the Indian decisions, the judgment 
proceeded “The Indian Legislature might, had it 
chosen, ha\e so fiamed s 193 of the Indian Penal Code 
as to affoid to parties, counsel and witneRse> m tin's 
countrj' the same protection against indictment foi 
defamation winch they have in England. The fact 
remains that it has not seen fit to do so. The case must 
therefore be decided according to the Indian Penal 
Code " .Judging it by that Code, they held that, as the 
statement complained of might have been reasonably 
supposed to be true, though it was in fact false, it was 
made in good faith for the protection of the interests of 
the accused, and was therefore protected by Exception 9. 
As to defamatory matter in petitions addressed to a 
Court see the Conflicting rulings in 1 1 M. L. T. 431 = 
13 Cr. L. J. 293=:14 Ind. Caa. 757 & 40 C, 441n & 
433 ; 4 Sind. L. R. 67=8 Ind. Ca. 220. 

On the whole, it cannot be said that the law as to 
parties or counsel is finally settled in India. The Privy 
Council in (23 1. A. 18) expressed a strong opinion that 
the direct woids of an Indian Act ought not to be 
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B.ime coiu'f whete a witness had been convicted for de- 
famation. Collins, C. J., refeiring to the English cases 
and the cUctiini in 2 M. .13, said. “The judges there 
said that the principle of public policy guards the 
statement of a witness against an action whether the 
statements were malicious or not. I think the same 
observations will apply if the criminal law is set m 
motion, and proceedings taken under s. .500 of the 
Indian Pena! Code. If the petitioner gaveXalse evidence, 
he can be punished for that offence.’’ 11 M 479 The 
same luling was followed where a man who had an- 
swered questions put to him by the police undei s. 161 
of the Cr.P. G. was indicted for defamation. l6M'235, 
B^e as to civil action, 28 C. 794. In England, this 
lege has been held to extend to statements made by a 
witness to a paity or solicitor in preparing his 
for trial, Watson y. }J*Eican,L. R, [1905 JA-C. 4B 
These cases again were followed m Bombay. 
witnesses had been erroneously convicted under s & 

by the trial courts for statements contained in then ‘ 

positions. See 17 B. 127 & 573 ; folld. m27 C 263 
B. 51 at 62 ; per Subtamania hjer, J., m We»r 1- » 

15 M.414. 31 M. 400; 19 M. L. J. 2l7=6M.L.l. »» 
=9 Cr. L. J. 385=1 InA Ca. 799. 

In 19 B. 340, i/olhioedin 36 C. 375=13 C.W. N. 340 

=9 C. L. J. 259=9 Cr, h. J. 16S=1 Ind. C. a. 

a pleader had been convicted of defamation 
veiy mild offence of calling the witnesses for the pi 
cution “loafers.” The decision was leverseo, 

High Court held that if the word was b? 

was no evidence of express malice, which cou , ^ 

presumed, and that in the absence of such 
Court, having due regard to public nf the 

iremely cautious before it deprived the advoca ^ 

pi otection of Exception 9.*’ See also as to P s 'o 
Bom. L. R. 1287 = 6 Cr. L. J. 387 ; 2 N. W. P. H- C. K- 
473; tVeir I. 594, 

As to the question under discussion, 
seemed inclined to reveit to the -rotted to 

laid down that the English Jaw could not he re 
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where it went beyond the terms of s. 4‘)9. They con- 
sidered that judges were already protected by s. 77 of the 
Code, and that witnisses were protected by Exception 9, 
unless where they deliberately stated what they knew to 
be untrue In such a ca‘ ' . . , 

giving false evidence, on 
in 13 B. 502 , that it is ai 

aggiavated as an ordtnar}* offence, and thus introduce a 
different jUMsdiction, or a lower scale of punishment. 

In 22 A 234 certain paities weie charged for a 
defamatorj statement contained in a petition asking 
that a ^lagistenal proceeding might be transferred 
to anothei Court, the High Court of Allahabad said 
that the remarks complained of were m tliemsefves 
drfatnatory, hut «eie uodonhtedJy peitment to the 
case which was pending against them in the Cri- 
minal Court According to Rugbsh Case law, the 
accused could not. tlieiefoie. lie proceeded against, either 
civilly or criminally for using these expiossions After 
examining seveial of the Indian decisions, the judgment 
proceeded **Tlie Indian Legislature might, had it 
chosen, liave so framed s |99 of the Indian Penal Code 
astoaffoidto parties, counsel and witnesses m tliis 
country the same piotection against indictment for 
defamation which they have m England The fact 
remains that U has not seen fit to do so. The case must 
therefore be decided accoiding to the Indian Penal 
Code ” Judging it by' that Code, they held that, as the 
statement complained of might have been reasonably 
supposed to be true, thoaf^h it was in fact false, it was 
made in good faith for the protection of the mteiests of 
the accused, and was therefore protected by Exception 9, 
As to defamatory matter m petitions addressed to a 
Court see the Conflicting rulings in 11 M. L. T. 431 = 
13 Cr. L. J. 293=14 Ind. Cm, 757 & 4o C. 44In & 
433 ; 4 Sind. L. R. 67=8 Ind. Ca. 220. 

On the whole, it cannot be said that the law as to ■ 
paities 01 counsel is finally settled in India. The Privy 
Council in (23 I. A. 18) expressed a strong opinion that 
the direct woids of an Indian Act ought not to 



T1?UTH FOR PUBLIC GOOD. [CH. SUI, 

fnttereil away by refeieoce to English cases laying dofva 
a different rule. 

213. First Exception — truth — for public good.— It 

is a seu'ous question which the advocate for the defence 
has to face at a very early stage of the case, before 
deciding to lely on justification as a defence whether he 
will admit the making or publication of the libellous 
matter with intent to harm the reputation of the 
complainant. Though the Code of Criminal Procedure 
is silent on the point, no person could both deny as well 
as justify a libel with any likelihood of his plea being 
accepted by a court. A plea of not guilty under the 
Code, no doubt, would technically involve one of con- 
fession and avoidance. But iu ordinaiy piactice, Jt 
would be as illogical and dangerous for tlie accused to 
deny and justify in the same breath, as it would he 
for a man charged with murder to set up an ann 
at the same time plead piovocation or self-defence bee 
nasiam v. Budrje, (1893) 1. Q. B. 571 at 574,575, and 
Uremridye v hatimer, 12 W. R, 878. 

Nothing IS said in the definition of a defamatory 
imputation, to imply that it must be false ^ For this 
purpose it is necessary to resort to the first Exception 
“ It is not defamation to impute anything which is true 
concerning any person, if it be for the public good tua ^ 
the imputation should be made or published. Whether 
ov not it is foi the public good is a question of fact. 

The result of the dehnition and of the Exception is 
to .issimilate the law of India to that of England, since 
Lord Gamphell's Act, 6 A' 7 Viet., c. O'j. The genewi 
rule m England was that, on an indictment for ho®*’ * 
truth could not he pleaded as a defence to the c aio ’ 
not even proved after conviction m mitigation of 
ment, though it might be shown for that • pj 

the defendant, when he published the charges con ai 
in the libel, believed, and had reasonable o 

believe, that the charges were true. • 

& C. 6.5. Under Loid Gam^bdVs Aci,^ * -In**’ the 
substance, the same as the above Excepti , 
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defendant was allovved m sncli a case to piove that the 
statement was time, and that it was for the public 
benefit that the matters alleged should be published. 
Both parts of the plea have to be established. A remark- 
able instance of the success of such a defence was the 
collapse of the prosecution brought against the Marquis 
of Queensbeiry by Oscar Wilde, in 1805 The same 
doctrine once existed in civil cases, where the action was 
for slandci in writing, 5 Bac Abr 303, though it has 
long since been settled that m all suits for defamation 
the truth of the libel may be pleaded as a justification. 
Even in such cases, however, the piiiely wanton laking 
up of the past events of a man’s life appeals not to be 
always capable of justification 

Inaneirlj cize,('ii>tilinqion\ ir(M«i«,Uob 67at8J, tbeplajatifT 
sued for defamation, the defendant having said of him, “ lie is a 
thief, and why Will >ou take bis part." The pica was that the 
pUintiffhod stolen a sheep, to which it was replied, that the King 
had issued a general pirdon, and that he came within its teims 
This replication was held good, even though tlie defendant did not 
know of it, on the ground that a royal pardon cleat ed the olTender 
of the crime and infamy The Gouit said tint a person who did 
not know of a secret pardon might arrest a roan for felony, 
“ because it is an advancement of justice, but bo it is not to call 
him a thief, for that is neithei necess.\ry, nor adianeoth nor 
tends to justice ” 

In a lecent case, wheie, m an interchange of ameni- 
ties between newspapei editors, one called the othei a 
/elon-edttor, and was sued accordingly, it was pleaded 
that the defendant had Ijcen convicted of felony 
and sentenced to twelve months' impiisonment. 
Replication that the conviction had taken place 
many yeais ago, and that the plaintiff had endured 
his punishment, and by viitne of stat 9 Geo IV., 
c. 32, s. 8, was m the same position as if lie had 
been pardoned Tlie replication was lield good. The 
Couit, refeiiing to Cuddiiiqtoa\ case, siid that the 
Legislature delibeiately adopted the view of the judges; 
it was considered to be piopei that a person who had 
enduiod the punishment lor his offence, should.'iiot be 
liable to have icllections made upon him. 8ach ques- 
tions could be put in cross-exaramation, wbeie U was 
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"buTSl'r, his cieaibilily, 

■.nothpr f f • “P ‘he p„t misfortaes d 

ieinrl ” J “°'h ""hows a malignant and wicked frame of 
n.ina. heyman v. Latimer, 3 Ex. D.352. 

dfJr.i',!!".''*''"-!' Hal.lmrj, alter citmg Ihe.boie 

s\ul ’it h' ‘bousht that becauje it cmH be 

X. ol^«l!‘ “ *“*■ ‘he "fplieant iias tried foe murder, Ibis 
w ol itself a Buffie.ent answer It seem, tome that Ihi, U ao 

aimiera. all. Because the ai>,.hcant « as tried toi murder.and 

ire coramonly known ly 
;usticc"~prM be D 

, , —this does not the 

unmuhori^ed and unproved repctUion as-i narrative of clreura- 
sUnoes of suspicion, or of evidence, which certainly vrere urged 
1.894)® iW*" «*«J»ovv,nR that he was guUtj of murder, 

Seea 1 sothcrem.vrk 8 eI Sir James Stephen. 
i„ V tlje j-BJuarks of Ceosen. J. 

“ statement that the complainant had been 
convicted and seat to jail for theft, ns coveri'd b> Exception 

.1 . 1 I fei'ort of proccedini;v in a court of justice 

seem clearly vvroiis. 


The expiession public good denotes the common 
convenience and welfaio of society ov a considerable 
section theteof as opposed to the convenience of in- 
dUDduals. See Whitdy v. /Irfoms, 15 C. B. (N. S.) 392 at 
418, and MucinhsJi v. Diutu, L. R. 11908] A. C. 390 
at 399—77 L, J. (P.C.) 13. The denouncing of a Brahmin 
lot providing alcoholic lefreshment at a vvedding-iecep- 
tion foi those of his guests who desiied to partake of 
sucli beverages was held not to be for public good, 
4 Bur. L. T. 148=12 Cr. L. J. 125=9 Ind. Ca. 775. 

Even where it is for the public benefit — that is, for 
the benefit of a poiiion of the public— that certain facts 
should be made known, the privilege conferied by Excep- 
>on 1 may lie taken away, if the fact’s are disseniinacto 
to a circle of readers wider than those who can possibly 
le mteiested in the fads communicated. This w<'ul 
wauant a finding that the statement was not for the 
good of the public actually addressed. 19 B* 
RaUnlal 769; 5 C. P. L. R. 59; a privilege does not 
justity a publicaction in excess of the purpose or ob|fct 
which gives rise to it, 6 M. 381 at 395, Pi/rceU v. Sodfr, 

J C. P. D. 781 & "2 r. P rt 91K. 1 R M. 214. 
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As the omt'i of making out a justification so as to get 
the benefit of an Exception is spcciaHj* cast on the 
accused (s. 105, Ev. Act). 2 Agra H. C. R. 87, where 
it is intended to lely on the truth of a libel as a defence 
to the chaige, it is necessary to plead specially justify- 
ing it, so that tlie prosecutor maj' know what the case 
is that he has to meet, and he will be entitled to full 
particulars as lie lias no othei oppoitunity to rebut the 
case for delence. Sjiecl v Phillips, 5 M. & W. 279. 
AVlien the piosecutoi i-- examined as a witness, he 
should be distincth oross-examined upon all the facts 
which 11 IS intended to pio\e against him 6 A. 220. 

Wbeiti a libel contains several distinct delainatory 
statements, and a justification is pleaded to the wiiole, if 
W fails as to some, judgment must \>e given aiiumst the 
defendant. 11 i. 1. E. & B. 553; 3 A. 664 • 

McGregei v Gi^goni, 11 M. & W. 287; Flctniuij 
V. DoUai, 23 Q. B. D. 388. Wheie, liowever, a plea 
of justification as to a particulai assertion is suppoit- 
ed hy seveial instances, some of which are not proved, 
judgment may still be given foi the defendant, it 
those which nie made out amount to a substantial 
pioof of the chaigc which is justified as where tlie 
defendant published. L B and (i aie a gang who live 
by caid'Shaiping, and proved two specific instances 
wheie peisons had been cheated by them, Jl v 
Laloiicheie, \4 Cox 449 ; d/o/risoM \ iiniHie/, 3 Eing. 
(N. C.) 767; Ed^all v ItiasrU, 4 M. & G. 1090; 
llcxaiider V. N E Co,.34 L. J.(Q.B.) 152 C/ Gn'iinn 
\ .S K llj Cl) , 18 L. T. 738; Biyysi G. E. Eg Co . 
16 W. R. 908; Ilehham v BUtekaood, 11 C. E. 128. 
But wheie the piiuntifif was described as a libellous 
joiiinalist, prool thatm a single instance he was mulcted 
in A'lOO dainges foi a libel w'as held insufficient, Wahebj 
v. CooJ, (f lii’ahij, 19 L. J. (Ex.) 91. See also Bishop v 
Ltiiiiters, 4 L. T.77S ; Claiksen v Ln»'.’:on,6Bing.266. 

214 Second Exception; Fair criticism in public 
interest. — As rercaiked by the Privy Council in 
Arnold's case, 18 C. W. N. 785=26 M. L. J. 621, the 
.distinction between the second and the first exceptions 
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is the first deais with allegation of fact and the second 
deals with expressions of opinion. In all the cases 
previously discussed m §§ 211 & 212, the natuie of 
the pi-ivilege consists in this that statements of a 
defamatory nature, emhodying assertions of fact which 
are not true, are yet protected by virtue of the occasion 
on which, and the purpose for which they weie made. 
There is, however, a completely different das? of cases 
which is piovided for by the second and the following 
Exceptions. 

It will he seen that in all these cases what is piotect- 
ed is opinion not assertion, and that only m legaid to 
persons or things which affect the public by their nature 
or their interest. They are all particular instances of 
the general principle of English law, that fair comment 
upon public men, or upon matters of public interest is 
not libellous. In the language of Paike, B : “There is 
ft difference between publications relating to public and 
private individuals. Every subject has a right to 
comment on those acts of public men which conqe'o 
him as a subject of the realm, if he does not mate his 
commentary a cloak for malice and slander i but any 
imputation of wicked or corrupt motives is unqursti^* 
ably libellous.” Parmiter v. Couplnnd, 6 M. & 

105; SeyviQur v. Buttermrlli, 3 F. & F. 372. Cases 
which come within this inlo are not privileged, m 
the sense of being libels which cannot be pim'she . 
They aie not libels at all. They are acts done in t e 
exercise of a right, given by our constitution ihoug i 
not by the constitution of other countries, and upon 
which, moie than upon anything else, depends i 
leality of what we call liberty, “ The defence J" 
a case is that the words are not defamatory, that 
and proper criticism is not libel. It is n 

said by Bowen, L. J.,in Merivale v. Carson, 20 Q* t .' 
at 283, when the writer goes beyond the 
ciiticism that his ciiticism passe.s into the 
libel at all.” Psr Lopes. L. J., South Hetton 
y. Noith'JiJasfern Neips Association [1894], I U* • 

141. When, theiefore, such a defence is set , .jj. 
necessary to show (I) that the luattei was of P 
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iutuiest , 02) that the statements of fact were accniate ; 
and (9) that the comment was fair. 

Mattel's aie of {mbhc inteie&t either by their own 
nature. 01 because the person criticized has chosen to 
make tliein so Matters connected with the state of the 
nation, the governtncnt. the administration of justice, the 
managoruent of municipalities, the chaiacter and conduct 
of public men are necessaiiU such, is* the sanitary 
condition of the cottages let b} a Colliei r Company to its 
woiknien , Sow//< HetUoi Coal Co. v. A’oi th- Eastern 'Netes 
Absoriation [1894], 1 Q. B. 133, the professional be-' 
haviouv of a medical practitionei AlWutt v Council of 
Medical Edarntatn, 23 Q. B. D. 400, the conduct and 
management of a cJnnch by Us incumbent, L. R., I' 
Q. B. 699, the acts and language of persons attending 
a public meeiiTig fot a public object Duns v Duncan, 
L. R.. 9 C.P. 396. The mode in which a pmely private 
chanty is managed is not a mattei of public interest. 
GathercoU v Mutll IS M. & W. 319. 

The private life and opinions of anyone are not 
mattei of public inteiest, unless so far as they affect bis 
fitness for the discharge of any public duties. Exceptions 
2 and appear to limit ciiticism of the chaiacter of a 
public servant or public man to his conduct in such 
capacitr Cases in uhieh it was for tlie public good to 
publish acts of piivate misconrluct which show’ed his 
unfitness for his position, would be protected by Ex- 
ception 1 A man may make his private life or 
opinions public piopeity by wnting and publishing a 
book about them, and he may make his management 
of his piivato business public propeity, by publishing 
advcitiseinents oi handbills about it, Part'' w Levy, B 
C. B. (N. S.) 342=30 L. J. (C. P). 11. 

It IS es»eniial to tins defence that tlie alleged fact? 
upon which the criticism rests should be accurate The 
comment must not be based upon a pei verted text 

“ There is no iloabt that the public acts of a publ.c man may 
taufullj be nraile the subjects of fair comment oi criticism, not 
only by the press bnt b> all members of the public. Hut the 
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distinction L^annot be too cleiiri 5 ’ borne in mind, between com- 
ment or criUcism and aBegatioas of fact, such as that disgraeefol 
acts have been committed or discreditable language used. It 
is one thing to comment o^oa or criticise, even with severitj", the 
aClsnowlcdged or proved acts of a pnblicman, and quite another 
to assert that he has been gaittf of acts of misconduct.” Per 
Lord Herschcl, C., v. Shfp*(onf. 11 A. C 187 at 190 : PwrrrH 

V. 5oit/rr. 2 C P. D. 215. 

Nor has a .newspaper any greater Jicence io tliu- 
respect than a private individual. In the case la^t 
cited, a newspaper editor had received a deputation, 
which came up to London to complain of certain alle^'ed 
offences committed by a public man, and, having heard 
their statements, published an article which assumed, 
falsely, that they were true. 

If newspaper meh Jo thU country were nnJer Iho deladon 
thit the law has accorded tbero a special priviJege Ibe/udgiaeu* 
of the Privy Cooncil in Arnold's case, 18 C, iV. K. 7W«25 il. 
I-,J. 621nill 

of the Privy «* • • . . . • 

to find that t 
worn fallacy 

at theyresa as distinguished from the members of the poo ^ 
The freedom of the journalist is an ordinary part ®f t®® 
of the subject, and to whatever lengths the subject in 


In Camjjbell v. Spottimroode, 3 B. & S. 769 g* 

(Q. B.) 185, the Saturday iteviexe, in criticising • 

in which the owner of a religious paper sought su » 

tions /or it, as a means of converting the Cmu^» 
puted to him that he had published a false \ f 
list. The jury found that this was untrue, but tna 
writer of the article did believe the 
be well founded. This was held to be no jos 
Blackburn, J., pointed out that this was no . • 
privilege in which such a defence was ^ j ji,.r 
Cromnton. ,T„ said; ‘‘I have always in my e p 
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heard it laid down that although you may attack a 
|)ublic person for anything he has done publicly, the 
moment you go beyond that and impute wickedness to 
him, then you come within the lule with regard to all 
who publish a libel, which is that you must prove that 
the imputations are true.” Nor is it any justification 
that the false statement had appealed in and been copied 
from another newspaper 12 B. 167. 

Lastly, the criticism must be fair. Probably’ no 
better explanation of what is fair criticism could be fur- 
nished than the summing up of Cockburn, C, J , in the 
case of TT’itiroH v. Walter, L. R., 4 Q. B. 73 at 96, which 
was held by the Court to be peifectly correct 

“ The jury were told that they must be •s^tls6ed that the article 
•ftas an honest and iair oomment orv the {acts. In other words, 
that, in the first place, they must be satisfied that the comraeuts 
bad been made with an honest belief m their justice ; but this was 
not enou,;h. inasmuch as such belief micht oiiginate m the blind- 
ness of party zeal, or m personal or political aveision. That a 
person taking upon himself publicly to criticize and condemn the 
conduct or motives of another, must bring to the task not only an 
honest sense of justice, but also a reasonable degree of judgment 
and moderation, so that the result mvy be what a jury 
shall deem, under the circumstances of the case, a fair and 
legitimate criticism on the conduct nnd motives of the paity 
who IS the object of the censure.” Sec also the summing up of 
Bramwell, B , \n Kethi \ Sherhukth R , 1 Q. B 689. cited and 
approved in Kflly''- Tmhntf.h. R., 1 Q B . 699, and/vrr Lord Esher, 
Sovth Hetlon Coal Co % North I «iif, rw Nein ri89J1. 

1 Q. B , 133 at 140 

In an action against a papei which had published a 
criticism on a play, Bowen, L. J , said 

‘‘It must be assumed that a man is entitled to entertain any 
opinion he pleases, however wrong and exaggei.ttcd or \iolent it 
may be, and it must be left to the jury to 6a> whether the mode 
of expression exceeds the reasonable limits of fuir criticism. In 
the case of literary criticism, it is not easy to conceive what 
would be outside that icgion, unless the w liter went out of his 
way to make a personal ittack on the char.vctei of the author he 
was criticizing. In such a case the writci would be going bejond 




beyondthe limits of fair criticism. ’‘.Urrjtflfe v Cflr»on. 20 Q.B D 27S. 
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So, :t is not fair comment upon the acts of a public 
man to state truly facts which suggest discieditable 
conduct, and knowingly to suppress other facts which 
show that the suggestion was unfounded. 4 E. 298. 
It must also be lexneinbered that m this, as in all other 
cases of alleged libel, the meaning to be put upon the 
ciiticism is not that which the author may Jiave had in 
his mind, but the impiession which would be produced 
upon the mind of an unprejudiced reader, who reads the 
article straight through, knowing nothing about the case 
beforehand. Per Loprs, L. J., Soi/t/i Hellott Coal Go. v< 
N.-E. News Association [1894] 1 Q. B. 133 at 143. 
Again public servants ought not to be too thin-skinned. 
A writer in the press is not to be held liable for failing 
to prove all that he has written to the letter. Easping 
criticism, provided it is fair and honest, would be no 
offence though it was couched in n language o 
which could not be literally justified, Hunter v. Sharpe, 
4 F. & F. 983 ; Tournbull v. Bird, 2 F. & F. 526. 


215. Third Exception: Fair comment on public 
conduct of public men, other than public **. 

In the march of progress, the number of , 

hold no ofhcial position is ever increasing and this h P 
tion is intended fo protect fair comment on the 
and conduct of these men. A comment to be | 

rest on true facts or at' all events on facts ’ a 
believed to be true and must not convey nnpu ' 
an evil sort except in so fai as the facts n 

imputation, see Joynt V. Cycle Ttade Fuhlisit 
[1904] 2 K. B. 292 at 294, whcie it 

following Cainphellx. Spottesicoode, *• 

L J. (Q. E.) 185. that the defence of fair coimu ^ 
cannot be maintained if in ciiticiBing the ,vritcr 

man in lelation to a matter of public jnteres jjierc 
goes on to impute to him base and sordid V 342 

being no facts to warrant the iiuputations. bee • 

for a case whete criticism washeldtobe ° ♦ ^vas 

bounds when a question of Hospital inanage . 
brought before the public by means of j r.ji is 

The same would be the result if a literary wor ^ ^ 
submitted to public ciiticism is severely liao 
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reviewer, McQuire v. Western Moining News Co., Ld. 
[1903] 2 K.B. 100 ; Cookery v. Edteahx, 14 T. L. R, 34 ; 
Wason V. Waltet, L. R., 4 Q. B. 73; Dunnes. Anderson, 

3 Bing, 88, where it was held the piesentatiou o£ any 
subject to parliament would make it a fit subject for 
public comment; so also evidence offeied before a Koyal 
Commission See Wickins, V.C . Mxdleriis Waxd, 13 
Eq. 622; or proceedings at a public meeting, Davis v. 
Duncal, L. R., 9. C.P, 396. While opinions aie piotect' 
ed, a statement of what is not tiue as a fact is not 
covered b}’ the Exception, c g , to impute conduct to a 
person amounting to a ciiminal offence can by no 
stretch of imagination be called an honest expression of 
opinion See 36 C, 8S3 at 897-899, 35 C. 495; Po- 
pkamv Pickbuin, 7 H. & N. 891 at 898; where com- 
ments are professedly based upon what the writei calls 
credible information icceived, if it can be proved as a 
fact accused never received any mfoimation, credible or 
otheiwise, Ins liability becomes conclusive, Calthorpc, 

27 J. P- SSI , Andrew Gi cy, 2SJ P. 663 ; Davis v. Shep‘ 
stone, 11 A. C. 187 at 190; when positive facts are 
asserted, there is no othei defence except an absolute 
justification. Good faith, though a good defence to 
one’s opinions is no defence for an allegation as a fact of 
that which never was a lad, Diadlaugh, 4T. 

L. R. 467, Diennen v Pulgeway, 3 T. L. R, 592; 
Biyce V llusden, 2 T. L. R. 435; Lc/ioy v. Btunsule, 4 
L. R. Ir. 557 ; Huiitei v Sl'atpe, 4 F. & F. 983. 

The public caieei of a membm of a legislative council 
or of a lo -al or municipal board, may no doubt be the 
subject d comment, however harsh oi severe it may be, 
but none has a light to peep* into his piivate life- 
lii&tory, not inateiial to Ins public life, and no one has a 
right to publish to the woild facts iDjuiious to a peison 
merely because he happens to stand as a candidate. 
Duncomhc v Danull,8 C. & P. 222. But it may be 
necessary m public inteiest to esjiwse the mtempeiate 
habits of a clergyman oi the immotal habits of a physician 
or the dishonest habits of an attorney because in their 
cases, the private vice becomes material as affecting the 
dischaige.of then public duty. Kelly \ Tinlinq, L. R., 4 ,y 
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Q. B.699. It has also been held the conduct of a private 
trust is not a matter of public interest, though it would be 
otherwise if one takes upon himself to expose the mis- 
management of Hindu and Mahommedan lebgious 
endowments of a public or a quasi public character. See 
Walker\. Broaden, 19 C,E. (N.5.) 65, Gathercolev. Uialh 
IS L. J. (Ex.) 179 ; Booth v. Briscoe, 2 Q. B. D. 496. 


216, Fourth Exception ; Reports of Proceedings.— 

It must not be supposed that whenever one person is 
protected in making a defamatory statement, another 
person will be protected in publishing it. Whether he 
may do so or not will depend upon a completely differ- 
ent question, whether the persons whom he addresses, 
whether (limited in number, or the general puouc,) 
if the matter appears in a public print, have such a 
right or interest to know the particular matter' 
lustify its being spread abroad, the general prmcip® 
being the advantage to the public in having the 
proceedings made available would more than ’ 
balance the inconvenience if any to private 
whose conduct may be the subject of A Jr-' 

^Vright, 8 T. R, 293 at 2985 26 M. 464- Bu ^ ® 
benefit ought not to be made the cloak ' 

purpose.'!. Tlius when a series of seditious article 
reprinted and published when one of 
made the subject of a prosecution ^ c were 

this was held not justified as the other 
not used as evidence in the case under trial, o • 
at 154. The strongest case of this 
judicial pioceedings. These are provided | ^ 

fourth Exception. “It is not defamation to p 
substantially true leport of the Pi^°ceedings o 
of justice. Or of the result of any such prooee i g • , 

“ Explanation . — A jnstice of the peace, oi ^ 
holding an inquiry in open court, of 

in a court of justice, is a court within the 
the above section.” 


As to such reports, Lord Halsbuiy, 

“ The ground on which the privilege d 
whit talcc^ place io a conrtof justice is 


C., said: 
„0«r«l=lr 
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proceedings are in this country public, and that the publication 
of ^\hat takes place there, even though matters defama- 
tory to an individual may thereby obtain wider circulation 
than they otherwise would, is allowed, because>such publication 
is merely entarging the area of tbecourt, and coramunicating to 
all that which all had the right to know." It follows that the 
report must fairly represent to the readsr what he would have 
learnt for himself if he had been present The report of the 
evidence on one side without the evidence on the other , of the 
examination of a witness without the cross-examination , of the 
summing-up or judgment, where such summing-up or judgment 
gave only a oue-sided view of the case would not be a fair report 
and therefore would not be privileged MaeDougnll\ Kniipii, 
15 A. C. 19iat200; Fhrtf\ Pike,* B & C 973 at 482 When 
the defendant’s counsel leferrcd to the plaintiff's attorneys 
as ‘ ilfitrt. Quxrke, (Jflwwoi, ami Snag, referringto the notorious 
firm of pettifogging attorneys of that name in the well known 
novel ’ Ten TAousnnd a year And a newspaper-man reproduced 
this description without any reference to the evidence adduced to 
rebut such a statement, the oominenl was held to be too one-sided 
to be fair, irood^ri/c \. 4 P A P 202 

It IS not, however, necessary that the report should 
be complete, m the sense of being vo bairn, if it is 
substantially fair and correct. Iloare v Silverlock,9 
C. B. 20=19 L. J. (C. P ) 215. It is immaterial whether 
the proceedings were eipnitf or not or whether the 
couit bad jurisdiction oi not. UstU v Hales, 3 C. P. D. 
319, which overrules McGregor, v. Thicaites, 3 B. & C. 24, 
The reporter ought not to mix up comments of his own, 
Fisher, 2 Camp 563. Whcie a lepoit of pioceedings was 
headed by a sensational head-lino * Shameful conduct of 
an Attorney,’ this was held to be not justified, Clement \ 
Leiois,Z B. & Aid. 702. See also 2?oj/t7eft v Jones. 4 M. 
& W. 446; Lewis, v. -Lcry, 27 L.J.(Q. B.)282 , Lewis v. 
Walter, 4 B. & Aid. 605; Boberts v Drown, 10 
Bing. 519. The proceedings should be kept distinct 
from comments if there any Fleet 1 B. & Aid. 379 . 
Andrews v Chapman, 3 C. & K. 286. The report must 
not be one-sided oi highly coloured. Styles v. Nokes, 7 
East. 493. A newspaper article affecting the conduct 
and character of persons under Uial which would have 
been inadmissible m evidence against them, published 
during the proceedings would not be within this Excep- 
tion. B. V. Titbits, [1902] 1 K. B. 77. 
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It was held m a cas&in England that the privilege 
of publishing proceedings of courts of justice was not 
absolute, and that if it was shown that the report was 
sent to a paper ’for the mere purpose of injoring the par- 
son concerned, he would be liable to an action. 

V. SanipsoH, 5 Ex. D. 53. This, however, seems op- 
posed to the language of Lord Halsbur}', in a much 
later case above quoted. TnException i nothingis said 
as to good faith, the only icqiiisite being that the report 
should be substantially tiue. Such a report may, how- 
ever, be punishable under s. 292, if it contains obscene 
matter. Steele v. Brannan, L. R.f 7 C. P. 261. 
RichUn, L. R., 3 Q. B. 360. In rc the Evening 
3 T. L. R. 255 ; or is blasphemous. Carlisk, 3 B. & 
Aid. 167, or the publication of which isfor other reasons 

prohibited by the Court, Clement, 4 B. & Aid. 218. 
in the absence of c.\pre 2 s piohibition the right o 
reporting is in no way affected meiely because the pro- 
ceedings are not in open Court but in Chambers, * 
V. Scott, 2 C, &K, 580 or in jail, Byalh v. Leader, L.K. 
1 Ex. 296. 


A? to preliminary proceedings, see Ryalls^- ’ 

above and Kimher v. Preas Association, [1893] 1 • 

65. We have already seen (§ 214 at p. 902) a ne 
papei has no higher privilege than any other 
publication, say, a pamphlet, MiUssich v. Lloy s, 
Cox. 575 ; iSo?d7»o« v. Isaac, 20 L. T. 885. 


The result of; 

been reversed in appeal, this fact ought to be s a ^ 
if a decree-debt had been satisfied, a ineie repor 
decree had been passed would not ^ 

Exception, Williams v. Smith, 22 Q. B. D- 1 • 


In England reports of debates in 1 at jj^rrs, 
piivileged on the same principle as j'uda-ial 
rir., on the public policy which entitles 
know what IS going on in Parliament. ^ 


L. R., 4 Q. B. 73. But, again, 


mem. 

the repoitmnst beafai 
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one. The repoit of a single speech which contains 
defamatorj- matter, without the others which might ex- 
plain or contradict it, isnot privileged, unless the speech 
IS baud fide published by a member foi the benefit of 
his constituents In that case there is the mutuality of 
interest which creates privilege. R v. Cteevt/, 1 M. & S. 
273; pCJ Cockburn, C J., L. R.» 4 Q. B. D. 94. In the 
great case of Stockdale v. Hansard, 9 A. & E., 1., which 
led to a conflict between the House of Commons and 
the courts of law, the Queen’s Bench decided that the 
House of Commons had no privilege entitling them to 
publish papers of a defamatory natiue, not being the 
statement of their own actual proceedings. Such publi- 
cations are now directl}’ authorized by 3 it 4 Vict , c. 9. 
The judgment of Lord Denman upon the law apart 
from statute, is always relerred to as embodying the 
soundest principles of law See pei Willcs, J., m Hemvood 
V. Ha» rison. L. R.. 7 C. P.. at 625=41 L. J. (C. P.) 206, 
per Cockburn, C.J , v IValter, L.R., 4 Q.B. at 86. 

Reports of the pioceedings of aquasi-judicial body, 
which IS entiusted with the contiol of persons and 
matters, m which the public aie interested, andm 
lespoct of wbicli they aie entitled to information, aio 
also privileged. Allbutl\ Council o/ Medical Bdiicatiou, 
23 Q. B. D. 400. So are Government proceedings 
relating to matters of national importance , as, for in- 
stance, where the Admiralty published a minute after 
the loss of the turret-ship Captain, to explain the 
circumstances under which it had been sent out, and the 
general policy ot the Boai d as to the construction of the 
Navy, which contained a letter reflecting upon the plans 
of a naval architect. Henicoodx Hamsoit, L. R., 7 C. P. 
606. Whether a repoit of the pioceedings of a municipal 
body, in the course of which aspeisions aio cast upon an 
individual, uould have any privilege on the giound of 
public interest, seems not (juitc settled 'Aae Dandson v. 
Duncan. 7 E. & B. 229=26L. J iQ.E.U04; doubted in 
Davis Y Duncan, L. R., 9 C. P, 396. Xo such puvilege 
exists wlieio an erpaiie statement is m.rde .is to a poison 
who is not pieseiit to defend hmibclf, and as to which 
no pioof IS offered and no decision is gl^en. Purcell v. 
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Souler, 2 C. P. D, 21S. Even where the public body is 
directed hy statute to publish an annual statement of 
its proceedings, this does not authorize a report by 
anticipation of the proceedings at a pavticulai meeting at 
■which charges arc made, which might m the authorized 
annual statement be rebutted or explained. Poj)ham v. 
Pichhurn, 7 H. & N. 891. The charge deliveied by a 
Bishop to his clergy is piivilegedas between hiiuself and 
them, and if he is attacked m public in resjiect of anj ■ 
thing supposed to have been said in such charge, he is 
justified in sending the charge to the newspapers m self- 
defence. Laughton v lUshop. oj Sodor and 
4P. C. 495. 


Tt IS probable that in India similar decisions would be 
given in all tlie above case.*? uiidez’ J3.\ce2Jt5ons 0 and 10 


217. Fifth Exception : Fair comment on case* 
adjudged in open Court — This Exception piotects 
land fide comment on cases adjudicated, while 
mg the freedom of comment when they are stiH sni 
judine (fi. 2'28B,) It v. Tibbits [mZ] 1 K- y* 
The comment siiould however be fair and honnpt’ 
See the observations ot Cockburn, C.J , m Uoou'pfy 
V litdeout, 4 F. & F. 202. at 216 & 223 and »» 
Tanfield, 42 J. P, 423 at 424. Judges aio apt to err 
like any other people, and it would not be a conteiup 
of Court if the criticism of judges be honest 
Fitzgerald, J.. in Snlliran 11 Cox 44 at 57; 
Eiv.L.R.7Eq.49; ir/»7c.l Camp359n.p«i 
C J., m Gray, [ISOO] 2 Q .B. 36 at 49. But it is not ta r 


ciiticism to say of an accused iierson tried anO a ^ 
f.P,7 fhflf Ilf, I'c r^jniiv miiitv' fnr men aie notii5ca ) 


ted that lie is really guilty*, for men aie . 

newspaper scribblers but by duly constituted ri 
ItisJcallaJi Bey v. Whitehurst, 18 L. T. 615; ,j.{ 

Walter, 4 B. & Aid. 605; though it would be r 


to point out leasons why there had been a 


v'.' uiii. iCrtaouB iiutstv •luiv 

of justice or in what respects the tuat ju ® 
erred, it would be untolerable if personal 
motives are attributed to judged every t"“® L L o 
wrong Bibbms v. Lee, 4 F, & F. 243; 188^ r. 
No. 21,/o?fou'mf7 1879 P. R.fCiv.) No. 16. 
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Not only may the action of judges be the subject of 
temperate and reasonable criticism, but so also the 
conduct of pal ties, counsel and witnesses, provided 
care is taken not to exceed the limits of fair comment 
Thus when a seivant girl, who had given bath to a 
bastard child, failed to get it allihated on hei master, 
a clergyman, it was held to be impiopei for a news- 
paper editor to uphold the gill’s story, alluding to the 
cleigyman as a gay deceiver, Hoheitt, v Oiccn, 5 T. L. R; 
11. Similaily a meie newspaper man would be exceed- 
ing the limits of fail criticism il he chooses to chaiac- 
teiise-v witness as a malicioiisli oi lecklessly false 
witness. Fclkinv 33 L. J. (Ch.) 294 ; i/c)6cr^s v 

10 Bing. 519 ; htUlo v Thotnsun, 2 Rev. 129; 
and no one would Im justified in commenting upon a 
person not examined oi a docnmeiit not exhibited. 
'Hehhnm v lUackiiovd, 11 C. E. IH ; Hojjc v. Su IP. 
LeuQ i( Co, 23 T. L. R. 243; And/eit (jiei/. 26 J. 
P. 663. The light to comment on toimniated judicial 
pioceedings is a right shared by the nows2iaper wiitei 
with the oidinary subject He has no Inghei light by 
reason of the fact that he cams his livelihood by 
spreading infoimation legauhng facts and opinions 
When a defendant in ccitain crmiinal piocGedmgs after 
the termination of tlic piocecdings, leiterated to his 
pleadei what was substantially Ins plea in defence, this 
reiteration was held to be privileged both undei this 
Exception as well as on the giound it was communica- 
tion made bv a pai ty to his legal advisei at a time 
when tlie lelationshij) ot legal advisei and client cannot 
be said to liave ceased, and iindei such circumstances 
the communication cannot he said to have been made 
with intent to injuie the leputation of anv one, 13 
■C. W. N. 1087=10 Cr. L. J. 475=4 Ind. Ca. 27. 

218. Sixth Exception Opinion on performance 
subjected to public judgment. — Loid EUenboiough 
isaid in Tohait v Tipper, ] Camp 350 at 351, “ Libeitv 
of criticism must be allowed or vve should neither have 
puritj of taste noi of morals. Fan discussion Is 
essentially necessaiy to the truth of histoiy and the 
advancement ol science, that publication theiefore I 
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shall never consider as a libel which has for its object not 
to injure the reputation of any individual but to correct 
inisrepiesentations of fact, to refute sophisticalreasoning, 
to expose a vicious taste in literature, or to censure wJial 
is hostile to raoiality.” Any performance subjected to 
the appreciation of public taste may be criticised provided 
the criticism is confined to the work submitted for 
public appreciation and the opinion expressed, however 
adverse it may be, is a possible inference tberelroin, 
Strauss v. Francis, 4 F. & F. 939 & 1107 at 1114 but no 


one can tolerate the infeience from a badly coDstructeC 
syntax of words that the author was a swindler or a hber* 
tine. 31 B. 293=9 Bom. L. R. 230 at 235=5 Cr. L. J. 
237, A critic may be illogical, or capacious, or his inferen- 
ces and opinions may be obtuse, but provided he acts m 
good faith, t.c. with due care, and attention, he has go 
every right to attempt to mould public opinion id 
accordance with his own taste on the woik subjece 
fo the appreciation of the public. No one can expec a 
ordinary newspapei writer or reviewer to possess ® . 

and philosophical mind or a refined taste, but i 
opiuions and conclusions are honest,^ he is . * 

But if he bases his opinions on what is not subjec 
public ciiticiam, his good faith cannot save _ 

liability ; similarly if his opinions aie groun e 
misstatements of fact, however n 

Bradburij Agneic iC Go., htd., L. R. •] ir" p i 
627. In this case, Mr. H. W. Lucy .fi'e 
reviewed in the Punch, a biography f/tet 

plaintiff. The review contained a misstntemen . . . 
to the effect that the materials available for a e „ 
biography were abundant It was held by 1 1 „ 

Appeal on a full consideration of the nihngs in ^ 

V. Spottisicoocl, 3 B. & S. 769=32 L. J* (Q* 
ncLoorl V, L. R., 7 C. p. 606, and 

V. Carson, 20 E. D. 275. that this ”"f that 
fact made the case a fit one to go before a review 

as the Jruy infeired malice which would pri , , 
beyond the pale of fair comment, the verdic j fj{r 

interfered with Thus to give ^ 

comment the facts must be truly stated. ^ 

Daves, 3T. L. R. 184 a critic advised an aelm .m 
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to ‘ his old profession, that of a waiter,’ and was held liable 
when the plaintiff proved that he had never been a 
waiter. If the facts upon which the comment purports 
to be made do not exist, the foundation of the plea fails, 
Hunt V The Star Netcspaper Co., Ltd., [1908] 2 K. B. 
309 at 320=77 L. J. (K. B.) 732. See also Petericalkei d 
Son V. Hodson, [1909] 1 K. B. 239 ; Digby v, The 
Financial News, [1907] 1 K. B S02 at 507 ; 36 C. 883 at 
897-898. To prove malice extimsic evidence of malice 
is not necessary. The words of the libel and the 
circumstances attending its publication may themselves 
afford evidence of malice, — -per Fletcher, J , 36 C. 907 at 
915 where English authorities on the subject are referred 
to. See also DaKhylv Lahouchere, [1908] 2 K. B. 325n 
=77 L. J., (K. B ) 728. Where the plaintiff was carica- 
tured as an author bowing beneath the weight of his 
books, it was held to be no libel, Carr v. Hood, I Camp. 
35Sn, though a personal caiicatnre of him as he ap- 
peared in private life would have been. 

A tradesman’s advertisement ot handbill or placard 
}B as much open to fair criticism as a literary ot artistic 
publication or an architect’s design for a public build- 
ing, Thomson v Shackalt, M. & M. 187 } Pans v. Levy, 
9 C. B. (N. S.) 342=30 L J. (C. P.) 1 ; Soane v Knight, 
Moo. & Mai. 74. 


219. Seventh Exception : Censure by superior on 
the conduct of subordinate. — The class of cases often 
arising m India under this exception is in the exercise 
of spiritual authority vested in a guru over his disciples 
6 M. 381. 8 B. H. C. R. fCr Ca.) 168. 11 Bom. L. R. 
638=10 Cr. L. J. 372=3 Ind. Ca. 744, 6 M. H. C. R. 
Appx. 46, 24 B. 13, 22 C. 46, or of social authonty vested 
m the headman of a caste as m Ratanlal 387. In both 
classes oi cases the pnvi\eg& wouW be lost li the pubVi- 
cation was unduly wide, A^impson v Doicn^, 16 L T 
391 ; Ha)h v. Gatheiall, 14 L. T. 801 . Pears v. Elhs, 
6 Ir. C. L. R 55. In England it has been held a 
Bishop’s charge to his clergy is piivileged, Laughton v. 
Bishop of Sodor and Man, L. R. 4 P. C. 495 
58 
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The position may also arise out of a Jatrful contract. 
Thus in Humphries v. Stilicell, 2 F, & F. 590, the plaintiff 
was under a contract to supply butcher’s meat to a 
public school of which defendant was the governor. A 
warning given by the defendant to the school-steward 
that the plaintiff had been known to sell bad meat was 
held privileged. In the Illustration to this Exception, 
the very first instance is that of a judge censuring the 
conduct of a witness. If a judge is absolutely pnvjleg- 
ed as held by the Full Bench of the Madras High Court 
in 36 M. 216, it is difficult to imagine why this instance 
W’as put in under this Exception where only a qualified 
privilege is accorded to a Judge. It is difficult to follow 
the Madras High Court in its reasoning that in cairymg 
out a large scheme of successful codification, the framers 
of the Code left untouched the cases of what is known 
m English law as absolute privilege. As White, C. 3., 
remarks, the frameia must have been aware of this Qoc* 
trine and the Illustrations to this iSsceptjon, to 
tion Fight, and Illustration (6) to ExceptionNme, mdi* 

cate a conscious departure from the rule of English 


220. Eighth Exception: Complaint madelosuP.® 
rior touching conduct of subordinate.-^Aa sta e ' 
the discussion in 8.212 sif/ira at p. B8G this Exccp 

need not be resorted to when the accusation is one o 


offence punishable under law and made with 
to initiate a judicial proceeding. If the 
a false complaint, there is the ordinary remedy . 

by s. 211, 1.P.C. The scopeof the 


. ,,he« tl 

accasatw , 

essential; ■ ^ lUforc 

this E.tception includes the case of a coinplii*° T>!aini 


magistrate, thus implying that ordinary 
{:i]hnfr w.'fhm J fLV ft.. P. C.. are protected opij ) 


falling within s. 4 (h), Ci. P. C.. are ° ^ 3 

virtue of this Exception, if they oie made ton 
A. 815. This lends some support to the view 
Allahabad High Court and of the Chief Cour 

and Burma, and the recent view of the Oa ev 

Court and it is a matter for regret, atten i 
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Court was not drawn to the illustiatioa to tins Excep- 
tion m36 M. 216 (F.B)=23M. L. J. 39=11 M. L, T. 
416=[1912J M. W. N. 393=13 Cr. L. J. 375=14 Ind. 
Ca. 659. The case of a p»rtv initiating a judicial pro- 
ceeding IS certainly nitbin the English rule and though 
that IS the very case dealt with by the illustration the 
learned Chief Justice based his conclusion on the absence 
-of any svtch indication cither m the Exceptions or in the 
Illustiations 

Whatever raai be the scope ot the Exception, good 
faith (see § 211 at p h79 snpja) is essential to get the 
benefit of it Proctor \ llVi.'fer, 16 Q. B. D. 112 at 
114} 1913 P. W. R. (Cr.) 34=1913 P. L. R. 317=14 
Cr. L, J. 606=21 Ind. Ca. 478. A letter written by a 
Brahmin to the members ot his onn community to 
obtain their opinion on a luattci affecting his religious 
inteiest nould come under this Exception, SB, H. C. 
R, (Cr. Ca.) 163. See also Weir I. 575. But proof of 
malice will take away the privilege, Proctof v. Webster, 
16 Q. B. D. 112. or excessive publication without proper 
investigation. Ratanlal 474, 1910 P. W. R. (Cr.) 4, where 
1830 P. R. No. 23 is distinguished. Honesty of pur* 
pose is essential for protection and the imputation when 
not substantially true must have been honestly believed 
to be true. 11 C, W. N. 390 at 392=5 Cr. L. J. 160. 
Bat even a true statement would not he protected if 
made to a person who has no lawful authority in the 
matter, Weir I. 612. The onus of proving good faith 
is upon the accused, Weir I. 608. The meie fact that 
rude country folk used language which is inaccurate 
would not necessaiily negative good faith, Weir I. 639 ; 
4 W.R. (Cr.) 22. See per Lorf Esher, M. E., m NeviU 
V. Fine Aits, etc,, Co,, [1895] 2 Q. B. IS6 at 163, 

Even where an accusation has been made to the 
peison in authority, but who is not the authority who 
could directly deal with the matter of complaint, as 
when a petition is sent to the Home Secretary for the 
removal of a magistrate when it should have been more 
properly addressed to the Lord Chancellor . — Harrison v. 
Bitih, 25 L. J. (Q. B.) 25, the occasion has been held to 
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be privileged ; see also Blagg v. Stuart, 10 Q.B.899; 
tTenoure v. Delmege [1891] A. C. 73 ; Fairman v. Jrei. 
5 B. & Aid. 642 ; iroodicord v. Lander, 6 C. & P. 548; 
Bannister v. JUlty, 59 J. P. 793. 


If the view of the Madras High Court in 36 M. 216 
is correct, this Exception is confined in its operation to 
accusations made to persons in authority other than judi- 
cial authority, e.g., Kershaw v. Bailey, 17 L.J. (Ex.) 129, 
whore while the Justices were about to swear in the 
plaintifi as a paid constable, the defendant, a parishioner 
came forward and objected that he was an improper per- 
son, this was held to be privileged, even though other 
persons were present. See also Padniore v. 

11 A. & E. 388 ; Boisiits v. GoWet Frercs, [189431 Q. B. 
842. For ether instances see Ja’nes w Boston2Q.& 
K. 4 ; Knight v. JEHU, 1873 J. P. 176. Bringing to the 
notice of the Deputy Commissioner that an officer m 
charge of an hospital was leading an immoral life and 
that he should be removed from the station was heM 
to be covered by this Exception. 7 C. P. L, R» (Cr.l 2(7, 
Such an imputation will not be an offence unlesi 
express malice be made out. 7 C. W. N. 246. 


22l. Ninth Exception: Imputation for 
of Interest. — This Exception rests on the grouna tna 
honest transactions of business and of social intercou^e 
should be duly protected, so long as the parties act in 
good faith. 12 M. 374 at 377. As remarked J7 
Lindley, L.J., in Stuart v. Bell, 9‘ 

no definite line can be so drawn as tomarkott 
precision those occasions which are 
separate them from those which are not. Mutna 7 
interest in the communication no Tmies 

as the fundamental basis for privilege beia 7 1 ' 

L .J„ in Hunt v, Q. A’, flj. Co., [1891] Z Q- ®- 
at 192; see Knight v. Gibwn, 1 A. & E- 43 , ^ 5 ,) 


Bichards, 2 C. B. 569 ; 


Amen v. Damm, 8 C. B. 


. B. bOa ; Atnen v. . 

597 at 602 ; Doris V. Sneod. L. R.,5Q. . /'_ntp 

Waller v. Loch, 7 Q. B. D. 621 ; Bnnman v. Biyy. * 

269n. In 9 B. 269 a statement made J 
in the course ol trial that the complamaut was uiMr 
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ing with the witnesses and that he should be asked 
to sit in Court was held to fall within this Exception 
See also 9 C. W. N. 195=2 Cr. L. J. 47. But a 
statement which a party or counsel may freely make 
would not be protected if made by a by -slander because 
the lattei has no such interest Lynam Goiving, 6 Ir. 
L. R., Ex. D. 259 j Botterill v IVItiteJiead, 41 L. T. 588. 
Illnstiation (n) to this Exception is drawn from Blade- 
ham v. High, 2 C. B. 611 See to the same effect, 
Baker v Gamick, [1894] 1 Q. B 838 Illustration (6) 
IS based on a string of English cases like Sutton v. 
Johnston, 1 T. R. 493; Maitserqh, IB. & S. 400; 
irardcK V. Bayletjy 4 Taunt 6? Petitions presented 
by villagers to officers of Government would be protected 
if they are made m good faith even though every 
assertion therein may not be true to the letter, JS Cr. 
L. J. 281 =23 Ind. Ca. 489 ; and so also hona fide state- 
ments before a caste Paocbaj'at 4 L. B. R. 84. The 
Exception is often requisitioned in connection with 
lesolutions at caste-meetings and the doings of caste- 
heads and Gurus Weir I. 613; 14 Bom. L.R.555= 1 
Bom. Cr.Ca. l52=13 Cr. L. J. 657=16 Ind. Ca. 335. 
But m such cases partie.s should be careful that they do 
not indulge in excessive publication to members v/ho are 
not of the caste or disciples of the Guru. Such excessive 
publication would negatixe good faith, II Bom L. R. 
638 To invoke the aid of Hus Exception the mere fact 
the complainant and the accused weie of the same 
caste is not sufficient and no man would be justified 
in calling another an out-caste unless he does so 
hona fide and for the protection of his own interest, see 
33 M. 67, where the pievious rulings ate considered ; 
see Weir 1. 614, 6 A. L. J. 472, as to privilege of caste 
assemblies and responsibility tor communication of its 
resolutions. 

Whate\er ina} be the ultimate fate of the doctrine 
of absolute privilege in India, no one has hitherto claim- 
ed any such privilege foi official reports submitted 
by an officer to his superior in the execution of his duty. 
If statements m such reports are recklessly or unjusti- 
fiably made, liability cannot be avoided on the ground 
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ct “of B «« SO heU in the 

wheth;,^» Police-Inspector who being asked to report 
whethei a certain person was the leader of a gaJ of 
daeoits added at the end of his report 'I leafn Iron, 
fhe bn ’’ so^soely a woman in 

with a°r ‘"swho has not passed anight oi two 

Tcr 1 22 1-- «=!“ W. R. 

??■ 1880 P. R. No. 23 ; 1910, P. W. R. (Cr.) 

4-11 Cr. L. J. 205=5 Ind. Ca. 714. 


+V. r tlefaination where the accused is afraid 

a 1 ^3ght be found that he has gone bejond the 
Exception, it is open to him to prove 
that the character he had defamed is not of a vety 
ign omer and that the general reputation of the 
complainant was bad enough to affoid a reasonable 
ground for the imputation ; under such circumstances, an 
English jury returns a verdict for plaintiff with a farth* 
mg aaraages as in Monson v. Tus%and, [1894] 1 Q. B. 
b71, Ling v. ira«s, 8 C. & P. 614, and would go a 
tong way to reduce the sentence under the Penal 
*u i C*. P. L, R, 198. But care must be taken 
that the evidence thus let in, affects the character 
of the complainant only so far as the particular 
transaction is concerned, 7 A. 906 and the defendant 
IS not allowed a commission of a roving nature into 
the entire past history of the complainant ; or, that 
he does not derive advantage by calling witnesses 
whose opinion of the complainant has been affected 
by the libel in question Thompson v. Nye, 16 Q. 

B. 175 at 179; Bell v. Parke, 11 If. C. L. R. 
418 ; ‘Scott V, Samp(.on, 8 Q. B. D. 491 ; UW v. 
Denham, 21 Q. B. D. SOI ; Jone<i v. Stevena, 11 Pn'ce- 
pS ; Mangena v. Wnght, [1909] 2 K. B. 253. The 
benefit of this Exception will be lost if the publication 
is found to be excessive beyond the reasonable liru^s 
of the I’eguirements of the occasion. 4 Sind- b- R- 
67=11 Cr. L. J. 588=8 Ind. Ca. 209. Similarly even 
a reply to a lawyer’s notice of demand may make 
a person liable, if the reply is made the vehicle for 
making imputations on the cliaracter of the claii^m 
and wholly irrelevant to the business. 1910 P. R* 
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10=1910 P. W. R. (Cr.) 6=11 Cr.L.J. 281=5 Ind. 

Ca. 892 Similaily, even an imputation made in a 
Communication by a party to his own Bohcitor may 
make him liable, i! the imputation is not made m 
good faith, and without the slightest gtotind and 
Without honestlv believing that it was true. 5 Bom. 

L. R. 122. 

Though uudei s d.50, Cr. P C , a magistiate succeed- 
ing another who had heard the case in part may with 
the consent of tlie accused pioceed with the case from 
the point of the luijuiry left nodnished by his predecessor 
yet It IS highly desitoiis in cases of defamation that the 
magistrate who convicts, should have the complainant 
examined by himself ratliei than act merely on the 
record left by bis predecessoi, 13 C W. N. 550. 

222. Tenth Exception Caution conveyed for the 
good of the informant or for the public good ’ — This 
Exception covers cases of imputation in the discharge of 
a social duty such as giving a character to e, servant 
seeking employment The privilege will be lost if the 
publication is made to an unduly wide circle, 3 Bom, 
L R. 183; or if it is sent by means of pimted letteis or 
circulars, Gilpin v FoirUr. 23 L, J. (Ex.) 152; oi by 
way of post-cards and telegrams, 6 M. 381, IVil/ini/mon 
V. I'rere, L.R. 9 C. 393 ; or if the caution given is accom- 
panied by excessive expressions of opinion, Fryer v. 
Kinnersley, 33 L. J. (C. P.) 96, Tiiequestion whether a 
publication is for the public good .arises e.xpressly in 
connection with Exceptions I, 9 & 19 and iucidentaily 
m other Exceptions also. This is essentially a qiiest’on 
of law, which even a Court exercising only powers of 
Revision under s. 439, Ci. P. C., will feel bound to 
consider See the remarks of Lindley, L. J., in Stunit v. 
Bell, (18911 2 Q. B. 341 at 345, 350. See Clover v. 
Hoyden, L. R., 17 Eq. 190 at 204 for the nature of the 
public interest which may be protected even by damaging 
the reputation, of a person in the way of his bnsmess, 
‘ Interest ' is an ever-widening circle and may sometimes 
be co-extensive with humanity at large, so that all 
difference between inteiest and public good may 
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vanish. Generally, when a man has nothing to gain 
for himself by damaging the character of the plaintiff 
but the imputation is made for common good it is 
protected not on the ground of interest but on the 
ground of public good, Blake v, Pilford, 1 Moo. & 
Rob. 198 ; IVoochcard v. Lander, 6 C. & P. 54S. But 
there aie many men whose interest m life is to promote 
public good. Where a matter is of public interest the 
Court ought not to weigh any comment on it in a fine 
scale ; some allowance must be made for even inlem- 
palate language, provided however the writer keeps 
himself within the bounds of substantial proof and does 
not misrepresent or soppress any facts, 13 Bom. L. K. 
1187=12 Cr. L. J. 595=12 Ind. Ca. 971; see also 
15 Cr. L. J. 357=23 Ind. Ca. 725. But where a 
Brahmin was described as a man with whom not even 
Turks could associate, and the wedding of bis dangmet 
was described as a sinful carnival worthy of perdition 
— a moral end involving a disgrace, degradation a 
degeneration — it was held such language 
up the complainant to public execration could no 
)U8t.6ect, 4 Bur. L. T. 48=12 Cr, L. J. 129=^ Ind. 
Ca. 77S, 

Apart f tom the ijneation of public gootl. this 
also covers communications made for the goo o 
person to whom the intormation is conveyed on a ina 
of supreme importance, such was held to be me eft 
%nEe Coleridge, tS C. B. (N. S.) 410— I.T* * ^ 

where the lady whom the plaintiff was about o 
was informed of his antecedents by the defen an 
was a friend of the plaintiff, the letter being wr 
consultation with the clergyman of the iq 

larly when the defendant informed a mao ^ , 

engage the paintiS as accoucheur at hia ,noral 

mg confinement that plaintiff was ^ ^29. 

habits, Dixon v. Smith, 2B L. J- , ctands 

Todd V. Haickins, 8 C. & P. SB. As the ‘J'' 
at present, it makes no difference 
is conveyed uninvited. [189^ 7?i7ni?ay v. 

at 347, Clark v. Molffneur, 3 Q. B. 0. 237, 
n'ebb, Car. & M. lOS ; the earlier cases to 
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information volunteered is not protected, being no longer 
regarded as sound law Ktnp \ Il/i/t.'. 8 C. &P. 615; 
•Coihrad y Richarth,2 C. B. 569, liennet v. Deacon, 
ibid. 628. Masters v tiurgtss.2 T. L. R. 96, iiviann 
V D nnm, 8 C B. (N. S.) 597 . Kine v. Sercell, 3 M & 
W. 297 : Cleaver v Senonrfe. 1 Camp 268. 

As regaids persons standing in certain fiduciaiy rela- 
tionships as solicitor and client, guardian and ward, 
caution gnen is protected not merely by this section 
but on the ground such communications are necessary 
for the piotection of rautnal mteiests from the very 
nature of tlie relationship and there is an absence of 
undue publicity. The mere fact a defamatory matter 
is marked private and confidential will not afford any 
tpecial protection Picton v -lackman, 4 C. & P 257, 
see King v Pateison, 83 L. T. 498, as to legality of 
confidential trade circulars See Macintosh v Dunn, 
[1908] A. C. Z^Q./olloued in Greelands 
[1913] 3 K. B. S07, 


IV PROVINCE OP JUDGE AND JURY. 

223. Province of Judge and Jury. — Eveiy charge of 
defamation conUms assertions ol fact and assumptions 
of law It is the business of the juiy to find whether 
the assertions are true, and of the judge to direct them, 
as to whether the assumptions are sound The practice 
in India is substantially the same ab that in England 
since Fox's Libel Act, 32 Geo. III., c 60 ; that is to say, 
the judge directs the jury as to the law, leaving them to 
find the facts, and then verdict ought to be such as the 
judge directs to be appropriate to the facts ariived at by 
them. It is competent, however, to the jury to disregard 
the directions of the jodge, and their verdict will still 
be good, till It lb set aside in the manner provided by law. 
As to the English practice, see the summing up of Best, 
J., m It. V. Burdett, 4 B. & A., at 120 ; and per Parke, 
B., Parmiter\. Coupland, 6 M. & W. 105. There are 
some cases, however, in which the law is so clear that it 
leaves no question for the jury, and then it is the duty 
of the judge absolutely to withdraw the case from their 
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consideration, and to direct them what veidict they 
should find. This generally happens where the verdict 
ought to be one of acquittal It is very important to 
distinguish the two classes of questions, as the right , 
to have a finding reopened in revision may depend 
largely upon whether the mistake complained of is one 
of law or of fact. 

Where there is no question of privilege, the only 
points for decision are, whether the accused published 
the statement ascribed to him with the intent necessary 
Under the Code, and whether thesfcatementisdefamatocy. 
The first point is purely a question of fact for the jury; 
the second is a mixed question of law and fact. It is 
for the judge to say whether the statement can be a libel; 
it is for the jury to say whether it is a hhel. In (/flptfdf 
CotmtU's Hank v. Henty, 7 A. C. 741, Lord 
Selborne, 0., said, V In Sturt v. Blctgg, 10 Q. B. 893» 

908, Wilde, C.,T., said, ‘It is the duty of the judge to 
say whether a publication is capable of the meining 
ascribed to it by an innuendo ; but when the judge is 
satisfied of that, it must be left to the jury to say whether 
the publication has the meaning so ascribed to it. ^ 
the judge, taking into account the manner and tb* 
occasion of the publication, and all other facts wine 
are properly in evidence, is not satisfied that the words 
are capable of the meaning ascribed to them, then it is 
not his duty to leave the question raised by the Inwicnuo 
to the jury.” In the same case Loid Blackburri quo es 
from a judgment of Loid ilansfielcl, m //. v. 

4 Doug. 164, as follows “ Every circumstance _w ic 
tends to prove the meaning, is every day given in 
dence, and the juty are the only judges of the meaning, 
and then goes on to say: “ If the words were reasona y 
Capable of a meaning which, in the opinion of the our^^ 
would be libellous on the plaintiffs personally, ^ ^ 
there can be no doubt that it ought to have been ^ 
the ]my to say whether the words bore that meaninp. 

Cited and followed in Necill v. Fine Arts Insurance 

[1895] 2 Q. B.. at 158 ; a^d. [1897] A. C. 68; sc^'- 
Jenner. y. .-1 BecUt. L. R., 7 Q. B. H ; Grant v. 
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6 A. C. 153 ; see tlie dictum of Montagu Smith, J., in the 
course of argument in SiHtwoH* v. Mitchell, 6 A. C. 
156 at 158; and 19 M. L, J. 714; Ratanlal 140. It 
must lie lemembered that the dictionary sense of the 
words IS not necessaril\ that which gives their meaning 
in the particular instance That sense may be petfectly 
harmless and yet the woids may he used so as to convey 
an offensive suggestion , or the sense may bo m the 
highest degree defamatory, and yet the woids as used may 
convey nothing beyond tonter. It is for the jnry to 
say what was meant, if that meaning can reasonably be 
affixed upon what was said 

Where the defence is that theoccasion was piivileged, 
this in general admits that, except for the privilege 
everything which would make out the chaige has been 
established or is admitted •' The question whether the 
occasion is privileged, if the facts are not in dispute, is a 
question of law only, for the judge not for the jury. If 
there are questions of fact m dispute upon which this 
question depends, they must be left to the jure, but 
when the jury have found the facts, it is forthej’udge to 
say whether the occasion is puvileged.”— Lord 
Esher, Hehditch \ Mclhcaine [1894], 2 Q. B., at S3. 
“ Where privilege exists the burthen of proof of actual 
malice is cast upon the peison who complains." “The 
j'ury m civil cases, equally asm criminal cases, are the 
proper tribunal to determine the question of libel or no 
libel. This was affirmed by the Declaratory Act of 1792, 
and has been often recognized. But it is not competent 
for the jury to find that upon a piivileged occasion 
relevant remarks, made 6uHrt./frfe and without malice, 
are libellous It would be abolishing the law of privileged 
discussion, and deserting the duty of the Coart to decide 
upon this and every other questiou of law, if we were to 
hand over the discussion of privilege or no privilege to the 
jury. In actions of libel, as m other cases where questions 
of fact, when they arise, are decided by the jury, it is foi 
the Court first to decide whether iheie is any evidence 
upon which a rational verdict for the affirmant can be 
found ” Per Wjlles. J., Hemcood v. Harrimi, L. R., 7 
C.', P.» at 626. Where there is neither internal nor 
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■extrinsic evidenceofmaliceor want of good faith whichcan 
reasonably be left to the jnry, it is the duty of the judge 
to direct the jury, as a matter of law, that they should 
find for the defendant. Nevill v. Fine Arts Insurance 
‘Go. [1895] , 2 Q. B. 156 ; see per Lopes, L, J., at 171 ; 
affd. [1897], A. C. 63. 


The same rule exists where the defence is that the 
case is not a libel at all, but a fair comment upon a 
matter of public interest. Before leaving the question 
of fair comment to the jury, the judge must be satisfied 
that the defamatory inference can reasonably be drawn 
fromthestatedfacts. If itcan.thenitwillbefor thejuryto 
say whether it ought to be diQ,wn, The Homing Pit^eon 
Publishing Go., Ltd. v. The Racing Pigeon Publishing Co, 
Ltd., 29 T. L. R. 389. Whether the matter commented 
on IS one of public interest, is for the Court to decide- 
Whether the comment is fair and bona yfJe is essentially 
a question for the jurv, piovided there is any evidence 
upon which they can so find. Whether there is any 
evidence upon which such a conclusion can be arnvea 
at is again a question for the Court, but if there is any 
such evidence, the decision as to the effect of sue 
evidence is wholly for the juiy. South ^ i^i’ 

y.iSorth Eastern News /l.«octafwn,[1894] 1 p 

143, Per Lopes, L. J. ; Heltg v. Tinling, L. R. 1 Q- "• 

at 701, Per Cockbmn. C. J. Tile functions thns 
determined foi the judge and juiy are likely ^ ^ 
practical use in trials under the Criminal Procedure 
only in cases where a European British 
to be the accused person or where the High Court is c 
on in Revision to deal with a case of defamation 
by an inferior cuminal court. 


B,— CHIMINAL INTIMIDATION, INSULT AND 
ANNOYANCE. 

224. Criminal Intimidation. — The 
ed by s. 503, is substantially the same y « 279 - 
is the essence of extortion s. Cn. ‘ 

at p. G35 supra. The objects aimed „ifeoce 

wider under s. 503 than under s. 383, and » is 

is complete by the attempt, although no n 
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effected by it. Thus while a constable was taking 
certain persons to his Inspector, threatening them 
with the bead constable’s vengeance if they accompa- 
nied the constable, was held to fall within the deiinition 
in s. 503, Ratanlal 850. But mere idle threats by a 
person in an angry mood withont the power of putting 
the threats into immediate execution aie not within 
the section, 1882 P. R. No. 45. 

The word “ injury ’* is dedned by s. 44 as denoting 
any harm iUegalli/ caused to another. Therefore, it will 
not be an offence to threaten another with an action, 
or indictment, which might lawfully be preferred against 
him, 8 B. H. C. R. (Cr. Ca.) 101 ; (1897-1901) U. B. R. 
359 ; 30 C. 418=7 C. W. N. 116, or with getting him 
dismissed from the public service 20 B. 794; though 
if be obtained money by the thieat, it would apparently 
he punishable under ss. 388 and 213 A threat to 
bring a false charge against a person and support it by 
fabricating false evidence would clearly be an offence 
punishable under s 500. Weir I. 623. But a threat In 
order to be indictable must be made with intent to 
cause alarm to the complainant. A communication by 
a person that he is going to take levenge by false 
complaints cannot amount to a threat or ciiminal 
intimidation, 2 Bom. L. R. 55. But a threat to get the 
complainants imprisoned if they kept tbe terms of an 
Ikrarnama, to keep the peace in Jilohurrum, was held m 
1886 A.W.N. 41 to be withm this section And similarly 
a threat by the owner of stolen property that he would 
get the complainant tamed out of hig village if he did 
not prove his innocence (of theft) by dipping his hand in 
heated oil, which the complainant did and got his hand 
badly scalded, 9 C. P. L. R. 18. 

A question which has arisen under this section, is as 
to the ciiminality of pronouncing a bona fide sentence of 
excommunication or exclusion from caste There can 
be no criminality where such a sentence is legal ; that is 
to say, where it is justified by the usages of the class or 
sect to which the complainant has voluntarily submitted, 
though it may not be one which the civil law would 
enforce. 
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■ There can he no criminal intimidation where the injury of 
which complaint is made is the hardship arising fiom a conven- 
tional punishmcnti which a spiritual BUperloc, acting In the 
exercise of his authority afi regulated by the custom of the caste, 
is competent to indict- The custom implies a common submission 
to his authority, and, assumiag that there was an error of judg 
ment on his part, the error cannot be accepted as sufficient for 
turning a case of conaentional discipline into a criminal offence. 
It is not denied that the pronouncing a man out of caste is a 
conventional mode of vindicating caste usages. Nor does it appear 
that the respondent acted m this case officiously, or before in 
struetions were solicited from him by his orthodox disciples. ' Pff 
Sluttuaarvray Aiyar, .7., 6 M. 381 at 388. 

Wbeic fcbe ]e{?ality of the sentence is jtseJf a matter 
of dispute, it is one which must be decided by the court 
Wheie, however, such illegality is at the same time under 
the consideiation of a competent civil court, it is advis- 
able that the criminal court should suspend its proceed- 
ings until the vital question has been decided in n 
manner which will bind both parties. 8 M. 140. 


To advise others not to deal with a man is an mjnnous 
act. but it IS not a thieat and the hann caused is not to 
piopertv already owned but rathei to his opportunities 
foi earning, Ou. S. C. 146. The question often nnses 
when a village faction' ptohibits a particular individua 
being served by the village barber and washcriuan. 
whether an offence under s 503 is committed. * ^ 
Bombay High Court has held that mere threatening o 
bring a matter before a caste-panchayet to By ® g 
expelled does not come within s. 503, Ratanly t ’ 
even where the object was to compel the coniplama 
to give up his held, Ralanlai 37. 

Very importaut questions have arisen in 
under a statute similar to s. 503, which is part ° . 

legislation defining the rights of woiAmen „ 

employers. By 38 and 39 Viet., c 80, s- 
person who, with a view to compel any 9 , I’f*^ -.ucr 

abstain from doing, or to do, any act m hicli sac 
person has a legal right to do or abstain 
w-rongfully and without legal authority, uses ' 
to or intimidates such other person or his wue o 
i-en, or injures Ids property " is liable to convic 
punishment. 
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Iq {jthfoii V. Liiwfn ft891]2Q B 545 Gibsoa a.nd Lawsoit 
were both working under the same shipbujldiiig company 
Gibson was a member of the National Society, Lawson 
of the Amaleamated Society The members of the latter society 
resolved that they would strike unless Gibson left hia society and 
joined theirs He refused, and hts emplojeri. dismissed him, to 
avoid a strike The magistrate refused to convict Lawson, who 
was the mouthpiece of the Amalg imated Societv , and the medium 
through w htch it communicated with Gibson On appeal the Queen's 
Bench held that he was right No violence had been used to 
him, and the question was, whether the conduct of the defendants 
amounted to intnmdation The Court held upon a review of the 
Trades Union Legislation, that it did not Strikes weie leg.il by 
that legislation, .and they held that the woid “ mti'nidate " must 
imply at least a threat of personal violence 

In another case, ( un'in \ deported on the same 

page as this case was decided along with the last) the piessure was 
applied directly to the employei The defendants' union threat- 
ened him that unless be ceased to employ nonmuion men they 
would call out the union men, which they accordingly did, and 
the latter all struck work No violence was threatened, and no 
immoderate language was used, hut the men quietly ceased work, 
causing of couise great inconvenience and loss to their employer 
In this case the magistrate convicted, and the High Court levers 
ed his conviction, for the reasons already given. They considered 
that the harm which incidentally followed to the employei from 
the conduct of his workmen, which was itself legal, and which was 
intended to piotect then own supposed interests, was not illegal, 
andthatthe combination of many to do that which was lawful 
ID each, could not he considered criminal undo^ the law of con- 
spiracy, See further, Allen v. i'Y.'O'f flS93] A. C 1, As to ( 
picketing and the remedy by action or injunction against, see 
Lyoni V iriMin-v, [1898: 1 Ch, 8il [1899]! Ch ,253 ('/(OiHi-irs case 
[1639]2Ch,3S Taf Vale By v AmalrjnvxttfiJ Bailntui fif}vnnf'^ 
[1901] A C. 426 Qxinnv Leathern ib. 495 

Should Similar cases aiise m India, it seems to me that 
they would not be punishable under s .'iOd The ques- 
tion would then turn upon the word “ injury Injury, 
as already observed, is defined by s 44 of the Code as 
harm illegally caused Where no criminal breach of con- 
tract was concerned, the threat to leave woik m a body 
would be as lawful in India as in England, and the harm 


haim resulting from it would be illegal harm, and there- 
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There can be no criminal intimidation where the injury of 
which complaint is mode is the hardship ariainp from a ccnrca- 
tionai punishment, which a spiritual superior, acting in ths 
exercise of his authority as regulated hy the custom of the cists, 
is competent to inflict. The custom implies a common submUsion 
to his authority, and, assuming that thQre was an error of judg 

. I ’• I II. .. ..L , i.j 


convent'opal mode of vindicating caste usages. Nor does it appeir 
that the respondent acted in this case officiously, or before in- 
structions were goHcited from him by his orthodox disciples ' Trr 
Muttusawmy Aiyar, .7., 6 M. 381 at 388. 

Wheie the legalUt' of the sentence is itself a matter 
nf dispute, it is one which must be decided by the court 
■Wheie, however, such illegality is at the same time under 
the consideration of a competent civil court, it is adns- 
able that the criminal court should suspend its proceed* 
ings until the vital question has been decided in a 
manner which will bind both parties. 8 M* 14D. 

To advise otheis not to deal with a man is an injurious 
act, but it is not a thieat and the harm caused is not to 
property already owned but rather to his opportundies 
for earning, Ou. S. C. 146. The question often anses 
when a village faction’ prohibits a particular indrvidua 
being served by the village barber and washerman, 
■whethci an offence under s. 503 is committed. _ T e 
Bombay High Court has held that mere thieatenmg ^ 
biing a matter before a caste-panchayet 

expelled does not come withiri B. 503, RatanUl,* > 
even where the object was to compel the 
to give up his held, Ralanlal 37. 

V''ery impoitaut questions have ariscri in 
under a statute siraifir to s. 503, which is par 
leg^s'.ia.twn defining ihe rights <jf workmen _ 

eiiipioyeis. By 38 and 30 'Viet., c 80, s. <. 
person who, with a view to compel any other per 
ab'itain from doing, or to do, any act which soc 
person has a legal right to do or abstain 
wrongfully and without legal authority, uses 
to or intimidates such other person or his wife 
ren, or injures his property ” is liable to convic 
punishment. 
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Iq O'ihsrtii \ Liiwtfu [1&3112Q B 545 Gib<oii und La^rsor1 
>\ere both working under tlia same shipuu}Idius company 
Gibson was a member of the National Society, Lawson 
of the Amalgamated Society The nitnibers of the latter society 
resoUed that they would strike unless Gibson left hu society and 
joined their- He refused and hia eiuidojers dismissed him , to 
avoid a strike The magistrate refused to conMct Lawson, who 
was the mouthpiece of the Amalgimated Society, and the medium 
through which it communicated with Gibson. On appeal the Queen’s 
IJench held that he was right Xo violence had been used to 
him, and the question was. whether the conduct of the defendants 
amounted to in ' ' . ■" 

Trades Union 
that legislatvor 

imply at least a threat of personal v lolence 

In another ciise, Cunnn \ T"//""/' liepoited on the same 

page as this case was decided along vvith the Unt) the piessuie was 
applied directly to the employei The defendants’ union threat 
ened him that unless he ceased to emplot non-union men they 
vrould call out the union men. which they Hcccmlingi}' did, and 
the latter all struck work Ko violence was threatened, and no 
immoderate language was used, but the men quietly ceased work, 
causing of course great mconveoieace .vnd loss to then employer 


picketing and the remedy by action or injunction against, see 
Lyon»\ n'llAini, [1896JlCh 811 {1899jl Ch ,255 ( case 

[1839] 2 Ch. 35 To^ Vah l<u v Amahitnnnti'f firrmnt}. 

[1901] A C 426 Quum v, Lentlum «b 493 

Should Similar cases anse la India, it seems to me that 
they would not be punishable under s :30d The ques- 
tion would then turn upon the woid “ injury Injury, 
as already observed, is defined by s 44 of the Code as 
harm illegally caused Where no ciiminal breach of con- 
tract was concerned, the threat to leave woik m a body 
would be as lawful in India as m England, and the harm 
lesultmg Irom carrying out the thieat would not be illegal 
harm. If, however, under the particular circumstances, 
leaving work as threatened would be unlawful, so that 
haim resulting from it would be illegal harm, aud there- 
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fore injury, a farther question would arise, wheilier {lie 
Joss to trade and general inconvenience and expense 
resulting from a strike, would be injury to property witliin 
the meaning of s. 503. It might be argued, and probably 
with success, that property in that section means some 
specific, tangible property. If a man threatens illegally 
to dismiss his servant or agent, can he be said to threaten 
injury to his property ? 


It IS essential to the commission of an offence under 
the second clause of this section that the person to whom 
the threat is addressed should be interested in the person 
to whom the injury is threatened. A petition was sent to 
a Revenue Commissioner containing a thieat that a 
certain forest officer would be killed if he were not 
removed. It was found as a fact that the Commissioner 
had neither official nor peisonal interest in the forest 
officer. ' This being so, it was lield that no conviction 
under ss. 503 or 507 could be maintained. llB.376j 
lfl82 P. R. No, 45. The gist of the offence consists m 
the pressure put upon the mind of the person upon whom 
the thieafc is intended to operate. But if the person 
threatened is indifferent to him, be will obviously be 
indifferent to the threat. Thus a threat to coinmi 
suicide is not within s. 503 unless tho person threatcnei 
is interested in the accused, 1866 P, R, No. 


The threat need not be directly addressed to the par y 
whom it ie intended to influence. It is sufficien , 
though it is addiesaed to others, if it is 
the ears of the party threatened, Weir I. . ection. 


I.i C. r7l . . I*. I. ■ 

aimed at by this section. In a 

second partof s. 503 there should be a distinct an , 

the act which the accused endeavoured, to iiiftKe 

plainant abstain fiom doing. R. V , 

[1892] 2 Q. B. 519=17 Cox. 442. 

A -pecial form of intimidation is rioin'taw 

by 8. 508, where a person induces or atttinp 
another to believe that be, or some person in 
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interested, will become, or will be rendered by some act of 
the offender, an object of Divine displeasure, if he does, or 
does not do, some act which he is legally entitled to door 
to omit doing Ratanlal 376 The words " by some act 
of the offender” must be read with the veib “ become ” 
as well as with the veib ** be rendered ” The Illustiations 
to this section aie clnnisily worded. If a Brahmin 
starves at his debtoi*s door to obtain payment of a sum 
of money which the otbei had promised to pay on demand, 
it IS not within the section, the debtor being legally 
bound topay: but if the Brahmin does the same or beliaves 
similarly to obtain a charitable contribution for the cele- 
bration of his daughter’s maniage, he would be within 
the section. Thus when a Brahmin widow left her lU 
legitimate child at the door of its leputed father m order 
to exact from him some payment for her own benefit 
and not for the support of the child, her act was adjudged 
to be covered by s, .‘308, 1886 A, W. N. 63. But the decision 
would have beenditterent if she onlv wanted maintenance 
for the child A man who persuades another that by 
his prayers or incantations he will be able to cause the 
deity to withhold rain ot to send a destructive storm, 
would come within the section. He would not be punish- 
able if he merely induced the other to believe that by 
refusing to comply with his wishes he was doing a sinful 
act, which would bring him within the ordinary course 
of Divine punishment 

The mere pronouncing ol a sentence of excommunica- 
tion, or exclusion from caste, does not come within this 
section “A person who is excommunicated does not 
become an object of Divine displeasure by the act of the 
priest who pronounces the sentence The proceeding 
puiports to be a declaiation that the person on whom it 
IS passed has, by Ins own act, committed sin and render- 
ed himself an object of Divine displeasure, and it also 
purports to be a sentence of interdiction from the means 
of grace administered by the clergy until on repentance 
and submission those piivileges are restoied ” Per 
Turner, C J , 8 M at 145 

“The accused did not threaten the uDiuplainaut tb.it he noiild 
do any act to render him an object of Divine displeasure ,\s the 

59 
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spiritual superior of the complainant, he passed on him a temporal 
sentence, which is customarily pronounced on those who violate 
caste usages, but offered to restore him to caste privileges on 
submission To constitute the offence punishable under this 
section, it must be shown that the respondent threatened to do a 

future act, or illegally to omit to do an act. and that hy such 
threat he induced or attempted to induce the person threatened to 
believe that by that act or illegal omission the person threatened, 
or someone inuhomthe person threatened was interested, would 
become an object of Divine displeasure. ” Per Turner,. C. J ■ -M. 
at 39«. 


225. Intentional insult to provoke a breach of the 
peace. — Section 504 renders punishable any person who 
intentionally insults, and thereby gives provocation to 
any person, intending or knowing it to be likely that 
Such provocation will cause him to break the public peace, 
or to commit any other oftence. The essence of is 
offence consists in the effect which it is likely to pro uc 
upon the person to whom the provocation is addresse 
upon any other person who may be present 
come to know U. See 26 C. 653, at 663 : 24 A. 155, 
Weir I. 620. Public peace can be broken Ji? 
words as well as by deeds. Halites, Dt&rs €• . 

Bom. L. R, 78. But a refusal on the pari of one sm 
to associate with member* of another ‘tij- 

with the exclusion of the latter from the use of ,.,^.053 
well was held not to be an offence f ’ j the 

P. R. No. 3. But where a Police Constable 
complainant not to create a disturbance on t 
road and when the latter paid no j ^hen 

admonition, demanded his name 

this was refused the Constable station 

sooar and arrested and dragged him to the ^ 
the Constable was held guiltv under s. »> » 

L. R. 597. 


It is no answer to a c^rge under this (ti 

the person insulted was in such a state oi 
feel no disposition to break the peace, p 
provocation was such as would natura . fQrlK*ar- 
result. 10 M. 353; nor would voked W 

anco of the person insulted 
commit a breach of the peace, Weir !■ 
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1896) U. B. R 290, be a ^alid defence. What ^^ould 
be the effect it the insults were addressed to a clergy- 
man, or to a lady, who would not be likely to bieak 
the peace ^ If it \\as probable that such peison would 
get someone else to take an illegal lerenge on their 
behalf, the reqimements of the section would be satis- 
fied. See Weir I 622. When a person’s possession is 
sought to be disturbed, he is not entitled to have resort 
to insulting language S 104, I. P C , is no defence 
when &\ich insulting language is made the basis of an in- 
dictment undei s. 504, 11 C L J 113 11. Cr L. J. 
213=5. Ind. Ca. 721 But m cases of vulgai abuse 
resorted to undoi provocation, the provisions of s 95, 
I.P.C., may well be used. iSBom LR 1039=15 Cr. 
L. J. 14=22 Ind Ca 158. It must also he temem- 
beied that meie abuse is not neces'>arily an offence under 
8. 504, (1897—1901) 1 U- R- R. 67 Hence offences 
punishable under s 10 of Madias Regulation XI of 1816 
by a Village Headman aie not cognizable by a Court 
constituted under the Criminal Piocediue Code as falling 
under s. 504 

226. Insult to Female Modesty — The intention to 
insult the modesty of a woman in the essential in- 
gredient of the offence, 5 Bom L R 502, 1892, P R 
No. 6 , 1898 P- R. No 12 II the act is committed in a 
public place it would be punishable undei s 294 as a 
public nuisance If the act had proceeded to the extent 
•of using criminal foice, it would then be punisliable 
under s 354, oi il the act of intrusion involves entry into 
the woman's piopeity, it would be punishable as one 
• of the aggravated toiras ol ciiminal trespass, 22 C 391 
&994. S 509 IS a residuary provision enacted to punish 
an act which but foi it would go unpunished 

This section assuiues the luodestt of the woman and 
an intention to insult it; therefore no offence w'lll have 
been committed w’heie the woman is of a profession, or 
character, which negatives the existence of scrupulous- 
ness. 5 Bom L R 502. Nor. I conceive, would there 
•be any offence, even though the woman werevutuous, if, 
under the circumstances of the case, the man bona fide 
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spiritual superior ol the complainant, he passed on him a terai»nil 
sentence, which is castomarily pronounced on those who riobta 
caste usages, but offered to restore him to eftste privileges on 
suhinmion To constitute the offence punishable under this 
section, it must be shown that the respondent threidened to do a 
future act, or illegally to omit to do an act. and that hi such 
threat he induced or attempted to induce the person threatened to 
believe that by that act or illegal omission the person threatened, 
or someone in uhom the person threatened uas interested, uould 
become an object of Divino displeasuie. ” Prr TurneL C. .1 , 6- M- 
at 334. 


225. Intentional insult to provoke a breach of the 
peace. — Section 504 rcndeis punishable any person who 
intentionally insults, and theieby gives provocation to 
any person, intending or knowing it to be likely that 
such provocation will cause him to break the public peace, 
or to commit any other oftence. The essence of this 
ofiFence consists in the effect which it is likely to produce 
upon the person to whom thcprovocation isaddiessed.no 
upon any other person who may be present or who may 
come to knriw it. See 26 C. 653, at 663 1 24 A. 
Weir 1. 620. Public peace can be broken 
words as well as by deeds Hohies, Dears C. C. *0' ■ 
Bom.'L. R. 78. But a refusal on the part of 
to associate with members of another 
with the exclusion of the latter from the use of 
well was held not to be an offence ^ V j ihe 

P. R. No. 3. But where a Police Constable askedt^^ 
complainant not to create a disturbance on toe p 
road and when the latter paid no attention 
admonition, demanded his name and address , . -j 
this was refused the Constable called stalion 

sooar and arrested and dragged him to g^oi 

the Constable was held guilty under s ju > 

L. R. 597. 


It is no answer to a chutge under this (n 

the person insulted was in such a state of jj,,. 

feel no disposition to break tlio 
provocation was such as would naturain 
result. 10 M. 353; nor would the to 

anco of the person insulted from ( 1692 — • 

commit a broach of the peace, Weir i* ’ 
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1896) U. B. R. 290. be a valid defence What would 
be the effect if the insults were addiessed to a cleigy- 
man, or to a ladj*. nho would not be likel}’ to break 
the peace ^ If it was piobable that such peison would 
get someone else to take an illegal leienge on their 
behalf, the lequnements of the section would be satis- 
fied. See Weir 1 622. When a person's possession is 
sought to be distuibed, he is not entitled to have lesort 
to insulting language S 104, I P C , is no defence 
when such insultmg language is made the basis ot an in- 
dictment undei s 504, 11 C L J 113 11 Cr L. J. 
213=5. Ind. Ca. 721 But in cases of vulgar abuse 
resorted to under provocation, the provisions of s 95, 
I.P.C., may well be used. 15Bom LR 1039=15 Cr. 
L. J. 14 =22, Ind Ca 153. It must also be remem- 
bered that mere abuse is not necessaiily an otJence under 
8. 504. (1897.— 1901) I U- E. R. 67 Hence offences 
punishable under s 10 of Madias Regulation XI. ot 1616 
by a Village Headman are not cognizable by a Court 
constituted under tbe Criminal Pioceduie Code as falling 
under s. 504. 

226. Insult to Female Modesty — The intention to 
insult tbe modesty of a woman m the essential in- 
gredient of the offence, 5 Bom. L R 502, 1892, P R 
No. 6 ; 1898 P. R. No- 12 If the act is committed m a 
public place it would be punishable imdei s 294 as a 
public nuisance If the act had proceeded to the extent 
■ of using criminal force, it would then be punishable 
under s. 354, or if the act ot intrusion involves entry into 
the woman’s property, it would be punishable as one 
•of the aggravated forms ot criminal trespass, 22 C 391 
&994. S. 509 is a residuary provision enacted to punish 
• an act which but for it would go unpunished 

This section assumes the modesty of tbe woman and 
.an intention to insult it ; therefore no offence wall have 
been committed where the woman is of a 'profession, or 
character, which negatives the existence of scrupulous- 
ness. 5 Bom. L. R. 502. Kor, I conceive, would theie 
ibe any offence, even thanghthe woman were virtuous, if, 
•under the circumstances of the case, the man bona fide 
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If there is any doubt whether the marr/age was a iegal 
one, they are cross-examined, and if their answers leave 
the matter in doubt, of course the case breaks down. It 
is difficult to see why the evidence of the alleged husband 
and Wife themselves, if given with sufficient particularity 
as to time, place, and circumstances, and subject to cross- 
examination, should not be enough to prove a fact of 
which they might possibly be the only available witnesses, 
and as to w'hich their evidence, if believed, was conclusive. 
In neither of the two cases does their evidence appear to 
have been in any way questioned, by cross-examination 
or otherwise. In 3 M. 9, where the evidence of a 
marriage was that of the husband, the wife, and the 
mother of the latter, given in just the same bald and 
meagre manner, tho Madras High Court held it to be 
sufficient, and refused to be bound by the Calcutta and 
Allahabad decisions. In a still later case, 20 A, 166, how- 


ever, on a charge of enticing away a married woman, 
where the only evidence of the mariiage was that of the 
complainant and the woman, the High Court referred 
back the case for further enquiry, saying that m case of 
this kind, where a false charge may easily be made oi 
enticing away a woman, said to be a married woman, 
but possibly only a mistress, the Court should require 
some better proof of the marriage than the ineie stato- 
tnent of the complainant and the woman. 

4 W. R. (Cr.) 31 & (Cr. Let.) 10 7 C. W. N. 143 ; 1^ 
P. R. No. 40; 1895 P. R, No. 23; 13 C. L. R. !"• 

2 C. W.N.245, 1893 P. R. No. 17 ; 1898 A. W. N- 

3 A.L.J. 224n ; 3 Ou, Ca.34Z; 2 Sind. L. R. 22=10 U. 
L.J. 235 ; 15 Cr. L. J. 78=22 Ind. Ca. 430; 5 Smd. ^ 
R. 270=13 Cr. L. J. 541=15 Ind. Ca. 813J r 
J. 994 ; 1894 P. R. (Cr). 5. where 1882 P.R. (Cr). 
not follotctd ; 1 Ind. Jur. (N. S.) 8, which would sup^ 
the proposition that to sustain a criminal charge 


proof of marriage is necessary. 


Identity of the fust Jiusband wilh the person p 
to be alive at the time of second inarriagc m 
established by proving a photographic „ /^nt 

first husband shown to witnesses present ^ 
marriage, Tohon, 4 F. & F. 103 ; U. 
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132=26 L. J. (M. CO 10; Stmpsou, 15 Cox. 323. See, 
however, Frith v. Frith, [1896] P, 74. 

Where an actual marriage has been celebiated 
With the Ifonii fide intention of mating the parties man 
and wife, the Court will picsuinc everything that is 
necessary to make the man lage foimally legal, on the 
piinciple omiufl pKmmtm'nr ntc esse actn. See liv Act, 
6. ll-l, cl (e). 1 Cr. L, J. 701. In two cases of bigamy, in 
one of which the maiiiage was performed in a Wesleyan 
chapel, in the othei in a building adjoining a church 
which w’as under lepair. the Comt piesumed that the 
places weie duly registered and dulj’ licensed R.v Main- 
ararnjj.D & B. 132=26 L. J. (M C.) 10;Jf v Cres^teell, 
1 Q. E. D. 446, In this lespect there appears to be no 
difference between civil and criminal cases. Where 
a marriage had been celebiated by a duly authorized 
clergyman in a pnvate house, whcie it would have been 
unlawful without a licence irom the Bishop, and there was 
no evidence of anj licence . and the Bishop swoie that to 
the best of his lecollection he did not give any licence, 
and that he would not have given one in the particular 
case, as the parties had been living togethei in concu- 
binage, the House of Loids held ihat the presumption 
m favour of mairiage must pievail Puts v Piers. 2 H. 
L. Ca, 331. So in 12 C. 706, wheie a mairiage would 
have been unlawful by reason of the affinity of the 
parties, without a dispensation from the Homan Catho- 
lic Aichbishop, the Oouit assumed that such a dispen- 
sation liad been given. See 19 M. 273. In all these cases 
the clergyman would have been acting m violation of a 
perfectly well-known duty, and would have been liable 
to punishment if he had inained the parties without the 
necessary authority. 

beiDf 

bratg 

only 

the 1, 1 

is afact which must be proved by evperts, that is, by per- 
sons specially skilled m it, either by virtue of their profes- 
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sion as law3’ei's, or as holding some onice wJilcIi requires 
a special knowledge of the branch of la^ ^\hich is to be 
proved, Swisex Peeragt case. 11 Cl. & F. 85, at 134. 
Where it was necessary to prove the validity of a Scotch 
marriage, it was held that the evidence of the sisler 
of one of the parties, to the effect that she had been 
married in the same way, and that people in Scotland 
were always so married, was not merely insufficient, bat 
inadmissible P. v. Povetj, Dearsl 32=22 L. J. (M. C.) 
19. And the same decision was given where the evidence 
offered was that of the Roman Catholic priest who per- 
formed the marriage, who said that Jie had performed it 
in accordance with the law of Scotland, and that he had 
celebrated numerous marriages in the same way during a 
peiiod of twelve yeai-s. P. v. Savage, 13 Cox, 178. 0“ 
the other hand, where U wasproved that a marriage «« 

performed m Illinois between two Roman Catholics, veo 

weie English subjects, by a Roman Catholic priest, in a 
Roman Catholic Church, after the publication of bannSf 
according to a marriage ser\'ice read from a book, it 
held by the majority of the Irish judges to be valid, inm* 
out any evidence of the law of Illinois. The decision 
was put upon the ground that the evidence ® 

marriage which 'vas valid by Englisli law, and by the la 
of the Roman Catholic Church, and that it . 

assumed, in the absence of evidence to the contrary, t^a 
it was not conttary to the law of Illinois. P- v* 

14 Cox. 308. 

According to English practice, foreign law must 
proved by the oral evidence of the expert relied on- 
India the Coui t may inform itself, or receive inforina - 
by means of published collections of the law or a 

ports of the fercign country, or by the opinions of ctP 

to be found in their works. Ev. Act, ss. 38, 45. CO, ■ 

202. Domicile determines the Forum 
to grant Divorce. — The courts of a ^ , f.T 

coinph'to jurisdiction over bis matrimonial " j.. 

leganl to divorce, und tlietr decisions, and all * ^ 

^qucnces flowing from them, ought to be accepts , 
courts of e\ery otiier nation. 
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" A‘ a General rule, it mix l*c itcil that jurisdiction in matters 
lu.klnmoDiai dcjvinds upon the domicile of the parties to a marriage 
at the time of the cointnencem«*nt of the proceedings for a diaorce 
The l'ncli‘=h Dncrec Court han jnnsdielion to dissolve the m image 
of an\ partie-* dom'cilod iii Hiigland at the comroeucenient of such 
proceeding®, and this indepen lenllv of the residence of the parties, 
the allegiance of the pirties. the domicile of the parties at the 
time of the intrrisgo, the pl.tce of the marriage, or the place whore 
the n.itrnnonial ofTcm.' or olTcnrt.s have been committed " l’,r 
Lojvs L T. I h. \ •....!/// ..(1892) p,240at243. 

X remarkable illustration of this rule will be found in 
the ca«c of H’l/tow v L- R., 2 P. &D. 435. 

There both parties, at the time of their marriage, and 
up to the date of their final separation, were resident 
and domiciled m Scotland The inairiage was m Scot- 
land, and the adultery was in Scotland Some time 
after the separation, the husband took up his residence 
and became domiciled in England. He then brought 
his su.t for divorce in the English couit, and it was 
held by Lord Pen/ance that the court not only had 
junsdictKin. but that it nas the proper court to sue 
in At one tune it was supposed that the decision in 
LoUei/\ case. Russ & Ry. 237 had settled that no 
foreign court could dissolve a maruage celebrated m 
England for a ground which would not, in England, 
justify a divorce a iinculo matnmonii This notion, 
however, was finally overruled by the House of Lords m 
tlie ca'-e ol Haireij v. Farnie 8 A C 43 ; see per Loid 
8elh<ji ne, at 50. Theie a domiciled Scutchinan came to 
England and there maiiied an English lady They went 
to Scotland to live, and the wife obtained in the Scotch 
court a divorce a vinculo matrimomt on the giound of the 
husband’s adultery which m England would only have 
lustified a judicial separation He returned to England, 
where he married anothei English lady during the life 
of the foi mer It was held that both the divorce and the 
second marriage were good Lord Selborne pointed out 
that the teim " English marriage,” as used in Lolleijs' 
case meant a marriage which, being entered into by a 
domiciled Englishman, became exclusively subject to 
English law , that the resort to the Scotch court, m bis 
case, was merely collusive, and that he had undergone 
no change of domicile which would justify the action of 
52 
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that court. This ruHng was folloiced in Amitage v. 
The Atty-Gen, [1906] P. 135. There the petitioner, an 
Englishwoman, first married an American citizen 
domiciled in New York but temporarily residing and 
carrying on business in England. She subsequently 
instituted divorce proceedings in South Dakota and ob- 
tained a decree on grounds which neither the English 
courts nor the New York courts could recognise as valid 
for a divorce. Subsequently she married one Arrnitage, 
and on its being proved that the New York courts would 
recognise the South Dakota decree of divorce, it was 
held the English courts were also bound to iecogtii?e its 
validity and the subsequent marriage was therefore valid. 

It is equally well settled that no foreign court can 
effectually divorce parties who, at the commencement 
of the suit, are only temporary residents within their 
jurisdiction. Such a decree may operate in the country 
where it is given, but it will be disregarded by 
couits of the domicile, or of any other country. This 
was first held in England in LoUey's case. Russ. & Rx* 
237. There a domiciled Englishman was indicted for 
bigamy, he having married a wife in Liverpool, and, 
afterwards, having married another woman m the 
same place during the life of the (irst. He 
ed that he had gone to live in Scotland, and tha 
theie his first wife had obtained a divorce a vhtcuo’ 
viatrivionii from him on the ground of his adultery. 
The plea was held bad for the reasons above 
Similar decisions were subsequently given by the Uou^e 
of Lords. Dolphin v. Kobins, 7 H. L. Ca. 390 ; >. 

Gould, L. R. 3 H. L. Cn. 55. Conversely, the 
court refused to grant a divorce where the origins^ 
domicile, marriage, and cohabitation was in Jersey, an 
the husband then abandoned his wife and 
new domicile in America. The allegation, ^bat the wi . 
after her desertion, had acquired a domcile in Eng an. 
assuming it to be legally possible, was held ' 

as it appeared that the husband had never come 
the jurisdiction of the English tribunal. Le Stitur v. < 
Sueur, 1 p. D. 139. So the English courts have m 
variably refused to recognize divorces granted oj 
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American courts, at the suit of a wife against a husband 
who was not domiciled within the American jurisdiction. 
Share V. Attij.-Gen„ L. R.,2 P. & D. 156; Green v. Green, 
(1893) P. 89; see .Irmt/njfe V. TAf- /Iffy .Gc« , (1906) P, 
135, for a case where the husband had an .American 
domicile 


It has been several tunes laid down m the Scotch and 
English courts, that, for the purpose of founding valid 
proceedings for divorce, there might he a matrimonial 
domicile, which was something siiort of a complete and 
actual domicile, and something mote than a mere tciu* 
porary or collusne residence (I was defined as being 
the peimanent matrimonial home of th" p.ujies for the 
time being. Pitt v Pitt. 4 McQueen, 627; iirodie v 
lirodie, 2 Sw. & Tr. 259=39 L J. (P. & M.) 185; 
Niiaffnf V ytinrjef, 4 P. D., I. Thi.s doctrine, however* 
was finally set aside by a decision of tJie Prjvj- CouadI 
in a case from Ceylon. //('iVcsiirifr V [^e -VcsKrirr, [1895] 
A. C. S17.* The plaintiff was a membei of the Ceylon 
Civil Service, but it was admitted that he retained his 
English domicile While on leave of absence, h-^ rnir* 
ried a French lady in London, with a View to rH’-ntoin'i 
his lesidence in Ceylon, as, m fact, he did. Hevr-ral 
years afterwards he sued hei foi a divorce, chirdfi-i 
thiee acts of adultery — one committed on a 
returning fioin Euiopc to Ceylon, one in France 
third in Ceylon It was found hv the Comj/jj:>'<. Ti i 
the Ceylon couits had jurisdiction to mani » 
vinculo, and the Procedme Code authonz(.(j j . , ' 'J 
to sue for a divorce on the ground of adiilt^n'* ^ 
court in which he was resident It vi’as 
that there was no rule of the Roiuan.Jj 
which was the lex loci, whicli 
any statutory provision which confeiietl a 
to divorce peisons aot domiciled 
It was contended, however, that uiter/iahr 
recogni 2 ed such a jurisdiction m the 


• The Board on tbia occasion w« dasigiiedly c,. T" — 
tncluda the leading English, Scotch, and Iti4& i* 

was practically a decision ol the House cl Lori, »• of tb« 

Jndiciil Committee, folld. Sinclair’s Divoret [18>ii § 
iage y. AfvtyCa'jc, (1898) P. 173 ; Beberts y. Brtnnon ( j 
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matrimonial domicile, and undoubtedly, if such a doratcile 
could exist, it would have been created by the facts of 
the case. This contention was overruled. Their lord- 
ships admitted “that there were unquestionably other 
remedies for matrimonial misconduct short of dissolution, 
which, according to the rules of the y»s gentivvi, might 
be administered by the courts of the country in which 
spouses, domiciled elscw’here, w'erefor thetime resident;" 
for instance, alimony, in the case of desertion, or judicial 
separation in the case of croelty. “In order to sustain 
the competency of the present suit, it was necessary for 
the appellant to show that the jurisdiction assum^ by 
the District Court was derived, either from some recog- 
nized principle of the general law of nations, or some 
domestic rule of the lloman«Dutch law. If either of 
those points were established, the jurisdiction of the 
District Court would be placed beyond question, but the 
effect of its decree divorcing the spouses would not he 
the same. When the jurisdiction of the court exer- 
cised according to theiulcs of international law, as m 
the case where the patties had their domicile within its 

* ’ 5- > • • jjjarj-iagc ought tobore- 

civilizcd country." “On 
rce a vinculo, pronounced 

by a court whoso jurisdiction was solely derived from some 

rule of municipal law peculiar to its jorum, could no , 
when it trenched upon the interests of any other coimtrj, 
to whose tribunal the si>ou*=;es were amenable. 
c.\tra-territorial authority.” Their lordships then pro- 
ceeded to e.^aniine the thcoiy of a matrimonial doiuici e 
as distinguished from a domicile of succession, an' 
concluded by stilting that they had **coine to the cone i 
Sion that, accoiding to international law, the nomici 
fot the time being of the married pair afforded the on , 

* truck tesif o^jun'scfictron to ihe 

It iVi'll ho observed tlial in this case no iurisilieho" 
dfsso!\\ «!iich marriage's had lieon corifcrn’d bJ 
CoIoiiml\ljcgisI.itiir«', and no discussion arose as to ' 
the elTcctVpf such an authority might have been 
question \ght, however, very casjjy arise in rega 

Indian di Vccs. Dy Act IV. of 1809, s- 2, the in 
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courts are authonzed to giant divoicea a linculo ?ti(drt- 
Triortit, where the marriage has been celebrated or the 
matrimonial offence has been committed in India If 
the offence hasbecn committed m India, it is unnecessary 
to show where the marriage was celebrated ; 20 B. 362. 
The Act does not apply to Christian com erts m lespect 
ofamariiage contracted while the parties wore Hindus; 
17 M. 235. Of course the Indian Divorce Act has no 
authority m the English courts, and a person so divorced, 
if doiuiciled in England, might find, it he married a'^'am, 
that his children would be treated as illegitimate, and 
that ho himself was indictable forbijiamy Should such 
a case ari«e, its (U'Ci'5ion would probably turn upon the 
awswct to tUo whether the e\eicise of stteh a 

jurisdiction trenched upon the mteicsts of the motner 
country In one respect it might be said to do so. as a 
sfafiis go\einod by the law of England would be liable 
to be dissolved for reasons for which it could not be 
dissolved by English law On the othei hand, it might 
be aigued that the Indian legislation is only a branch of 
Imperial legislation The Act of 1 tfbO was passed m a 
council, whose powers were given by an Act of 
Parliament, and every member of whicli was directly 
appointed bv the Crown It was assented to by a 
Viceroy who was the immediate lepvescntativ*" of the 
Crown It might have been disaMowed, and theufoie 
was really confirmed by the Ciown acting imdei the 
advice of its Government foi the time being The 
object of the Act was to piovide for the ughls of 
European British subjects, the great majority ot whom 
were well known to be domiciled in Kngland. It would 
seem, therefoie, that a juiisdiction conferred in this 
way must have been intended to be effectual, and it 
could not bo so unless it was concurrent with the English 
jurisdiction and entitled to full recognition by the 
Englisli couits. 

203 Cohabitation under pretence of Marriage, (s. 
493.) — It IS difficult to see the distinction between the 
offence created by s 493 and those under the three 
following sections Eveiyonc who, knowing that he is 
already married to a woman still living, marries 
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another woman who believes that he can lav fully 
marry her does by deceit cause a woman who 
not lawfully married t<> 

married to him. This is ‘"''f 

in ninety -nine cases out of a ''Undred where a 
commits what in England is called ^"5““^’ 

India is defined by s. 494. As 
assumed to follow upon a bigamous 
makes up the complete offence under s. . 4. 
offence defined by s. 496 is only a special 
deceit which is an essential under s. 493. U „ ^ 

suggested that s 493 is intenned to r t,, 

man who goes tliiougli a ' ,,'ts to he 

knows to be a meie nullity, but which he lep 
a geniiino and binding marriage. » cleiuent 

specially provided tor by s. 49C, unless t 
cohabitation, following upon the sup- 

specified ms. 493 an<l omitted in s. 495 ma^io 
posed to make the dWcrcncc. ^o'b“P ’ Jjjj 'which arc 
intended to diaw a distinction bet\ thoiwh luH' 

possible under s. 494, where a man „„s,„, 

takenly, believes that he is l"f ‘[f\‘,",|’jScdec that 
and oases in which he acts with the ful “ ,„jy 
he is not so entitled. , the la»c' 

be between ss. 4 93 and 490, and tba ^ marriage 

section the deceit consists in bnngin„ the 10 ™!“ 

known at the time to bo invalid, wfe^ ' marriage 

section the deceit consists in “eting 1 found 

which was supposed to bo valid to me that 

out to be invalid. It has been of a 

the offence intended by s. 49.3 is th F j „ho 

husband, who has perhaps t*e';,'o”K „ t. her hlishanf 
induces the wife to behevc that is 

and v/ho thcrchy gets^posscssion ot .cr. 
rape as defined by s. d<5 (4). Tho o „ ^ she >«»>' 

capable of connnitting the^_substan I'C ,.f,j^cr tbi? 
be convicted of an abetment of an t the 

section. It. V. Itavi, 17 Cox. 609 ; hut m a 
section has remained a dead letter ti\e 
enactment as no reported cases ore mun 
language of'this section had to he construe 
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204. Bigamy. — The offence which is defined by s. 494 
consists in marrying again, while the person so 

marrying has a husband ot wife living, and secondly, 
where the second marriage is void by reason of its taking 
place during the life of such husband or wife First, 
the w'ords "husband or wife" iiicmu pt isons who are 
legally such. Suppose a man marries .\,anil then mar- 
ries B during the life of A. and then maines C, he 
commits bigamy hy his marruige with B. and again by 
his marriage with G, if A is still living. But if A had 
died before the marriage with C. but U was still living, 
he would not have committed bigaiu\ , because B was 
never his wife 1 Hale, 7‘.C OUJ . It v W'lllshiie.Q Q.B. 
D.366; ChadnicLllQ. B. 205=2 Cox. 381 ; Any 16 
Cox. 292 A marriage which is voidable, but not void, 
is a good marriage till it is set aside, and the evistenco 
of such a marriage wheie both pai ties weje living 
would rendei a second marriage by either bigamous Ji. 
y.Jniolf, 2 Moody. 140. As, for instance, a raaiiiage 
contracted under such fraud or deceit as would justify 
a court in setting it aside, Scott v Sebright. 12 P. D., 21, 
would not eniitlc tho parU so deceived oi coerced to 
mari> again while the first roaniagc was in foice. 
Where, however, the option has been exercised, as 
where a Jtulnmraedan girl, who was given m marriage 
before puberty, elected to set aside the maiuage after 
puberty, she would commit no offence under s 494 by 
marrying again 19 C. 79. Muhaminedan law lecog- 
nises several forms of union just as ancient Hindu law 
did, gioupmg them into approved and distippioicdforins 
of marriage It has been held thataWiA.a/i, 6 W.R. (Cr.) 
60, or Sflyat, 3 C. L. R. 410 & 7 C,L. R. 354, oi Pat, 
2 B. H. C, R. 117, 12 C, P. L. R. 19, aie all recognised 
forms of marriage, but not jne celebiated m Jhingarara 
form, 1888 P. R. No. 25; 1890 P. R. No. 90 ; 1909 P. 
W. R. (Cr.) 22=n Cr, L. J. 155=4 Ind. Ca. 1042. 
Whether marriage with a Mubummedan divorcee 
during her period ot Iddat is lawful and theiefore not 
penal under s. 494 has been a moot point . such a mai- 
nage was held valid in 9 Bom. L. R. 207, but unlawful 
and bigamous in 1882 P, R, No. 43, and in 1912 P. W. 
R. iCr.l 1=1912 P. L. R. 83=13 Cr. L. J. 136=13 Ind. 
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Ca. 824. The point has, however, been iiuthoritailvely 
decided in 39 C. 409=16 C. W, N. 451=15 C. L. J. 
263=13 Cr. L. J. 257=14 Ind. Ca. 641. In this ca=f 
a Muhammedan hnsband embraced Cliristianitj', and 
under Muhammedan law the niaiiiage became 
ijj&o facto. He, however, reverted to Islam (hiring the 
period of her Iddat. The wife had le-inauicd biforc 
the expiry of the period of Iddat. The High Court held 
the second marriage though invalid under Muliaiu' 
medan law by reason of the fact it to dc place before the 
period of Iddat, was not void by reason of its h.umg 
taken place during the life of the first husband, and 
consequently no offence under s. 104 could be made out 
as the parties acted in good faith on what the) be* 
lieved to be a sound interpretation of a very dillicu ^ 
point of Muhammedan law As to proof of mam^t 
among jNEuhammedans sec 10 C W- N. 982= ^ 

L. J. 152, where it is suggested that the deemon 
in 19 C, 79, would have been different if tin* 
riago of the infant theie had been in the presence n 
fdthei instead of the mother. Where a 
husband alleged that he had manied six \mm‘s, * 
dodge the rule of Muhammedan law, that a man 
have only four legal wives, he had kept ^ , 

four partially divorced hy pronouncing ‘ 
once or twice (and not thrice), it was held n ' 
under eithei s. 4U7 or o. 498 couUl be j. 

spoct of the fifth or the sixth wife, JB75 • ' 

as to Jews, see AWian’^cn, 17 Cox. 630 and • « 

Woo{(r. 15 T. L. R. 250. 

Kot only must the fust mairiage have been orij 
legal, hut it must be in legal force at the lu 
second marriage. The Explanation states ^ ‘ 
section docs noi extend'to any person lie- 

ha-, been declared void by a court of comP'Ac J 

tion.” Nothing is saidas to theca'-e of marriap^ ^ _ 

have been severed without decree, tu^r- 

cognised hy the (a »v or usage of tb® P''’^" ® 
riagev The right of Muhammedans to <iu‘Y . jj 
wives without legal process is undoubted. . . 

Ij. Ii9, ’ihr,. and no wife «o divoie('d could 
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for marrying again Numerous cases have occuried in 
which Uindu women, chaiged un lers. 49 i, have pleaded 
that their former marriage had been put an end to by a 
proceeding in the nature of a divorce. In a riombay 
case the Court hold that the custom had been made out, 
but that the divorce was bad as not being in compliance 
with tht custom 6 B. 126. In Calcutta the defence 
ivas held lo be g/x)d. 19 C. 627. See, as to tJie valid- 
ity of such dnorces 17 M 479 ; 7 B. H. C. R. (A. Cr.) 
133; 11 B. L. R. 129=20 W R, (Civ.) 49 ; Stra, H. L. 
5-2 . -2 Mac N If I. 1-2L . 4 B. 330 & 545 ; 7 C. L. R. 
354; 12 C. P. L. R. 19; 1 C. P. L. R. 18; 2 N. 
W. P. H, C. R. 300 ; 3 C. 305. In Madras where 
a caste custom was set up to the effect that a 
marnago is dissolved if the husband says that he 
does not want his wife, and she gives him liack her 
tall, but the sessions court, declined to admit the evi- 
dence in proof of the custom, on the ground that 
custom could not be recognised, being immoral, the 
High Court disagieed witli its reasons holding the 
custom was not imtnoi.i! and the parties ought to have 
been allowed to let in evidence. Weir 1. 563. In 
other casus the plea was held bad on tlie ground that 
the particular custom relied on was bad. us being con- 
trary to public policy. 2 B, H. C. R. 117 at 124. [See, 
for a coirection m the report, 5 B. H. C. R. (Cr. Ca.), 
19 ;j IB 347. In no case was it suggested that a judi- 
cial divorce was in all cases necessaiy. 

It is an essential element in the offence that the case 
should he one " m which such marriage is void by 
reason of its taking place during the life of such husband 
or wife ” Poisons to w’hom polygamy is permissible, 
are not witbm the law. Theiefore a Hindu or Maham- 
medan man would not be punishable under s 494, but 
a Hindu ol Muliainmedan woman would, since their law 
admits a phuality of wives, but not of husbands. 6 W. 
R. (Cr.) 60; 4 B. 330. With some of the hill tribes, as, 
for mstince, the Tolatof the Nilgiris, the case is just 
the opposite, each woman becoming successively the 
wife ot all the brothers of the family. 
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It has been decided in the Trial of Earl liussel b}' his 
Peers in Parliament, [1901J. A. C. 446, that a British 
subject would be amenable to the jurisdiction of the 
British court even though the ceremony of the alleged 
second marriage was gone through in a foreign countiy- 
Theie Eail Russel purported to obtain a divorce fiom his 
wife in the courts of the State of Niveda and the very 


next day married a lady there, and on his return to 
England was indicted for bigamy. On a preliminary 
objection to an indictment that the ceremony of mat- 
riage was gone through outside the British Dominions, 
Lord Halsbury (Lord High Steward) overruled the 
objection remarking that the British Legislature was 
competent to legislate foi British subjects wherever 
they may be. Another question which has been decide 
in England, but has only occasionally arisen in India, 
(1876 P. R. No. 19) is this: Whether a second marriage 
would come within the statute where it was void or 
some reason applicable solely to tbo facts of the pa*’ • 
oular case, and not merely by reason of its being o 
bigamous character. In an Iiish case, 7?. v.Fanni^> 
10 Cox. 411, the second maniago was void by statute, 
being celebiated by a Roman Catholic priest between 
Protestant, who falsely represented himself to be 

Roman Catholic, and a Roman Catholic. The . 

Criminal Appeal held that the second marriage uas 
a marriage at all, and therefore that there coul . 
conviction for bigamy. This case was o 

li. V. Allen, L. R„ 1C. C. R. 367. There the secon^ 
marriage was contracted by the man with the ni 
his deceased wife, and was theiefore void un ei 
statute .5 .1- G Will. IV., c. 54, s 2. It was conten 
on the authority of E. v. Fanning, but in -y. 

several older English cases, that theie w^ no ® ^ 
Tins contention was oveiruled. Cockburn, C. •• p ^ 
out that the object of the English statute ^^1 

prevent polygamy, that is, the oo-existence o v 

wives, which w’as impossible by our law, bu ° 
that IS, the co-existence of a real and an lyed 

“It is obvious that the outrage 

in such a proceeding will not be less, because gj,g<.i 3 l 
to the second marriage may be under some i* 
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incapacity to contract marnagc. The deception ^Vlll not 
he less atrocious, because the one party may have in* 
duced the other to go through a form of marriage 
known to be genci-ally binding, but inapplicable to their 
particulai case.” 

“ In thus holding it is not at all necessary to say that 
forms of marriage unknown to the law, as was the case 
inB«rtv i]Mrt.2Sw.&T. 88=29L. J.(P.&M.,)133.(a 
case of a Scotch marriage celebrated in Australia, no evi- 
dence being given that such marriages were recognized 
by local law.) would suffice to bring a case within the 
operation of tlie statute We must not be understood to 
mean that every fantastic form of marriage to which 
parties might think proper to resort, or that a marriage 
ceremony performed by an unauthoiizcd person, or m 
an unauthorized place, would be a marrying within the 
meaning of the 57th section of 24 A 25 Vict., c lOO. It 
Will be tune enough to deal with a case of this descrip- 
tion when it arises. It is suiricient for the present pur- 
pose to hold, as wo do, that where a peison already 
bound by au existing mauiage goes through a form of 
marriage known to, and recognized by, the law as capa- 
ble of producing a valid marriage, for the purpose of a 
pretended and tictitioue marriage, the case is not the less 
W’lthin the statute by reason of any special circumstances, 
which, independently of the bigamous chaiacter of the 
marriage, may constitute a legal disability in the parti- 
cular parties, or make the form of marriage resoited to 
specially inapplicable to their individual case.” 

This latter decision was again approved followed 
by the Irish Court in R. v. Griffin, 14 Cox. 308, The 
statute upon which all these cases rested, 24 !c 25 Vict., c. 
100 s. 57. provides that “ whoever, being married, shall 
marry any other peison during the life of the former hus- 
band or wife, shall be guilty of felony.” Boes the addition 
of the words which are found in a. 494 make those cases 
inapplicable? It seems to me that it does not. Each 
statute is intended to punish bigamy, but the latter at 
the same time protects polygamy, where it is allowable. 
The Penal Code was passed before the decision in 
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It. V. Fanning, and after the eailier En^liah cases, J?, v 
Benson, 5 C. & P. 412; It. \. Biaicn, 1 C. & K. 144 in 
whicli the doctu'ne aftiiiucd in It. v. Allen was laid 
down. These cases must liave been familial* to SirB 
Peacock, who passed the Penal Code, and there appears 
to be nothing in the language of s. 494 to show th.it a 
diCfeient doctiino was intended to be introduced See 
1869 P. R. (Cr.) 2 & 1876 P. R. (Cr.) 19. 


Conjlict of Lau's . — The I'arious inairiage laws which 
exist in India, and the possibility that the same person 
may become subject to different laws, may give rise to 
curious questions under s. 494. In England on an 
indictment for bigamy, the questions would be (1)5 
Had the accused a living wife or husband ; and (3) Did 
the accused having such living wife or husband 
to go through a form of second marriage ‘t But in India, 
a thiid question, which is thecrucial question iu cases o 
this class if the first two questions are answered aliirma* 
tively, would arise, and on the solution of which wou 
depend the guilt or innocence of tlie accused; t ts 
question is, Is this a case in which the second 
is void by reason of its having taken place during the 
of the other spouse to the fust marriage ? In the 
women, whether Hindu or Muhaminedan or 
this third element is of vety little importance, Wei • 

565; 1882 P. R. No. 43, except in such cases as wua 
the artizans of Bfalabar or the Todasof Nilgiris amoOe^^ 
whom polyandiy is recognised by usage. But the q 
tion IS of vital importance in the case of men, 
those who oscillate between monogamous 
ous forms of religious persuasion. In 10 M- 218, a 
girl, who liad been baptized in her mfancy, an 
afterwards reverted to Hinduism, mariied a Hio • 
subsequently discarded her on account of the ap 
She was then le-admitted into the Christian ’ 

and married a Christian, her first husband .o 
alive. It was held that she had committed ® 

The same decision was given where a ^mau 
woman became a convert to Muhammedani . 
then man led a Muhammedan. 18 C.264; i HO* 
330; 1870 P. R. No. 32; 1907 P. W. R* 
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18 C. 252 The arginiK'nt founded upon the rule of 
Hindu law. that an apostate wife is civilly dead 
(1 iVyr/. L C on II !. 12i was sought to he applied 
that if she was dead such ci\il death dissolved her 
prc-esisting Hindu inarnage, leaving liei fret to con- 
tract a valid Mtihainincdan niamagc, hut tins con- 
tention was overruled, as the operation of the rule is 
confined to civil rights and cannot affect cuminal ha- 
bilitv under s I'M 18 C. 264. In each case the con- 
clusion was necessary, as soon as it was found that the 
first marriage was not dissolved by the cliange of 
religion. In 3 M. H. C. R. Appx. 7 approved in 4 M. 
H. C. R. Appx. 3.. a Christian convert tnarned a wife 
according to the rites of the Christian lehgion. He 
then relapsed into Hinduism and inarned a second wife, 
a heathen, according to Hindu usages, his first wife 
being still alive. The Sessions Judge convicted him 
under s -104. but the conviction was ^jiiashed on appeal 
by the High Court. IhUotcty, J., consideied that it 
was evident that if the prisoner liad rc.illy cotnu under 
Hindu law, then hts second iiurriagc was not void by 
reason of the former having taken place, since the 
Hindu law permits of polyg.uny If, however, he still 
continued under Clirisiian law, then his marriage 
according to Hindu ceremonial was a mere nullity, and 
the second marriage was void from its inliercnt in- 
validity, and not by leason of the continuance of the 
former iij.iriiage The soundness of the second leason 
is no doubt open to question, having regard to the 
ruling in 11 v Allen, L. R. 1. C. C. R, 367, but the first 
reason still holds good. It was held in Weir I. 563, that 
the principle is incapable of being extended to women, as 
they aie restricted to one husband at a tune. When a 
Roman Catholic Paitafi Christian, having a living wife 
mariied accoiding to Christian rites to a Christian 
woman, renounced Christianity and mained a Hindu 
wife, Abdiir Rahim, J.. itiled, as a matter of law following 
3 M. H. C. R. Appx. 7, there was no case to go befoie 
a jury. 33 M. 371 = 11 Cr. L. J. 682=8 Ind. Ca. 572. 
But if, at the date of second marriage, the husband still 
remained a Christian, then the existence of his Christian 
wife would render the second marriage invalid, and he 
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would be liable, as the second marriage would be 
merely an adulterous union. 30 M. 550=17 M.L.J. 
476=2 M. L. T. 345=6 Cr. L. J. 338. In this case, 
there is a dictum of Benson and Wallis, JJ., to the 
effect 3 M. H. C. R. (Appx ,) 7, is unsound for both 
the reasons given by Holloway, J., and their decision 
would have been the same, if the husband had formally 
renounced Christianity before the second marriage. But 
this dictum did not prevail with Abdur Rahim, J., in 
the later case cited above. In 30 M. 550, the accused 
was not represented, and the learned judges had not 
the benefit of an argument on behalf of the defence. 
Innes, J., in 3 M. H. C. R. Appx. 7, said : “ If, in becom- 
ing a Christian, a man took upon himself the obligation 
of monogamy, i.e., if the Christian religion restricted 
him, on his embiacing it, to one wife, then I should 
say that if such person married while still a Cbiistian, 
he could not afterwards throw off his obligations 
by a mere change of religion. But , I do not 
think that a profession of Christianity ip^o facto, 
imposes any such obligation, though, doubtless, the 
tendency of Christianity is adverse to polygamy* 

'' Then it does not appear to me that the Hindu law 
could legard the second marriage as void by reason of 
the wife of the fitst marriage being still alive, since the 
Hindu law, in re-adraitting the prisoner to caste, wou 
altogether ignore the status which he had just abandon- 
ed, together with all obligations contracted under it, an 
would not recognize anything as a marriage which was 
not entered upon by him as a Hindu, and with ^ 
forms and ceremonies.” This may be one reason w y 
the legislature, while providing for men and women 
entering the Christian fold forsaking their non-Christian 
wives or husbands, facilities to acquire a new wi e o 
husband, as the case may be, under the 
Native Converts Marriage Dissolution Act ^ 

purposely refrained from affording similar facilities 
married people forsaking the Christian religion. 
there must have been other reasons also for the a sene 
from the statute book of any such legislative provision* 
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The obligation of inonogamj', if any, imposed upon a 
Christian, arises, not, as Mr. Justice Itines supposed, 
from the Christian leUgion, but from the universal law 
of Christendom founded upon that religion. That law 
attaches absolutely and permanently to every inhabitant 
of a Christian country, so long as he is domiciled m such 
a country Domicile m India carries with it no such 
obligation, each class of the community being governed 
bj' their own law and usage. Native Christians are 
bound b\ the laws and usages of the p.iiticular class 
to which they attach or assimilate themselves. <50 far as 
those practices can be reconciled with the piofession of 
Christianity 9 M. 1. A. 195=1 W. R.(P. C.) 1 ; 12 C 706. 
The ohligation of monogamy is certainly a part of the 
customary law of eveij class of Native Chiistians, and it 
is of the essence of evciy marriage that can be called a 
Chustian marriage ^ dOOatpp 709-800* Cana 
Native Christian, who lu'' contracted such a marriage, 
throw off its obligations, and entitle himself to another 
wife, meiely by becoming a Muhaminedan or Hindu V 
As between hunself and his wife hecei tamlv cannot. Such 
conduct would, under s 10 of t)ie Indian Divorce Act IV 
of ISGO, as amended oy Act X of 1012, entitle the first wife 
to a divorce Independently of the Divorce Act, there 
can, I suppose, be no doubt th.u a matinnonial couit 
would treat such second inuuiage asaduUeiy, foi which it 
would grant the fiist wile a judicial sepaiation If the 
intercouise of a man with a so-called wile can be tieated 
as adulteious, it can only be because his marriage is void, 
and, in the particuiai case, that could only be because 
of the previous mairiagc The suggestion of Mi. 
Justice Hollowav, that if Christian law was still binding 
upon the Christian after be had become a Hindu, the 
same law would treat the second marriage as absolutely 
void, seems to be irrelevant to a charge of bigamy 
according to the decision m R v Allen, cited above, 
A peiRon who professes to be a Hindu, and who may be 
reasonably supposed to be one, and who contracts a 
Hindu marriage with a Hindu woman, does an act which 
is apparently legal ; and if, m consequence of circum- 
stancefi peculiar to himself, it is not legal, he commits 
the very offence which is the essence of bigamy. 
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would be liable, as the second rtiarria^e would be 
merely an adulterous union. 30 M. 550=17 M.L.J. 
476=2 M, L. T. 345=6 Cr. L. J, 338. In this case, 
there is a dictum of Benson and Wallis, JJ., to the 
effect 3 M. H. C. R. (Appx.) 7, is unsound for both 
the reasons given by Ilolioway, J,, and their decision 
would have been the same, if the husband had formally 
renounced Christianity before the second marriage. But 
this dictum did not prevail with Abdur Bahiin, J., in 
the later case cited above. In 30 M. 550. the accused 
was not represented, and the learned judges bad not 
the benefit of an argument on behalf of the defence. 
Innes, .T., in 3 M. H. C. R. Appx. 7, said : “ If,m becom- 
mg a Christian, a man took upon himself the obligatiua 
.of monogamy, f.e., if the Christian religion restricted 
him, on his embracing it, to one wife, then I should 
say that if such person married while still a Cbrnton, 
he could not afterwards throw off his obligations 
by a mere change of religion. Bnt , X do not 
think that a profession of Christianity ipso faelo, 
imposes any such obligation, though, doubtless, the 
tendency of Christianity is adverse to polygamy- 
** Then it does not appear to me that the Hindu law 
could regard the second marriage as void by reason o 
the wife of the first marriage being still ahve, since s 
Hindu taw, in re-adojitting the prisoner to caste, won 
altogether ignore the status which he had just abandon 
ed, together with all obligations contracted under it, an 
would not recognize anything as a marriage which 
not entered upon by him as a Hindu, and with ^ 
foiius and ceremonies.” This may be one reason y- 7 
the legislature, while providing foi men and wpm®® 
entering the Christian fold forsaking their non-Chns 
wives or husbands, facilities to aeguire a new ® ^ 
husband, as the case may be, under the jegg 

Native Converts Marriage Viisolution Act XXI o ^ 
purposely refrained from affording similar 
married people forsaking the Christian religion* 
there must have been other reasons also for the a _ 
from the statute book of any such legislative provision* 
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The obligation of monogamy, if any, imposed upon a 
Christian, arises, not, as Justice Inncs supposed, 
from the Christian icligion, but from the universal law 
of Christendom founded upon that religion That law 
attaches absolutely and permanently to every inhabitant 
of a Christian country’. «o longas lie is domiciled in such 
a country Domicile in India carries with it no such 
obligation, each class of the community being governed 
by their own law and usage. Native Christians are 
bound l)\ tlie laws and u«age-> of the puticular class 
to s\hich lliej attach or .is^imilale tlK-mselve^. so far as 
those practice's can bi. remncilcd with the piofession of 
Chn«tiin iy 9 M. I. A. 195=1 W. R.(P. C.; 1 ; 12 C 706. 
Th“ (ililigaiion of tuonogjioy i-> certainly .\ part of tlie 
cii'touiary law of evert • !as> of Natisc Christians, and it 
is of the essence of everj marriage that tan be tailed a 
Christian marriage (antf 5 dOOatpp 79D•^00' Cana 
Native Christian, who hi- contracted ‘•ucli a marriage, 
throw o.T Its obligations, and eniiilc him^-elf to another 
wife, merely b> bAcoming a Mohammedan or Hindu ■-* 
Asl>etwecn himself and his wife hectriainh cannot Such 
conduct would, under s 10 of the Indian Dtcorce Act IV 
of IfabD, as amended o> .\ct,\ of 1012, entitle the first wife 
to a divorce. Independentlv of the Divorce \ct, there 
can. I 2 upi>(»?e, lx doiibi iu»t » matrimonial court 
v.'onld treat ‘■uch second m ir'iag*- adalter\ , for which it 
would grant the fir-t w»f« a jo'dicul -eparalion If the 
mtercours-e of a man with a sx^alled wife can be treated 
as adulterous, it can onlj be because las marriage is s.jid. 
and in the particular case, that could oalv be oecause 
of the prevlou- marriage Th'- tuggestion of Mr. 
Justi'e Holloway, that if Chnsiian law wa- still binding 
opoa the Chn=li3ti after be had b-'come a Hindu, the 
same law would treat the second marriage as absolutely 
'■o.d, sc-ems to lx-- irrelevant to a charge of bigamy 
^ccordin;.' to the decision m It v Allen, cited above. 
A jKrfson who professes to be a Hindu, and who may be 
rea 5 o.nably supposed to \>e one. and who contracts a 
Hindu marria're with a Hindu woman, does as act which 
is apparently ""legal ; and tf, in coasegneace of circum- 
stannee j»ecnliar to himself, it is not legal, he commit^ 
the very offence which is the e^esoeof bigamy. 
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Exactly the Baine point occurred before the Allahabad 
Court, and came on appeal to the Privy Council, in a 
case in which it was not necessary to decide it. A lady 
of Indian extraction married a European British subject, 
in a Christian chuich, and during his life professed 
Christianity. After her husband's death, she formed a 
connection with a Christian, who is described as an 
inferior clerk in the Judge’s Court, and was probably an 
East Indian. He was also married, according to 
Christian law, to a Christian woranu. who was still 
living. In order to legalize their illicit connection, it 
occurred to him and the widow to become Muhara- 
medans, and then to marry. These facts came out 
incidentally in the course of an application relating to 
the guardianship of the daughter of the widow. In 
delivering the judgment of the committee, James, L.J., 
said • '* The High Court expressed doubts of tbo legality 
of the marriage, which their loidsbips think they were 
well warranted in entertaining. 14 M. I. A., 309, at 324, 
Bee also 4. A. 343. 

Seveial cases have occurred in India of Enghshraen, 
married in the Christian manner to European wives, 
adopting Muhamraedanism, and then marrying apaia 
during the life of the first wife. It seems to me tha 
such second marrige would be punishable under 8. -iJ-*- 
If the English domicile still continued, the personal status 
would absolutely forbid such second marriage » 

200 at pp 799-800) Even if an Indian domicile haa 
been assumed, it would, I think, make no difference 
The st< 2 ti/s of an Englishman domiciled in India is a 
Christian status and is governed by all the laws 
ally recognized in Christendom, which have been adop 
m India as regards Chiistians, Monogamy is cm ai y 
one of them. If an Englishman became actually, 
not merely colourably, a Muhammedan, it may ^ 

be that the courts would judge his future procee i g 
according to the law’ of his adoption. But it is a > 
different thing to assert that they would allow nira o 
off an obligation which he had previously 
which, at the time of the contract, was indisso u 
any act of his own 
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In the I’nnjab a Mulianimedan man and woman, wish- 
ing,' for some reason to be married in Christian form. 
Were baptised and became professing Christians, and 
snbsequently were married m the Protcotant church at 
Mc-srut by the Chaplain About two years after, they 
lesumed the ^[uhammcdan faith, and continued to live 
togethei till they disagreed and parted, each forming a 
new connection and having families as the result. On 
the death of the original husband he was found to have 
madea wiU difiinheruing his \vife,\na manner which 
was admittedly invalid hv Miiharamedan law if she con- 
tinued to be his wife till his death. She sued for her 
share m the alternative, either as a Christian wife or as 
a Muhammedan wife. Tlie defence was set up that she 
ha/1 been divorced m the Muhammedan way. This was 
found against as a fact It was accordingly held by the 
Courts in India and by the Privy Council that, as at the 
tune of death the personal statut of bolli parties was 
Muhammedan, the will was invalid, and the widow was 
untitled to her share under the Muhammedan law. This 
rendered it unnecessary decide the point raised by the 
Civil Judge that the Muhatninedan marriage could have 
no effect upon the created by the Christian mar- 

luge, and could not enable the husband to divorce his 
wife in thu ’Muhammedan way Lord "Watson said : 
“Whether a change of religion, made honestly after 
marriage with the assent of both spouses, without any 
intent to cornuut a fraud upon the law, will have the 
effect of altering rights incidental to the marnago, such 
as that of a divorce, is a question ol tinportance and, it 
may be, of nicety. In the present case that does not 
arise for decision, unless it is shown that Stuart Skinner 
did, m fact, divoice Badshah Begum according to Mu- 
hainraedan foim '' After stating that upon this question 
their Lordships agreed with the Court, the judgment 
proceeded to say “In these circumstances, and having 
legard to the fact that the case (an undefended appeal) 
has come before them m such a shape as to make 
an exhaustive aiguinent from the Bar on both sides of 
the question impossible, they do not think it expedient 
to express any opinion as to the effect of a change of 
leligion, by the spouses, their domicile remaining the 
53 
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same, upon the rights of one or other of them which are 
incidental to marriage. *’ 25 I. A. 34 at 41=25 C. 537 

at 546. 

It is evident that nothing in the above remarks offers 
any encouragement to I ' • * ” ’ ’ 

spovrses, for the purpose 
partner who has made ’ 


A question of considerable difficulty under Hindu Uw 
would also anse, as regards marriages of illegitimate 
children, having regard tothenumencalimportance of this 
class and the stale of modern Hindu law which purports to 
ignore the validity of intercaste marriages not othenvise 
sanctioned by statutory provisions, 28 A. 458=3 A.L.J. 
209=3903 A.W.N.83; ISSSP.R.fCr.) 17, or marriages 
recognised as valid under thedoctvme of habit arid lepute 
as laid down by the Privy Council in Sastry VtlauUr 'i. 
Samhecctty, 6 A, C. 364, A case of this description 
arose in 34 A. 589=10 A. U J. 82=13 Cr. L. J. 705= 
16 Ind. Ca. 513, where the accused charged under s 40S 
set up the defence the woman taken away was not a 
wife because she was the offspring of a Urahmht father 
and his Banija mistress and under Hindu law there 
could be no valid marriage between such an offspring 
and a man of the Banya caste. It is needless to add 
the objection was overruled. 


Evidence of Li/e.— The continued life of the first hus- 
band or wife luiist be proved, like any other fact, x 
the case is'tried by a jury, this ijupstion must be left ^ 
them upon all the evidence in the case. If by a p® 
without a jury, it must be decided by hun subject 
usual right of appeal. A prisoner was inducted 

and married ‘ ■ ^^017 

to whether 1 • ' 1 ted 

No evidence was given as to his age. Lugh, 
the jury that he must be assumed to be still alive, 
direction was held to be eironeous. The Court sai 

“••In an i»dickB«!DtJt)rb%amy, it U incuiubent on Xl'® 
to Vrove to the satisfaction of the jury that the ftu* „[,J 
wife, as ihe case may be, was ahve at the date of t 
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liutiiASc. Thvt is p«iel> a .juestiort of tact. TUc e\:iste«ca 
oi the party .it uu antcceilcnt period may ot luvy not atroid a 
riMsonihlc inference that he li^m^ it> the subsoiiiieiit dxte. 
If, for c-sample, it were pro\cd ihel he ivis in Kood tis.ilth on 
tlie (liy preceding the second inirnage, the inference would lie 
strong, almost irrcsHtihle, thit he w.is luing on the l.itter di\, 
and the jurj would, in all probability, find th^t he ivas so. If, 
on the other hand, it were proxedthtt he was tlien in a dying 
condition, uod nothing further was piox-ed. they would piobiblv 
decline to draw that inference. Thus the question is enciiuiy 
for the jurj’. The law mtkes no presumption eiclur ivii 

V hti,„l.,,.L R,1C. C K 19S==3SL.J |M C)8S 

In a later case this singular state of ficts appealed. 
The prisoner luarried K m 18G4, and Bin 1868, A being 
still alive Ue was conviciel of bigamy Ho then inarued 
C in 1871), and D in 1880. C being still alive He was in- 
dicted in respect of the last inainage, his wife C being still 
alive. It IS evident that if A was still alive at the time of 
the luaruagc with C, the latter ncvei was his wife, Xo 
evidence was offered that A was either alive oi dead m 
1879, and the juiy convicted the prisoner without anv 
finding on that head, apparently on the principle that 
the prisoner should have proved she was alivo. Tlie 
conviction was set aside The Court held that there 
were conflicting presumptions, first, that A, who was 
alive in 1868, was still alive in 1870 . secondly, that the 
prisonei in marrying C, was doing an innocent act 
That upon these facts the juiy sliould have found whether 
A was alive in 1879 or not That ic was not for tlie 
prisonei to prove she was alive. Lord Coleudge, C J , 
said: "The piisonei was only bound to set up the hie. 
It was for the prosecution tr» prove b\s guilt Ji v. 
Wilhitirr, 6 Q. B. D. 366. The same decision would, no 
doubt, have been given in India undei s 107 of the 
Evidence .\ct If Lumleif’s case wore to occur in India, 
the jury would piobaWy be told that although there was 
a presumption in favour of the continuance of life, this 
did not lelieve them from the necessity ol finding that 
the liusband was actually alive, and that, m considering 
this question, they would have to icmeinber that the 
prosecution was bound to establish the guilt of the 
prisoner, and that her innocence should be assumed till 
the contrary was pioved. 
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Absence Jor Seven Yeari,. — Even where the former 
husband or wife is still alive, no offence is committed 
under s. 4t)4. 

“ If such hiisbnud or wife, at the time of the subsequent marri *ge. 
shall have been continuallj* absent from such person for the space 
of seven years, and shall not have been heaid of by such person as 
being alive within that time; proi ided the person contiacting the 
subsequent mat riage shall, before such marriage takes place, inform 
the person with whom such loairtageis eontraeted, of the real 
st.vte of facts so far as the same aie within his or her knoivledgc 
(s, 494, Explanation). 


In reference to the Englisli statute, which contains a 
jji'oviso exactly similar to the first part of the 
clause, Lush, J , in pronouiicmg the judgment or t e 
Court of Clown Cases Reseived, said: “Where 
evidence is that the party was living at a period wbicu 
more tlian seven years prior to the second raariias i 
there is no question for the jury. The pioviso in 
Act, ■i4 and 25 Viet., c. 100, s 57. then comes into 
opeiation, and exonei'ates the prisoner from cum 
liability, though the fii'st husband or wife • _a 

liave been living at the time when the second 
was contracted. The Legislature, by this proviso, sao 
tions a piesuinption that a peison who has n 
heard ot foi seven years is dead.” to 

IC.C.R. 196; EWdenbe Act. s. .! OB. In cjdet ^ 
raise this presumption, however, it mus 
the parties have been continually absent 
for seven years. Where the only Tuipr lived 

prisoner manied his fiist wife in l805i tha , 

together for some time, but how long ° no 
and that he married a second wife m “j. ^ 
l>roof of any actual separation fijat the 

and the prisoner was offered, the prosecution 

presumption of life continued, and tha . J ijjat his 
was not bound to show that the prisoner ^ mgrriag® 
wife .was alive within seven years of his sec -ji r^r. 
i? v.Vo»r., 11 Q.B.D. 118, 

& M. M2. Where a separation of seven ) cat 
is estabiished, the burthen of proving vears tests 

knew of Kis wife’s existence within 2 R. 1 » 

on tlie prosecution. Jf. v. Ctirgenioen, L.K*» 
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lieaion, 3 F. & F. 819 ; Dane, 1 F. & F. 233 ; Cro'?s, 
1 F. & F. 510 ; Tmjning, 2 B. & Ald.» 386. The rule 
will apply also to cases when the absence is due to 
wilful desertion, Faulkcs, 19 T. L. R. 250. Such know- 
ledge is a question of fact, and must be distinctly found. 
A finding that the prisoner had the means of acquiring 
knowledge, if he had chosen to use them, is not sufficient. 
Such facts might justify a finding that the accused did 
know that his wife w'as alive, but is not equivalent to 
such a finding. }i. v Briggs, D. & B. 98=26 L. J. 
(M. C.) 7. Where the prosecution established as a 
fact that the first husband though absent for se\en years 
was still living and that the wife having the means of 
acquiiing knowledge whether ho was dead or alive did 
not choose to make «<5e of them , she was held liable 
especially where she also failed to mention the true 
state of facts to the man with whom she pin ported to go 
through the second form of marriage, 4 W. R. (Cr.) 25; 
1900 P.R. No. 1 [conlra Cullen, 9 C. & P. 681] . It must 
further be temeinbeied that s. 108, Ev. Act, raises no 
presumption as to the time of a person's deatli It was 
held in 35 C. 25 that he who alleges that a person died 
at some antecedent time must prove that tact affirma- 
tively. But this difficulty does not anse m the appli- 
cation of the Exception to s 494 The fact that certain 
Muhamraedan jurists cxpiessed an opinion that a woman 
IS competent to re-ioany after the absence of her husband 
for four years would not save her act from s 494. The 
period of seven yeais mentioned ui the E.xception to the 
section would override any rule of Muhammedan law 
to the contiary, 1878 P, R. No. 27. 

A ditfeient case from any of those just discussed is 
where a man manies again within seven yeais after he 
has heard of his wife, but believing on reasonable 
grounds that she is dead Such a case occurred in 
England under a statute, 24 & 25 Vict., c 100, s 57, 
which is almost vcrbativi the same as the fust clause 
m the Exception to s. 494. There the Court held tliat 
although the case came within the literal teims of the 
statute, the defendant was excused by viitue of his hona 
fide mistake of fact. Under Indian law a similar decision 
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S>'’en under s.79,I.P.C. 7^v. Tolm, 
P- 138. This case over- 
^ ailed GiiioH.?. 12 Cox. 2Z7 k Bennet, 14 Cox. 45;see 
also 9 Cox. 145; It. v. Horton, II Cox. 670 : Ji. 

V. Moore, 13 Cox. 544 j 7^. v. Thovinon, 70 J. P. 6. 


The furtlier proviso tliat the prisoner must have com- 
municated his knowledge of the facts of the case to the 
poison who.m he was about to inari^', goes bejond the 
i!-nglish law. The burthen of proving such a comiuitni- 
cation would apparentiv rest on the prisoner (Ev. 
Act, s*.. 105, 10(5 ) 


The priest who hel))s at a liigamons marriage would 
be liable, 10 M. 218, but not necessarily people who let 
.1 house for the celebiation or guests who are invited 
and piesent at the ceremony, 6 E. 126; 1864 W. R. 
(Ci*.) 13. A man may be guilty of abetment even tliougb 
the gill IS incapable of committing the offence owing 
to hei. age or want of knowledge, 6 C» W. N. 343; 
4 C. 10 ; mere publication of banns is not an attemptf 
1 A. 316, It must however be remembered to secuiea 
convictioo under s. 494, knowledge on the part of the 
accused that the pievious consort was alive is not es^en* 
tial as the woiding of the section is decidedly fiee fiorn 
any leference to intention or knowledge, Jone'i, 11 
Cox. 358. 

J m ihdiction . — Where a charge is brought under 
*. 494, the offence consists in the second marriage, and 
is committed in the place where the second marriage 
took place. Consequently it can only be tried by a 
court which has jnusdiction over such an offence when 
committed in such a place. This was decided in the 
reign of Charles II. Kelyng, 79 ; 1 Bale, E- 
The same ruling was affirmed by the Privy Council m a 
case from Austialia. Macleod v. Attij.-Gen. oj M'r 
South Woks, [1891] A. C. 4S5. There a Colonial statute 
providedUhat "whosoever being married marries an} 
other peVson during the life of the former husband or 
wifg, wlmresoever such second inairiage 
shalINbe Ikble, etc." The appellant was married 
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S Wales to his first wife He was divorced fiom 
her in Missouri, wliere he married his second wife dur- 
ing the life of the first He was indicted for bigam)' in 

S Wales under the above statute, and convicted, 
the ]udge having directetl the jun that the American 
couit could not dissolve the Aiistiahan marriage The 
conviction uas set aside b)’ the Judicial Committee, on 
the ground that the offence, if committed at all, was 
committed in Missonii and bejond the jurisdiction of 
the Australian court If the statute intended to give 
«uch a jurisdiction, which their Loidships held it did 
not, it was so far ultra rues aud void Cf. the case of 
Eail Russel, tiied before the Peers in the House of Lords. 
[1901J A, C,446. 

Mo couit shall take cogni7ancc of any offence tailing 
undei ss 493— 40fi, iKith inclusive, of the Indian Penal 
Code, e.Ncept upon a complaint made by some poison 
aggiieved. s. 198. Ci P C The brother-in*law ot a 
woman who has corainitted bigamy is not a person 
aggiieved under that section. 10 B. 340; 25 A. 132; 
the husband is 26 C. 336; 25 A. 209. 

20S. Adulte.'y.— Adulten isdefined by s 497 as being 
8e^ual mteicourse with a woman uho is, and whom the 
d.'fendant knows, or has leason to bobeve. to be the wile 
of anothei man, without the consent oi connivance ot 
tnat man, such sexual luteicouise not amounting to rape 
Exactlv the same question woubt anse as to the original 
01 continued validity oi the luaiiiage as have lieen already 
discussed undei the head oi bigamy. It is not necessaiy 
the accused should know whose wife the woman is 
It IS cnougli if he knew she had j, living husband, 
21 W. R.(Cr.) 13. But llieie must be pioof that the 
accused knew oi Ind reason to believe that the woman 
was a mairied woman, Pnsle v. Pii'.ke, 29 L. J. (P. 
& M.) 195; Maiitoii il/nii/o«. 34 ibid. 121. 

Adifferenl question arises where it is admitted that a 
Ceremony of mairiage took place, but wheie it is assert- 
ed that, by the custom of the country, the woman was 
at hbeity, notwithstanding it, to have mteicourse with 
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would no doubt be *jiven under s, 79, 1.P.C. 2i. v. Tdsov, 
23 Q. B. D. 168 ; ant^, § HO at p 133. TJiis case over- 
r'uled 12 Cox. 237 A: Bemiet, 14 Cox. 45; see 

also Turner, 9 Cox. 145; i?. v. Horton, 11 Cox. 670 ; -??• 
V. d/oore, 13 Cox. 544 ; j?. v. Tboyvxon, 70 J, P. 6. 

The further proviso tliat the prisonei must have coin 
inumcated his knowJed/je of the facts of the case to the 
peison whom he was about to many, goes beyond the 
Knglish law. The burthen of proving such a commiini* 
cation Would appaiently test on the prisoner (Ev. 
Act, ss. 105, lOfj.) 


The priest who lielps at a higamoiis marriage vould 
bo jiablf, 10 M. 218, but not necessarily people who let 
a lioiise for the colcbiation or guests who are invitee 
and piesent at the ceremonj', 6 B. 126 ; 1864 W.R. 

(Ct.) 13. A man may be guilty of abetment even though 

the gill IS incapable of committing the offence 
to her age or want of knoivledge, 6 C* W. N* 343; 
4 C. 10 ; mere publication of banns is not an attempt' 
1 A 316. It must however be remembered to secures 
convictiou under s. 494, knowledge on the part oili^ 
accused that the previous consort nas alive is not essen- 
tial the wording of the section is decidedly heeim 
an> jefei’ence to intention or knowledge, 

Cox. 358. 


brought under 


Jurisdiction. — Where a charge *3 ■.'*^'• 0 — , 

a 494, the o.'fence consists in the second marriage, 

IS committed m the place where the second 


took place Consequently it can *ien 


court which has jurisdiction over such on oSence 

committed in such a place. This 

reign ot Charles II. Kelyngi 79; lH<ilc, i- ... . 


The <;ame ruling was affirmed by the Privy Cou 


case from Australia. Madeod v. Atty.-Gcn ^ 

,ete a Colonial stawt 


South [1891]A.C,455. ‘T V ' n.r>rs auj' 

piovided that " whosoever being married m ^ or 
othei person during the life of the former im . 
Wife, whi^resoever such second marriage a 


I liable. 


such 
etc." The 


ippellant was 
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N. S Wales to lus first wife. He was divorced fiom 
her in Missoim, where he married his second wife dur- 
ing the life of the first. He was indicted for bigamy m 
N S Wales under the above statute, and convicted, 
ihc judge Jj.iving directed the jiin that tlie American 
eouit could not dts-^olve the Aiistiahan marriage The 
conviction ^\as set aside by the dudicial Committee, on 
the ground that the olTence, if committed at all, was 
committed m Missouri and be)’ond the jurisdiction of 
the .\ustralian couit If the statute intended to give 
such a jurisdiction, which their Lordships held it did 
not, it was so far uittn inc^ and void Cf. the case ot 
h'ail Russel, tried before the Peeis m tlie House of Lords. 
[1901] A. C. 446, 

cuuit shall take cognirance of any ollcnco falling 
undei s< 49d— 49(5. IkjUi inclusive, of the Indian Penal 
Code, eNcept upon a complaint made by some person 
aggiieved, s 19«, Ci P C The brother-m-law of a 
woman who has committed bigamy is not a peison 
aggiieved undei that section, 10 B. 340; 25 A. 132; 
the husband IS 26 C. 336; 25 A. 209. 

205. AduUe.'y.—AdiiUeiv isdefined bys 407 as being 
seMial inteicouise witli a woman who is. and whom the 
d-'fendant knows, or ha^ iea<*on to believe, to be tlie wife 
n! another man, without the consent ui connuiinceof 
liiai man, such sexual inteicourse not amounting to rape 
Jixactlv the same cjuestion would aiise as to the original 
01 continued validity of the maiiiage as have been alreadv 
discussed under the head ol bigamy. It is not necessary 
the accused should know whose w’lfe the woman is 
It IS enough if he knew she had a living husband, 
21 W. R. (Cr.) 13. 13ut there must be proof that the 
accused knew or hid reason to believe that the woman 
was a iiiaiiied woman, Prisle \ Priske, 29 L. J. (p. 
& M.) 195 ; lilaiiioii \. 34 ibid. 121, 

. A different question arises where it is admitted that a 
ceremony of mariiage took place, but where it is assert- 
ed that, by the custom of the country, the woman was 
at hbeity, notwithstanding it, to have mteicourse with 
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anj'one at hcu pleasute. Here the essence of the objec* 
tion is, that no inaniage, within the meaning of the Code, 
ever took place, 4 M. H. C. R. 196. In a case under the 
Ahja Santaua law of Canara, where it is customary to 
celebrate marriages, but the woman is at liberty to leave 
her husband at her own pleasure, and to marry again, 
the Court held that there was no marriage which would 
support a conviction under s. 498. Beferring with 
approval to the case last cited, they said : “ The custom- 
aiy cohabitation of the se.^es under the Ahja San/flwn 
law appears to us to do no more than create a casual 
relation, which the woman may terminate at her plea- 
sure, subject perhaps to certain conventional restrain » 
among tlie more respectable classes.” 6 M. 374. 


Tho belief of tlie aetcndaiit as to the woman being the 
Wife of another is a Question of fact. Wheie a bus an 
brought a suit against his wife for restitution of 
rights, and a deciee was given in his favour, . 

the option either to return to her hxisboud or to . 
a sum of money, and she took the latter course, . 
which the alleged adultery took place, it was he 
the defendant might have believed the woman ‘‘ 
to marry, and, if so, had committed no offence, 

C. R. (Cr. Ca.) 17. 

EMmcc of Jdattsry.-In a case i" 

IFnrd, (1803) a question was .aised m the cOTK ^ 
trial as tn the evidence necessary to ps „( 

intercourse. It was contended that the sai ^ 
i-equired as in the case of rape. ri?.. of ‘ -essary to 

'The point was reserved, but it becam r. ^,(anatto° 

decide it. It is plain that the words m t ^ .i.Ajiat th^ 
to s. 3V5 are limited to cases of rape, , c(_ (jco. 

object of them was the same as m . ‘ _j^ission 

IV., c. 74, s. 66, viz., to do avN-ay of the 

which used formerly to bereguiied, Mgjjcp for the 
provision is to limit, not to extend, ® axactl.v the 
prosecution. I conceive the rule wil 

same as it is in the Divorce Court, w /roiji 

is inferred from acts of guilty famihai^i j, narlie'’ 

'opportunities sought for, and created ny, 
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under circumstances which leave no reasonable doubt 
of criminal intention. 21 W. R. (Cr.) 13 ; 7 W. R. (Cr.) 
59; 17 W. R. (Cr.) S; 1874 P. R. (Cr.) 1. Of course, 
stronger evidence will be required under this Code than 
in the English Divorce Court, for the wife can be called 
as a witness against the adulterer under s, 407. 6 W. R. 
(Cr.) 92, whereas she cannot in a smt for dissolution of 
marriage. But her admissions, or confessions, out of 
court will not be evidence against him. Hohimon v. 
liQhinMn, 29 L. J. (Mat.) 178. 


To convict a man of an attempt to commit adulterj’ it 
is not sufficient, to prove that he was found in a place in 
which adultery might have been committed and that he 
was minded to commit it, Weir 1. 569. Cmivevaely 
where a married woman went to visit a man, but before 
adultery was committed she was taken away by her 
husband, it was held the man could not be convicted, 
1879 P. R. No. 13; 1902 P. R. No. 25. Foi circum. 
stances where commission of adultery may be presumed, 
see Bett v. 1 Ad. 437 ; lUclceUs v liickeitst 1 Hagg, 
Const. 303; Davidsons Davidson, 1 Deane 132; Love- 
den v. Loveden, 2 Hagg Const. 2 ; Williams v. TriWiawt, 
1 Hagg. Const. 290; <irant v. Grant, 2 Curl. 67; 
Bams V. Harris, 2 Hagg. Const, 379; D' Aguilar v. 
D' Aguilar, 1 Hagg. Const. 777; Itickardson v. 
Richardson, ilnd 11 & HeathcoW s Divorce Dill, 1 Macq 

H. L. Ca. 277. 


It often happens that acts of ciiimnality aie spoken 
to by witnesses who ate strangeis to the paities. Itthen 
becomes necessary, if the parties themselves are not 
present at the trial, to establish then identity with that 
of the persons spoken to by the witnesses. This is often 
done by showing them photo^aphs of the parties. It 
has, howevei, been laid down in Kngland that, in matri 
monial cases, unless under very special circumstances* 
the Court will not act upon identification hvn>in»«’ 
graphs only. Frill' v. Pritli (1896) P. 74. 


Conniuancc.— Another question aiises as to the natuie 
of the evidence which will amount to consent, or co^int* 
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vance, on the husband’s part. In the ca^e of Alhn v. 
Allen, 30 L. J. (Mat.) 2t the law upon this point was 
laid dowii as follows : “ To find a verdict of connivance, 
yon must be satisfied from the facts established in 
evidence that the husband so connived at the wife’s 
adultery as to give a .willing consent to it. Was he, 
or was he not, an accessary before the fact'’ Mere 
negligence, mere inattention, mere dulness of appre- 
hension, mere indifference, will not suffice ; there mast 
be an intention on his part that she should comm't 
adulteiy. If such a state of things existed as would, m 
the apprehension of reasonable men, result in the wife s 
adultery — whethei that state of things was pioduced > 
the connivance of the husband, or independent 
and if the husband, intending that the result ofaduUeiJ 
should take place, did not interfere when he might have 
done so to protect his own honour, he was guilty o 
connivance.” See also Itogcrex. 

57; VMUpsx VhiHpsA Rob. 144; Croft v. Cwjt, & 
Hagg:. 312; Hicks v. Ricks, ibid. 76. 


In a latei case, Glennie v. G/e«?iic. 32 L J* 

M.) 17, Cresswell, J., laid down the law a more 
cautiously. Jle said* “I think that to 
connivance it is lequisite, not that the party conn ' o 

siionld be actually an accessary before the fact, so a 

have taken any active measures to bring about t m 
of adulteiy. but that be should be cognizant la 
a result would folK.w fiom ceitain transactions tnai- 
appioved of and consented to ; and that, there O’, 
the principle non nyitn'rt, he cannot co l 

of any act he passively assented to. ' 

But wheie the hiisltand, after some nngo 
with his wife respecting the impropiiety of 
told her that she could not lead this life anj o 

that she must either give up hor paianiour o j’ -jg},;. 

up, and that she could not live with him an}' gjje 

continued her intimacy with the former, after ' 
deliberately left her husband, with full " and 

hi\ part that she was going to Jom the at } .u;s’\\as 
wimont his making any* elfort to prevent i > 
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held not to amount to connivance. Sir C. Ciesswell 
said : “ I cannot construe that into a willing consent 
that the adulteiy should be committed. It is an 
unwilling consent, given because she would not complv 
with the condition he insisted upon of giving up the 
improper intimacy Bj connivance I understand the 
willing consent of the husband, that the husband gives 
a willing consent to the act, altUougli he nia}' not bo an 
accessary before the fact, that, although he does not 
tike an active part towards proemmg it done, he gives 
a willing consent and desires it to be done. What this 
man desired was, not that the act should be done, but 
that •she should not torment bun by keeping up an 


. •' ;n ' .« !•' :» 

Tr. 530; see also Stone v. Stone. 1 Rob. Eccl. 99 at 101 ; 
Moorson v. Moorson, 3 Hagg. Eccl. 95 ; (rilpiii v. Gdpin, 

ibid ISO ; 1 C. W. N. 498 ; 3 C. 688. 

The Penal Code ineiely uses the v' oid “ consent, " not 
“willing consent," but I conceive that the above 
construction must be put upon the tctiii. An unwilling 
consent IS not a consent at all It is siiupti a submission 
to what IS unavoidable 

On the othei hand, evidence ol meioly passive aetpuea- 
cente in a state of adulteiy altei full knovi ledge of it, and 
Without taking any steps to proem « icdiess, has been 
held to be evidence of consent amounting to coonivauce, 
«:o as to disentitle the acijniescing paity to a divoice , 
Louitinfj V Ilonltnig, 33 L. J. (Mat-) 33=3 Sw. & Tr. 329, 
because a divorce is onl) gianted uhen the applicant is 
feeling, and suffering imdci, a sense of wrong, ulien tlie 
complaint is piefeired. It has also been heldm England 
that consent may be given after tlie act, which, if it 
amounts to condonatun of the act, has the same legal 
effect as consent, IH/wn v. (Jluisop, 20 Q. B. D. 354 ; 
Keati V. Keats, 28 L. J. [P.&M.]57; 1879 P.R. No. 27; 
4 W. R. (Cr.) 31 ; 1 Ind. Jur. (N. S.) 8. But it may be 
Questioned whether, under the Penal Code, an ex post facto 
acQuiescence can be used except as evidence of an 



844 LIABILITY FOR BESEWED ALULTERY. [CH. Xll, 


acquiescence previous to the act. If there was no con- 
sent, or connivance, up to the time the act was com- 
mitted, then the offence is complete, and it is difScnlt to 
see how it can be obliterated by any subsequent consent. 

This section is intended to protect the husband’s rights, 
and, therefore, any consent, or connivance, which shows 
an abandonment by the husband of hi.s claim to contin- 
ence on the part of his wife, will bar an indictment, even 
though the consent, or connivance, be to a different 
adultery from that which is specifically charged. There- 
fore, it is held that a consent to his wife’s adulleiy with 
one man is a bar to proceedings in the Divorce Couri 
against another man, or against the same man for a 
subsequent act of adultery. G£ppsv.<3fpps,32L. J.(Mat-) 
78; in House of Lords; 11 H. L. Ca. 1 =--33 L. J. (Mat.) 

161. This rest^ on the presumption that an assent once 
given continues. But a case might occur where asinim 
wife might become teconciled to her husband, andjesucae 
a life of chastity, while he might resume his 
protect her virtue, and then, I conceive, the nght 
prosecute would revive. 

Can a second prosecution be maintained against 
same man for adultery with the same woman, she 
having in the meantime returned to her husl^ud a P . 

tectionV The case actually arose in the 4th 

1864, Bombay, and Here, J., directed the jury wv 
prosecution was maintainable, and that the 
viction was rather an aggravation of the offence, 
the woman had left her home before the first J 

and lived in the jH'isoner’s house the whole 
undergoing hi; • ' 

in the second 


soon as the prisoner was releaseu. >vjui 

for the learned judge, I conceive that no p - 

tion Was maintainable. As Lord Chelmsio ^3 L 

the case of Gipps v. Gipps, 11 H. f- C*' *|je 

J. (Mat.) at 169 “ It must be borne m mind ina 

ofTence of adultery is complete in a singi 

of guilty connection with a married 

the first act which constitutes the crime, a giioulil 

the adulterous intercourse between the 
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continue for 3 ’ears there is not a fresh adultery upon 
every repetition of the guilty acts, although all and 
each of them may furnish evidence of tlie adultery 
itself. The inference which I draw fiom this view of 
the subject is, that if a husband, having the light to 
divorce his wife for adultery, abandons that right m 
consideration of a sum of monej' received from the 
adulterer, he cannevci afterwards be a petitionei for a 
divorce on the ground of his wife's ctniimal intcicomso 
with the same pereon.'* 

It seems to be an equally legitimate inference that a 
husband who, having a light to institute a prosecution foi 
adultery, does so. and enforces the full jienalty of the law 
against the offender, cannot punish him a second time for 
a renewal of mteicouise which inflicts no fresh injury 
upon himself See Ratanlal 150, where however it was 
held the subsequent act is in the nature of an aggiavation 
eallingformcreconclign punishment. Ofeourse, it would 
be diflereut if he had condoned the offence, and taken 
the wife back again into hi.s society See per Loid 
Westbury, 33 L. J. (P. & M.) at 164. 

206. Taking or enticing away a Married Woman — • 
The offence constituted by s. 411ft consists in (1) taking or 
enticingaway, oi concealing, oi detainmg. (2) with intent 
that she may have illicit inteicourse with any person, 
(3) any woman who is ui is known oi believed to be the 
wife of any other man. (4) from that man, or fiom any 
peison having the caicof hei on behalt of that man. 
The elements of the ciime are the same as those of kid- 
napping fiom lawful guardianship, as defined by s 3(54, 
see the discussion upon that section, anfe, Chap TX, §166 
at p. 564 except as to the intent Thesection is intended 
to protect the rights ol the husband The consent of the 

wife is perfec'* mi . r — 1n._4.-1. , 

ivjth anoiher 
IS no excuse i 
can be chara 
The gist of tl 

husband, and not the enticement to any definite person. 
Hence, if an old woman takes away a wife from her 
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husljand's house, with intent that she may be able to 
make some money oat of any one desirous of having 
■illicit intercourHC with the wife, the oKence is complete 
even though no definite person was in view, or the wife 
thus enticed away never met any person desuous et 
having -illicit intercourse with her’ 1699 P. R. No. 9. 
In a case where the jury foantl as a fact that the woman 
asked the prisoner to allow her to go with him. that all 
the solicitatian proceeded from her, and that the prisoner 
for some time refused to yield to her request, but that 
finally he met her -when she left her husband’s house, 
and went oh with her by railway ; it was held that the 
offence was complete. Scotland, C, J., said, “If whilst 
the wife is living with her husband a man knowingly 
goes away with her in such a way ns to deprive the 
husband of hia control over her with the intent stated 
in the section, that I think is a talin^ from the 
husband within the meaning of the section. The 
wife's complicity in the transaction is no more matf-uj.! 
on* a charge under this section than it is on a charge 
of adultery.” 2 M, H. C. R. 331. Similarly thet^ct 
the woman accompanied him of her own free wii 
does not diminish the criminality of the act. 4 Born* 
L. K. 435. The same would be the result if sue 
left her husband’s house, and went of her own accoi 
to the accused’s house, and he allowed her to hre lU J 
hun as his wife. Such allowing would be treated as con' 
structive taking, as she would not have been emboluene 
to leave her husband's house and lemovc herself iroi 
his control, but for the asylum offeied by 
7 Mad. Jur. 133. (Contrast this case with 1 C. w. n« 
498, where from lapse of time desertion and cooni . 
were also infewed. See R. v. Oliver, 10 Cox. 402 le • 
The same rule applies where the offence chaigej is 
of enticing away a married woman. In this case 
defendant is an active agent in the tiunsaction, , 
■enticing may exist though the wife is willing ^nt r 
to be enticed. Therefore, whete a procuress in u 
married woman of twenty to leave her j 
the facts showed that “she had made tgave ' 

choice, and was determined of her own fr^ | „ 

her husband and become a pros^tnte in Caicu a, 

\ 
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Bengal High Coiut lieKl that no conviction could be 
maintained ut der s. B06, bat that there was quite suili- 
cient evidence to convict the prisoner ol enticing undei 
s. 498, “ for whatevei the wife's secret inclinations uere, 
«:he would have had no opportunity of canning them out 
had not the prisoner tnteifeied.” 1 W. R. (Cr.) 45. It 
will thus be seen that the offence under s. 198 is a minor 
•0170000 10 one under s. 3G0, and theiefore, on a trial 
under the latter section, a conviction may lest on the 
former undertheopeiation of s 238, CrP C , 20 C. 483. 
It is, however, necessary that the final act winch severs the 
connection between the wife and liei husband i»honld be 
one m which the defendant takes pait, eithei by way ot 
influence, advice, or assistance. If a woman of her own 
accord, jod without any persuasion or wducenjcot ht-hl 
out to her by the defendant, and without any complicity 
on Ins pait, were to leave her husband and go to the 
<lefendant, who allowed her to remain with him, this 
would not be an offence under s. 498 Though it might 
lie his moral duty to restore her to hei Jioine, the statute 
•does not say that he shall lestorc hei, but only that he 
shall not take her away It v Ofi/ier, 10 Cox. 402 ; 
ante, | 160 at p 

The woids “conceal or detain" refei to smut active 
•conduct on the part of the accused boyond that of merely 
permitting her to icinam in hu house. It is possible to 
conceal a uoman with her own consent, but it is not 
possible to detain hei when she is willing to lemam In 
such a case the Madias High Court said " The woids of 
the section, ‘ conceals or detaim,' may and weie, we think* 
intended to be applied to the enticing and inducing a 
•wife to withhold or conceal heiself from her husband, and 
assisting bei to do so, as well as to physical lestraint or 
pievention of her will or action. Depriving the husband 
•of his proper control over his wife foi the purposes of 
illicit inteicourse is the gist of the offence, just as it is 
of the offence of taking awa}' a wife under the same 
section, and a detention occasioning such depiivation 
may be brought about simply by the influence of alliue- 
luents and blandishments. Here there is no reasonable 
evidence to show that the woman had not peifect 
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freedom to leave the house, or that any allurement, or 
persuasion ivas required or used, to induce her to remain.*' 
4 M. H. C. R. 20 j 1895 P. R. (Cr,)23. Straight, J., In 
10 A. 589 construed, the words “such woman ’’ in this 
clause of the section as not meaning “auch ^Yoraan so 
enticed as aforesaid," but to mean “such woman whom 
he knows or has reason to believe to be the wife of any 
other man." He seems to dissent from the construc- 
tion apparentlj* put in 3 A. 251 by Pearson and Oldfield, 
JJ., as meaning ‘an» enticed woman.* The Punjab 
Chief Court in 1891 P. R. No. 16 was inefinerf to accept 
the view of Straight, J. If a woman were to come to 
another person without his doing any act ainountiug to 
a taking or enticing, and he were then to conceal or 
detain Iier with the intent defined, he would have com- 
initted an offence under the second part of s. 498 ; 1913 
P. W, R. (Cr.) 36=1913 P.U R. 319=14 Cr.L.J.^5= 
21 1«d. Ca. 467; 1911 P. W.R. (Cf.)29~l313 P* 
224=12 Cr. L. J. 500=12 Ind. Ca. 220. 


The wording of the section as to intent shows tlia 
the offence may be committed either by an intenam» 
adulterer, or by a procurer who intends to pass to 
woman on to some other person. 


It is essential to the offence that the woman shou 
be taken from the husband or someone who has 
of her on bis behalf. Prima facie a wife '^bo > 
conducting herself properly is always under the con > 
or in the legal possession of her husband. It . 
essential that he should be living with her. He ni > 
absent on business, or his oinployinent may compe 
to live apart. S W. R. (Cr.) SO. Thus, tabng Mg 
the wife, when she was with her mother, was he 
an offence under this section, when it was prove 
W'as no quarrel between the husband and ^ . 

Weir I. 573. This would be the case with 
majority o^ baby wives who are left with tnei p 
until they attain proper age. Under Hindu . 
husband is''4he proper guardian from the ids 

marriage anew the patents of the child have olete 

behalf. It is «ot necessary to make luacriage 
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that tlifie should be co-h.ibitation, 1874 P. R. (Cr.) 4. 
ovfrruUng 1867 P. R. (Cf*l48. If. lunve%ei, in the course 
of a qiuriel the wife had been tinned out i)l the house, 
and she wa^^ liMnjj m hei mothei‘«. house, it could not be 
said the taking was fioiii the husband, oi fiom any 
person liaving tiie care of hei on iiis behalf, 1883 P. R. 
No. IS See ako 1910 P. L. R. 33=11 Cr. L. J. 597= 
8 Ind. Ca. 226 ; 1914 p. W. R. (Cr.) 20=1914 P. L. R. 
123 It cannot make any dilleicnce whether tlie liouse 
IS hired by him, or by her, or bx someone else, so long 
as It IS occupied b\ hei as hib wife, living under his 
protection, and subject to bis rights over her. II, how- 
ever, the wife had abandoned her husband, and was living 
apart from and in defiance ol him. and a Jortioi t lE she 
had taken to a ctiramal Ute, U could not be said that by 
any act of another she was taken or enticed from her 
husband See 4 W. R. (Cr.) 6 ; 2 W. R. (Cr). 35, and 
cases cited, ante, 100, at pp >G7-'508 

It has been held in 26 M. 463 that a %\ife cannot be 
convicted of abetting the “enticing away" of herself 
under s. 498, but the Com t did not decide whether she 
might be convicted of abetting the “ taking awav ” of her- 
self Enticing involves the pioducing of an effect ab extra 
upon the mind of a woman, but if she induces another 
to entice her, the elfect has alieady been produced The 
offence of taking is consistent with a previous consent 
on the part of the woman (see p 840 $upra) There is 
no provision in s 498, as there is m s 497, that the wife 
shall not be punishable as an abettor. But the Punjab 
Chief Court has taken the view that the offence under 
s. 498, IS minor to the offence undei s 407, and theie- 
fore the wife could not be punished under this section 
also as an abettoi 1871 P. R. No. 6 & 8 overruling 
1868 P. R. No. 17. See 1883 P. R. No. 4. 

Where it is doubtful which of the offences enumeiated 
in the section the accused has committed, the finding 
may be m the veiy words of the section, though such a 
finding should he avoided if possible 22 W. R. (Cr.) 72. 

No court shall take cognizance of an offence under 
6. 497 or s. 498, cNcept upon a complaint made by the 
54 
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husband of the ^roman. or in his absence by some persoa 
who had cate of such woman on his behalf at the time 
when such offence was committed. (For further dis- 
cussion on this matter, see the Editor’s commentaries on 
the Code of Criminal Procedure under s. 399.) But the 
death of the husband does not terminate a prosecution 
which has been once instituted by him. 4 M. H. C. R. 
Appx 55. The fact that the husband has appeared as 
a Witness to prosecute a prisoner charged with commit- 
ting rape upon his wife, does not amount to such a 
complaint by him as will sustain an alternative charge 
against the same prisoner for committing adultery with 
the wife. 5 A. 233 ; 29 C. 415. Where it appeared 
that after the act complained of and before lodging 
the complaint, the huslnnd had divorced the wife, the 
complaint was held rightly dismissed, as there is no rea- 
son to afford remedy in the criminal court when the 
doors of the civil court are closed. 1879 P. R. No. 27. 
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CHAPIEU XIII. 

A-DEFAHATION. 

I. WIIAT IS DEFAMATION 

207. Law of Ctimmal Defamation. — The authors of 
'the Code designedly made a departuic from the English 
Common Law of libel and slander, m the fiist place by 
refusing to maintain the distinction between the two, 
8 M 175, 2 W. R. fCr.)36. and secondly, by omitting to 
.ground criminal liability on the tendency of defamation 
to cause a breach of the public peace according to the 
time-honoured notions of the English Common Law. 
It was held m 2? v /Idaws. L. R., 22 Q. B. D. 66, that 
defaraatorv matter even though communicated only to 
'the person defamed will support an indictment provided 
it IS likely to provoke a breach of the peace. But under 
the Code this would not be defamation for want of pub- 
lication though it may amount to an offence under s 504 
or B. 500, 1 P.C. See also 2? v lirooke, 7 Cox. 251, In 
administering the law of the Code, two divergent schools 
of thought have come into existence, the one holding as 
its fundamental creed that the Code is exhaustive of the 
Law of Criminal Defamation oi m the woids oi Knox, 
C.J. “ It appears to me that since the Code was enacted, 
the question (privilege) is one that has to be decided by 
the Indian Penal Code and by the Evidence Act of 1872 
and not by any maxim howevei excellent that maxim 
may be which has been universally recognised m En". 
land but has not obtained univetsal recognition in this 
country unless indeed it can be shown beyond room for 
reasonable doubt that the question was never cousideied 
in either Code,” 29 A. 685 at 696=1907 A.W.N. 235= 

4A r 

815 

133 

11 

the other hand the recent ruling of a Full Bench of the 
Madras High Court in 36 M, 216=23 M. L. J 39=11 
M. L.T. 416= [1912] M. W, N, 393=13 Cr.L.J. 275= 
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14 Ihd. Ca. 659, cleaily lays down that the canons of 
construction laid down by Lord Herschell in the Banh 
of England Vagliojio Brothers, [1891] A. C. 107, at- 
144 & 145 are inapplicable. Section 499 was enacted 
not in codifying the doctrines of English Laiv but in 
creating a new offence of crumnat defamation and while 
dealing with the various classes of qualified privilege, 
the authors of the Code left intact the well-established 
doctrine of absolute privilege which has been recognised 
to be the law of this country as regards civil liability by 
the ruling of the Privy Council in 11 B. L. R. 321. And 
since this rule exists apart from the provisions of s 499 
the latter cannot be said to be exhaustive of the law of 
defamation and the doctrine of absolute privilege as 
understood in the Indian and English Law is appli- 
cable to determine criminal as well as civil liability. 
The Calcutta High Court however refused to be bound 
by the reasoning of Ibe Madras Full Bench 6ee40C,433 
=17 C. W, N. 297=14 Cr. L. J. 100=18 Ind. Ca.660. 
This view of the Calcutta High Court was fully antici- 
pated with, regard to the trend of the opinion of that 
court as could be gathered from 32 C. 756=9 C. W. N. 
911=2 C. L. J. 10S=2Cr. L.J. 459; 36 C. 375=13 C. 
W.N. 340=9 C, L. J. 259=9 Cr. L. J. 165= I Ind. Ca. 
147 and 14 Cr. L. J. 528=20 Ind. Ca. 1008. 

S. 499 only applies to attacks made upon individuals. 
Imputations of a seditious chaiacter directed 
the Government are provided for by s. 124A, 
been already discussed (ante, || 35-97, at pp. 293-oU ) 
Blasphemous libels are not punishable at all, unless so 
far as they consist in woids or acts which constitute an 
offence under s. 298. See as to oral imputations oi 
unchaatity, which though not actionable are ^ 

puniahabie, 28 C. at 464, disagreeing uith 6 M- 1'^ 

The mode in which the imputation is ^ 

quite immaterial. The language may be 
9 A. 420, or suggestive of the complainant having 
mitted a crime, 4 C- 124, or meuned social 
by saying that he is an ontcaste, 33 M. 

Fursulia Kaisth, a ‘ Koii Ghamar,' ll P*"- 
Ind. Ca. 876, or to speak of one as a Kidabrus i 
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prostttiito’s son. [1911] 2 M. W. N. 8=10 M. L. T. 96 
=2 Cr. L. J. 497=12 Ind Ca.217 or even an accusation 
*of anonymous lettei \Miting, 7 Mad. Jur. 253 It may 
be delamation to publish a msigazine-aiticle as if it 
were written b\ a well-known man of letters, \vhile 
as a matter of fact it was the production of a common- 
place writer. If it couM be proved that any one leading 
the article wculd take the plaintiff for a common- 
place scabbier wheieby the plaintiff could be damnified 
even though the damages likely to be sustained 
were not capable of present piooi, it has been lield 
to be actionable, Itt^gc v The English Illustrated 
^lagaziHc, Lid , 29 T. L. R- 592. But to say that 
the complainant’s caste is not quite so high as that of 
the accused is a mere expicssion of opinion and does 
noil haiin the leput.itionof the caste said to be low — per 
Muthuswamy Iyer, J . in Weir 1. 575. To speak of a 
Muhammcdan that he killed a cow m his compound 
would in no way affect liis icputation. 5 C. P. L. R. 53, 
though it would be quite dilTerent if the same imputa- 
tion had been made in legaid to a piofcssing Hindu A 
man is entitled not to associate wjtli other castes or 
even with memb-jis of liis own caste, but it would 
be defamation to caM a man an outcastc, 19 M. 
L. J. 714; 15 M. 214. 6 A. L. J. 472=9 Cr. L. 
J. 535=2 Ind. Ca- 226. Many matters at which 
people feel aimoved oi imagine thev aie injuied are 
often taken to cumiiial cuuits as deiaination , courts will 
do well to considei wluthei theie has ically been an 
injury to reputation Thus a statement tliat the com- 
plainant disobeyed some oni‘ and treated him with dis- 
respect, IS not /;ra7i«/actr defamatoiy,6 M. H.C.R. Appx- 
46; Weir 1.593. Howevei the case leported in 1909 
P. W. R. (Cr.) 3=9 Cr. L. J. 154=1 Ind. Ca. 99, wouM 
serve as an illustration One ibduUa, a tailor, aildres-ed 
a post caid to heigeant Claike claiming a sum of money 
and had a demand note admittedly executed by ClirV.n 
to support his claim Howevei the District Ma^ntrite 
had the claimant ariested and biought to court m hmd- 
cnlls foi tliehigh offence of having addiosscd a yr-t rird 
making a demand upon the Sergeant. He v,a'» tz/.d he 
would be let off if be withdrew his claim but as lie 
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persisted in urging^ the validity of his claim, be was. 
charged with defaming the Sergeant. The Chief Court 
however intervened and quashed proceedings before the 
accused could be convicted by the District 'Magistrate. 
The words may even profess'to be words of praise, pro- 
vided they are so framed as to show that an opposite 
meaning is intended. As Buller. J., said in J?. v. IFatson,. 
2 T. R. 206. “Upon occasions of this sort I have never 
adopted any other rule than that which has been fre- 
quently repeated by Lord Mansfield to juries, desiring 
them to read the paper stated to be a libel as men of 
common understanding, and say whether in their jnmds 
it conveys the idea imputed. Exactly the same rule 
applies where the imputation is not contained in a state- 
ment, written or spoken, but in some lepresentation or 
by signs. Where the meaning of the imputation is 
ambiguous, or where it does not on its lace apj^ly t® 
complainant, evidence is admissible to explain 
ing, or to show who was the person reaJly meant, ”ber 
a person is slandered by insinuation, or without men lo 
of his name, it is everyday’s practice to call '^itnes 
and ask them whom they understood to be • 

the libellous matter. The ultimate question, 'vne 
the complainant really was intended, is ^ .. 

question of fact for the tribunal " Per Lord Mans > 
2i. V. Shipley, 4 Doug. 164; LcFanii v. 

H.L. Ca. 637 per Lord Campl'ell. at 66S. See 
v.Jones.4M.& W. 446; Drown, U Mof 8b. m u . 
such cases the English practice is to state in t e 

the meaning which the prosecution intends 

the libel, by mean 
called imuieniloeif. ■ 

on its face is clear and specilic. wiiuic. n. *.■ - ^ 

such averments appear to be material and bcces ’ 
Without them the defendant would not know w i 
he had fo meet, and therefore if the prosecu i 
make out the meaning which it . x-f-rund 

nudlatoitattlictriaian 


statement, the Crown cannot repudiate i' 


o-ix.oMicii, me \_<J.U»VXJ x'-i* 1 C & M' 

set up another meaning- WiUiaJns v. btm, * 

675. See the observation of Lord Hersheli lu / 

Neton Co. v. Bennett, [1894] A. C. 284 a • 
When the person defamed is only indica 
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initials, Du Dost \ Beresford, 2 Camp. 512, or the name 
left blank. Burle v. irarrcw, 2 C. &P. 307, evidence may 
be given complainant wasieallythe peison hit See the 
observations of Loid Cottenham in Le/anu v. 

1 H. L. Ca. 637 at 664 ; 9 Cr L. J 425. As laid down 
by the Hoii«e of Lords in Ilulton <C Co v Jones, [1910] 
A. C. 20, It IS no defence to show the defendant did 
not intend to defame the plaintiff if reasonable people 
would think tlie language defamatory of the plaintiff. 
In this case a London Newspaper called the Sunday 
Chronicle published an article which contained state- 
ments defamatory of ' Artemus Jones', the writer 
belie\nnghim to be a fictitious personage with an unusual 
name, but unkno\'n to the wiiter there happened to 
be a London Barrister bearing this name who was 
fortunate enough to obtain very heavy damages, the 
House of Loids approving of the dictum of Coleiidgo, 
C. J., in (Jibson v Evan*. 23 Q. B. D. 384 at 386 : “ It 
does not signify what the wiitei meant’, the question is 
whether the alleged libel was so published by the 
defendant that the world would apply it to the plaintiff ” 
Of course this might be done by alteiing or amending 
the charge in the manner authoiized by the Cnminal 
Procedure Code fss 220 — 232). The ofiice of an maweuefo 
IS to explain the meaning which the defamatory matter 
was intended to convey, and was capable uf conveying , 
not to extend its natuial meaning, oi to add to it some 
meanin" which it is incapable of bearing “ Suppose 
the words to be ‘ a raiirdei w.is committed in A’s house 
last night," no mtioduction can wairant the innuendo 
‘ meaning that B committed the murder,’ nor would it 
be helped by the finding of the juiy foi the plaintiff. 
For the Couit roust see that the words do not and cannot 
mean it, and would arrest the judgment accoidmgly ” 
Per cuiiam, Solomon v. Dawson, 8 Q. B, 823; pet Loid 
Campbell. Lefnnu v. Malcomson, ut. sup. , see, fuither, 
post, § 223. On the other hand, the meaning of any 
words, representation, or signs, is that which they would 
convey to persons of ordinary common sense, who are 
possessed of the information which would enable the 
statement to be understood. This is the meaning which 
affects the complainant, and the defendant is not allowed 
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proven” onU pisseJ.’ If rt me.\nt that— and it coaid not 
mean anything else— could the jury haae anj hesitation in saying 
that It « as a liheilous publication?'’ The ]iiry found tv \erdict 
for the plaintiff, hut assessed the damages to his character at 
one f'.rthing hor other instances of defamation by \isible 
representation, vee Ki/rr \. O'nrfir (burning in elTigy) 42 J. P. 68 ; 
Jrffiif V Uiiiiii.ihIh, 11 East 226 (fixing up gallows against a man’s 
doorl. In 2 N.-W. P. H.C R. 435, the ni.ikmg and publicly c'chi- 
biting of the cthgj oi a per^n and beating it with shoes uas held 
to amount to defamation 

Intention to injine — By s 490 the peibon who de- 
fames anothei must be “ intending to harm, or knowing, 
or having reason to believe, (hat such imputation will 
harm the leputation ’ of the person defamed. It is 
probabJe that this clause tliiows no gieater burthen 
upon the piosecution than aiisos under 'English law from 
the word “ malicious,” which is part of the definition of 
a libel. *' In the English law of libel, malice is said to 
be the gist of action foi defainatiun And though it is 
true that by malice, as necessary to give a cause of 
action in lespect of a def.imatoiy statement, legal and 
nut actual malice is meant, while by legal malice, as ex- 
plained by Bajley. J , m Itromage v. Ptoiser, 4 B. & C. 
247 at 255. is meant no mote than the wiongtul inten- 
tion which the law always piesuines as accompanyini' a 
wrongful act without any proof of malice, yet tlie pie- 
suinption of law may be icbulted by the cncumstances 
undei which the defamatoiy luatler has been utteied or 
published ” Pet Cockbuin, C J , ir«so«v Ua/fer, L. R., 
4 Q. E. 73, at 87. In a case wheie it w’as found as a fact 
that the defendants by their servant had published a libel, 
Lord Eshei said “If the matter stood theie without 
more the law would inlei malice, the meaning of which 
really is that it does not signify what the motive of 'the 
person publishing the libel was, or whether he intended 
it to have a libellous meaning or not '' Nerillv Fine Arts 
ImuruiueCo, [1895] 2 Q,B. 156, at 16S; atfd [1897] 
A. C. 68. Evtrvthing which leflects on the chaiactec 
of anothei and is published without lawful justification 
or excuse is a libel w’hatevei the intention may have 
been, 0 V C/cwirnf, IS M. & W. 435 at 437. Simi- 
larly in Weir I. 613, where the accused attributed to 
the complainant erim con , with a Pariah woman with 
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the result that hia intented marriage was broken off, but 
the magistiate found absence of ill-will, the High 
Court said that this finding does not lead to the conclu- 
sion accused acted bona fide and that conscious violation 
of the law to another’s prejudice is sufficient though 
there is no malice in fact. Legal malice must be presum- 
ed until a case of privilege is made out by the accused. 
As remarked bv the Punjab Chief Court in 1913 P. W. R- 
(Cr.) 34=1913 P. L. R. 317=14 Cr.L. J. 606=21 Ind. 
Ca. 478, it is not necessaty tnat there should be an inten- 
tion to harm the reputation. It is sufficient if there was 
reason to believe that the imputation made would barm 
the reputation. See also 4 Bur. L. T, 48=12 Cr- L- J. 
129=9 Ind. Ca. 775. The mode of rebutting the infer- 
ence of malice is by disproving the state of things from 
which the law infers malice, either by showing that the 
statement is not a libel at all, or that it comes within one 
of the classes of cases to which no legal piesumption o 
an intention to injure is attached. “ The accused may 
able to show that, though the matter is defamatory, 
was published on a privileged occasion, or he may be a 
to avail himself of the statutoiy defence that the ma 
complained of was true, and that its publication was 

the public benefit; and those classes of cases were m . 

to be excluded irom the purview of the secUon y 
Use of the word ' maliciously.’” Per Lord Rnsse^ , • 
on the construction of the Libel Act, 1843, O i‘ ' ’ 

c. 96, s. 5 ; R V. Munslow. [1895] 1 Q- 
Hence the question for the juiy, in cases trie J 
is whether the statement complained Oy® ^ ' -g’lhat 
the correct mode of putting this question to era 
stated by Best, J., in J?. v. Burdett, 4 B. « , j jjje 

“With respect to whether this was a , 3 ,^,tb 

Jury that the question whether it w’as pu i n.p,,iiarly 

the intention alleged in the information was p 
for their consideration; but I added that t jjjg 

was to be collected from the paper of 

import of the paper weie explained hy ti 
publication, or any other circumstances. ® Jjjcely 
if it appeared that the contents of the paper 
to excite sedition and disaffection, the dcfcni a jo 

presumed to intend that which his act w- 
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produce.” See per Jenkins, J., 1 C. W. N. 465 ; 7 A 906 ; 
Ratanlal 140 When the fact of a hhel is found according 
to these directions the case is over, unless the defendant 
sets np some special defence The judge ought not ta 
leave to the jury whether the defendant intended by a 
libel to mjuie the plaintiff Bvery man is presumed to 
intend the natural and ordinary consequences of his act. 
If the tendency of the publication was injurious to the 
plaintiff, the law i\ull assume that the defendant, by 
publishing it, intended to produce the injury winch it 
was calculated to effect ” Per Loid Tenteiden, C J., 
Haire V IFifsoii, 9 B. & C. 643; P v Hatveij, 2 B. & 
C. at 267, per Holroyd. J 

It seems to me that theie is nothing m the language 
of the Code which leads to any different conclusions 
When a defendant says that he did not intend to 
damage the reputation of the prosecutor, what does he 
mean ^ Does he mean that he did not intend by his 
language to convey anything that would haim the charac- 
ter of the prosecutor or that he was justified m saying 
what he did, but that his object was not to mjuie the 
complainant, but to discliaige a duty . or, that m using 
language of a defamatory natuie, be had no wish to hurt 
him, and did not suppose he would be huif^ It is 
obvious that m the fiist case what be really asserts is that 
a false constiuction has been put upon his words Pnma 
facie, a man’s woids must be judged according to the 
meaning which is ordinarily put upon them But in 
every country there ate nuraeious terms of abuse which 
literally convey the imputation of a crime, but which, 
when used by one angry man to another, merely show 
that he wants to insult him, and are understood to mean 
nothing more Thus it was held in Weir 1. 607 words 
prima fa^'ie dctamatoiy used in a street quarrel were 
mere vulgar abuse and would not amount to an offence 
under 8 499 as undei the cncumstances no one could 
infei an intention to haira the i#*putation of the person 
defamed, 1883 A. W. N- 36, 46 & 167; Penfold -v. 
Westcote, 2 Bos. & F. (N R ) 335 . Mmois v Leaford^ 
Cra. Jac. 114. Where however the defendant m the 
course of aquairel told the plaintiff, ‘youaie a thief, 
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o held Ita word, 

■ 4 B TL 6 ^ 0 '^, Tomlinsonv. BrittUU^i, 

* I? * iiofcchffe \. Edmond^, 7 M. & W 12. 
with "the otherwise if he had stopped 

£? • 6 C. & P. 308; Martin v. Loci 2 F & F 634- 
Sr/rn'l ®° the mere fad 

defen^/T ‘ “■ « in “self no 

kind 1 ' r Hankins says, “jests of this 

lion of L”” “'’“>'=4, and the injiii-y fo the repola- 

mernh ? h'’ ‘h' 

r oJn "■**“ i'Sht of it," 1 Hawk, P. 

''■ Hny". Hayes, Ir. Each. 265. Bnl 
RT 5 rtV niaterial to show that the \\ord 5 wera 

fii,'er'^° topeisoDs who received them asajeshfor 

•tins would show that they never had a defamatory mean- 
respect there will be a 'neat difference 
.cording as tlie words aie spoken to a few, or to a large 
on according as they are wdtten or 

po bn. Words used jestingly to a few fiiends will be 
imrteistood as they were meant. The same words spoken 
in public will be taken up by half of the heaters as 
so einn earnest. Again, a man who speaks will be 
j ged accoiding to the effect produced on those to whom 
ne speaks. He is not answeiable foe the effect produwd 
on those to wliom his words aie repeated, unless he in- 
F to be repeated. Parses v. PiesroU, L. R-^ 

X. 169, or addressed them to a person whose duly 
was to repeat thmn. KaxiUnun v. Maltby, I C.& Mar. 

3. A pei>on who writes, addresses a wider aiidienC'’. 
and IS responsible for the acceptation in whicii his 
anguage will be received bv the general public who rcul 
ais word? Fosln- v. Ckmeiit, 10 B. & C. 472 ; IlaKoaJ 
,o7' 4011,5 11910] A. C. 20 . See nii/f.CI'- 
\ P- fiOO- Possibly it might lie a pool! defence toslie"' 
the defendant did not understand his own words, •i''* 
or instance, if he w.is using a language willi which he 
was imperfectly aci)Uainted. In all such cases «ic 
. ‘ence is that the words used had not a defatiialo'y 
neaning, and before there can he a conviction this dr* 

00 must have been negatived hv those upon whom 
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the decision depends The question of intention, as an 
independent line of defence, can in this point ot view 
never arise 

The second line of defence is a perfectly good one It 
amounts to sa 3 ’ing that the case comes within one ot the 
Exceptions to the geneial rule It has to be remembered 
that truth m itself is no defence the English rule ‘ the 
greater the tmlh the greatei the libel ' being sound law 
under the code, having legard to the limitations implied 
in Excep 1, 5 C. P- L, R. SS ; see | 21 S inj’ia at p. 896. 
When this is made out. an expiess intention to injuie 
must be established by the Ci own, and cannot be assumed. 

The third Ime of defence is obviously untenable It 
is not neces'aiy to show that the defendant intended to 
hurt the man he maligns It is sulhcient under the Code 
to show tliat he knew, or had reason to believe, the 
imputation would do harm This must be judged of by 
the nature of the act done, just as it the accused had 
stabbed the prosecutoi with a knife As Sir James 
Stephen says- “I don’t think the rule m question is 
really a lule of law, lurthei oi otherwise than as it is 
a rule ot common sense. The only possible way ol dis- 
covering a man ’s intention is bv looking at w’hat he 
actually did, and by considering what must have appeared 
to him at the time the natural consequence ot his conduct ” 
2 Steph Crim L 111, see pei Mahuiood, J , 10 A at 
451, 456; 6 N,*W. P. H. C.R. 86;28 C. 63; Weir I. 575 
& 594; 7i! V Tibbit?, [1902] 1 K. B 77 at 78. 

208 Defamation by injuring the reputation of the 
dead. — E.\pl 1 In order to bring within the terms of 
this section defamatory matter relating to a deceased 
person, it will be necessary to bhow, not onlv that the 
deceased might have complained of it, but also that it 
was written, oi spoken, with the intention of insulting 
his surviving relations I conceive that the words 
“ intended tc be hurtful.’ etc, in Explanation 1, must 
be taken as meaning an express and primary intention, 
as distinguished from a legal and implied intention It 
would be indictable to rake up the vices of a dead man 
for the sake of deliberately w'oundmg his family, but no 
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statements, however injurious, would be crirainal, d 
made m the course of a bona fide history, or biography, 
the subject of which wjw dead. li. v. Tojpham, 4 T. 
122, per Lord Kenyon; Labouchere, 12 Q. B. D. 320; 

• Critchley, 4 T. R. 129 n. ; Eiisor, 3 T. L. R. 366 ; see the 
■ charge of Abbott, C.J., in Hunt, 2 St. Tr. {N.S.)69. 
It has been, held in such a case that a suit for damages 
cannot be sustained, 5 B. 580, and this is reasonable as 
even a prosecution for defamation abates on the death 
of the defamed, 1908 P. W. R. (Cr.) 21 =7 Cr. L. J. 290 ; 
31 C. 993 26 B. 259. It is also well recognised that 
one man however nearly related cannot sue for injury 
done to another by way of defamation. 1 M.383; If 
A. 104 ; 18 M. 250 ; 17 B. 573. 


209. Defamation of a Company or a collection 
of persons. — Expl. 2. Where proceedings are tatea 
for the defamation of a company or association, the 
matter complained of must be such as damages ns 
reputation as such (Exph 2). “The words complaioe 
of m order to entitle a coi'poration or company to 
sue for libel or slander, must injuriously adect tnc 
corporation or company as distinct from the indiviaua 
who compose it. A corpocatioo or company coo 
not sue in respect of a charge of murder, or ’ 

or adultery, because it could not commit those ' 

The words complained of must attack the corporation 
company in the method of conducting its affairs, 
accuse it of fraud or mismanagstncnt, or must ati^ 
Bnancial position.” Per Lopes, L. J., iMat 

Coal Co. y.N. E.Heics Association, [1894], I ^ 25 
141. Where a collection of persons is 
such, there must be some definite body of pc ’ 
e.g., certain Jews lately arrived from Pormga 
Uvmg near Broad street, Ostorii, 2 Barnard -I 
at 166=2 Kel. 230; or the religious ^^ciety 
• Scoiton Nunneiy,’ GaihercoUt 2 Lewis ^'5 j 

Brisco^, 2 Q. B. D. 496. capable of being rient neu. 
to the whole of whom it can bo asserted • 
defamatory matter applies. Otherwise no dis 
-could be presented for trial, and the .p the 

mot know what charge he had to meet. 
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defendants were indicted for publishing a false and 
scandalous libel against divers good subjects of the King 
to the j'urors unknown, the indictment was held bad , 
as the jury could not say that the libel was false 
and scandalous, when they did not know the persons 
-of whom it was spoken, nor could they say that anyone 
was defamed by it li. v Oniie. or Ahne, 1 Ld. 
Raym. 485=3 Salk 224. Easticood v Holmes, 1 F. & F. 
347 at 349 On the other hand, an indictment was 
held good ^\hich defamed all the English Bishops, E v. 
Baxter, 1 Ld. Raym. 879, and all the clergy m Duiham 
i?. V. Williams, 5 B. & A. 595. This was the ground of 
the decision in the Nil Durjmn case, which caused much 
excitement m Calcutta many yeais ago. Theie, the 
pamphlet said, '* I present the indigo planters' minor to 
the indigo planters’ hands Now let every one of them, 
having observed his face, erase the freckle of the stain 
of selfishness from his foiehead ’ Upon these words 
Sir B. Peacock is reported to have observed " This 
•certainly appears to me to represent to the mdigo plant- 
ers that if they look into this paper, they would see a 
true representation each of himself Is not this a reflec- 
tion on a certain class’-' Each of them was to look at 
it to find his own picture " 

And, again, the Chief Justice said ” It is unnecessary 
to decide m this case which of the indigo planters was 
alluded to m this publication, because every one of them 
IS asked to look into the mirror. Any one of them could 
say, ‘ I am one of the men alluded to, and I have thereby 
suffered damages which I wish to lecover. Then comes 
the question as to the class itself * Is this court to be 
inundated with suits from each individual member oi 
that class -* Has not the class itself a right to be protect- 
ed in a criminal prosecution, to obviate the necessity of 
each party suing separately ? I therefore think the class 
has been sufbciently described * Sujp Couit, Calcutta, 
■July 24, 18G1 

. Where a libel which is really aimed at an individual 
professes to refer to an undefined class of persons, 
•evidence may be adduced to show who is the person 
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referred to aod the libel will then be treated as against 
him alone. Lafano v. Mnlcolmson, 1 H. L. Ca. 637. 
On the other hand a libel on a specified individual may 
furnish a cause of action to an association as where 
bankruptcy is attributed to a mesnbei of a firm. Such an 
imputation of facts affects the ciedit of both, Harrisun v. 
Senngion. 8 C. & P, 708; Cook v. BatcheUor, 3 Bos. & 
P. 150 ; Forster v, Lawson, 3 Eingh. 452 ; R- v. 
Jenoitr, 7 Mod. 400. 


As regards defamation by a corporation the subject is 
not of much importance In the absence of a statutory 
power, the funds of the corporation are not available to 
pay fines on conviction or damages in a civil action 
Proceedings therefore will have to be taken against the 
individual members of the coiporatmn present at and 
taking part in proceedings alleged to be defamatory, as 
in I B. 477 at 483 Pifficulty of the' same order may 
not be felt as regards voluntary associations, but tiieu i 
is a question entirely for private arrangement wne her 
reparation is made by the offending members personally 
or out of the association funds The rulings m 27 p. • 
28 B. 314, etc., that the Seciefcary of State for India can- 
not be sued in Tort may furnish arguments bv 7 

of analogy. See per Blackburn, j 

v. London d Pro. Supply Asso, 5 Q. B. D. 310, ret 9 
4 Q. B. D. 313 and on appeal, 5 A. C. 857. 


II. ruimicATioN. 


the 


210. Publication essential to is 

offence. — The ne.'st element in the law of d , 
that the imputation should be made or P 
Whatevei the difference may be between in 
publishing, each act uinst have “3 i 
nicatmg the defamatoiy’ matter to some i jJj.Uj anti 
where defamatoiy matter is printed on i jjflus 

ciistL.butea bioadcast, IS M. 214, or .vUen » 35 

drawing is set up in a public place, long . 

Sol. J. 234 ; Spalc v. Mastey, 2 Stark 
as such matter is unknown to anyone on ^ 
it, no imputation is made at all. So long 
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inaili’ to the peison defamed, it caimut harm his leputa- 
tion, unle-ss he himself chiKises todntilge it, in which case 
the liaiiii 1' Ills own act, not that of the defauier It is 
proh.ihle tliat the woids " make and publish ” aie only 
different phases of the idea which is conveyed m English 
law b} the term “ publication ” A man makes an impn* 
tation when it is disseminated by the very act which 
brings it into existence, as w’hen he utters it in the pre- 
sence of otheis, 01 makes a sign, or chalks up a represent- 
ation which conveys a defamatory idea He publishes 
it when he gives currency to defamatory matter which 
had previously existed, as by lepeating a conversation, 
or by posting a letter, or printing an article m a news- 
paper 


InPul/,«<n, [IBfllJ ig.B. 524 *t 527, Lord Esher said, 

with reference to written matter, “Whit is the meaning of 
'publication ’ ’ The making known the defamatory matter, after 
it has been written, to some per&on other than the person of whom 
it is written ’’ « ij„ sending a jiost eard to the pei son defamed, 6 H. 
381 J hunih Craihr, 3 T. L. R. 441. or n» a telegram, 

V. h. J L18S8] E B. & E. 115 11, y Uan-hna, 

IOC. B. 58S Jtohimou v. HI L. R. 584. Uoi.uwu, v. 

vfiHc, L. R 4 Ir. Ex 391. As regards post-cards it has to be 
remembered that publication consists in actual communication 
to a third person and not lo Affording baic opportunity tor it, so 
that there would be no publication >f it could be proved th«t 
none but the addressee of the iHistcard ever dctually read it, 
CbitlirhM,h V c7/<T/r'’»«, 1 fitafk, 471, or none but the addressee 
could make out the innurWo ineAnt to l>e conveyed by the 
languige employed in the post-card oi that there was nothing 
to connect the plaintiff with the libel, Snili/ii<n v Half, 
[1901] 2K B. 1. U V W«//,9TR. 444 . v B Mod 123, H. 

\.I‘atui, S Mod. 16S , 7/ v 8 B. A C 257. These exceptions 

niust be borne in mind ir applying the general rule about 
post-cards enunciated in 6 M 381 and m WiOtumirm v Vreer, 
L.R 9C P 393, 16 M.214; Ch„fhl\ r«r«ej-, 12 T. L. R. 360; 
llcanmh \ Iiiiirij Siijiplij <'« , 13 T. L, R 484 In the case of defa- 
mation by printed matter, all that the complainant has to do to 
prove publication is to produce a printed copy The court may well 
infer that the printed copy was produced by the manuscript being 
handed over to the printer which would be sutficieut publication, 
Weir 1. 579, similarly in the case of wnlten matter, by proving that 
It is tn the handwriting of some one other than the maker or send- 
er, Weir 1 590. U, I, /V l}i,iiw,2Koo & Rob 54 If the statement 
is sent straight to the person of whom it is written, there is 
DO publication of it, for yon cannot pnbluh a libel of a man to 
himself 10 W. B. (Civ.)184 , 7A. 205, (see the dissenting judgment 
55 



866 KPFEOT OF UNINTENDED PUBLICATION. [CH. .XIII, 

of Duthoit, J.) 30 C. 402=7 C. W. K. 74 ; 1910 P.B. Vo. IO-.'b W.-W. P. 
K. C. R. 38 ; 18 B. 205. If (here was no publication, the question 
whether the occasion was privileged does not arise. If the ivfiter 
of a letter locks it up in his own desk, and a thief comes anil 
breaks open the desk, and takes away the libel and makea its 
contents known, I shonld say there would not be a pubiicatloo, li 
the writer of a letter shows it to any person other than the 
person to whom it is wiilten, he pnblishes it. In the case fron? 
which these remarks are taken, the publication consisted in the 
giving a letter to be copied, where the privilege attaching to the 
occasion did not authorize such a step. Seclfonl v Gnhhn, 
2 Hyde 274. 


As regard.*? the eflect of unintended publication? as 
where a man writes something prima facie defainatoiy 
intending to connnanicate it only to thepeison concern- 
ed or to some one privileged to receive the same, but by 
mistake posts it in a wrong cover, asm Thompson y- 
Daalucood, 11 Q. B. D.43, or Fox\. Brodench 14 Ir. 
C. L. R, 4S3, or inserts a notice regarding diVoIufi'w of 
a paitneiship under the wrong heading 
Meetings under the Bankruptcy Act,’ in Rngland itha^ 
been held there is a difference as regaids civil an 
criminal liability While holding him liable m an 
action for damages, Shepherd v. Whitaker, L. R.. 

P. 502, Sluhbs V. Uarsh, 35 L. T. 312, negligence has 
been held to be an answer to a crimiiial piosecuttom i 
per Lord Russel. C. J., in Q- v. Munsloto, 11895) 1 U »• 
758 at 761 ; Blake v. Stevens, 4 F. F. pz 5 
Abinndon, 1 Esp. 226; Brett v. Watson. 20 W. R-, 
Paine, 5 Mod, 167. Under the Code intention to m u 
the complainant’s leputation being essential for cni 
liability the same principle would be followed. 
a man write libellous matter and comraimmatcs ® > . 

the person defamed and the latter publishes i o 
of his friends, the author of the libel 
liable, Barrow v. hetoelUn. Hob. 62. In ‘ , ,'j, 
i?«s5rZ/, [19131 A. C. 386. defendants pablisne 
their Weekly Gazette plaintiff’s w t passed 

persons against whom an e.v-parte decree baa i c i 
in the Small Debts Court, while the 
.suit was dismissed for want of prosecution a 
had been settled before the hearing date. 1 rttbet"* 
averred that the representation carried 
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§ 210 .] 

nuendo that lie unable to pay his just debts Bnt 
the House of Lords held, overruling the Courts in 
Scotland that the entry which was coupled with an 
explanatory note (to the effect that the entry did not 
imply inability to pay on the part of the person named) 
was incapable of bearing the defamatory meaning 
ascribed to it and theie was no case to go to the jury. 
In 10 Bur. L. R. 304^=1 Cr. L. J. 982, the accused 
wrote a letter apparently defamatory of the complain- 
ant but there was nothing to indicate that he meant 
to «end it to the pereon who got it in due course 
through the post olfice oi tlial lie posted it. it was 
lield the accused was entitled to an acquittal in the 
absence of pioof that he publisliod it. hnt if tlie prose- 
cution had proved publication, theie would be no 
diniculti m infeiring intention to injuic In the case 
of a newspaper aiticle, proof that the original was 
in the handwuting of the accused has been held to 
be sullicieot evidence to show that lie published even 
though there was no evidence adduced to show that 
the piintmg or publication was under his diiection 
Loiett, 9 C. & P. 462. The pio<Uiction of the printed 
copy IS siitlicient proof of publication, Weir 1. 579. 
Sending a libel regaiding a man to his wife is a sufll- 
cient publication Wenman v. Aah, 13 C. B. 836= 
22 L J- (C. P.) 190 ; 4 C. L. J. 390 ; Jones\ Williams, 
1 T. L. R, 572. though uttering a libel by a husband 
to his wife has been held to be not publication, Wenn- 
hach V Morgan, 20 Q. B. D. 635; 1910 P. R. No. 10=: 
1910 P.W.R. (Cr ) 6=11 Cr LJ .281=5 Ind. Ca. 892. 
In the last case the accused in answer to a lawyer’s 
notice hcnt a leplj defamatory ot the client on whose 
behalf the lawyer had issued the notice and it was held 
as the defamatory matter was altogether irrelevant to 
the subject of the notice, the pleadei could not be 
identified with the client and the pubhcatinn must be 
deemed to be publication to a stranger The reason for 
holding communication to the person concerned not to 
be defamation is self-esteem is something different from 
reputation and s. 499 deals only with harm to reputation. 
As regards communication by husband to wife the 
English Law based it on the fiction husband and wife 
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a'le but one person. It is diflicult to .imagine why under 
the terms of s. 4&9 such communication is not a pub* 
lication intended to harm the complainant's leputa- 
tion. If the Legislature intended having regaid to the 
freedom of domestic life, to save such communication 
from amounting to pubbcation, one would expect to find 
an express provision to that effect as in s. 212, 1. P- C. 
If a husband communicates information defamatoiy of 
the complainant to his own wife and the latter embodies 
the same in a writing addressed to the complainant 
there is no reason why the husband should not be liable. 
In 17 M, 401, Rluttuswami Iyer & Best, J.J., held with 
reference to a case of theft that there is no presumption 
in the code that the husband and wife constituted in law 
but one peison, and even in England, when a letter is 
addressed to the defamed Jrimself at his ordma^’ 
of business, and is opened in the usual course of business 
by a partner or cleik, it has been held to 
defamation. Pullman v. Hill, (18911 1 Q» J 
Uomersale Davies, 14 X. L. R. 430. \Vhere seserai 
persons unite in an act of defamation, as uhcie o 
states the libellous matter, another writes it 
thud carries -it away, and a fourth pimts 
guilty of the publication. 0 Bac. Ah. IIOC-, ss. oL « 
1. P. C., ante, R 82 at p 2d7 ; 10 B. 97 5 ^ ^ 

306. The publisher is as much liable as . 

the libel, 19 E. 703. Ratanlal 769? where a libel « pH» 
ed the disposal of each copy would constitute a < 
publication and a fiesh oftonce and ^heie n* i^ii ^ 
law to prer ent as many pi-osecutions as there arc n 
Of copies sold, 1883 RR. No. 32. But 
to one who is an innocent agent in cauyiug 
the transaction; as, for instance. ^ . rfdu 

hbellouft handbills in ignorance of their con ^ 

V Bream, 2 M. & Rob.. 54. 01 a mere news 

does not know, and had no reason 35^’ 

of the panel ; Evtmens v. Pottle, I6 Q. '...Irttlto 
Mallm V. SivuiK 9 T. L. R .621 ; or u 

sets up the typi- of a libel mechanical!}, ann ,«i) 

intelligent perception of its meaning. j Thii 

held by Stephen, J., Jf Steph. v Koidcl 

aspect of the case i^ discussed at great Icngu i 
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Xi. J., in VizeleUy v. Mudie's Select Librart/, Ltd., (1900] 
2 Q. B. 170 at 180. See per Wills, J., in Munsloioi 
(189S) 1 Q. B. 758 at 765. On the same principle every 
repetition of a libel furnishes a fiesh cause of action, 12 
B. 167. The fact the rumours repeated were prevalent 
and did not originate in the accused is no excuse, 
Waithman V. IFcauer, 11 price 257n ; Kerr, 8C, &P. 
177. When a parson utteied a defamatory statement and 
four months later repeated the same when examined as 
a witness in the course of a judicial proceeding, it was 
held that the repetition *sas absolutely privileged was no 
ground for exempting him from liability foi the first 
offence as the doctrine of merger has no place m 
criminarUw, Wair 1. 5S0 & 585; cf § 205 SHprn at p 
839 in connection with adultery. 

Under English law a peison who sells, m the 
ordinary wav of his business, any defamatoiy publication 
is liable both civilly and ciimmally. even though he 
proves that he knew nothing of its nature, and supposed 
it to be of an innocent chaiacter This wa^ well illus- 
trated m one of the political piusecutioiis of the last 
century Guthell was a bookseller, who only dealt in old 
and rare books, and wiio never dealt m political works 
He had often published books ol a learned theological 
nature for the Kev. Gilbeit Wakefield, and finally 
published the production for which he was indicted, 
supposing It to be one of the same stamp It turned 
out to be a flaming political pamphlet Poi this he was 
prosecuted, and, accoiding to the fashion ot the time, 
the indictment charged him with evei3' rebellious and 
wicked intention which the draftsman could imagine. 
The Attorney-General told the juiy that if a man pub- 
lishes a libel, his knowledge of its contents is only 
material in estimating his punishment, just it would 
be in the case of a chemist who, by mistake, sold pjison 
instead of medicine Biskine delivered an ingenious 
and elaborate argument m suppoit of the proposition, 
that even if he had published negligently and inadver- 
tently, he ought to be acquitted if he was iouud to have 
none of the intentions which were stated m the 
indictment. Loid Kenyon, 0. J., m charging the jiiiy. 
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met all this with the simple remark, "God only knows 
the hearts of men, and we can collect their meaning only 
from what they do. These are fallible modes of arriving 
at knowledge ; bnt we have no better, and we must pro* 
nounce men- innocent or guilty accoiding to this 
standard.’’ li. v. Cuthell, 21 St. Tri .641, j?/. 655, 663, 
674; Glitch Moo. & Malk. 548; Keenshw [1895] 
1 Q. B. 758. The ground of this rule appears to 
be, either that the law conld be set at defiance if a person 
could disperse libels abroad with impunity, by concealing 
the import of them from an illiterate publisher; iHaicL 
P. C. 54S. [See however Smith v. Streatjxeld, [I913j 
3 K. E. 764 where the innocent printer was also made 
liable where the authoi's privilege was defeated by proof 
of malice,] or that a person who makes a piofit out of bw 
business is bound at his peril to conduct it in such a 
manner as not to be injurious to others (ante, §§ 1 1 .t 971- 
Tho severity of the law was mitigated in England ss 
regards , newspapers and other periodical publications bj 
allowing the defendants to prove, among other things- 
that the libel had been insetted without uctiiat inaiic®. 
and without gross negligence. G it 7 Viet. c. 06, 

In a recent case an action foi libel was brought 
the Tiustees of the Biitish Museum, because 
allowed a pamphlet containing a libel on the plaintm 
be lent in the ordinary manner to one of the 9““^ , 
perusal. The case was dismissed, on the giound i 
the defendants had only done what the statute , 
which they actfed lenuired them to do. It was a( im 

by the Court that a peison who sold books across 

counter, or who delivered them to be sold in the s ret . 
would be li.rble. even though ignorant of tlieir . ’ 
but it was said that no case had been cited in w ii 
private person, who innocently lent a book ou ® 
ibraiy, had been held liable as i g. 

il/ar/i« V. Trustee’s oj British Vfiirflicr 

338. The principle of this decision was cjU'r'C 
in Walden v. Times Bool Co., 28 T. L. R. 1^3. , ^ 

fondants who aie hook-distributers sold two f 
publised in Pans and which the plaintiff ^ 
tained libellous statements regmding hvr. ^ -ontpot* 
found the defendants were ignorant of 
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of the book and it was notthiough theii* negligence they 
^\ere so ignorant and the book was not of such a chaiacter 
as to put them upon inquiry. Cozens Hardy, M, R., held 
while there jnaj’ be a duty to examine some books care- 
fully because of their titles oi of the lecogmsed propen- 
sity of their authors to scatter libels abioad, theie is no 
general obligation on distributing agents to lead every 
book they sell in oidei to asceitain whethei oi not it 
contains libellous statements. 

Under the Pena! Code a peisuu is onl}' liable for mak- 
ing OI publishing an nnputation when he does so 
“intending to harm, oi knowing oi having leason to 
behtve ’ that such imputation will do harm. These 
words cannot mean less than the wilful intention to do a 
wiongful act {ante, p 8.>7) oi the connivance at, or tacit 
permission to publish libels of the soit complained of, 
which would amount to an authority to publish any 
particular libel. It v IlolbiooK. 4 Q. B. D. 42. Ac- 
cordingly. in a chaige against a ne.vspapei editoi, the 
Madias High Comt held “that it would be a auflicient 
answei to the chatgc m tins country, if the accused 
showed that he entiusted in good faith the tempoiary 
luanagtment of the newspapci to a competent peison 
during bis tem|>oiai> absence, and that the libel 
was published without his authoiilv, knowledge, or 
consent ” 9 M. 387 ; 1883 P. R 12 ; 35 C. 945 ; 22 B. at 
ISl.a/itcChap V ^ UTatp -101 Seess 501, )02 I P. C ; 
Stanrjcr, L. R., 6 Q. B. 352. lUot v. White, 10 East 94. 
The law was laid down m 3 A. 342 at 345 according 
to the strict English lule by Stuart, C. .T Tlie only 
authoiity lelciied to was an English text-hook, and 
no notice was taken ot the special terms of s. 4't9. 
It is no answer to an ediloi to say that the author i? a 
correspondent w’hom lie legarded a>, trustworthy. De- 
Cre<ipiyny v Wellesley 5 Bing. 392 at 402 ; or tbit he 
merely extracted from another lespectablc journal 
Talbutt V. Clark, 2 M. & Rob. 312, WalLm V. Hall. 
L. R., 3 Q. B. 396; M'Pherson v. DanielU, 10 B. Ic C- 
270 ; Saunders v. Mills, 6 Bing. 213 ; Holt, 8 Cox. 411. 
A man who repeats a rumom is as much liahlo as one 
who originates it. Daits v. Lewis, 7 T. R. 17 . Spiyki, 
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Y. 63' L. J. (Q. B.) 231 aud even if the origin* 

ator was pnvilejje'j and tnerefore, not liable, the man 
who repeats may be Habte. Titeman. v. 10 Ex. 

63; 'Mills v. Spencer, Holt. (N. P.l 533; McOreguf v. 
Thn-aites, 3 B. & C. 24. 


The place of publication is only material with reganl 
to jurisdiction. When a defamatory petition is sent to a 
public officer who in the oidinaiy comse of official rou- 
tine sends it to some subordinate for enqniiy, theie is a 
publication at the place where the enquiring officer 
receives it for which the petitioner may be held respon- 
sible, v'hether or not he expressly asks for enquiry, 1889 
P, R. No. 14. Where a libel is posted in one district, and 
received and opened in another, the offence of pubHcation 
takes place, and may be tried in the latter district. 
3 A. 342 ; 22 B at 129 ; 15 B. 286 ; 5 W. R. (Cr.) 44. In 
Burdeit's case, the libel was written iu Leicester, and was 
delivered unsealed by A to B in Middlesex, there b^ng 
no evidence as to wheie or how A received it. The 
case was tried in Leicester, and it was lield that it 
migh*t be assumed that A leceived it in Leicester, mid 
that whether it was delivoied to him open ‘‘"^'^‘'7^,’ 
there was a publication in Leicester. 11. v. »• 

& Aid. 95. Where a libel is put into course of 
in one district, and is actually delivered in another < i 
trict, the case would come within ss. 179 or 1^- 
Criminal Procedure Code and be triable in eitherdi'tri 


Under s 1!18 of the Grim. P. G. no Court shall I't' 
cognisance of any offence falling under Chap. X. I ^ 

P. C., except upon a complaint made by some P. 
aggrieved by such offence. A husband is aggr ^^^^ 
hv an imputation of iincliastity made 
14 M. 379. 25 B. 151=2 Bom. L. R. 66= jrrr 
rulin!! Ralanlal 327; 12 M. C. C. R. 201 = J<>^!;;Y6S. 
263 , IS M. L. J. 224 =2 Cr. L. J. 381 ; If* 
confro 1884 P. R. No. 22 ; 1887. P. R. No. 33.^^ 
ciple has been extended to other nminliers of ^ 
w’lth whom a female rebition has been r?‘siding • 
pendant. 32 C. 425=3 CL. J. 38=1 Cr. L J- 
it was held in 1893. A. W. N. 207. that a morn 
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son aie not in the same position as ‘wife and husband, 
and a son has no /ociis •ifandi to prosecute if his mother’^ 
character i? assailed. The President of a Municipal 
Corporation is not aggiieved by defamatory statements 
affecting his subordinates. 26 M. 43. 

Under Act XXV oflBtil.s 5. the punter and pub- 
lisher of a newspaper is leqniied to make an official de- 
claration that he IS such By s 7 the pioduction of .in 
authenticated copv is sufficient evidence, unless the con- 
trary is proved, as against the person whose name is 
subscribed to such declaration, that he is the printer or 
publishei, as the case may lie, of every portion of every 
periodical work of a corres^ionding title. Such evidence 
thiows upon the defendant the buithen of disproving 
the actual publication by himseU. and leaves it open to 
him to -^how any circumstances which would ncg.ative 
the piesumption of intent, which the law infers fioin 
such publication 9 M. 387. 

111. cincDMSTXNCES IN WHICH iMeUTMioNS Pnma 

Facie PEP.^iiATonr sre not punishable 

211. Exceptions: their Nature and Scape.— The ten 
exceptions to s stale cases m which an imputation 
prwia facie defamatory may be e.xcused. There may be 
said to be five groups of exceptions, all relating to occa- 
sions as to which qualified privilege is recognised 
Exception 1 coi responds to the plea of justification being 
a bare statement of truth toi public good Exceptions 
2, 3, 5 & G coirespond to the plea of fair comment on a 
matter of public interest. Exception 4 covers the plea 
of a fair lepoit ot public proceedings Exceptious 7 & 8 
covei the cases of censure by a lawful authonti passed 
111 good faitli and accusation made to a lawful authority 
in good faith. Exceptions 9 10 cover the cases of 

imputation made in good faith bv a petson for the pro- 
tection of ins interest or for the public good, and the 
case of caution intended for the good of the peison to 
whom it IS conveyed or for the public good Looking at 
the matter from a different aspect, it may also be stated 
that the ninth Exception states a general principle of 
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which Exceptions 7 , 8 and 10 are particular instances, so 
that the last four Exceptions include the whole of what 
are known to the English law, as communications made 
on a privileged occasion, i.e., one made in the discharge 
of a duty or piotection of an interest in the person who 
makes it. It will he convenient to deal with these 
Exceptions seriatitn, after some general discussion of 
privilege, considered in its broad aspects and of the 
doctrine of “absolute privilege,” the law relating to which 
is left in an iinsatisfactoi-y state owing to the divergeace 
oi views on the part of the seveial High Courts. It 
must be remembered no magistiate is entitled to dis- 
charge a case of defamation priwtrt /ncz'e made out, solely 
on the ground the accused might have had some ground 
for making the imputation. The onus is on the defence 
to bring the case within one or other of the Exceptions 
by offering afiiimative proof, 13 Cr. L.J. 488=:I«i »nd. 
Ca, 488; [1911] 2 M. W. N. 8=10 M. L.T.96»12U. 
L, J. 497=12 Ind Ca 217. Boi where an allegw 
defamatory statement is said to be embodied 
confidential report falling within the scope of bs. 1-' 
125 of the Evidence Act, and there is no hkeJjhood w 
pioving the communications by priiuaiy ordire^e%T t 
a dismissal of the complaint under p. 203, Cr ”• 
be justified, 1910 P. W. R. (Cr.)4=ll Cr.L. 

Ind Ca. 714, 


The phrase "privileged communication ^ 
but convenient way of denoting a cominuinca io ^ 
on a privileged occasion. As Paike, B-. sai ' ^ 

term ‘ privileged communication' is not per ‘ , ...pj 
correct expression. The proper meaning of a p 


coininiinication is only this: that the occasion 
the communication xvas made rebuts the infcr^'| 
facie arising from a statement pieju'hc^ . 

character of the plaintiff, and 

that there was malice m fact : that the . ,(,fthc 

actuated by personal spite or iJl-will, J" ^,, 3 ,;,.. " 

occasion on which the communication 
U'riff/a V. U'uod^fate, 2 C. M. & n 246. 
Esher, Clarke v. Molynetu, 3 Q. 
occasion is privileged when the person w o 
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communication has an interest, or a duty, legal, moral, 
or social, to make it to the person to whom he does 
make U, and the person who receives it has a coi re- 
sponding duty or interest to hear it. Both these 
conditions must exist in order that the occasion may be 
privileged. — Per Lord Esher, Pullman v Hill [1891], 1 
Q. B. 524, at 527; per Lord Campbell, C. J , Harrison 
V. Bush, 5 E. & B. 344=25 L. J. (Q. Bk 25 ; 24 B. 13 ; 
26 M.. 464. It IS fuither essential that the statement 
complained of should be delivered m the honest belief 
that the part}’ was performing his duty in making the 
communication Per Erie, C J., Whitely v Adams, 15 
C. B. (N. S.) 392=33 L. J. (C. P.). 89, 491 ; per Biamwell, 
L. J., Clarle V Molyneiu, 3 Q. B. D. at 244, The 
words “moral oi social duty” have been defined by 


.!•■ >\^ A 

Q. E.. at 350. Anything which a person may say or 
write in maintaining iiis own interests may also be 
said 01 wiitten by his solicitoi. oi agent, or any otlier 
peison to whom the protection of those mteiests is 
entrusted. Baker v Carruk, [1894] 1 Q. B. 838. 
When once a confidential lelation is established between 
two persons with legard to an im|uiiy ot a private natuie, 
whatevei takes place between them, iclevant to the '>ame 
subject, though at a tune and place ditleient from those 
at which the confidential lelation began, may be untitled 
to protection as well as what passed at the original inter- 
view, and it lb a question tor the jmy whethei any 
further conversation on the same subject, though appa- 
rently causal and voluntaiy, does not take place under 
the influence of the confidential relation already estab- 
lished between them, and is theiutoic entitled to the 
same protection — Pei Pollock, C B . Beatson v Skene, 
5 H, & N. 838, at 855=29 L. J. Ex. 430. 

Probably the most instructive and exhaustive judg- 
ment on the subject of privilege is that of Willes, J . m 
Hemcood Harrison L. R.. 7 C. P. 606. The following 
instances of the application ot the rule m ly be useful An 
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eniployel' published a weekly circular addressed to hi? 
servanfcs.'itx'one i'jsueof which the di^hiis^afs of a servant 
for rDJficonducfc, and the charjjes alleged against hira vvere 
.stated. Hunt v- Great }iotthem Htf. Co., llBBl].2 Q. B. 
189 { So^ierville v. Haxrhins, 10 C. B. 583=20 t. J. 
(C, P,) 131.' A gtoh addressed a letter to the villagers 
directing that a woman should be cxcoiiuminicated for 
illicit intercourse with a man of a lower caste. 22 C. 
46. Both statements Were iield pu’vileged. They are 
instances of Exception 7, .is to Which see § 210 infra tx 
p. 918. So wherd petitions were piesented by the creditors 
of a delendant in a suit suggesting that the e!.iini 
was collusive; 2 M. 13, or by villagers praying 
retention of a village nioonsi/T, .md asserting that a 
iiemindauwho was trvingtoget liini removed wasactua e 
by impioper motives.” 12 M. 374. These wonld cow? 
under Exceptions. See ? ‘220 infra at Dl*!' 
attributing unprofessional conduct to a medical iiw , 
A. 342. a letter by tJie defendant to the compiainnm» 
partner accusing the complainant ol misappvopcw ^ 
money which ought -to have been pmd over 
defendant. IS B. 3Sl ; 1910 P. W. R. (Cir.)6, weic hel 
privileged under Exception 9. See § ‘221 infra ^ ^ 
CJuder the same head would comO the case of fi p.ijuns 
m.ide in the coutse of judicial or tjuasi-jiuhcial 
which will he loferied to hereafter in 21- atp* 
instance, statements made before a panchaye u . 
investigating the imputations made upon the c . ^ 
of a villager. 7 M, 36. On the same Kfoumh v » 
an insurance company i„ti.nate.U..V«o- - 
that if the plaintiff continued in coinmanh 
lefuse to insure it, the communication tliat 

as it appeared that the company had been >n 
he was of interoperate habits, ffnww” ’ 

247, 

A typical instaneo of cases pn'dectiA by 
is that of characteis given, or statements jp a 

ence to the character of a seiv.ant’ or J, y-j taOR? 

subordinate position, made byhisformcromp 

who is about to engage him, or by one 
him into his seiwice to the person who 
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him. Such statements aie privileged, whethei asked 
for or volunteered , hut when volunteered, this is a cir* 
cumstance which may he taken into consideiation with 
leference to a question of actual malice Patttson y. 
Jones. 8 B. & C., 578; Child v A_0ee}v, 9 B. & C. 403 ; 
Fryer v. Kinnet shy. 33 L. J. (C. F.)96 ; 15 C. E. (N. S.) 
422. See § 22*2 injra at p 919 

Mutuality of Interest. — Numeious cases have arisen out 
of the rule, that the person who receives a communica- 
tion made by a person mteiested in any mattei must 
himself have a corresponding interest For instance, 
after an election, the defeated candidate oi his consti- 
tuents have an interest in exposing any malpractices 
which have affected the election But if they addiess 
their complaints to the newspapers, oi to persons who 
have no authontv to afford ledress, then complaints, if 
untiue, will be detamatoiy, even it tbej bona fide sup- 
pose that the peison addressed has authoriCv in the 
mattei. DuLensonv JiilUaid, U.R., 9 Ek. 79 ; Hebclitch 
V Mclliiatne, (1894j 2 Q. E. 54. But it the peison 
addressed has an inteiest oi a duty which would lequire 
him to examine into the tuith of the chaigo, and to 
take steps to have the offendei punished, a communi- 
cation to him IS piivileged, though he is not the 
immediate authonty through whom lediess is admin- 
isteied Hanisuii v Bush. 5 E. & B. 344 =25 L. J. 
(Q. B.j 25- See per Parke, B Tooyood v Spyiiny, 

1 C. M & R. 181 at 193. The same principle applies 
where, m the process oi making a communication on a 
privileged occasion, the mattei is divulged to persons 
who aie strangers to the mattei A conamnnication 
which would be piotected it made by A to B in hie 
own room, o; by lettei, would be deiamatory jf made 
in the presence of a general company, or by tcle^m 
or postcard Williamson v Freet, L. R., 9 c. p 303. 

B M. 3Si ; IS M. 214. Jtis not defamation for i man 
to communicate to his own wife statements affcctin" 
the character of a seivant, Wennhak v. Morgan 20 O ^ 
D. 635. The decision was put on the ground that hus- 
band and wife aie one person but the more sen-iW^ 
reason appears to be, that the matter ivas one in 
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husband and wife are eqnall}* interested. So if a man is 
making, in presence of another person, a serious charge 
against him, he is justified in calling in a third person 
for his own protection to witness what takes place 
Taylor v. Bawkins, 16 Q. B., 308=20 L. J. (Q. B.) 313. 
Where the defendant, a member of a board of guardians, 
at a meeting where the claims of one of the servants of 
the board came under consideration, grounded his opposi* 
tion to the claim on a statement that the servant had 
been robbing public money, and the jury found that the 
words were spoken honestly, in the discharge of apnhhc 
duty and without malice, it was held that the privilege 
attaching to the occasion was not affected by the presence 
of reporters, over wliom the defendant had no control, 
and wliom he could not remove, Pittard v. Oliver, [189Ij 
1 Q, B. 474. It would have been otherwise if the 
speaker had invited some outsiders to be present to 
his speech. 


The same question has aiisen seveml times ' 

the ordinary couise of business a letter passes under tn 
eyes of different persons before it reaches its dcstinatio . 
In Pullman v. RUl, [1891] 1 Q. B. 524. the defendants 
wrote a defamatory letter to the plaintiff, who . 
member of a mercantile firm. The letter was^jrm'n /n 
privileged, but it w’as dictated to a shorthand cler *• 
then copied it out by a typewriter, from w hich it was prt 
copied by an office boy. On leaching the plamti ‘‘ • 

it was opened in the usual course of business hy one c ' 
and shown to another, before it reached 
whom it was intended. These circumstances wer ^ 
to depiive the letter of its protwtion The 
that neither the practice of business nor the 
of the case made aii}' difference. A person « 
another what is prhna facie libellou'! niust a ‘ ,,rivi* 
peril keep it from all persons to whom 'J® ^ . I^jcr 

leged to sliow it. This case was distinguisnc 
one, where a solicitor acting for his client wr j 

plaintiff a letter containing matter defamatory • j 
gave it to his clerk to copy. It “Th'’ 

not destroy the privilege. Jjopes, Ij* ’» it wi* 

ground of tlie decision in Pullman v. Ilia was, 
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not the usuai course in a merchant’s business to write 
letters containing defamatory statements, and to com- 
municate them to a cleik m the office. I adhere to what 
I said in that case as to there being neither a duty nor an 
interest in a merchant to make such a communication 
as was there made. The case of a solicitor seems to me 
to be certainly different. The business of a solicitor’s 
office could not he carried on unless it were communicated 
to the clerks in the office, and it is common knowledge 
that such IS the usual course ” Boxsuis v Gohlet Freres 
[1894] 1 Q. B. 842, followed in Edmondson v. Birch 
and Co., Ltd., [1907] 1 K. B. 371=76 L. J. (K. B.) 346 
where Pullman v Hill is discussed and ; 

1910 P. R. (.Cr.) 10=1910 P. W. R. »Cr.) 6=11 Cr. 
L. 281 =5 Ind. Ca. 892. And so if it was necessary or 
proper to coiamunicato mattei to a large number of per- 
sons and the occasion is such that if the matter is 
(lefamatorj it would be privileged, it is allowable to have 
the matter printed for « uculatioo. as being a necessary 
and reasonable mode of communicating it to those who 
have an interest in receiving it Laiohss v. Anglo- 
Egyptian Co , L. R.. 4 Q. B.. 262 ; A ndrewt v Nott-Bower 
[189S] , 1 Q. B. 883. No doubt the same decision would 
be given if, on a privileged occasion, it became necessary 
to use the telegiaph As. for instance, if one police-officer 
had to direct another to ariest a supposed criminal who 
was about to leave the country 

Good Fat th — It will he lemaiked that in Etcpptions 
7, 8, 9, and 10, it is alwai's stated that the imputation 
must be made in good taith Taking the oidinary 
ineanm” of the woids, this is nothing more than is 
lequiied by the Englisli law “To entitle matter 
otheiwise libellous to the piotection which attaches to 
communications made in the fulfilment of a dutv, hona 
Jides, or, to use our own equivalent, honesty of purpose, 
IS essential and to this again two things aie necessary 
first, that the comimmicatinn he made not only in the 
course of duty, that is, on an occasion which would justify 
the making of it, but also fiom a sense of duty ; secondly, 
that it be made with a belief m its truth.’ — Per Cockburn 
C. .T , Dawkins v Lord Paiilel, L. R., 5 Q. B., at 102 ’ 
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pel liord Colei id"e, C. 3.,Stecen& v. Sunjwon, 5 Ex. D. 
53. . And even an .actual belief in the truth of the 
statement is not necessary, if the statement is of sncli a 
character that on that occasion it may be proper to 
communicate it to a particular person who ought to be 
informed of it. Per Bramwell, L. J.» ClarU v. 
Mohjneuz, 3 Q. B. D,, at 244; James v. Boston, 2C.& 
K. 4. So Lord Esher said : Though what is said 
amounts, to a slander, it is privileged, provided the 
person who utters it is acting bona fide, in the sense 
that be is using the privileged occasion for the proper 
purpose, and is not abasing It. Royal A(]nartunx Socid'j 
V Parkinson, [1892].! Q. B.. 431 at ^3. Under the 
Penal Code, however, by s. 52, " nothing is said to w 
done or believed in ‘good faith’ which is done or believed 
without due care and attention.” Then by s. lOool 
the In Ev. Act, "when a peison is accused of 
offence, the burthen of pioving the existence of ciremu* 
stances bringing the cose within any special ® 

proviso contained in any other part of the ‘■amc o 
in the law defining the offence, is upon him, and __ 
Court shad presume the absence of such 
It IS probable that in practice this definition of goud 
will make little difference in the proof required m r,ng 
and in India. l)uc care and attention in arriving a 
belief is exactly the same thing as reasonable ^ 

bable cause, which it has been decided 
whole circumstances of the case, and not upon e 
Sion to make any specific inquiry which ^ 

thrown light upon it. Perryman v. 

L. 521. It will, however, in many case", 
procedure at the trial. According to Engusn a. 
is for the defendant to prove that the .j, of 

privileged. If the defendant docs so, the 
showung actual malice is cast upon , Jallrd 

unless the defendant does so, the 
upon to prove actual malice.” Pr/Lord hsne . 

V. ^fclhcaine I1894J. 2 Q. B., at 58 . See J ^ 
122 as to the state of the law 

onus of proof. The reason of this is, U*® . » 

law the essence of the offence is an 
wrongful act. As soon as it appears that 
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was privileged, the intention which the lau infers fioin 
the defamatory nature of the statement is rebutted, and 
then an evpiess intention must be made out But the 
privileged character of the occasion cairies with it no 
presumption that the accused had made the statement, 
not only innocently, but after due caie and attention. 
Apparently, therefore, till this has been shown the 
bmlhen of proof is not shifted from the defendant to the 
plaintiff Accordingly, it has been held in India thatm 
order to establish a primu facie case in his favour, the 
defendant must show, not only that he believed the 
statements which he made on a pinileged occasion, but 
that *■ be bad some reasonable gioimd for making the 
imputation, either by showing that it was tme, or 
that, if false, he had reasonable giound for believing 
it to be tiue, looking to the source from winch the 
information was obtained *' 4 C. 124 ; 6 A, 220. The 
absence of reasonable cause for making an imputation is 
evidence of the absence oi good faith, Weir 1, 607. The 
mere absence of ill-will does not of itself prove that the 
imputation was made in good foith, Weir 1.613:11 
Bom. L. R, 638=10 Cr.L. J.372. See also 2 W. R. (Cr.) 
35; 19 B. 717. The lecent English case of Smith v. 
Streitndd, [1913] 3 K. B. 764, illustrates this 
principle The defendant, Canon Stieatfield on a 
pnvileged occasion published a punted pamphlet by 
citculating It to persons inteiested with him, concerning 
the business of the plaintiff a suiveyor of ecclesiastical 
dilapidations The juiy found the writei was actuated 
b) malice but the printers weie not. It was held the 
malice of the writer defeated the puvilege both tor him 
as well as for the prmteis though the latter merely 
printed in their usual course of business and without 
malice, they were liable as joint tort-feasors with 
the writer. Of couise the w'hole of this, regaiding the 
boii'i ndci, of the defendant may come out on the case for 
the piosecution, in which event the defendant need do 
nothing till the Crown has taken the next step. But if 
it does not come out, the defendant will have to go into 
his case at once 1910 P. W. R. (Cr.) 4=11 Cr. L. J. 
205 = 5 Ind. Ca. 714. 

5G 
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j>ei‘ Lord Coleridj'e, C. J., Stevens v. Sumjmoh, S Ex. U. 
53. . And even an .actual belief in the truth of tlie 
statement is not necessary, if the statement is of sucli a 
chaiacter that on that occasion it may be proper to 
communicate it to a particular person who ought to he 
informed of it. Per Bramwell, L, J., Clarle t. 
Mohjneux, 3 Q. B. D., at 244; James v. Boston, 2 C. & 

K. 4. So Lord Esher said : Though what is said 
amounts, to a slander, it is privileged, provided the 
person who utters it is acting hona fide, in the sense 
that he is using the privileged occasion for the proper 
purpose, and is not abusing It- liot/al Ayiiarinni Socftty 
V Parkinson, [1892],! Q. B., 431 at «3. Under the 
Penal Code, however, by s. 5‘i, “ nothing is said to w 
done or believed in ‘good faith’ which is done or believed 
without due care and attention. ” Then by 8. lOa cl 
the In Ev. Act, ‘‘when a person is accused of '‘•U 
offence, the burthen of proving the existence of circum* 
stances bringing the case within any special cvception or 
proviso contained in any other part of the 

in the law dehning the offence, is upon him, aod 
Court shall presume the absence of s^cb rircinn‘'tiinc 
It IS probable that m practice this definition of good , 

will make little difference in the proof required in hng 

and in India. Due care and attention in arriving a • 
belief IS exactly the same thing as reasonable **”' *.. ^ 
bable cause, which it has been decided 
whole circumstances of the case, and not upon t e 
Sion to make any specific inquiry which 4 H. 

thrown light upon it. Perryman v. Lister, b* •* 

L. 521. It will, however, in many casjis aucc 
procedure at the trial. According to Lnghs * ^ 

is for the defendant to prove that the of 

privileged If the defendant does so, the ' 
shelving actual malice is cast upon <^llrd 

unless the defendant does so, the *, * uA.dtle^ 

upon to prove actual malice,” TrrLoraLs cr, 

V. Melt, cat, le 118941, 2 Q. B., at ^ V h, 

122 as to tlic state of the law in India j"- 
onus of proof. The reason of this 18. do » 

law the essence of the offence is an mte , 
wrongful act. As soon ns it appears tha 
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WAS privileged, the intention which the Iai\ infers fioin 
the defaiuator\' nature of the statement is lehuttcd, and 
then an express intention must be made out But the 
privilejied chaiacterof the occasum cairies with it no 
presumption that the accused had made the statement, 
not only innocenlly, but after due care and attention. 
Apparently, therefore, till this has been shown the 
burthen of proof is not shifted from the defendant to the 
pUintid. .Accordmglv, it has been hrld in India that in 
order to establish a pniii'i facie case in his favour, the 
defendant must show, not only that he oelies’ed the 
statements which he made on a privileged occasion, but 
that "he had some reasonable giound for making the 
imputUnm. ouber by .sboniog that it was true, or 
that, if false, he had leasonable gioiind for believing 
it to be tiue, looking to the source fiom which the 
information was obtained ” 4 C. 124 ; 6 A. 220. The 
absence of leasonable cause for making an imputation is 
evi<b-nce of the absence of good laith. Weir 1. 607. The 
meie absence of ill-'vdl does not of itself prove that the 
imputation was made in good faith, Weir 1,613; 11 
Bom. L. R. 638=10 Cr. L. J. 372. See also 2 W. R. (Cr.) 
35; 19 B. 717, The lecent English case of Smi/i v, 
Stre itn-’ld. [1913] 3 K, B. 764, illustrates this 
pnnciple The defendant. Canon btieatfield on a 
piiMlcgcd occasion published a punted pamphlet by 
cuciiiating It to persons intuiested with him. concernin'' 
the business of the plaintiff a suiveyorof ecclesiastical 
dilap’dations The jm^ found the wuter was actuated 
bj malice but the printei's weie nut It was held the 
malice of the writer defeated the piivilege both foi him 
as Well as foi the pnuteis though the latter merely 
printed in their usual course of business and without 
malice they were liable as loint tort-feasors with 
the wilier Of course the whole of this, legardin" the 

hon t /idos of the delendant may come onf. on the cs&e foi* 
the prosecution, in which event the defendant need do 
nothing till the Crown has taken the next step Uuj ,£ 
it does not come out, the defendant will have to "o ' t 
bis ca=e at once 1910 P. W. R, (Cr.) 4=j; 

205=5 Ind. Ca. 7l4. * 

oG 
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Eij)res‘i Malice . — Where the occasion is shown to he 
privileged, and there is such evidence befoie the Court 
as raises a presumption that the defendant was acting 
within one of the Exceptions, the piosecution iiiust 
piove malice, which at this stage means, a st‘’te of the 
mind amounting to actual malice, as the moving caust^of 
the particular imputation. Even this, however, will not 
he sutheient where the communication made was one 
which it was the absolute duty of the defendant touiakf* 
undei the particular ciicumstances of the case. Thb 
was so laid down in the case of Daiclim v. LorJ Vau^'t- 


There the case cAine on upon demurrer, the pleadings g'lOftlv 
• • — • • — that the clefeed^t- hb 

e Commander-io Chief lenun 
le defendant, and hid 
^^h^ch contained thed.’iwa^ 
tovy mattei sued upon. The defendant pleided that '* '‘ ‘* '* 
duty 118 superior officer to forward the letters, with Ws 
them, and that in doing so he lud acted in the 
of hiR military duty, ond aa an act of uiilitiry 
otherwise. The plaintiff replied, osserting aeluil niauce. 
probable cause, and that the report was AV' 

there was a demurrer, which, of course, adinitt^dal - 

properly pleaded The majority of the Co«t held 
tion did not assert that the atatciociits in the , r . 
were false, or were known hy him to be hiUe. ' ’A{< in 

“I apprehend that the inotbca under which iint- 

d< 
th 

.noti>es from or under which it ia done. In "hori. “ ^ 

• • . *rom the adinii^'^'^ 

an action b® '‘Kf ‘ - 

ni of opinion that 

L. R. 5 Q.B. 84, at 111 tijyprovrtl in Harf I an 'ffJ95i, 1 9- 

C, at 464 Chiitlrrlfiti v. Snrrtarif •</ Slatr /or ' i 

B 189; ar<nit\..S4rrrfnr>/o/Sharf,>rIt„}i<i.2CV.u. 

Suppose, to tiikc an instance which might oft' 
that a person upon whom the law ® ‘ Icinli id 

report any circumstances which throw ft |'„r(vi'h 
crime upon any milividnal, receives 
circumstances, and that ho reports tby'*”* '"'1’ "jj (f,>in 
1>\ to ruin hi"? enemy, and sending m ni« *1 
tliat ONpre®^ motive; if the inrormati'’n turn ' 
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be fake, he could not be chaiged for defamatton And 
it would make no difference that he did not believe the 
information, if it came to him in such a shape that he 
^Yas bound to pass it on to his superior. 

Where the statement made on a privileged occasion 
IS not compulfoij, but optional, so that pioof of express 
malice is sufhcient, this proof is not affoided ineiely by 
chnwing that the statement was false. The plea of pri- 
vilege always assumes that the statement is in itsell de- 
famatory, and generally that it it. false 2 M. 13. The 
falsity of the statement is an element in deteiinming the 
existence of malice, but does not by itself establish it 
The question still lemains whethei the defendant as 
using or abusing his privilege “ It a peison on such an 
occasion states what he knows to be untrue, no one ever 
doubted that he would be abusing the occasion. 19 B. 51. 
But there is a state of mmd, short of deliberate falsehood, 
by reason of which a person may pioperly be held to 
have abused the occasion, and in that sense to liave spoken 
maliciously If a person fiom anger, oi fiom some 
wrong motive, has allowed his mmd to get into sxich a 
state as to make him cast aspeisions on other people, 
reckless whether they aie tiue oi false, it has been held, 
and I think tightly held, that a jury is justified m find- 
ing that he has abused the occasion ” Per Loid Esher, 
Unijal A<]uariwn Socteltj v Parkinson, [1892] 1 Q. B. 
at 442. On the other hand, the evidence must be such 
as to warrant an absolute finding that there was expiess 
malice. The mattei must not be left upon an even 
balance. In Sommervillr v IJaiclins, 10 C. B. 583=20 
L. J. (C. P.) 131, the Couit -iaid *' It is tuie 
that the facts proved aie consistent with the piesence 
of malice, a" well as with its absence But this is not 
sufficient to entitle the jury to have the question of 
malice left to the jury; for the existence of malice 
IS consistent with the evidence in all cases, except those 
m which something inconsistent « ith malice is shown 
in evidence , so that to say that in all c.ases where the 
evidence was consistent with malice it should be left 
to the jury, would be in effect to say that the juiy 
might find malice m any case in which it was not 
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disproved, which would be inconsistent with the 
admitted rule that in case of privileged commiinications 
malice must he proved, and therefore its absence pre- 
sumed till such proof is given. It is certainly not neces- 
sary, in order to enable a plaintiff to have the question of 
malice submitted to the jury, that the evidence slioulil 1‘e 
such as necessarily leads to the conclusion that malice 
existed, or that it should be inconsistent with the non- 
existence of malice; but it is necessary that the cMdcnce 
should raise a piobabiHty of malice, and be more con- 
sistent with its existence than its non-existence.” See 

27 B 585. 


Tlie use of extravagant and excessive langnage in 
conveying imputations which aie themselves privilcjitd, 
has been held to destroy the piivilege. In one case tfH’ 
was so held, even though bond was found, and 
malice was negatived. Fri/er v. Kimersky, 15 C, B. (N. 
S.) 422=33 L, J, (C. P.) 96. Possibly this would be 
under the Code, if the woids were hold not to haNC ken 
used with due care and attention, and therefore 
good faith. Under English law, however, the bettc 
view seems to be that the only questions in such a ca> 
aie, privilege or no privilege, malice or no niahce. • 
man who is making a statciiicnt on a privileged occ 
Sion may incorpoiate with it statements against o ic • 
or even against the party concerned, which are v i ) 
irrelevant to the privileged occasion, and as to « i’ • 
ir«rrr« v. lI'orrcH. I U Ai- 

c state- 
and 


there is no privilege at all 
& R. 250. But when there is onl} an c.\cc«si\c . 


ment having reference to the privileged occa«ion^ 
which therefore comes within it, then the onij " . 
which the excess is material is as being 
m.ilice If the j'lir)' refuse to find malice, a lim > 
the language was excessr\c is not one ^ 

malice can be inferred by law. If the Uv 1 1< , 

it wuuld often be inferring what is not true. ^ 



- [1897J A. C.t>a; Gtonr' 232 , 

(Q. B.) 247 31250; Sj-iH v. iV«h/c. L. R- ** 
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Evidence of other libels upon the piosecutor, either 
before or after the libel complained of, is admissible for 
the purpose of proving actual malice. The more the 
evidence approaches to the proof of a S)’Stematic practice, 
the more convincing it is The circumstance that the 
other libels are raoie or less fiequcnt, oi mote or less 
remote from the time of the publication of that in question 
merely affects the weight, not the admissibility, of the 
eridence Seethe answers of the judges in Barieft v 
Lonq. 3 H. L Ca. 395 ; Hemnnnq*. v (Vnsson, E. B. & 
E. 346=27 L. J. iQ. B.» 352 . 22 B. 112; 20 A 55 ; 
finte, Pait II, Chap V. § 91. at p HOI 

212. Absolute Privilege. — Regaidmg the real natiue 
ol what is knoun as absolute pnvilege Channell. J , said, 
in Bottomhq v Brougham, [1908] 1 K. E. 584 “ I do 

not think that it is a very acciiiate evpiession, and I am 
sure that calling U a ‘ piivilegc ' is sometimes misleading. 
Privilege means in the ordinaiy way, a piivate light. 
^ow theie is no piivatc light of a judge, or a witness, or 
an advocate to be malicious It would be wiong ol him, 
and if It could be proved, I am by no means suie that it 
would not be actionable The lea! diietiine of what is 
called ■ absolute privilege’ is that in the public interest 
it IS not desiiable to inquire whethei the words or acts 
of ceitam peisons aie malicious or not It is not tliat 
there is any p' ivilege to be malicious, but that, so far a- 
it 13 a pnvilege of the individual — I should call it lath'r 
a light ot the public — the privilege is to be exctap; ir-'r 
all inquiry as to malice , that he should not be liat’- to 
have his conduct inquued into to see whethci it is rLib'- 
cious nr not— the reason being that it is dosirab'^ :».>• 
persons who occupy certain positions as jiidr/es, a’ 
cates 01 a^ litigants should be peifectly fiee arjj 
pendent, and, to secure then independence tl”* '*’-' 
acts and woids should not be brought Ixiforf- trifrir 'i!“ 

■ lor inquiring into them meiely on the ! 

they are malicious. I think there is somethin ' morV'i 
that distinction than mere words, and th^- rea o ^ tl l 
this peculiar doctrine of ‘absolute privile'^^.* j- e- 
times complained of is that it is not fhoroV’lih* o def- 

stood The explanation of the doctrine jv;/j q he.***' 
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anti there in many of the cases, althou'jli it never s:cim 
to h.ive been put into the head note.’’ There are some 
cases in which the “privilege ” is so absolute as tu 
amount to a complete immunity, even uliere there n 
the most e^piess malice. One of these cases is that of 
speeches made in PaiHament or petitions addies^ctl to 
Pailiament. 1 Com. Dig., 890; pcrhU. Denman. .S/c'rf- 
di?Ie V. Honsaid, 9 A. & E., at 114. Tlnspiivik-e In* 
been held to extend even to one who prints and publisln* 
an extract from or an abstract of a Parliaincnt.iry 

though in doing so he does not act by or under dino- 

tiun of either House of Parliament, Mangena v. Kihnird 
Lbjod, 98 L. T. 640, foUoned in Mangena v. irnjl'b 
[19C9] 2 K. E. 958. This, however, appears to he r-»-t 
of the ancient law and custom of I’arliamcnt, 
cannot be claimed by subordinate legislative asseml'lie'. 
unless they have been expressly endowed with 
mentarv privileges. Doglc v. iudconrr, L. R. * y* 
328 ; Spenl.-er of Lcgidulive As^cvihlijof 1 ir/ormv* C» 'i ■ 
L. R.. 3 P, C. 560. Of course if any chaigo of dehmjj* 
tion was made against a member of an Indi.an Ja'g ' 
tive Assembly, or a person petitioning it, the .. 

come under K\ception 0, and the prcstiiuption m ^ ‘ 
of good faith would be overwhelming. 


A more common instance is the inuiiunity 
to Statements made in jiidiciul piocei'ding-' • ^ . 

party, [9 Cr. L. J, 385. IS M. 414.31 M.400. 17 E. 57^ 
Weir 1. 612 & 587, 6 M. L. T. 15; ? M. L 

Cr. L. J. 276=1 lnd.C,.2‘18. 9B.263. 22A,^^^; 
IIoi/q^'iny.ScarlM. lB.f<A.244j "■’"'‘i;- i! , ^2 27 
SOM. 222=6 Cr. L. J. 130; 17B. '27. 19 B. 51 
C. 262,32 C. 9E6; v. .17 /.•>ra«. O’ 

Bttrr/ill V. A>rti7i.*, 11905) I K.E.5C4;30.C. J. . 

[10 M. 28, 2 L. B. R. 130; Hull v. JurUou. 10 ir- ■ . 
120 : FImt V. ni.r. 4 B. & C. 473] I'liry. "‘’y',,?,;,,,' ? 
M. 87, Luir v. LUwcUijn, [1906] 1 K. B. 487 . , 

V. litniiijham, [1908] 1 K. E. 384] can I’ ' jj^. tn 
civilh oi criminally for any v.ord* .ei-- 

uriting, in the discharge ol his *'«. Uari' 

7Vr Lord Mnnsficld, ]L v. HUnner. Liiit** ' * tJ 

L. R. 4p. C. ftt464. The rule 
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everv ct)ui t of justice, as, foi instance, to a Countj' Court, 
or the court of a coronet , Scott v Stamfield, L. R.3Ex. 

223 ; \ Chnton, 2 B. &S. 475=31 L. J.(Q. B.) 

139 .iml to pioceedmgs held iimler Bankruptcy Acton 
the cvainuiation of a debtoi who was held m custody. 
U'nnt^ V L. R. 1 Ex. 296; Dicas v Lord- 

lu ’iiq/i’iiii. 6 C.&P. 249. The same doctunc extends to 
case*' uheie there is an authoiized inquiry wnich, though 
n'U befoio a court of justice, is before a tiibunal which 
ha-- similar attributes, as a military court of laqmry, 
D‘i" I ms \. Lord Itokrby, L. R.,7 H. L. 744; Hodgwn v. 
J'osr, [18991 1 Q. B. 455. ora Medical Council to which 
i stauU'wy \uiisdictioo had been ;civen to adjudicate on 
cases ol professional misconduct. dUhiitt v. General 
Cunn''il of Medical Education, 23 Q. B. D 400 ; or to 
the vice-cluncelloi of a imiveisity when sitting as a 
judge in the imivcisity court. Kemii v Neville, 10 
C. B. (N 5.) 523. It does not apply to proceedings 
of a municipal body, although they are deciding a ques- 
tion entuisled to them by statute, upon which they 
take evidence in an informal manner, and upon which 
they have M' exeicise a judicial discretion. Ronal 
Aqn tnum Socieh/ \ BnrAiMw/i, [1892} 1 Q. B. 431 at 
442. London County Council, 71 L. T. 633. Siimlarl}', 
It has been held Goveinorsof a Jockey CUtb heaving 
a dispute art* not absolutely privileged, though they adopt 
jM licial fnt ms and methods. Hopev. Lanson, 18 T L. 
R, 201. A lecent Full Bench of the Madras High Court 
htid that defainatoty stitciuents made before a Regis- 
trar in an inquiry held m connectiem with the execu- 
tion and presentation of a document is not entitled to 
absolute privilege, 23 M. L. J.SD=[1912] M. W.N.478 
=13 Cr. L. J* 508=15 Ind. Ca. 552, and the same view 
was taken by the Bombay High Couit in 19 B. 51 at 62, 
with respect to a statement made in the couise of an in- 
quiry made by a Collector acting under the oiders of 
Government into a charge of conuptlon and bribery. 
Tlie privilege has been hold to extend to masteis of the 
supierae court m England, Pedfeg v. .l/ofn's,6l L.-I. (Q, 
E.)24.but not to a magistrate's clerk wlio is not a judicial 
officer, Belegal v. Ttiyhley, 3 Bin?. (N. C.) 950. 
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The immniuty of parties and witne'ises applies to all 
statements which they make in that capacity during the 
coiuseof the judicial proceeding, (.see ante 118atp.372) 
whether given in open court, or by vvay of pleading or 
afhdavit. Hender^ion v. Broomhead, 4 H. & N. 569=28 
1. J. (Ex.) 250. The Madias High Court which has 
always taken a view most favourable to the doctrine of 
absolute privilege held in 1910 M. W. N. 155=8 M. L. 
T. 55, that there is no difference between evidence given 
in the box and affidavit evidence, and both are 
entitled to the protection of an absolute privilege. This 
JS also English Law ; the Chief Comts of Punjab and 
LnWer Burma have with equal consistency adopted t e 
opposite view, 1837 P. R- I'fo, 21. 13 Eor. L. R* 9®. - s 
to 8ind see S Sind L. R. 133=3 Cr. L J. 25=13 In . 
Ca. 217. That of counsel extends to all persons, w no 
net in that capacity whether barristers. 
or attornies. il/ncAav v. Fotd, 5 H. & N. 752=2^ L. 
(E<.) 404. 

This immunity as already stated is not based ^ 
piesumption however violent. Ihattlieworus^spOK 
been uttered in good faith. It rests upon „ 

principle that it is essential to the full an . 
adnnnistration of Justice, that those who ate pi ^ " 

then own inreiests, or discharging duties 
proceeding, should be under no apprehension o 
pioceedings fioin the opposite party. I ' .-ugie 
topie\ent actions from being brought rn c 
they ought to be maintained that has led o 
tion of the present rule of law; but it is the ■ 
the rule were otherwise, numerous 
biought against persons who were ijQ. 

then- duty.” Pei Fiy, L. J., r.ipurotection 

B. D. 583 at 607. This rule stdl leave'' ® l^ble 

agamst abuse. A judge who excee^ ms ^ 

to censure and removal by the Exvi.u i' ^ ^,jvocate 
witness may be piosecuted for i _ nj^piesid- 

may be reprimanded and stopped in com j nutfcs 
ing judge, and his conduct may be broug i piof^S' 
of the .luthority which controls hisbrancr_ 

Sion. (Ev Act, s. 1-50.) Accordingly, it 
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MUNSTER V L-UfR. 


hSO 

established that no pioceedings for libel or slandei can 
be brought against judge, part}’, or witness, in lespect 
of words spoken m the course of a judicial proceeding, 
although they are uttered falsely and malicioush, and 
without reasonable and piob.ible cause As to judges see 
Scott V. Stnn\field. L. R., 3 Ex. 220; Ftnij v. Blackhion, 
3 E. & S. 576, and per Brett, JI. K . yiunstei 
V. Lamb, 11 Q. B. D.. at 6o3, 608, uieiiiihufi the 
dictum of Lord Denman in Kendillon v ^laltby, 1 Car. 
& M. 402; .-IndersoK v Gome, [1895] 1 Q. E. 668; 
ante §§ 53 — 55 at pp 138 to l-iO As to itnesse^^. Ji’rfis 

Smith, i8 C. B. 126=25 L.J.(C. P.) 195; H^.ulcr^on 
V. Bioom/iec/d. 4 H & N. 569 ; 28 L. J. Ex, 250* 'Penman 
V C. P. D. 540; 2 C. P, D 53. The same 

rule to Its fullest extent uas laid down as to conn-el in 
Munster v Lamb, m which the uhole lau upon the 
subject was levieued by the Ooiut ‘d Vppr-al Theie 
Ihett, SI II , said 

'For the purpoie- u( mv j>id,;ni?nt, I sli.\il t»au ae tli.il the 
iiordf complained nf were uttered u> the -oluitoi malioioiibU . 
that 18 to b.i>, not with the object of doiiiK ^oiiiethme useful 
towards the defence of his cheat I -h.iil .isaiuiic cliu. the 
words uerc uttered without am ju-tihcatiou. oi e\en e'<i,u»e, 
and from the indirect tooU'e of pei'.onal >11 will o. .inijei tow iid« 
the proiecutor, arising out of some oteMOUil> exiting t iu-e . 
and I shall .iRSume that the woid» were irielexant ti' e\ei\ issue 
ijf fact which w.i- contested in the couil where the\ weie uttei 
ed . ne\ertheless. m.xsmuch as the words weie utteied witli lefei 
cnee to, .ind in the couise of the judicial m-iuirj which w.xs going 
on no action will lie .ig.iinst the defendant, lioweiei iai|>ioje. 
his beh tvjour raav base been ItQ. B. D.. it 599. 

A piivilege of su wide an extent must be stiictl\ 
limited in the cases to which it applies It a judge, 
whethei sitting on the bench oi not, heats and answei® 
applications toi advice b}- patties who ha\e no cause 
pending, ovei which he has juiisdictiun, Itis leinarU- 
have nothing but the oidmaiy and limited piuile'^e, 
McGregor V Tlncaitcs, 3 B. & C. 24; pei Loid Camp- 
bell CJ. Leuisx Len/, 27 L. J. (Q. B.) at 283 = E. B. 
& E. 537 ; (\iibetj \ Simpson, 10 E<ch. 358; Grl/m v 
Halt, 2 H. & N. 379 ; Thomas Pictoa, 30 St. Tr. 225 ; 
Laic V Lleiiclhjn, 1906] 1 K. E. 4S7. And this would 
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^Pply to any ca&e where the judge chooses to lujke 
observations which have no hearing upon any judicial 
pioceecling m which he is engaged. So the state- 
ments in a wilt of summons have not the same 
immunity as would apply to a plaint or wntteo state- 
iVoiM .fmcricrt v. Strong, 1 App. 

’ T same principle was applied where a party, 
who wa« defended by counsel, chose to interfere during 
he oxainmation of a witness, and make grossly defa- 
matory leinaiks upon his character, 15 M. 414, but 
where a party got his counsel to put to a witness under 
cio-iS oxaminafion a question containing defamatory 
suggestions, it was held in Weir. 1. 587. that he wa'i 
not answerable for defamation. t?ec also Weir. I 589- 
bo the mere fact that a man is standing in the witness- 
box does no: protect statements which ho might inabe, 
not as part of liis evidence, nor m bis character of iMt- 
ness, thougli if they ate made m that ch.tracter, they 
would not be deprived of immunity because they were 
irielevant to the inquiry before the court. Per Cock- 
biun, C.J., and Bramwell, J., Seaman v. yetlierclift> 

1 C. P. D. 540, 2 C. P. D., S3 ; GoJHn v. Vonnelhj, 6 
Q.n.D. 307 ; Bottomleyy. Uronghani, [1908] 1 K. B. 5S4, 

8 C W.N, 292=1 Cr. L. J., 122. It has even been 
laid down that the remaiks of a witness in the box 
wholly iiielevant to the inquiry, uncalled for by any 
question of counsel, and introduced by the 


maliciously for his own purpose is not protected, 32 C- 

=2 C. L. J. 105=2 Cr. I J- 


756=9 C.W.N. 911-,. v,. i-. 

453. following 21 C. 332. s. 3 e 2 W. R. (Cr.l 3u. 
3 W. R (Cr.) 45, 5 C. W. N. 293 ; 32 C. 

England also an obseivation made by a witness 
wa'ting about the Court before or after he ha? ^ 
evidence is not privileged, Tiolmanw 4Camp 3JJ; 
Linain v. Goicing, 6 L R. Ir. 259. Still less would them 
be any privilege where the witness had left the i^tnes^ 
box and tmislied his deposition. iQ A. 425 at 455. 


The Penal Code makes an attempt to recooeilr t«o 
rival principles. In the first place it is for the pimu 
welfaie that the piivilege of resorting to , .g 

redress of injuries ought not to be hampered, u 
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the other band it is equally foi the public welfaie tint 
the procedure of courts ol justice should not with 
impunity be used as the means of indulgin'^ m 
personal spite, 3 C. L. R. 122. This attempt at re- 
conciliation has lesulted in a conscious depaiture (ai 
the part of the fiamers of the Code fiom thedoctiiiie 
of absolute privilege The language of Exceptions 7 and 
9 ceitainly does notnnpoit any such absolute ummmitv 
as is lecognized by English law The illustration ap- 
pended to Exceptions 7. S and 0 make *his abund.inth 
clear ^ ach of those Exceptions uses the teiiu “good 
faith" as an element in the definition, and this is 
repeated in each of the ilUistiations annexed Ac- 
coidingly. m a case where a parti to a cummal 
pro'eciUion had used defamatoiv expiessions against 
the opposite paity with lefcience to the charge, and, 
as a pait of the proceeding, the statements were 
held to be punishable, as not being made with due 
care and attention, and, then-fore, not m good iaith 
2 W. R (CM 36; 3 W. R. iCr.) 45; and see pfr 
Rtiaight, J . 3 A. 815 ; 9 B. H. C. R. 451 ; 3 C. L. R. 
122. In a latei case, uhcie a detendant in a cimI 
suit had filed a petition, asking that a v. itness might lie 
recalled for fuUhet examination, and in the petition 
made defamatoiv statements against liim, the f'alcutta 
Ooiut held that he was piopeilv con\icted iindei b. .yj'j, 
and was not protected bv Exception 9, as he had not 
acted III good taitn Pheai. .1 . ba-t-d lus judgiii*-nt 
upon the fact that the Penil Code alone r}ioiiI-I b*. 
looked to, and not the English oases, so fai as th<-v 
went bevond the piosisinns of s 499 14 VV. R (Cr ) 

27 p>lhl. .11 23 C. 867. See 5 C. W. N. 293. On th- 
other hand, it has been expiessh laid donn bv th*; 
Judicial Commiltee, .is legaids ti\il suits in Ini'i. tbai 
on giounls of public policy, “witnesses cannot mj/'I 
m a civil couit foi damages in lespoct of evyh-nci- 
given Lnein upon oath in a judicial piocr-cdin". Thn 
gioiind of It IS this that it c*-ii • ms the pub! r 
administration of justice that witnesses, "ivin" tli>-ii 
evidence on oath iii a couit of justice, should not li ive 
befoie their eve=» tlu- feai of being Ii3r,i.s.-*d b\ 
foi damages, hut that the only penalti v. Jnr-h ib'V 
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should incur, if they give evidence falsely, should be 
an indictment for perjury,” 11 B. L. R. 321 at 328= 
17 W. R. (P.C.) followed in 15 C. 264; SCW.N. 
292=1 Cr. L. J. 122. Of course the rule as regaids 
witnesses is only an instance of the wider rule already 
discussed. Hence the English, rule, to its full extent, 
has been follow’ed by the Indian courts in suits against 
a judge, 17 M. 87, paifcy, or witness, for defamatoiy ex- 
pressions used in the conduct of a suit. 14 B. 97. It 
would be singular jf the public policy which forbids such 
persons to be harassed by civil suits, would allow them 
to be harassed by prosecutions. See per Shephacd, J- H 
M. 477 at 479. This w'as evidently the ratio decidendi \'ci 
the recent I^ull Bench ruling of the Madias High Court, 
36 M. 216=23 M. L. J. 39=11 M. L. T. 4l6=13 Cr. 
L. J. 275=1912 M. W. N.393=l4 Ind. Ca. 659, though 
in ai living at this result the judges had to hold tnit 
ss 499 to 503 were not exhaustive of the 
crimmal defamation in India. See also 30 M* 222— 
Cr. L. J. 130 ; 9 Cr. L. J. 276 ; 17 B. 127 & 573. 
Allahabad High Court, 22 A. 234, 24 A. 655. 10 A. 
1890 A.W.N. 170 ; 3 A. 815. 29 A. 635=1907 A. W.w. 
235=4 A. L, J. 605=6 Cr. L. J. 197 and the Puu]^ 
and Lower Burma Chief Courts, 1889 P. R- ^ ^ 
p. 131 n.; 1893 P.R. 14; 1913 P. R. No. 

R. Cr. 31 = 1912 P. L. R. 244=13 Cr. I- J 
Ind. Cl. 494; 1911 P. W. R. 7=12 Cr. L. J. t93-> 
Ind. Cl. 682 ; 13 Bur. L. R. 96=5 Cr. L. J. 382. 
entertained the view that the Code is exhau^ i 
they are not entitled to go beyond the terms ° , 

which do not embody any ca'^e of fihsolute p 
3 L. B. R. 265. As to Mysore, see l5 M. C. C. k. 

It IS necessary that the Legislatuie should ‘ 

this unseemly conflict of the two chief the 

the Allahabad High Couit on the one nan ‘ 

other High Courts which rightly or th® 

on the dictum of the Pnvy Council have 

Code to be incomplete in Older to admiQ’^' 

application of the lules of English law ui 

tiation of crimiual justice. The urgency .gjjt yie'^ 

will be all the more apparent as the r 433— 

ot the Calcutta High Court as exyuessed m 
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17 C. W. N. 297=14 Cr. L. J. 100=18 Ind. Ci. 600 is 

against the view of an absolate privilege as enunciated 
by the Madras High Court. 38 C« 850=15 C. W. N. 917 
=11 Ind. Ca. ?11 and anumher oi prcMOus Calcutta 
rulings as 15 C. 264. 27 C. 262 weie disfingtiished 
on the giound tha. those were cases of civil liability 
wheie perhaps the English lule may be lesorted to as 
embodying the principles of yostice. equity and good 
cou'cience. And the decision to the contraiy in 40 C. 
441n.=17 C. W. N. 449 = 14 Cr. L. J. 69=18 Ind. Ca, 
340, was (hsliuguisheil on the ground that the Calcutta 
judges instead of deciding the question of absolute 
piivilege, vere meicly of opinion that the Madias Full 
Bench luling leiidercd the propriety ot the conviction 
doubtful The law is thus left in an evceedingl) dubi- 
ous state and no counsel can advise a client vMth an\ 
degiee of conhdence If a witness makes a dela- 
inatory statement totally irrelevant to the enqiiUN 
in a Madras Court he will go ’‘coU /tec. but if the 
same evidence h given m Benaies he ma^ bo held 
liable It IS highly inconvenient that the inteipiet- 
ation of the language of s 499 should thus be imide 
a function of the latitude ami longitude vheie the 
defamatory statement is made and published Where 
an application was made to the High Couit of Madias, 
to call upon counsel to answer foi language used by 
him while defending his client on a ciiininal cbaige, 
the application, so lar as it came within the contiolbng 
powers conferred by s 10 of the Letters Patent, was 
refu-ed, and Collins, C J , laid down the geneial princi- 
ple, following Jilunbter v Laml>, '• that an advocate 
in this country cannot be pioceeded against, eithei 
cuilly oi criinmaUy. for woids iitteied m his. ottict of 
advocate ” 10 M. 28 at 35; see the obseivations of 

Eaile, C.J,. m Kennedy v li)oirn, 32 L. J. (C. P ) 
137 at 146; MacUy v Futd. 29 L. J. (Ex.) 404=5 
H. & N. 702; BuUr v Camel, [1894] 1 Q. B. 838. 
\n Fennel case how evei the Lowei Buima Chief Couit 
said, an advocate c.annot sheltei himself behind his 
clients when he allows himself to he made the medium of 
reckless imputations on a Comt of Justice, 2 L. E. R. 
130 (F. B.) The same pnncixde was laid down b> the 
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s.ime court where a witness had been convicted for de- 
famation. Collins, C. J., referring to the English cases 
and the dictum in 2 M. .13, said: “The judges there 
said that the principle of public policy guards the 
f lateinent of a witness against an action whether the 
statements were malicious or not. I think the same 
observations will apply if the criminal law is set lo 
motion, and proceedings taken under s. 500 of the 
Indian Penal Code. If the petitioner gave false evidence, 
he can be punished for that offence.” 11 M. 479. The 
same ruling was follow’ed where a man who had an- 
swered questions put to him by the police under s. ICl 
of the Cr. P. C. was indicted for defam.ition. 16 M. 235: 
see as to civil action, 28 C- 794. In England, this privi- 
lege has been held to extend to statements made by a 
witness to a party or solicitor in preparing his 'pmol 
for trial, Watson v, }j[*Eican,h, R. [I 905 j A. C- 4S0- 
These cases again were followed m Bombayi 
witnesses had been erroneously convicted undei s o ^ 

by the tiial courts for statements contained in their e- 

positions. See 17 B. 127 &573 ; folld. in 27 C. 2W; 

B. 51 at 62 j per Subramania Iyer, J., in i*? 

15 M.414. 31 M. 400? 19 M. L. J. 217=6 M.U 
=9 Cr. L.J. 385=1 Ind. Ca. 799. 

In 19 B. 340, i/olloicedm 36C.375=13 C. W. N.340 

=9 C. L. J. 259=9 Cr. L. J. 165=1 Ind. C. a. W 

a pleader had been convicted of defamation 
veiy mild offence of calling the witnesses for the p - 
cution “loafeis” The decision ^lUprg 

High Court held that if the word was defama 
was no evidence of express mahce, which cou n ^ 
presumed, and that in the absence of such 
Court, having due regard to public _f ths 

tremely cautious before it deprived the advoca j 
piotection of Exception 9.” See also ^ p. 

Bom. L. R. 1287=6 Cr. L. J. 387 ; 2 N. W. P- 
473 ; Weir I. S94. 

As to the question under discussion, 
seemed inclined to revert to the sorted to 

laid down that the English law could not ne 
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where it went beyond the terms of s. 499. They con- 
sidered that judges Were already protected by s. 77 of the 
Code, and that witnesses were protected by Exception 9, 
unless where they deliberately stated what they knew to 
he untrue. In such a case, they ought to be charged for 
giving false evidence, on the general principle laid down 
\n 13 B. 502 . that it is an evasion of the law to tieat an 
aggiavated as an ordinary offence, and thus intiodiice a 
different junsdiction, oi a lower scale of piintehment. 

In 22 A 234 certain paities were charged for a 
defamatory Rtatement contained in a petition asking 
that a Magisterial proceeding might be transfericd 
to another Court, the High Court of Allahabad said 
that the remarks complained of were in tJiemselvps 
defamatory, but weie undoubtedly peitinent to the 
case which "as pending against them m the Cn- 
ininal Court. According to English Case law, the 
accused could not. theicfore. be prweeded against, either 
civilly or cnininally for using these cxpie-ssions \fter 
examining several of the Indian decisions, the ludgment 
proceeded “The Indian Legislature might, had it 
■chosen, have so framed s 199 of the Indian Penal Code 
as to afford to parties, counsel and witnes'.e^ m this 
country the «ame piotection against mdictuient foi 
defamation which they have in England. The tact 
teraains that it has not seen fit to do so The case must 
therefore be decided accoidmg to the Indian Penal 
Code.’’ .Judging It by that Code, they held that, as the 
statement complained of might have been leasonably 
supposed to be true, though it was m fact false, it was 
made in good faith for the piotection of the interests of 
the accused, and was therefore protected by Exception 9. 
As to defamatory matter m petitions addiessed to a 
Court see the Conflicting rulings in 11 M. L T. 431 = 
13 Cr. L. J. 293=14 Ind. Cas. 757 & 40 C. 441n & 
433 ; 4 Sind. L. R. 67=8 Ind. Ca. 220. 

On the whole, it cannot be said that the law as to 
parties 01 counsel is finally settled m India The Puvy 
Council m (23 1. A. 18) expressed a strong opinion that 
the direct woids of an Indian Act ought not to he 
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frittered away by reference to English cases laying down 
a different rule. 

213. First Exception — truth — for public ^ood.— It 

IS a serious question which the advocate for the defence 
has to face at a very early stage oE the case, before 
deciding to rely on jnstihcation as a defence whether he 
win admit the making or publication of the hbellons 
matter with intent to harm the reputation of the 
complainant. Though the Code of Criminal Procedure 
is silent on the point, no person could both deny as well 
as justify a libel with any likelihood of his plea heing 
accepted by a court. A plea of not guilty under the 
Code, no doubt, would technically involve one of con- 
fession and avoidance. But in ordinary practice, it 
would be as illogical and dangerous for the accused lo 
deny and justify in the same breath, as it would be 
for a man charged with murder to set uj) an alibi, and 
at the same time plead provocation or self-defence, nev 
BassrtJii V. Budge, (1893) 1, Q. B. 571 at 574, 575, an® 
Uremnclge v Latimer, 12 tV, R. 878. 


Nothing is said in the definition of a defainatoc) 
imputation, to imply that it must be false For tow 
purpose it is necessary to resoit to the first Exceptic^- 
"Xt is not defamation to impute anything 
concerning any person, if it be for the public g^d i 
the imputation should be made or published. 'Vhe i 
or not it is for the public good is a question of fact. 


The result of the definition and of the Excep i J 
to fissimiiate the law of India to that of ’ * „„i 

Lord Campbell'^ Act, ,& & 7 Vich, c. H'j .u 

rule in England was that, on an indictment for i ^ 
truth could not be pleaded as a defence to the 
nor even proved after conviction m mitigation o P 
ment, though it might be shown for that 
the defendant, when he pabhsbed the chaiges 
in the libel, believed, and had leasonabie 
believe, that the charges were true. B- X ' 

& C. 65. Undei Lofd Gamphell's the 

substance, the same as the above Excep 
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defendant was allowed in such a case to piove that the 
statement was true, and that it was for the public 
benefit that the matters alleged should he published 
Both parts of the plea have to be established. A remark- 
able instance of the success of such a defence was the 
collapse of the prosecution bioiightagainsfc tiie Marquis 
of Queensberry by Oscar Wilde, in 1S95. The same 
doctrine once evisted in civil cases, where the action was 
for slander in writing, o Bac. Abr. 203, though it has 
long since been settled that m all suits for defamation 
the truth of the libel may be pleaded as a justification. 
Even m such cases, however, the puiely wanton raking 
up of the past events of a man's life appears not to be 
always capable of justification. 

IziaQe<iT4 ca.ss,<'<nlihniiit,u\ irr//.iit;>,Hob 67atSl, tbeplamtifT 
sued for defamation, the defendant having said of him, “ lie Is a 
thief, and vrhy will >ou take his part. " The pica was that the 
plamtiS had stolen ^ sheep; to which it ^vas replied, that the King 
had issued a general pwdon, and that he came uithm its termi 
This replication w.-ts held good, even though the defendant did not 
know of it, on the ground thata royal pardon cleared the olTender 
of the crime and infamy. The Court said that a person who did 
not know of a secret pardon might arrest a man for felony, 
“ because it is an ad^ancement of justice, but so it is not to call 
him a thief, for that is neither necessary, not advaneeth nor 
tends to justice ” 

In a lecent case, whcie, in an interchange of ameni- 
ties between newspapci cilitors, one called the othei a 
felon-cditor, and was sued accoidingly, it was pleaded 
that tlie defendant had been convicted of felony 
and sentenced to twelve months’ imprisonment 
Replication that the conviction had taken place 
many years ago, and that the plaintiff had endured 
his punishment, and by viitue of stat 9 Geo IV, 
c. .32, s 3, was m the same position as if lie had 
been pardoned The replication was held good The 
Couit, icferiing to Ctiddint/ion’s case, said that the 
Legislature delibemtely adopted the view ol the judges, 
it was consideied to be piopei th.it a prison who had 
enduied tlio punishment tor his oflence, should not he 
liable to have ictlections made upon him. Such ques- 
tions could be put in cioss-exammation, wnere it iias 
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necessaty, for purposes of justice, to test his credibility, 
“ but neecllessly to rake up the past misfortunes of 
another pesson, shows a malignant and wicked frame of 
mind.” Ley7nnii v. Latimer, 3 Ex. D.352. 

In -VonaoH v, Tutw/s. Lord Hftlsbury, after citing the above 
decisions, said : “ It seems to be thought that because it could be 
saici that it was true that the iipplicant was tried for murder, this 
is of itself a sufiicient answer. It seems to me that this is oo 
answer at all. Because the appUcant was tried for murder, and 
because the circumstances of the trial are commonly known by 
the report of proi-eedings in a court of justice — pniilegi^d, be it 
oh'-eiYcd, hecHusQ they arc such reports,— this does not ]u«tifj'tb8 
iinaulhoii/t'd and iinpro\etl repetition asa nnrrat5\e of circutD 
H.uicos of suspicion, or of evidence, which certainly wera urged 

by the p ■ ■■ ..... as guilty of umider, 

[1694] ■ Sir James Stephen. 

■} Sh'pli. •• *. • eraarksof Ceuson./. 

(n which he treated a statement that the complainant had been 
convicted and ssrit to jail foi theft, ns covered by Exeepnon 
4 to s 499, as ii true rejvoctof jnoceeilmgi. m a co'^rt ot jnstic 
sueiii cle,\rly w lOng. 

The expression public good denotes the 
convenience and welfaic of society or a consmera 
section thereof as opposed to the convenience of la 
dividuals. See U’/a'fcfif v. /Itfowts, 15 C. B. (N. S.) 39 

418, and MdciniosJi v. Litntt, L. R. (19081 •_ 

at 399=77 L. J. (P.C.) 13. The denouncing of a 

foi pvoviding alcoholic lefieslunent at a wedding-re f 
tion for those of hiS guests who desiied to pat a ■ 
suck beverages was held not to be 

4 Bur. L. T. 148=12 Cr. L. J. 125=9 Ind. Ca. //a- 

Even where it is for the public benefit 
the benefit of a portion of the public — that 
should be made known, the privilege coiueuea J ^ 
tion 1 may be taken away, it the facts are dibS . | . 
to a circle of readers wider than those wliu ca J 
i)e inteiested in the facts cominunicaten. the 

Wauant a finding that the statement ° « 7 ^ 3 ; 
good of the public actually addressed. • j 

Ualanlal 769; S C. P. L. R.59; ^ Xject 

justify a publicaction in excess of the purp SouU^’ 
which gives rise to it, 6 M. 381 at 395, 

1 C.P. D.781 &^C. P.D.215; ISM.-Jt'*' 



II •213*214.] • .IDSTfFIO^TIOX TO COVER ^'HOLE. 899 

As the ojjij*! of luakmg out a justification so as to get 
the benefit of an Exception is specially cast on the 
accused (s 105, Ev. Act). 2 Agra H. C. R. 87, where 
it is intended to lely on the trutli of a libel as a defence 
to the charge, it is necessary to plead specially justify- 
ing it, so that the prosecutor may know what the case 

15 that he has to meet, and he will be entitled to full 
particnlais us he has no other oppoitunity to lebut the 
case foi detence Sj^cK v Phillips, 5 M. & W. 279. 
When the piosecutor examined as a witness, lie 
should be distinctU" cross-examined upon all the tacts 
wlncli It IS intended to piove against him 6 A. 220. 

Wheie a libel contains soveial distinct delamatoiy 
Rtatement5^ and a justification is pleaded to the whole, it 
it fails as to some, judgment must be given against the 
defendant, H v Sletinion, 1. E. & E. 558*. 3 A. 664 ; 
McGretjei v Gicyoni, 11 M. & W. 287; riemin^ 
V. VoUai , 23 Q. B. D. 388. Wliere. however, a plea 
of justification as to a particulat asset tion is suppoit- 
ed i>y seveial instances, some of nhicli are not pioied, 
judgment may still be given for tlie defendant, it 
those Urhich aiu made out amount to a substantial 
pioof of the chaige which is justified as where the 
defendant published, L. B and (i aie a gang who live 
by caid-sharping, and pioved tno specific instances 
whfie peisons had been cheated by them, li v 
Laboitcheie, \4 Cox 449 ; Motrison v //a> wif< , 3 Eing. 
(N. C.) 767; Edsnll v Itubsell. 4 M. & G. 1090; 
llexamle) N K lly C<i.. 34 L. J. (Q.B.) lS2 Gicipin 
V .S E 11 (I Co . 18 L. T, 738; Bigg's \ C. E. liy Co . 

16 W. R. 908; Hehham v Blacknood, 11 C. E. 128. 
But wheie the* plamtift was described as a libellous 
jouinalist. pioof thatin a single instance ho was mulcted 
jn i)100 damges foi a libel was held insulficient, Wakeli/ 
Y. Cool >< IPaleij, 19 L. J. (Ex.) 91. See also Bishop v 
Laiiners, 4 L. T.775; Clarlsen v Efiusou,6Bing.266. 

214 Second Exception: Fair criticism in public 
interest. — As remarked by the Pri\y Council m 
Jniold’s case. 18 C. W. N. 785=26 M. L. J. 621, the 

jfistinction \*elwecn the second and the first exceptions 
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is the first deals \vith allegation of fact and the second 
deals with expressions of opinion. In ali the cases 
previously discussed in §§ 211 & 212, the nature of 
the privilege consists in this : that statements of a 
defamatory nature, embodying assertions of fact which 
are not true, are yet protected by virtue of the occasion 
on which, and the purpose for which they were made. 
There is, however, a completely different class of cases 
which is provided for by the second and the following 
Exceptions. 


It will bo seen that in all these cases what is protect- 
ed is opinion not assertion, and that only in regard to 
persons or things which affect the public by their nature 
or their interest. They are all particular instances of 
the general principle of English law, that fair comment 
upon public men, or upon matters of public interest is 
not libellous. In the language of Parke, B ; “There is 
a difference between publications relating to public and 
private individuals. Every subject has a ught to 
comment on those acts of public men which conwrn 
him as a subject of the realm, if be does not make his 
commentary a cloak for malice and slander ; but an) 
imputation of wicked or corrupt motives is unqursti^- 
ably libellous.” ParmHer v. Gonpland, 6 M. ol • 
i05; Seymour v. BuUericorth, 3 F. & F. 372. uses 
which come within this rule are not privilege , 
the sense of being libels which cannot be punis> i • 
They are not libels at all. They arc acts done m me 
exercise of a right, given by our constitution o 
not by the constitution of other countries, and upo 
which, more than npon anything else, depen 
reality of what we call liberty. “ The defence m 
a case is that the words are not defamatorv, i‘^^ 
and proper criticism is not libel. It is n 

said by Bowen, L. J.,in Merivalc v. Carson, M • 

at 283, W’hen the writer goes beyond of 

criticism that his criticism passes into the i n 
libel at all.” Pxr Lopes, L. J.. South Ileiton 
y. Notth-Easfern Netos AsMciation [1894), I 
I4l. When, therefore, such a defence is sc jjjjg 
necessary to show (1) th,at the matter was L 
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interest ; (2) that the slatements of fact weie acciuate ; 
ani1 (3^ that the comment wa*; fan 

Mattcis aie of |iubhc inteiest eithei b} their own 
nature, oi because the j)erson ciiticized has chosen to 
make tliem so Matteis connected with the state of the 
nation, the go^elnlnont. the administiation of justice, the 
management of municipalities, the cli.iiacter and conduct 
of public men are necessaiilj such So is' the sanitar}- 
condition of the cottages let by a Colheiv Comp.iny to its 
woikmen , South Hefloii Coal Co. v. Soth-Eaxtern Weres 
Aiisociuiion [1894], 1 Q. B. 133, the professional be-' 
havioui of a luedical practitiooei Allhntt v Council of 
Medical Eduratioii, 23 Q. B. D. 400, the conduct and 
management of a chuich b\ its incumbent. L. R., I' 
Q. B. 699, the acts and language of persons attending 
a public meeting foi a ptibhc object Davis \. Duncan, 
Ll R-. 9 C P. 396 The mode in which a purely private 
charit} IS managed is not a mattei of public interest 
Gathercolc v Mtall, IS M. & W. 319. 

The private life and opinions of anyone arc not 
mattei of public mteiest, unless so far as they affect his 
fitness for the discharge of any public duties Exceptions 
2 and 1-i appeal to limit criticism of the chaiactei of a 
public seivanl or public man to his conduct in such 
capaclt^ Cases in which it was loi the public good to 
publish acts of pinate misconduct which showed his 
unfitness for his position, would be piotectcd by Ex- 
ception 1 A man may make his piivate life or 
opinions public piopeity by wilting and publishing a 
hook about them, and he may make his m.inageinent 
ofhispii\ate business public piopeity, by publishing 
adveitiscments oi handbills about it. Pan-, v, Levi/, 9 
C. E. (N. S.) 342=30 L. J. (C. P). ll. 

It, tfs-.e-fimf to dtience that the aheged fact? 
upon which the ciiticisin lests should bo accurate The 
comment must not be based upon a peiverted text 

" l>ubl.c man maj- 

or criticism, not 
public But the 


X 
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disiincttou cunnot lie too cIoAily borne in mind, between com- 
ment or criticiam and allegations of fict, such as that disgraceful 
acta have been eominitted or discreditable language used. It 
is one thing to comment npon or criticise, even with severity, the 
acknowledged or proved acta of a publicman, and quite another 
to assert that he haa been gaillv of acts of misconduct frr 
Lord Serschcl, C., Davis v. Skep-tlorif, 11 A. C 187 at 190: Purer 
V. i^'oitler, 2 C P. D. 215. 


Kor has a .newspaper any greater licence in 
respeefc than a private individual. In the case as 
cited, a newspaper editor had received a deputation, 
which came up to London to complain of certain allege 
offences committed by a public man, and, having eai 
their statements, published an article which assume , 
falsely, that they were true. 


If newspaper meh in this country 
that the law has accorded them a special jf. 

of the Pn\y Council in Arnold’s case, "' ".J .^dement 
L. J. 621 will serve to open their regret 

of the Privy Council. Lord Shaw ^ the 

to find that these appeared on the one side in t t . Qjgagion 
worn fallacy that some kind of privilege altaehe public, 

of the press as distingnifhed from the .ue fceedoiD 

The freedom of the iournalist is jp gen«rt! 

of the subject, and to whatever lengths 

may go, so also may the journalist, hut. apart ^ .lujuties 'vhicfi 
privilege U no other and no higher. The P. , metier wsy. 
attach to bis power in the dissemination of mot* 

his COB’- 

. ir subje^* 
6’oucb, y ' 

Noprivelege attaches to hU position, o- a-,',/- 

1 B. H. C. R. Appx. 8S, at 91. and 3 A. Bl3. 


In Camphell v. Spotttswaode. 3V. & „ lelteis, 

(Q. B.) 18S, the Satmdav Bemew.m gotacrip- 

m which the owner of a religious papei 
tions foi it, as a means of converting 
puted to him that he had published a the 

list. The juiy found that this was in it 

writer of the article did believe the i p justification- 
be well founded. This was held to be no j ^ 
Blackburn, J., pointed out that this aJjnJSsiWc- 

privilege in which such a defence 
Crompton, .T., said : “I have always i , 
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heard it laid down that althoagh you may attack a 
public person for anything he has done publicly, the 
moment you go bejond that and impute wickedness to 
him, then you come withm the rule with regard to all 
who publish a libel, which is that you must prove that 
the imputations are true.” Nor is it any justification 
that the false statement had appeared m and been copied 
from another newspaper 12 B. 167. 

Lastly, the ciiticism must be fair Probably no 
better explanation of what is fair ciiticism could be fur- 
nished than the summing up of Cockbuin, C. J . in the 
case of irn.'OR v. Waller^ L. R-, 4 Q, B. 73 at 96, which 
was held by the Couit to be perfectly correct. 

“ Tbe i«ry weie told that they must he satisfied that the article 
nas an hoDeit and tair coinmeot on the facts In other words, 
that, in the first place, they must be satisfied that the commeuta 
had been made w ith an honest belief m their lustico ; but this was 
not enou^th. inasmuch as such belief might originate m the blind- 
ness of party zeal, or m personal or political arei'sinn. That a 
person taking upon himself publicly to criticize and condemn the 
conduct or motives ol another, must brmg to the task not only an 
honest sense of justice, but also a reasonable degree of jadginent 
and moderation, so that tbe result may be what a jury 
shall deem, under the circumstances of the case, a fair and 
legitimate criticism on the conduct and motiies of the party 
who is the object of the censure.” See also the summing up of 
Bramwell, B , m Kellij s. SherlfMkt L. R , 1 Q. B 6B9, cited and 
approved in Kflhj v. Tinfiw//, L. R , 1 Q B . 699, and per Lord Bshcr, 
Sovlh Helton Coal ^0 > Sorfh ICitHtrrn Srn^ A^wniition riB9J:. 
1 Q. B . 133 at 110. 

In an action against a papei which had published a 
criticism on a play, Bowen, L. J , said 

"It must be iissumed that a man is entitled to eiiteitain an\ 
opinion he pleases, however wrong and exaggeiated ct violent it 
may be, and it must be left to the jury to sai w helhei the mode 
of expression exceeds the reasonable limits of fim criticisia. In 
the case of literary criticism, it is not easy to conceive what 
would be outside that icgion, unless the vviiter went out of hu 
way to make a personal attack on the cbaiactei of the author he 
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So, it is not fair comment upon the acts of a public 
man to state truly facts winch suggest disciedilable 
conduct, and knowingly to suppiess other facts winch 
show that the suggestion uas unfounded 4 E, 298. 
It must also be leuiembeied that in this, as in all other 
cases of alleged libel, the meaning to be put upon the 
criticism is not that which the authoi ma\ Jiave had m 
his mind, but the iiiiptession which would be produced 
upon the mind of an unprejudiced reader, who reads the 
article straight throngh, knowing nothing about the case 
beforehand. Perho^'ce, h. Soiilli Hetton Coal Go. v. 
N.-E. News Association [1894] 1 Q. B. 133 at 143. 
Again public servants ought not to be too thio-skinnea. 
A writer in the press is not to be held liable for failing 
to prove all that he has written to the letter. Baspmg 
criticism, provided it is fair and honest, would be w 
offence though it was couched in n language nil w 
which could not be literally justified, Buntcr v. S/iarjie, 
4 F. & F. 983 1 TournhuU v. Bird, 2 P. 526. 


215. Third Erceplion; Fair comment on pul^ 
conduct of public men, other than public 
In the ma>'ch of progress, the number of publicists \ 
hold no official position is evei increasing and this 

tion IS intended fo protect fair comment on the ac 

and conduct of these men- A comment to be fou ® 
rest on true facts or at all events on of 

believed io be true and must not convey imputa ’o 
an evil sort except in so far as the facts ^ 

imputation, see Joynt v. Cr/cle Trade PiiMisn ? 
[1904] 2 K. B. 292 at 294, whcie ’J, 769=32 
following Campbell \. Spottesxcoode, 3B. , 

L J. (Q. E ) 185, that the defence of ‘fair 
cannot be maintained if in criticising the coo 
. ,.»• , .e i.i:.. iniPrest the 

jtc 

' .! ■..■>42 

• ‘ . lie 

bounds when a guestion of Hospital 
brought before the public by means oi _ ^ ufcl, is 
The same would bo the result if a Hteiary '>or ^ 

submitted to public criticism is severely ban 
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reviewer, McQiiire v. Wc$tein Mornintj News Co., Ld. 
{19031 2 K.B. 100 ; Coolenj v Edveain, 14 T. L. R. 34 ; 
(Fflson V. Walter, L. R., 4 Q. B. 73 { Eunnc\. Anderson, 
3 Bing. 88, where it was held the presentation of any 
subject to parliament \\ould make it a fit subject for 
public comment; so also evidence offered bcfoie a Uoyal 
Commission Socpirr Wickins.Y.O . iViiZ/.cmv. 13 

Eq. 622; or proceedings at a public meeting, Davis v. 
Ditncal, L. R.. 9. C.P. 396. While opinions .aie protect- 
ed, a statement of what is not true as a fact is not 
covered by the Exception, c g , to impute conduct to a 
person amounting to a ctiininal offence can by no 
stretch of imagination be called an honest cvpression of 
opinion See 36 C. 883 at 897*899» 35 C. 495; Po- 
pham V. PieJeliurn, 7 H. & N. 891 at 898 ; where com- 
ments are professedly based upon what thr writer calls 
credible information loceived, if it can be pioved as a 
fact accused never received any infoimation, credible oi 
otherwise, his liability becomes conclusive, Callhorpe, 
27 J P. SSI , Aiulreio Gtc>/.26J P 663; Dnrisv. SJiep- 
stone, 11 A- C, 187 at 190; when positive facts are 
asserted, there is no othci defence except an absolute 
justification. Good faith, though a good defence to 
one’s opinions is no defence for an allegation as a fact of 
that which never was a fact, Peint^v BiadlauQh, HI. 
L. R. 467, Diennen v. Itidgeway. 3 T, L. R. 592; 
Biycc's 2 T. L. R. 435 ; Leftoy Buiii'ndCiH 

L. R. Ir. 557 ; Hunter v Sl-topc. 4 F. & F. 983. 

The public career of a membci of a legislative council 
or of a lo al or municipal board, may no doubt be the 
subject ol comment, howevei harsh or severe it may be, 
but none has a iighi to peep* into his private life- 
history. not material to his public life, and no ouo has a 
light to pubuah to the world tacts miurious to a person 
merely because he happens to stand as a candidate. 
Duncombe v. Danitll, 8 C. & P, 222. But it may be 
necessary in public interest to e\iK)se the intemperate 
habits of a clergyman or the immoral habits of a physician 
or the dishonest habits of an attoinev because in their 
cases, the private vice becomes material as affecting the 
discharge of their public duty. Kelly v. Tinlinq, L. R., 4 
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Q. B. 699. It has also been held the conduct of a private 
trust is not a matter of public interest, though it would be 
othenvise if one takes npon himself to expose the mis- 
management of Hindu and ^tahommedan religious 
endowments of a public or a quasi public character. See 
Wa}\erv. J^rogden, 19 C.B. (N.S.) 65, GatlieicoU'v. Minib 
15 L. J. (Ex.) 179 ; Booth v. Briscoe, 2 Q. B. D. 496. 

216. Fourth Exception ; Reports of Proceedings.-^ 

It must not be supposed that \yheneyer one person 
protected in making a defamatory statement, another 
person will be protected in publishing it. Whether he 
may do so or not will depend upon a completely differ- 
ent question, whether the persons whom he addresses- 
whether ^limited in number, or the general public,) 
if the matter appears in a public print, have such a 
rigiit or interest to know the particular matter _as wi 
justify its being spread abroad, the 
being the advantage to the public in having ^ 
proceedings made available would more than 
Mlance the inconvenience if any to private P®. 
whose conduct may be the subject of such » ' 

might, 8 T. R. 293 at 298 ; 26 M. 464. BaltM 
benefit ought not to be made the cloak gJ 

purpose.^. Thus when a secies of seditious article 
reprinted and published when one of 
made the subject of a prosecution .'ue ^ere 

this was held not justified as the other « j4j 

not used as evidence in the case under tna , * 

at 154. The stiongnst case of this sor i 
judicial proceedings. These are provided , ijgh a 
fourth Exception: "It is not defamation 
substantially tiue report of the proceedu^^ .. 

of justice, or of the result of any such piece ° 

/\iTipr 

" Explanation.— \ justice of the peace, ^ 

holding an inquiry in open court, prelirom 
in a court of justice, is a court within t 
the above section.*' 

As to such reports, Ijord Halsbury, G.. said. ^ 

“ TJie ground on which the privilege of 
ivhafc takes place in a coartof justice is ha > 
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proceedings nre in this country public, t»nd that the publication 
of ^hat tikes place there, even though matters de[.\ma> 
tory to an individual may thereby obtain wider circulation 
than they otherwise would, is allowed, becauscesneh publication 
is merely enlarging the area of the court, and communicating to 
all that which all had the right to know," It follows that the 
report most fairly represent to the readsi what he would have 
learnt for himself if he had been present The report of the 
evidence on one side without the evidence on the other : of the 
examination of a witness withont the cross>cxaminatiun ; of the 
summing-up or judgment, where such sumraing-up or judgment 
gave only a one-sided view of the case would not be a fair report 
and therefore would not be privileged MacDongallv Kmi/Uf, 
«A. C. 191 at 200. Flint \. Ttlr,* B & C 173 at 192 When 
the defendant’s counsel referred to the plamtiETs attornejs 
as ' QiitrAc, Gamnioti ami Snag, referring to the notorious 

firm of pettifogging attorneys of that name in the well known 
novel ’ Ten Tltonsatid a year and a newspaper-man reproduced 
this description without any reference to the evidence adduced to 
rebut such a statement, the comment was held to be too one sided 
to be fair, Woodyafe v. nnJronl. 4 F * P 202 

It IS not, however, necessary that the leport should 
he complete, m the sense of bring lerbatiui, it it is 
substantially fait and correct. Hoare v Sdverlock, 9 
C. B. 20=19 L. J. (C. P-) 2IS. ft is immaterial whether 
the proceedings were exparle oi not or whether the 
couit had jurisdiction or not. UstU v Htiles, 3 C. P. D. 
319, which overrules il/cGrciior.v. Thicaites,3B.&C. 24. 
The reportei ought not to mix up comments of Ins own, 
Fisher, 2 Camp 563. Wheieaiepoitofpioceedmgswas 
headed by a sensational head-line * Shameful conduct of 
an Attorney,' this was held to be not justified, Clement \ . 
Leicts, 3 B. & Aid. 702. See also Zioyc/cH v 4 M. 
& W, 446; Lewis, v. Lery, 27 L. J.(Q. B.)282; Lewis v. 
Walter, 4 B. & Aid. 605, Rohctls v. Brown, 10 
Bing. 519. The proceedings should be kept distinct 
from comments if there any Fleet 1 B. & Aid. 379 , 
Andrews v. Chapman, 3 C. & K. 286. The lepoit must 
not be one-sided oi highly coloured. Styles v Nokes, 7 
Elast. 493. A newspaper aiticlc affecting the conduct 
and chaiacter of persons under trial which would have 
been inadmissible in evidence against them, published 
during the proceedings would not be within this Excep- 
tion, It. V Tifciifs, [19021 1 K. B. 77. 



^08 B7iPO«T TO BE PAIR. [cfl. Xflf, 

It Was held in a cnsain England that the privilege 
of publishing proceedings of courts of justice was not 
absolute, and that if it was shown that the report was 
sentto a pajjei'for the mere purpose of mjorm){ the par- 
son concerned, he would be liable. to an action Steren^ 
V- Sampstpi, 5 Ex. D. 53. This, however, seems op- 
posed to the language of Lord Halsbuvy, in a much 
later case above quoted. In Exception -i nothing is said 
as to good faith, the onlj' requisite being tb.it the report 
should be substantially true. Such a report may, how- 
evei, he punishable under s. 292, if it contains obscene 
matter Stceh v. Brannan, L. R., 7 C. P. 261. 
HicMin, L. R., 3 Q. B. 360. In re the Evening A'eics. 
3 T, L. R. 255 ; or is blasphemous, Carlisle, 3 B- & 
Afd. 167, or the publication of wliioh is for other reasons 
prohibited by tho Court, Chf»fnt, 4 B. & Aid. 218. Bii| 
m the absence of expiess prohibition the right of 
reporting is in no way affected merely because tbe pro- 
ceedings are not in open Court but in Chambers, S«nf» 
V. Scott, 2 C. dbK. 580 or in jail, Eyalls v. Leader, L.R. 

1 Ex. 296. 

As to preliminary proceedings, see Jigalls v. 
above and Kimher v. Press Association, [1893J 3 Q- p- 
65. We hare already seen (§ 214 at p. 002) a news- 
papei has no higher privilege than any other means o 
publication, say, a pamphlet, hlilhsich v. W 

Cox. 575 ; Solovion v, Isaac, 20 L. T. 885. 

The result of judicial proceedings, the publication of 
u’Jiich is peimitted by. this Exception, must be the resn 
on the date of publication, so that if a conviction ’ 
been re\ersed in appeal, this fact ought to be state , 
if a decree-debt had been satisfied, a meie repof ‘ 
decree had been passed would not be covered o 
Exception, Williams r. Smith, 22 Q. B. D- 

In England leports of debates 
piivileged on the same principle as 
V'ic., on the public policy which 
know ivhat is going on in Pailiainen 
L. R., 4 Q. B. 73. But, again, the 


airial i)roi:erf>'’S®. 
titles cvwjo'W; 
ir<lsonv. 1 U«". 

,nnst bcafaif 
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one. The repoit of a single speech which contains 
defamatory matter, without the others which might ex- 
plain 01 contiadictit, isuotpnvileged, unless the speech 
IS fcoHii fide published by a member foi the benefit of 
his constituents In that case there is the mutuality of 
interest which creates privilege R v Cietuv/, 1 M. & S. 
273; per Cockburn, C .T , L. R., 4 Q. B. D. 94. In the 
great case of Stockdale v. Hansard, 9 A. & E,, 1., which 
led to a conflict between the House of Commons and 
the courts of law, the Queen’s Bench decided that the 
House of Commons had no privilege entitling them to 
publish papers of a defamatory nature, not being the 
statement of their own actual proceedings. Such publi- 
cations are now directly authorized by d & 4 Viet , c 9 
The judgment of Leafi Denman 'upon the law apart 
from statute, is always referred to as embodying the 
soundest principles of law. See per Willes, J , in Hemcood 
V. HanUon, L. R.. 7 C. P., at 625=41 L. J. (C. P.) 206, 
per Cockburn, C.J., Wason v Waltei, L.R,, 4 Q.B at 86. 

Reports of the ptoceedmgs of a quasi*judicial body, 
which is entrusted with the control of peisons and 
matters, in which the public are interested, and in 
respect of which they are entitled to information, aie 
also privileged. AUbutlv Council of Medtcal Education. 
23 Q. B. D. 400, So are Government proceedings 
relating to matters of national importance, as, foi in- 
stance, wheie the Admiralty published a minute after 
the loss of the turret'ship Captain, to explain the 
circumstances under which it had been sent out, and the 
general policy ot the Boaid as to the eonstiuction of the 
hTavy, which contained a letter reflecting upon the plans 
of a naval aichitect. Henwood v. Han icon, L, R., 7 C. P. 
G06. Whether a lepoi t of the pi oceedings of a municipal 
body, in the couise of which aspeisions are cast upon an 
individual, would have any piivilege on tlie ground of 
public interest, seems not quite settled Davidson v. 

Duncan, 7 E. & E. 229=26L. J iQ.E.)104; doubted in 
Davis V Duncan, L. R., 9 C. P. 396. Xo such nnvilege 
exists wlioie an erpniie statement is made as to a person 
who is not piesent to defend himself, and as to which 
no proof IS offered and no decision is given Put cell v. 
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Soule), 2 C. P. D. 2JS. Even where the public body is 
directed by statute to publish an annual statement o{ 
its proceedings, this does not authorize a report by 
anticipation of the proceedings at a paiticiilai meeting at 
T\-hich charges arc made, which might in the authorized 
annual statement be rebutted or explained. Pophani v. 
PickLu))!, 7 H. & N. 891- The charge delivered by a 
Bishop to his clergy is privileged as between himself and 
them, and if he is attacked m public m respect of any- 
thing supposed to have been said in siich charge, he is 
justified in sending the charge to the newspapers m self- 
defence. Laughton v. JUshof- oj Sodo) and 
4P. C. 495. 

It is piiobable that in India similar decisions 
given in all the above cases uudei Exceptions 9 ana iO 


217. Fifth Exception . Fair comment on case* 
adjudged in open Court.— -This Exception 
bond fide comment on cases adjudicated, while curtni- 
iug the tieedom of comment when they are still 
judir.6 Cs 228B) R. v. TihhiU lJ902) 1 K. B- 
The comment should however he fair and , 

See the observations of Cockbiun, C.-T.,in 
V Rideout, 4 F. & F. 202, at 216 & 223 
Tanfield, 42 J. P. 423 at 424. Judges are apt to e 
like any other people, and it would not be a ooa 
of Court it the ciiticism of judges be honest e 

1, -r 1. r, . 1 ,: , il4 .t?? : ftlsO '• 


Eitzgevald, J., in Siilliran 11 Cox 44 at 57 


Lord Russell, 


Eh/, L.R.7Eq.49; Camp 359n. per L;-.-- , 

C. j , m Gray, [JSOOl 2 Q .B. 36 at 49. Bat 
ciiticism to say of an accused person tried an 
ted that he is really guilty', for men are no , ^ 

newspaper sciibblers but by duly constmite t r 
Riskallah Bey v. llVii/c/iwrsf, 18 L. T. 

Walter, 4 E. & Aid. 60S; though it won 4 ^ 
to point out reasons why theie had been a 
of justice or in what r^pects the tua j 
erred, it would be untolerable if peisooa 
motives are attributed to judges p. p. 

wrong Hibbins v. Let, 4 F. & F. 243; 188' 

No. 2hfoUounng 1879 P. R. (CiV.) ^o. 
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Not only may the action of judges be the subject of 
temperate and icasonable ciiticisin, but so also the 
conduct of parties, counsel and witnesses, provided 
care is taken not to exceed the limits of fan comment. 
Thus when a sei\ant girl, who had gi\en birth to a 
bastard child, failed to get it aluhated on hei master, 
a clergyman, it was held to be impiopci foi a news- 
paper editoi to uphold the gill’s story, alluding to the 
cleigyman as a gay deceiver, Itoheits v Oxcen, 5 T. L. R; 
11. Similaily a ineie newspaper man would be exceed- 
ing the hniiti of fan criticisiti it he chooses to chaiac- 
tense a witness as a maliciously oi lecklessly false 
witness. Felkinv Ilerbeil, 33L.. J»{Ch.)29A ; liobeitsv 
Bivxcii, 10 Bing. 519 ; hittler \ Thomson, 2 Bev. 129; 
and no one would he justified in commenting upon a 
peison not examined oi a document not cxhif'Jtcd. 
'Helshnm y BJa(.lxiuod, II C. E. Ill ; //opr v Sii IT. 
Leiitj (I Co, 23 T, L. R. 243; .Ind/en (i/ei/, 26 J, 
P. 663. The right to comment on teiimnated judicial 
pioceedings is a light sbaied by the nowspapei wiiter 
with the oidinary subject He has no highei light by 
reason oi the fact that he earns his livelihood by 
spreading infoiination legaiding facts and opinions. 
When a defendant in ceitain ciiminal pioceedings after 
the teimination of the pioceedings, leiteiated to his 
pleadei what wa^ substantially Ins plea m defence, this 
reiteration was held to be pnvileged both undei this 
Exception as well as on the giuund it was communica- 
tion made b\ a paity to his legal advisei at a time 
when tlie lelationship ot legal advisei and client cannot 
be said to have ceased, and undei such circumstances 
the communication cannot be said to ha\e been made 
with intent to injure the icputation ot anv one, 13 
■C. W. N. 1087=10 Cr. L. J. 475=4 Ind. Ca. 27. 

218. Sixth Exception Opinion on performance 
subjected to public judgment. — Loid EUenboiough 
-=aid in Tohart v Tippei , 1 Camp 350 at 351, “ Libeitv 
^)f ciiticism must he allowed oi we should neithei have 
puiitj of taste nor of morals. Fair discussion Is 
essentially necessaiy to the truth of histoiy and the 
advancement ol science, that publication theiefore I 
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shall nevci' con'^ideras a libel \vliich lias for its object not 
to injure the reputation of anj* indisadiial but to correct 
misrepiesenfations of fact, to refute sophisticalreasonin", 
to expose a vicious taste in literature, or to censure ^vliat 
is hostile to mo ” . - • ; • • • • ■ i * 

the appreciation < ‘ • 

the criticism is 

public appreciation and the opinion expressed, however 
advei'se it may be, is a possible inference thetehom, 
Strauss v. Francis, 4 F. & F. 939 & 1107 at lll4 but no 
one can tolerate the mfeience from a badly constrnctea 
syntax of words that the author was a swindler or a lu*er* 
tine, 31 E. 293=9 Bom. L. R. 230 at 23S=5 Cr. L.J. 
237. -V critic maybe illogical.mcapacions, or his interen- 
CCS and opinions m.ry be obtuse, but provided be acts ID 
good faith, t,c, with due care, and attention, he S 
every laght to attempt to 'mould public 
accordance with his own taste on tjjc work 
to the appreciation of the public. Xo one can . 
ordinary newspaper writer or reviewer to possess a 
and philosophical mind or a refined taste, . j 
opinions and conclusions arc honest, he is , 

But if he bases bis opinions on what is not subie., 
public criticism, his good faith cannot save 
liability ; similarly if his opinions are grouUflea ^ 
misstatements of fact, however n R 

Bradbunj Agitctc .f- Go., Lid., L. R. | y pj 
627, In tills case, Mr. H- W. Lucy 
reviewed in the Punch, a biography writ ei 
plaintiff. The review contained a misstatem 
to the effect that the materials f»j,rtrt<*f 

biography were abundant rufarfrff 

dVppeal on a full consideration of the n \ ig5; 

V. Sl>otlis,coo,!, 3 B. & S. 769=32 L. J. 

Hfitirood V. HttriUon^ L. R., 7 C. E- . ' ,jjt of 

V. Careen. 20 D. D. 275 ‘bal th.s .u'S^W' 
fact made the case a fit one to go wiort . • « ^ j,vYie>v 

as the Jiny infeired maljce which 
heyond the pale of faircomroenh th*' of 
interfered witli. Thus to give room to ‘i* v. 

comment the facts must be tfnlv st.itivi. | return 
Larh. 3 T. L. R. 184 .a critic adrised an sci. 
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to ‘his old profession, that of a waiter,’ and was held liable 
when the plaintiff proved that he had never been a 
waiter If the facts upon which the comment purpoits 
to be made do not exist, the foundation of the plea fails, 
Hunt V. The Star Neuspaper Co., Ltd , [1908] 2 K. B. 
309 at 320=77 L. J. (K. B.) 732. See also Petei tcalk er d 
Son V. Hodson, [1909] 1 K. B. 239 ; Digbij v The 
Financial Ncxcs, [1907] I K. B 502 at 507; 36 C 883 at 
897-898. To prove raahce extrinsic evidence of malice 
is not necessary. The words of the libel and the 
circumstances attending its publication may themselves 
afford evidence of malice, — per Fletcher, J , 36 C. 907 at 
915 where English authorities on the subject are referred 
to. Sec also Dakhylv Lahouchere, [1908] 2 K. B. 325n 
=77 L, J., (K. B ) 728. Where the plaintiff was caiica- 
tnrfid as an author bowing beneath the weight of his 
books, it was held to be no libel, Carr v Hood, I Camp. 
3SSn, though a personal caiicature of him as he ap- 
peared m private life would have been. 

A tradesman’s advertisement or handbill or placard 
is as much open to fair cnticism as a literaiy or artistic 
publication or an architect's design for a public build- 
ing, Thomson v Shackall, M. & M. 187 5 Pans v. Levy, 
9 C. B. (N. S.) 342=30 L J. (C. P.) 1 ; Soane v Knight, 
Moo, & Mai. 74. 


219. Seventh Elxception : Censure by superior on 
the conduct of subordinate. — The class of cases often 
arising in India under this exception is in the exercise 
of spiritual authority vested in a guru over his disciples 
6 M. 381, 8 B. H. C. R. (Cr Ca.) 168. 11 Bom. L. r’ 
638=10 Cr. L. J. 372=3 Ind. Ca. 744, 6 M. H. C. R. 
Appx. 46,24 B. 13,22 C. 46, or of social authority vested 
in the headman of a caste as in Ratanlal 387 In both 
classes of cases the privilege would be lost if the publi- 
cation was unduly wide, Simpson v Downs, 16 L T. 
391', Ilarb v. GathftaU,l4 L. T. 801 : Pears v Elhs, 
6 Ir. C. L. R. 55. In England it has been held a 
Bishop’s charge to his clergy is privileged, Laughton v. 
Bishop 0/ Sodor and Afan, L. R. 4 P. C. 495 
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The position may also arise out of a lawful contract. 
Thus in Humphries v. Stilwell, 2 F. & F. 590, the plaintiff 
■was under a contract to supply butcher’s meat to a 
public school of which defendant was the goyernor. A 
warning given by the defendant to'the school-steward 
that the plaintiff had been known to sell bad meat was 
held privileged. In-the Illustration to this Exception, 
the very first instance is that of a judge censuring the 
conduct of a witness. If a judge is absolutely priFileg- 
ed as held by the Full Bench of the Madras High Conrt 
in 36 M- 216, it is difficult to imagine why this instance 
was put in under this Exception wheie only a qualified 
privilege is accorded to a Judge. It is difficult to follow 
the Madras High Court in its reasoning that m carrying 
out a large scheme of successful codification, the framers 
of the Code left untouched the cases of 'what is known 
in English law as aWlute privilege. As White, 
remarks, the framers must have been aware of this doc- 
trine and the Illustrations to this Exception, to Excep- 
tion Eight, and Illustration (fi) to EsceptionNmei >1’' 
cate a conscious departurefvom the rule of English La 


220, Eighth Exception : Complaint made to »uP«‘ 
rior touching conduct of subordinate.^As 8 ^ . 

the discussion in s. 212 supra at p B86 this Exc p 

need not be resorted to when the accusation is one 
offence punishable under law and made with a 
to initiate a judicial proceeding. If the comp ^ 
a false complaint, there is the ordinary 

bys 211.I.P.C, Thescopeofthe Exception IS 

restricted to those accusations ■which are made n ^ 
a view to initiate j'ndicial isar? 

accusation is not absolutely privileged, good ^ jo 
essential pre-requisite. But the illiistiation app n 
this Exception includes the case of a comp 
magistrate, thus implying that oidmary c f 
falhng wit^n s. 4 (h/cr. K C.. are 
virtue of this Exception, if they aie mad 
A. 815. This lends some support to the y pAnial* 
Allahabad High Court and of the Chid ,*3 jligJi 

and Buima, and the recent view of the a 
Court and it is a matter for regret, att® 
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Court was not drawn to the illustration to this Excep- 
tion in 36 M. 216 (F.B )=23 M. L. J. 39=11 M. L. T. 
416=[1912] M. W. N. 393=13 Cr. L. J.375=14 Ind, 
Ca. 659. The case of a pirt> initiating a judicial pro- 
ceeding IS certainly within the English rule and though 
that is the very case dealt with by the illustration the 
learned Chief Justice based his conclusion on the absence 
of any such indication either in the Exceptions or in the 
Illustiations 

•Whatever may be the scope ol the Exception, good 
faith (see § 211 at p. 879 s/ipio) is essential to get the 
benefit of it Pioctor v WelHer, 16 Q. B. D. 112 at 
114; 1913 P. W. R. (Cr.) 34=1913 P. L. R. 317=14 
Cr. L. J. 6 q 6=21 Ind. Ca.. 478. A. letter written by a. 
Brahmin to the members of his own community to 
obtain their opinion on a mattei affecting his leligious 
inteiest would come iindet this Exception, 8B. H. C. 
R. (Cr. Ca.) 163. See also Weir 1. 575. But proof ot 
malice will take away the privilege. Proctor v Webster, 
J6 Q. B. D. 112. orexcessise publication without pioper 
investigation. Ratanlal 474, 1910 P. W. R. (Cr.) 4, where 
1830 P. R. No. 23 is distinguished Honesty ol pur- 
pose is essential for protection and the imputation when 
not substantially true must have been honestly believed 
to be true. 11 C. W. N. 390 at 392=5 Cr. L. J. 160. 
But even a true statement would not I'e protected if 
made to a peison who has no lawful authority in the 
matter, Weir I. 612 The onus of pioving good faith 
is upon the accused. Weir I. 608. The ineie fact that 
rude country folk used language which is inaccurate 
would not necessaiily negative good f.iith, Weir I. 639 , 
4 W.R. (Cr.) 22. See per Lord Esher. M R . m SeviU 
V. Fine ■iits, etc., Co.. [1895] 2 Q. B. 156 at 16S. 

Even where an accusation has been made to the 
peison m authority, but who is not the authority who 
could directly deal with the matter of complaint, as 
when a petition is sent to the Home .Secretary for the 
removal of a magistrate when it should have bsen more 
properly addressed to the Doid Chancellor. — Rarn^on v. 
Bii'ih, 25 L. J. (Q. B.) 25, the occasion has been held to 
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be privileged ; see also Blaijg Stuart, 10 Q.B.899; 
Jenourc v. Delmege [1891] A. C.73; Fairman v. hes, 
5 B. & Aid. 642 ; Woodward \\ Lander, 6 C. & P. 548 } 
Bannister v. JfW/y, 59 J. P. 793. 


If the view of the Madras High Court in 36 M. 2l6 
is correct, this Exception is confined in its operation to 
accusations made to persons in authoiity other than jndi- 
cial authority, e.g., Kershaw v. Bailey, 17 L.J. (Ex.) 129, 
where while the Justices were about to swear m the 
plaintifi as a paid constable, the defendant, a parishioner 
came forward and objected that he was an improper per- 
son, this was held to be privileged, even though other 
persons were present. See also Padnxore v. Laicrenct, 
11 A. & E. 388 ; Boisius v. Goblet Freres, [1894]1 Q. B. 
842. Eor other instances see James 'i. Boston 2 C.& 
K.A\ Knight v. Kill. 1873 J. P. 176. Bringing to the 
notice of the Deputy Commissioner that on olScer in 
charge of an hospital was leading an immoral 
that he should be removed from the station 
to be covered by this Exception. 7 C. P. L. R- (Cr.i ZO. 
Such an imputation will not be on offence unless 
express malice be made out. 7 C. W, N. 246. 


221. Ninth Exception: Imputation for 

of Interest. — This Exception rests on the ground tna 
honest transactions of business and of social interccnn? 
should be duly protected, so long as the parties ac i 
good faith. 12 M. 374 at 377. As reiuarh^J 
Lindley, L.J., in StuaW \. Bell, [1891] 2 Q. • 
no definite Ime can be so drawn as to marK o 
precision those occasions which arc 
separate them from those which ore not. Mu ua J ^ 
interest m the communication no_ Tones, 

as the fundamental basis for privilege 7 ' 

L.J., in Bunt v. G. A. 7?y. Co.. [189I]| 2 Q. B. f 
at 192; see Knight x. Gihson, J A. 43; ^ 
Richards, 2 C. B. 569 ; Amen v. Dawn, 8 C. Ji • ' 
597 at 602 ; Davis v. Snead. L. R., S Q. B- , Vimp 

Waller v. Loch, 7 Q. E. D. 621 ; Dunman v. m7' ‘ 

269n. In 9 B. 269 a statement made ^ "t. 
in the corn’s* of trial that the complainant wa 
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ing with the witnesse<? and that he should be asked 
to sit in Court was held to fall within this Exception 
See also 9 C. W. N. 195=2 Cr. L. J. 47. But a 
statement which a party or counsel ma}' freely make 
would not be protected if made by a by-stander because 
the latter has no such interest Lynam v, Goiving, 6 Ir 
L. R., Ex. D. 259 ; Bolterill v. IVJtttehead, 41 L. T. 588. 
DlustMlioa (a) to this E\ception is drawn from Black- 
ham V. High, 2 C. B. 611 See to the same eftect, 
Baker v 6nmtc^, [1894] I Q.B 838 lllustcatioa {b) 
is based on a string of English cases like Sutton v 
Johnston, 1 T. R. 493; Mansergh, IB. & S. 400; 
Tl'iirden v. Baijley, 4 Taunt 6? Petitions presented 
by -villagers to officers of Government would be piotected 
if they are made m good faith even though every 
assertion therein maj not be true to the letter, l5 Cr 
L. J. 281 =23 ind. Ca. 489 ; and so also bona fide state- 
ments before a caste Panchayat 4 L. B. R. 84. The 
Exception is often requisitioned in connection with 
lesolutions at castenneetings and the doings of caste- 
heads and Gurus. Weir I. 6l3; 14 Bom. L.R. 585= 1 
Bom. Cr. Ca, 152=13 Cr. L. J.687=16 Ind. Ca. 335. 
But in such cases parties should be caieful that they do 
not indulge in excessive publication to members who are 
not of the caste or disciples of the Guru Kuch excessive 
publication would negative good faith, 11 Bom L R. 
638 To invoke the aid of this Exception She mere fact 
the complainant and the accused were of the same 
caste IS not sufiicieot and no man would be justified 
in calling another an out-caste unless he does so 
bond fide and for the protection of his own interest, see 
33 M. 67, where the pievioa« rulings aie considered ; 
see Weir I. 614, 6 A. L. J. 472, as to privilege of caste 
assemblies and lesponsibility for communication of its 
resolutions. 

Whatevei may be the ultimate fate of the doctrine 
of absolute privilege m India, no one has hitherto claim- 
ed any such privilege toi official reports submitted 
by an officer to his superior m the execution of his duty 
If statements in such reports are recklessly or unjusti- 
fiably made, liability cannot be avoided on the ground 
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of any such absolute privilege. It was so held iq the 
case of the Police-Inspector who being asked to report 
whether a certain person was the leader of a gang of 
dacoits added at the end of his repoit ‘I learn from 
private inquiries that there is scarcely a woman in 
the houses of Banias who lias not passed a night or two 
with the defendant,’ 6 E. L. R. Appx# 42=14 W. R* 
(Cr.) 22. See 1880 P. R. No. 23 ; 1910, P. W. R. (Cr.) 
4=11 Cr. L. J. 205=5 Ind. Ca. 714. 


In cases of defamation ivhere the accused is afraid 
that it might he found that he has gone beyond the 
limits of the Exception, it is open to him to ptcfve 
that the character he had defamed is not of a very 
high order and that the general reputation of th® 
complainant was bad enough to affoid a reasooihle 
ground for the imputation ; under such circumstances, an 
English ]ury returns a verdict for plaintiff with a 
ing damages as in Monson v. Ttissand, [1894] 1 Q- 
671, liing v. Watts, 8 C, & P. 614, and would go a 
long way to reduce the sentence under the Pena 
Code. 2 C. P. L, R. 198. But care must he taken 
that the evidence thus let in affects the charac ei 
of the complainant only so far as the . 

tiabsaction is concerned, 7 A, 906 and the 
is not allowed a commission of a roving nature i 
the entire past history of the complainant ; or, 
he docs not derive advantage by calling . 

whose opinion of the complainant has been a e 
by the libel in question. Thompson v. Ayr, * 

B 175 at 179; Bdl Parle. 11 
418; Scott V. Sanipso7i, 8 Q* B. D. 491; « 

Deii/uim. 21 Q. B. D. SOI ; Jones v. Stevens U rn • 
235 ; :ilanQena v. Wrir/ht, [1909] 2 K. B. 25S. 
benefit of this Exception will be lost if the p 
is found to be excessive beyond the reasona e 
of the requirements of the occasion. 4 bm • 


Similarlycren 

im. u. %ioa — o - •'"* 

a reply to a lawyer’s notice of dema 
a person liable, if the reply is made ^J.{ai,uant 
making imputations on the cliaracier t D,(CfJ 
and whollv irrelevant to the business. 19*v » 



§§ 2'21-2-2'2.] TENTH BVCKniON. ‘J19 

10=1910 P. W. R. (Cr.) 6=11 Cr. L. J. 2Sl=5Ind. 
Ca. 892. Similaily, even an imputation made in a 
communication by a party to his own solicitor may 
make him liable, if the imputation is not made m 
good faith, and without the slightest ground and 
without honestly believing that it was tiue 5 Bom. 
L. R. 122. 


Though undei s 3.30, Cr P. C , a inagistiate .succeed- 
ing another who had beard the case in part may with 
the consent of the accused pioceed with the case fiom 
the point of the inquiry left unhnished by his predecessor 
yet It is highly desuous in cases of defamation that the 
magistrate who convicts, should have the complainant 
evammed by himself ratlici than act meicly on the 
record left by Ins predecessor, 13 C W N. 550. 

222. Tenth Exception Caution conveyed for the 
good of the informant or for the public good. — This 
Exception covers cases of imputation m the discharge of 
a social duty such as giving a chaiactei to a seivant 
seeking employment The privilege will be lost if the 
publication is made to an unduly wide circle, 3 Bom. 
L R- 183: or if It IS sent by means of printed lettuis oi 
circulars, Crifpin v Fowhr, 23 L. J. (Ex.) 152; oi by 
way of post-cards and telogiams, 6 M. 381, )Vilhumson 
V. Frere, L.R 9 C. 393 ; or if the caution given is accom- 
panied by excessive expressions of opinion, Fri/er v. 
Kinnersleij, 33 L. J. (C* P.) 96. The question whether a 
publication is foi the public good arises expiessly ui 
connection with Exceptions 1, 9 it 10 aud incidentally 
in other Exceptions also. This is essentially a quest on 
of law, which even a Conit exeicising only powers of 
Revision undei s 439, Ci. P C.. will feel bound to 
considei- See the reinaiksof Lindley, L J., m Stiinrt v 
Bell. (18911 2 Q. B. 341 .it 345, 350. See Cloie) v. 
Jtoyden, L. R., 17 Eq. 190 at 204 foi the nature of the 
^nhbe interest whichin^v bejiiotectedevnohy damagoa^ 
the reputation, of a pcison in the way ol his business 
' Interest ’ is an ever- widening ciicle and may sometimes 
be co-extensive with hnmanity at laige, so that all 
difference between interest and public good * 
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vanish G-eneraUy, when a man has nothing to gain 
for himself by damaging the character of the plaintiff 
but the imputation is made for common good it is 
protected not on the ground of inteiest bnt on the 
ground of public good, Blake v. PUford, 1 Moo. & 
Rob. 198 ; IVoodwartl v. Lander, 6 C. &P. 545. Bat 
there ave many men whose interest in life is to promote 
public good. Where a matter is of public interest the 
Court ought not to weigh any comment on it in a fine 
scale ; some allowance mnst be made for even intem- 
perate language, provided however the writer beeps 
himself within the bounds of substantial proof and does 
not misrepresent or suppress any facts, 13 Bom. L. «• 
1187=12 Cr. L. J. 595=12 Ind. Ca. 971; see also 
15 Cr. L. J. 357=23 ind. Ca. 725. But where a 
Brahmin was described as a man with whom not 
Turks could associate, and the wedding of his . 
was described as a sinful carnival worthy of ' 

— a moral end involving a disgrace, ,^.ia 

degeneration — it was held such language used to 
up the complainant to public execration could no 
Iiistifled, 4 Bur. L. T. 48=12 Cr. 1. J. 129=9 InJ. 
Ca. 775. 

Apart fiom the question of public good, this Exeepbc° 
also covers communications made for the goo ^ 
person to whom the information is conveyed on a in 
of supreme importance, such was held to he Uie c 
vine Cokndge. Q. C., l5 C. B. (N. S.) 
where the lady whom the plaintiff was abou , 
was informed of his antecedents by the jo 

was a friend of the plaintiff, the letter being, 
consultation with the clergyman of the pans • ^ 

laily when the defendant informed a --foach* 

engage the paintiti as «ccouc/ie«r at his wi e 
ing confinement that plaintiff was ^ l29. 

habits, Dtj'on v. Smith, 29 L- \ .'f t„« stands 
Tcdd V. HawUm, 8 C. & P* 88- ^ cauti^jn 

at present, it makes no difference 
is conveyed uninvited. 8f«arf v-ilrn Jttonsa!/ 

at 347, Clark v. Molt/neur. 3 Q. B. P- " ’ .. 
fPebb, Car. & M. 105 ; the earlier cases to 
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information volunteered is not piotected, being no longer 
regarded as sound law King v. 8 C. & P. 615; 

•Goxhead y Eichaul^,2 C. B. 569, Beniiet v. Deacon, 
ibid. 628; Masters v Btirgess,3 T. L. R. 96. A77iann 

V. Dcnnm, 8 C. B. (N. S.) 597, Kine v. Sewell, 3 M & 

W. 297 ; Cleaver v Senande, 1 Camp 268. 

As regavds persons standing in certain fiducial} rela- 
tionships as solicitor and client, guardian and ward, 
caution given is protected not merely by this section 
but on the ground such communications are necessary 
for the protection of mutnal interests from the very 
nature of the relationship and there is an absence of 
undue publicity The mere fact a defainatovv matter 
is marked private and confidential will not affoid any 
special protection Picton v Taclnian, 4 C. & P 257, 
gee A'lJi? V Pateison, 83 L. T. 498, as to legality of 
confidential tiade circulars See Macintosh v Dnnn, 
[1908] A. C. Z9Q,/olloiied m Greelands v IVilmhurst, 
[1913] 3 K, B, 507, 

IV PROVINCE OF JUDOE \NI) JURi. 

223. Province of Judge and Jury — Every charge of 
defamation contains assertions ot fact and assumptions 
■of law. It is the business ol the jury to find whether 
the assertions are true, and of the judge to direct them 
.as to whether the assumptions are sound The practice 
in India is substantial!}' the same as that in England 
since Fox's Libel Act, 32 Geo. Ill , c CO , that is to say, 
the judge directs the jury as to the law, leaving them to 
find the facts, and their verdict ought to be such as the 
judge directs to be appropriate to the facts arrived at by 
them. It IS competent, howevei, to the jury to disregard 
the directions of the judge, and their verdict will still 
be good, till it lb set aside in the mannei provided by law. 
As to the English piactice, see the summing up of Best, 
J., m 2?. V. Burdett, 4 B. & A., at 120 , and per Parke, 
B., Parmitei v Coupland, 6 M. & W. 105. There are 
some cases, however, in which the law is so cleai that it 
leaves no question for the jury, and then it is the duty 
of the judge absolutely to withdraw the case from their 
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consideration, and to ditect them what veriHct they 
should find. This generally happens where the verdict 
ought to bo one of acquittal. It is very important to 
distinguish the two classes of questions, as the right . 
to have a finding reopened in revision may depend 
largely upon whether the iiustake complained of is one 
of law or of fact. 


Where there is no question of piivilege, the only 
points for decision are, whethei* the accused published 
the statement ascribed to him with the intent necessary 
under the Code, and whether thestatementisdefainatory. 
The first point is purely a question of fact for the jury : 
the second is a mixed question of law and fact. It w 
for the judge to say whether the «ititement can be a libel; 
it is foi the jury to say whether it is a libel. In Gapttat 
and Coimtirs Hank v. Ilenty, 7 A. C. 741, Lord 
Selborno, C., said, “ In Sturt v. Hlugg. 10 Q. B. 899, at 
908. Wilde, C..T„ said, ‘It is thednty of the judge to 
say wlietlier a publication is capable of the mcining 
ascribed to it by an innuendo ; but when the judg® ^ 
satisfied of that, it must be left to the jury to say whetner 
the publication has the moaning so ascribed to it. h 
the judge, taking into account the manner and tno 
occasion of the pubheatioo, and all other facts wlitc 
are properly in evidence, is not satisfied that the aor s 
are capable of the ineaniug ascribed to them, then it is 
not his duty to leave the question raised by tbe 
to the jury.” In the same case Loid l^liickburn quJ 
from a judgment of Loid JIansfield, m ^ 

4 Doug. 164, as follows Every circumstance y" . 
tends to prove the meaning, is every day given m _ 
denco, and the jury are the only judges of the rl 

and then goes on to «ay : '* If the woidswere rea 
capable of a meaning which, in tbe opinion of the 
would be libellous on the plaintiffs personally . t ' 
there can be no doubt that it ought to have been t 
the jury to s.vy whether the words bore that mcani 
Cited and followed in yeciil v. Fine Arts Jnsurune 
[1895] 2 Q. B.. at 158 ;a^J. [1897] A. C. 63; see ^ 
Jenner. v. A B^eUt, L. R., 7 Q. B. H ; '* 
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6 A. C. 153; see the dictam of Montagu Smith, J., m the 
course of argument in Simmons v Mitchell, 6 A C. 
156 at 158; and 19 M. L. J. 714; Ratanlal 140. It 
must he remembered that the dictionaiy sense of the 
words is not necessarily that which gives their meaning 
in the particular instance That sense may be perfectly 
harmless and yet the woids may be used so as to convey 
an offensise suggestion , oi the sense may be in the 
highest degree defanaatory, and yet the woids as used may 
convey nothing beyond banter It is for the juiy to 
sav what was meant, if that meaning cm leasonably be 
affixed upon what was said 

Where the defence is that the occasion was piivileged, 
this in general admits that, except tor the pnvjlege 
everything which would make out the charge has been 
established or is admitted “ The question whether the 
occasion is piivileged, if the facts ate not in dispute, is a 
question of law only, for the judge not for the iui\ , If 
there are questions of fact m dispute upon winch tins 
question depends, they must be left to the jurv but 
when the jury have found the facts, it is for the judge to 
say whether the occasion i» piivileged '—<Pb) Lord 
Esher, Hebditch v Mcliwatne [1894], 2 Q. B.. at SB. 

“ Where privilege exists th< burthen of pioof ot actual 
malice 19 cast upon the peison who complains " “The 
jury in civil cases, equally as m criminal cases, are the 
proper tribunal to determine the question of libel or no’ 
libel. This was affirmed by the Declaratorij Act of 1711'^, 
and has been often tecognized But it is not competent 
for the jury to find that upon a privileged occasion 
relevant remarks, made buna fide and without malice, 
are libellous It would be abolishing the law of privileged 
discussion, and deserting the duty of the Court to decide 
upon this and every other question of law, if we were to 


the Court first to decide whether theie is any evidence 
upon which a rational veidict tor the affirmant can be 
found.” Per Willes, J., Renwood v Harrison, L. R., 7 
C.j P-, at 626 Where theie is neither interna! nor 
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'extrinsic evidence of malice or want of good faith whichcan 
reasonably be left to the jury, it is the duty of the judge 
to direct the jury, as a matter of law, that they should 
find for the defendant. Nevill v. Fine Arts Insurance 
•Go. [1895], 2 Q. B. 156; see jjrr Lopes, L.J., at 171; 
afiL [1897], A, C. 63. 


The same inie exists w'herh the defence is that the 
case is not a libel at all, but a fair cominent upon a 
matter of public interest. Before leaving the question 
of fair comment to the jury, the judge must be satisfied 
that the defamatory inference can reasonably be drawn 
fromtbestatedfacts. If itcan.thenitwillbefor the juryto 
say whether it ought to be drawn, The Hominff Piston 
Piiblishvig Go., Ltd. v. The Facing Pigeon Pnhlhhing^ Co., 
Lid., 29 T, L. R. 389. Whether the matter commented 
on is one of public interest, is for the Court to decide. 
Whether the comment is fair and Iona yid# is essentia y 
a question for the jurv, provided there is any evidence 
upon which they can eo find. WJiether ? 

evidence upon which such a conclusion can he 
at is again a question for the Court, but if v 

such evidence, the decision os to the tneci oI 
evidence is wholly for the juiy. o 141 

V, isorth Eastern Ncm i4.'fsoao<ton,[1894j 1 Q* ^ « 
143, Per Lopes, L. J. ; EeUg v. Tinling, L. R. i • 
at 701, Per Oockbuin, C. 3. Tlih functions t^ 

determined for the judge and jniy are likely 
piacticalusein trials under the Cntninal 


piacticai usein iviais uuut^i u<.,^T^pn^ 

only in caries where a Eorope.an British subjec P ^ 

iT- .1- 4 ^ r where theHigh Court IS caiira 


to be the accused person or where tnexiyin 
on in Revision to deal with a case of defaina 1 
by an inferior ciiininal couit. 

B._CHIMINAL INTIMIDATION. INSULT ANO 
ANNOYANCE. 


224. 


Criminal Intimidation- — whicb 


■cd by s. 503, is substantialfy the same » j7f) ^ 

tui \ o swa- rtidc. Ch. .V 9 _ 


is the essence of extortion s. 383; n'dc, 1 . Vg^^.gver, 
at p. 635 siturn- The objects aimed a • oifence 


at p. 635 snjjrn. The objects aimen 
wider under s, 503 than under s. 3P.3, a nnijiin? i' 
is complete by the attempt, although nor 
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effected by it. Thus while a constable was taking 
certain persons to his Inspector, threatening them 
%\ith the bead constable's vengeance if they accompa- 
nied the constable, was held to fall within the delinition 
in s. 503, Ratanlal 850. But mere idle threats b^ a 
person in an angry mood without the power of putting 
the threats into immediate execution are not within 
the section, 1882 P. R. No. 45. 

The word “ injury ’’ is defined by s 44 as denoting 
any havin illegally caused to another. Therefore, it will 
not be an offence to threaten another with an action, 
or indictment, which might lawfully be preferred against 
him, 8 B. H. C. R. (Cr. Ca.) 101 ; (1897-1901) U. B. R. 
359 ; 30 C. 418—7 C. W. N. 116, or with getting him 
dismissed from the public service. 20 B. 794; though 
if he obtained money by the thieat, it would apparently 
be punishable under ss 388 and 213 A threat to 
bring a false charge against a person and support it by 
fabricating false evidence would clearly be an offence 
punishable under s 50G. Weir I. 623, But a thieat in 
order to be indictable must be made with intent to 
cause alarm to the complainant A communication by 
a person that he is going to take levenge by false 
complaints cannot amount to a threat or criminal 
intimidation, 2 Bom. L. R. 55. But a threat to get the 
complainants impiisoned if they kept the terms of an 
Jhrarnama, to keep the peace in was held in 

1886 A.W N. 41 to be within this section And similarly 
a threat by the owner of stolen property that he would 
get the complainant turned out of his village if he did 
not prove his innocence (of theft) by dipping his hand m 
heated oil, which the complainant did and got his hand 
badly scalded, 9 C. P. L. R. 18. 

A question which has arisen under this section, is as 
to the ciiiiimality of pronouncing a bona fide sentence of 
excommunication or exclusion fiom caste. There can 
be no criminality where such a sentence is legal ; that is 
to say, wheie it is justified by the usages of the class or 
sect to which the complainant has voluntarily submitted, 
though it may not be one which the civil law would 
enforce. 
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la Uth-vi T.'iii’i-n fl89il 2 Q B 54S Gibsoa i^nd Lawson 
were both working under tlw same shipuiijldiag company. 
Gibsoo was a member of the National Society, Lawson 
of the Amalgamated Soeietj The members of the latter soeietj' 
resolved that they would strike unless Gibson left hi* society and 
joined theirs He refused and his euiplosers dismissed him, to 
avoid a strike- The magistrate refosed to coniict Lawson, who 
was the mouthpiece of the Amalg imited Societi ,ttnd the medium 


amounted to intimidation The Court held upon a resiew of the 
Trades Union Legislation, that it did not Strikes weic legal by 
that legislation, .and they held that the woid " intimidvte " must 
imply at least a threat of personal violence 

In another case. /'>,>•■>» v Uepoited on the same 

page as this case was decided along with the lavti the piessuie w&s 
applied duectly to the employer The detendwiits' union threat- 
ened him that unless be ceased to emplos nonunion men the> 
svould call out the union men. which the} accordingly did. and 
the latte: all struck work No iiolence was threatened, and no 
immoderate language was used, but the caen quietlj ceised wo:k, 
causing of course great mconiemence and Joss to then emplojer 
In this case the niagistiate cooMcted, and the High Court reiers- 
ed bis connctioD, for the reasons alreadi given. They considered 
that the harm which locidentall} followed to the employet from 
the conduct of hia workmen, which w.13 itself legal, and which was 
intended to protect their own supposed interests, was not illegal, 
undtbatthe combmatiOR of manv to do th.it which was lawful 
m each, could not be considered criminal under the law of con- 
spiracy. See further, Allen v. /'/mwf f l693, A. C 1. As to 
picketing and the remedy bj action or injunction against, see 
Lyott^v II'Wj;ins,[1596;iCh 811 ClBMjl Ch ,253 ( /ni. m., r» case 
[1839] 2 Ch. 35 Tay ] al< I{» y Ihnhi-i,, 

[1901] A C 426 Qoinny Leothm H» 49S 

Should Similar cases aiise m India, it seems to me that 
they would not be punishable under s .50d The ques- 
tion would then turn upon the word “ injury Injury, 
as already observed, is defined by s 44 of the Code as 
harm illegally caused Where no crnumal breach of con- 
tract was concerned, the threat to ied\e work m a body 
would be as lawful m India as in England, and the harm 


haim resulting from it would be illegal harm, and there- 
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fore injury, a farther question would arise, whether the 
lose to trade and general inconvenience and expense 
resulting from a strike, would be injury to property within 
the meaning of s. 503. It might be argued, and probably 
with success, that property in that section means some 
specific, tangible property. If a man threatens illegally 
to dismiss his servant or agent, can he be said to threaten 
injury to his property? 


It is essential to the commission of an offence under 
the second clause of this section that the person to whom 
the threat is addressed should be interested in the person 
to whom the injury is threatened. A petition was sent to 
a Revenue Commissioner containing a threat that a 
certain forest ofiicei would be killed if be were not 
removed. It w .13 found as a fact that the Commissioner 
had neither official nor personal interest in the forest 
officer.' This being so, it was held that no conNichon 
under ss. 503 or 507 could be maintained. llB.S/oj 
1882 P. R. No. 45. The gist of the offence consists m 
the pressure put upon the mind of the person upon whom 
the threat is intended to operate. But if the person 
threatened is indifferent to him, he will obviously c 
indifferent to the threat. Thu? a threat to 
suicide is not within s. 503 unless the person threatenefl 
is interested in the accused, 1866 P. R. No. 


The threat need not be directly addressed to the p 3 
whom it is intended to influence. ® ’ -h 

though it is addressed to others, if it is and 

the ears of the party threatened, Weir I. 622' > 

is used w’lth any of th 
15 C. 671.1n 5C. P. ' * 


complainant’s pleader, . . 

ai-med at hy this section.' In a 

second part of s. 503 theie should boa distinct ® ^.j. 
the act which the accused endeavoured. to>u|’' ’ . . 
plainant abstain from doing. /?• jUflcA'rM- . 

[1892] 2 Q. B. 519=17 Cox. 442. 

A special form of intimidation is jndjcr 

by 8. 508, wheie a person induces or j,on, fte :i 

another tc believe that he, or somepef®o^ m 
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interested, w til become, or will be rcndeied by soilie act of 
the offender, an object of Divine displeasiiie, if be does, or 
does not do. some act which he is legally entitled to do oi 
to omit doing Ratanlal376. The words “ by some act 
of the offender” must be read with the veib “ become ” 
as well as withthe verb “berendeicd ” The Illustrations 
to this section are clumsily worded. If a Brahmin 
starves at his debtor's door to obtain payment of a sum 
of money which the other had promised to pay on demand, 
it IS not within the section, the debtoi being legally 
bound to pay , but if the Brahmin does the same or behaves 
similarly to obtain a charitable contribution for the cele- 
bration of his daughtei’s marriage, he would be within 
the section Thus when a Brahmin widow left her il- 
legitimate child at the door of its reputed father m order 
to exact from him some payment for her own benefit 
and not for the support of the child, her act was adjudged 
to be covered by s. 008, 1886 A. W N. 63, But the decision 
would have been dittcrent if she onlv wanted maintenance 
for the child A man who persuades another that by 
his prayers oi incantations he will be able to cause the 
deity to withhold ram or to send a destructive storm, 
would come within the section He would not be punish- 
able if he merely induced the other to believe that by 
refusing to comply with his wishes he was doing a sinful 
act, which would bring him within the ordinary course 
of Divine punishment 

The meie pronouncing ot a sentence of excommunica- 
tion, or exclusion from caste, does not come within this 
section “A person who is excommunicated does not 
become an object of Divme displeasure by the act of the 
pnest who pronounces the sentence. The proceeding 
purports to be a declaration that the person on whom it 
is passed has. by his own act, coininitted sm and render- 
ed himself an object of Divine displeasme, and it also 
purports to be a sentence of interdiction from the means 
of grace administered by the clergy until on repentance 
and submission those privileges are restored.” Per 
Turner, C. J . 8 M at 145 

“The accused did not threaten the coiupUmant that he would 
do any act to render him an object of Divine displeasure Aa the 
59 
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spintual gupetlor oi the complainant, he passed on him a temponil 
sentence, which is customarily pronounced on those who riolate 
caste usages, but offered to restore him to caste prIrileRcs oa 
submission To constitate the olTenoe punishable under this 
section, it must be shown that the respondeat threstened to doa 
future act, or illegally to omit to do an act, and that by such 
threat he induced or attempted to induce the person threatened to 
believe that by that act or illegal omission the person threatened, 
or Eomeone in whom the person threatened was interested, would 
become an object of Divine displeasure. *’ Per Tamer,. C. J , 6- M. 
at 39). 


225. Intentional insult to provoke a breach of the 
peace.— -Section 504 renders punishable any person who 
intentionally insults, and thereby gives provocation to 
any person, intending or knowing it to be likely that 
such provocation will cause him to break the public peace, 
or to commit any other offence. The essence ot this 
offence consists in the effect which it is likely to pioauc* 
upon the person to whom the provocation is addi’cssea, no 
upon any other person who may be present or 
coino to know it. See 26 C- 653 > at 663 ; 24 A. 15&i 
Weir 1. 620. Public peace can be broken )iy “M 
words as well as by deeds. Hohnes, Dears C- ‘ , 
Bom. L. R. 78, But a refusal on the pari of one sw 
to associate with members of another * 

with the exclusion of the latter from the use oi 
well was held not to be an offence under s. 6 , 

P. R. No. 3. But where a Police Conslalile “sked 
complainant not to create a disturbance on P 
road and when the latter paid no attention . ^ 
admonition, demanded his name and address 
this was refused the Constable called 
sooar and arrested and dragged him to the A o 
the Constable was held guiltv under s. Jv , 

L. R. 597 


It is no answer to a charge under this ^3 tn 

the person insulted was in such a stale of j 
feel no disposition to break the ij^ve thal 

provocation was such as would naturau) 
result. 10 M. 353; nor would lo 

anco of the parson insulted from . (1692-“ 

commit a breach of the peace, Weir J. 
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1896) U. B. R. 290. be a valid defence What would 
be the effect if the insults were addressed to a clergy- 
man, or to a lady, who would not be likely to bieak 
the peace*’ If it was probable that such pex son would 
get someone else to take an illegal revenge on their 
behalf, the lequuements of the section would be satis- 
fied. See Weir 1 622. When a person's possession is 
sought to be disturbed, he is not entitled to have resort 
to insulting language S 104, I. P C , is no defence 
when such insulting language is made the basis of an in- 
dictment undei s 504. 11 C L J 113 11 Cr L. J. 

213=5. Ind. Ca. 721 But m cases of \ulgar abuse 
resorted to under provocation, the provisions of s 95, 
I.P.C , may well be used. ISBom LR 1039=15 Cr. 
L J 14 =22, Ind Ca 158. It must also be leinem- 
bered that mere abuse is not necessarily an offence under 
s. 504, (1897 —1901) I U. B R. 67 Hence offences 
punishable under s 10 of Madias Regulation XI of ISIG 
by a Village Headman are not cognizable by a Court 
constituted under the Cnininal Piocediue Code as falling 
under s, 504 

226. Insult to Female Modesty — The intention to 
insult the modesty of a woman in the essential in- 
gredient of the offence, 5 Bom L R 502, 1892, P R 
No. 6 , 1898 P. R. No 12 It the act is committed in a 
public place it would be punishable under s 294 as a 
public nuisance If the act had proceeded to the e.vtent 
of using cnrainal force, it would then be punishable 
under s 354, or it the act of intrusion involves entry into 
the womans property, it would be punishable as one 
• of the aggravated lorinsol cnminal tie'.pass, 22 C 391 
&994. S 509 IS a residuary provision enacted to punish 
an act which but foi it would go unpunished 

This section assumes the modesU ot the woman and 
an intention to insult it ; therefore no offence wall have 
been committed wheie the woman is of a profession, or 
character, which negatives the existence of scrupulous- 
ness. 5 Bom. L R 502. Nor, I conceive, would there 
ihe any offence, even thonghthe woman were virtuous, if, 
•under the circumstances of the case, the man bona fide 
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and reasonably believed that his advances ^vould be well 
received and vs^ould lead to ultenor results. For in such 
a case his intention vronid not be to insult, but to solicit 
or excite. It is obvious, too, that each case must be 
judged of according to the degree of intimacy and the 
rank in life of the parties. That which would be an 
insult to the modesty of the lady might be none in the 
case of her ayah. 

What is an “intrusion upon the privacy of a woman ^ 
In the case of a Muhaminedan, or a Hindu female of 
Bank, probably any' chamber in which she is may be con* 
sidered a place of privacy. With the European tins 
would not be so, unless in rooms to which males have no 
implied right of admission. But where the only overt 
act consists in such an intrusion, how is the intention to 
insult her modesty to be evidenced, ov may it be assumod I 
I fancy it may be assumed where the intrusion « 
unlawful and takes place under such ciicumstances tha 
no other intention is fairly conceivable; as, for mstance, 
if a man v/ere to gain admission to a lady’s ' 

raeiit under circumstances which negatived an 
to steal. In other cases the intention would hs'e to 
proved by independent evidence as, for instance, his c 
duct while there. 
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CHAPTER XIV. 

ATTEMPTS TO COMMIT OFFENCES. 
y~ 227. Attempt.— Prior to the completion of a ciime 
three stages may be passed through Fii ft, an intention 
to commit the cume may be conceived Secondhj, 
pieparation maybe made foi its committal Thi>dly, 
an attempt may be made to commit it Of these three 
stages the mere foiming of the intention is not 
punishable under the Penal Code. Nor is the piepara- 
tion for an offence indictable The law will not take 
notice of an intent without an act. 24 B. 2S7=1 Bom. 
L. R. 678 5 DngdaU, 1 E & £ 435 The intention can 
be inferred from the doing ol the act alone when a mon 
does an act, knowing at the time that m the natural 
•oouise of events a certain result will follow, he intends 
to bring about the lesult, 4 Bom. L. R. 289 The mere 
piesence of a man in the loom of a mariied woman will 
not render the former liable for an attempt to commit 
adultery, 1879 P R. No 13. 1902 P. R No 25, 19ia 
P. W. R. (Cr.) 16=1912 P L R 116=13 Cr L. J. 
469=15 Ind Ca 309. 

“ Between the piep<iiatioii fut the attemiit <tiid the attempt 
U<ielf there H A w>4e dilTerence The prepaiation consi'.ts m 
devising or uiTAnging the means oi measures neoessarv for the 
commission of the offence, the attempt is the direLt moiement 
towards the commission aftei the prepaiations are m ide To 
illustrate a party may pmcliasc and load a gun. with the declared 
intention to shoot bis neighbour, but until some movement is 
made to use the we.apon upon the )>eison of his intended I’lctim 
there is only preparation and not au attempt 

Accordingly, in the case which gave use to the above 
lemaiks, it was held that declaiations ot an intent to 
contract an incestuous maiiiage, tollo'ted by elopement 
£oi the avot'ed purpose and sending foi a magistiate to 
peifoim the ceremony, did not amount to an attempt 
to contract the inarnage That there could be no 
attempt until the paities stood before the magistiate 
about to begin the ceremony People v Miory, cited 1 
Rishop, § C8l3, n3. And so it was held, that the publish- 
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ing of banns was not an attempt to commit bigamy, 
1 A- 316; 25 M. 726. Similarly when a person ^as 
found carrying a police jacket under his arm with 
intent that when be wore it he should be taken for a 
police constable, it was held, his conduct aiuoanted 
to preparation to commit an offence under s. 171, 
but not to an attempt, [1904] I. U< B. R. (P* C.) 
3; so also when 'a milk-contractor was detected 
while proceeding in the directions of the cowshed 
with 3 quantity of stale milk in a can siraiiar to 
the one in which cows were being milked, 18S5 P* R- 
No. 40,* and where a medicine man was asked to 
supply poison to be administered to the accused s 
son-jn-Iaw, 18S2 P. R. No. 24. hut in this case the 
solicitation might amount to an instigation of the 
medicine-man to abet the accused in the commission 
of murder and be punishable under s. 303 read wit 
s. II6 having regard to lExplanation 4, to ® 

4 ; 1837 P. R, No. 49. See also 1903 P- L. R. 7.1 
L, B R. 264 : 6 B. H. C. R. (Cr. Ca ) 1 64 ; RaUnlal 470. 

8 C. W. N 278=1 Cr. L. J. 124; 1832 P- R- No. « 
1868 P. R. No. 18 for distinction between prepawioo 
and attempt. It would be a question of fact in each c 
whether the act of the accused amounted to an ot et 
or stopped short at the stage of prep-iratton, 15 A- 1 • 

Ou. S. c. 76; IS Cr. L J. 265=23 Ind Ca- 4« 
Sometimes a preparation to commit an liJ 

not punishable as such, may amount to in« 
offence as indecent assault, s, 354, 5 B 403. 
already seen seveial other instances, where 
specific pioM'sion has been made, e.f;., .{(y 

to Avage war (s. 1*22) and preparation to „| lo 

(s. :i99) and assembling dacoits Is. 402). t nfalet* 

convict a man both of attempting to commit a . 
ring the same offence, 8 Bom. L. R. 855=4 
In 8 M. 5 it was held that a woman could ran 

of attempting to commit suicide on x<-st 

towards a well saying she would ' p^n pJo. 15== 
caught before she reachedit. cc/LJ‘ 

1908 P. L. R. 56=1907 P. W. R- (Cf ) " 'H' 

444, mere presence on the roof of A 

imploments for housebreaking was held no * 
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an attempt to commit bnrglary though the accused 
might be liable foi house trespass To show that the Ime 
of sepai'ation between attempt and preparation is very 
thin, one has only to compare this case with the rulin? 
in 37 B 553. wheie the commencement of scratching of 
the outer wall of a house to bore a hole with a view to 
get in was held to be an attempt And m 24B, 287=1 
Bom- L.R. 678 it was held that the removal of a girl 
ont of the district in which she resided, as part of a 
journey to a town out of British India in which she was 
consigned to prostitution, did not constitute an attempt, 
to commit an offence under s. 372, I, P C , within the 
district of domicil 

The real difficulty aiises in determining where 
a given act, or set of acts, passes from preparation into 
an indictable attempt. In America the rule has been laid 
down, “ that the attempt can only be manifested by acts 
which would end in theconsmnmationof the offence, but 
for the intervention of ciicumstances independent of the 
will of the party ” Sic James Stephen, m his Difjesi of 
Criminal Law, art 50. defines an attempt to commit a 
crime, as*‘ an act done with intent to commit that ciime, 
and forming part of a senes of acts which would consti- 
tute its actual commission if it weie not interrupted. 
The point at which such a series of acts begins cannot be 
defined, but depends upon the circumstances of each 
particular case ” And this definition was adopted in 
R. V Linnaker, L R- [1906| 2 K. B. 99=75 L J (K B.) 
385 S. 511, 1. P C , offers no definition ol an attempt be- 
yond the statement which tenders punishable " whoever 
attempts to commit an offence punishable by this Code 
with transportation or imprisonment, oi to cause such 
an offence to be committed.” It seems to me, howevei, 
that little assistance can be obtained from American or 
Euglish definitions in deciding questions upon s 511. 
English lawyers and the authors of the Code appear to 
look upon attempts to commit ciime fiom a different 
point of View. The former tieat au attempt as a definite 
act, and consider whether thit fact is in its natuie crimi- 
nal. The latter treat an attempt as a continuous pro- 
ceeding, and go on to deteimine when that proceeding 
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asaiiines a ciiminal chur^u-t^r ■■ n-i, 
commit an offenen nnni.f i i ' j "*'°cver atleliipli 1 
poi'tation SrtSnmet '■= ^ 

commission of 

becomes at ^necessarily criminal. U 

an act is tlnnn f *i reaches a point at aliich 

This is evirWl ^ commission of the offence, 
be directed ^*^'***^ winch attention should 

nolhin<' iMorp ®®ems to mean 

he has"donp to commit a crime : but when 

desimi <Jefinite in pursiiancc of hh 

regard to f.f he has done, InU with 

The uitoo#i' Vt y'''cold have done if he had succeeded. 
t3if> then IS m every instance, at what stasje on 

to^inTriffi ^ ^cinpletcd offence does a person do an act 
tossarda the commission of if> 


there is no ditKciiltj^. ‘ Kon'iistancs, 
,n Vl! an act which would immediately result 

RornJ of a crime, but for the interposition of 

h;a/t '‘^^‘nal ajiency ; as where the accused iiointed and 
fi-o,n u trigger of a revolver, which was wrested 

= 17 C A ‘ '• [189ZJ 2 Q. B 83 

_A V ®‘’ "^hece a man, with the intention of 

^ broke through the roof, but uas 

r enter the shop ; I{. v. Ilatn, L.& 

X , 7“^^ (M. C.) 88, or when u man attempted 

o Jtaiii money from a pawn shop on tlie pretence the 
aitiolcs hp „fle,.e,l were of silver, Bnll, Car.* Mar. 249, 
JioUowtuj, 18 L. J. (M. C.160; or when a wan mnniitaclur- 
spurious trinkets and offeied them to a goldsmith a^ 
stohm gold jewels, 15 Cr. L J. 265=23 Ind. Ca.473 
o tier equally clear case is, where the nccu?<?d 
®''®‘>'fb'ng m his power to effect the crnniuil 
P pose, but has lieen frustrated bv some unforo'‘’<’f* 

P lysical dlliculty ; as where a man puts Iiis hantf into the 
owner s pocket, and finds it empty; s. .OU. ilh'^- 

irv (torai'cirana nnW lK-<a 


i,L,uh.yi, ana tmdL . 

„ “ contiary ciccisioni in Kng’Und Iiavc noiv 
4 0.B. D.357. /.'.V, *«4' 


owrule,,. aec I,, v. /lro,™,24 Q. B D. - ^ 

'< Cox. 491=61 L. J.(M.C.)116: Jadmn, 17 Ca 


■| 227.1 the rule in r r williams. 9:^7 

104; 14 A.38. 9C.W.N. 764=2Cr. L J 422; \V<tite. 
(1892] 2 Q B. 600 It is equallv' cleai when a man 
writes a lettei incittn;* to consent to an act of sodomy 
which was leceivetl hy the peison to whom it was 
addressed, hut handed ovei amead to another U v. 
Iian<ifotd, 13 Cox 9. But when a .nan physically 
incapable of committing rape, he cannot be found 
guilty of an attempt. Ratanlal 865. In H. v U'l/h'oHJ!? 
[1893] 1 Q B 320 . a question was laised, whether 
a person could be convicted of attempting to do that 
which, by a piesumption of law, the Coiiit was bound to 
hold that ht* could not do, as, tor instance, wheie a boy 
under fourteen w as charged with rape Those vei 3 ' ex- 
perienced judges, Hawkins and Cave. JT . declined to 
enterain the doubt A very siinil.ai question arises 
and IS equally settleil against the accused, where the 
entire offence hts been coinniitted as tar as the prison- 
er was concerned, imt, from ‘•ome collateial circum- 
stano' iinkown to him. is incomplete as an offence at 
law . as wheie a peison steals pioperlv. oi obtains it 
•by cheating, the owner consenting to the offence in 
'ordei to detect the pcisone*. oi not being intluencedby 
the false statement. It \. Itoebuck. D A B 24=25 L 
J (M C ), 101 , It V Heu-^let, 11 Cox 570; see, also IS 
B. 194; ante, 174, at p 021 A § iHii at p 712 But 
W’here a woman with intent to poison liei husband ad- 
rainisteied to him a substance which she believed to 
be a deadly poison but which ,n leality was quite 
harmless, she was held not gmltv of an attempt to com- 
mit an offence undei s diJs as the administiation was 
not an act towards the administiation of an\ poisonous 
substance Hei act w’as complete in itself and did not 
constitute anv offence and hence could not constitute 
an attempt to commit an offence in spite of tlie inten- 
tion whicli atcompanied the act. 9 C P L R 14 

Where the commission of an offence lequires the 
perfoimaiice of a series of acts, and the peisoii cnmmences 
this senes wnh the view to carry it out to its comple- 
tion, It appears to me that he has, m the language 
of s. 511, done an act towards the commission of the 
offence, in the attempt to commit the offence By a 
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sex'ies ot acts, I mean, those acts which are the direct and 
immediate means of effecting the criminal desigD, as 
distinguished from remoter or preliminary proceedings, 
such as purchasing false jewels for sale as real, inquiring 
into the place where a sowcar keeps his money, and the 
like. Where the servant of a contractor who ivas senttu 
deliver meat put a false weight into the scale, with the 
intention of appropriating the difference, but wasdriected 
in the act. it was held that he was rightly convicted of 
attempt to steal. 

Krle, C. J., aaid : it ia said “however, th.it the evidence here 
does not show anj' such proxini.ite overt jct as i^suJBcirnt to 
support the conviction lot an attempt to steal the lUMt la 
opinion there die several oveit acta, which brousht thenttemp 
c/ose to completion. These were the prcparAtfoii uU« 


Bl.clibufa, J.. a«i<i ; “ t am ol the eaine opinion. There j*. « 
doubt, ft ditference between the prepar-vtioo anteceilto 
offence and the actual Attempt. Bet U the .t 

has commenced, which would hftve ended in ^he erun 
interrapted, there is clearly an attempt to 
Then, aoulylmi that principle to this case, it is Clear ' 


Then, applying that principle to 
transaction which 
commenced here. 

(H. C.) 8.^9 Cos 
ISSte^e Cos, 329. 


tnat principle to inis caB®, 

:h would have ended in the crime t 

R. V. ch.r^.;m>u L. 4 C. i«5-5 
100; ]{. V. Dearil. 315=^1^. .1 


The above remarks of Blackburo, •!•> were followed y 
the Bombay High Court in 37 B. 553:=15 Bom- 
569=24 Bom. Cr. Ca. 76=14 Cr. t.J. 451-20 ^ 
Ca 611, where with intent to break ^ ‘ wail 

accused commenced boring , ,V’ {hr 

but before the hole had extended right r 
thickness of the vvall. they weie jield 

act of commencing the boring of the jjnijor 

to constitute an attempt to commit an o 
s. 4.'i7 ; see also (1892— 1896) I U- 
where the accused was found in narrc'^cb 

behind the hoa‘-eof the prosecutor, 
had in his possession a quantity of salt, am* i '' 
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that he was intending to put the salt into the hole, in 
ordei to lay a charge against the piosecutor under the 
salt laws, the Couit held that if the intent was made 
out, he would have been guilty of an attempt tofabiicate 
false evidence 4N.W.P H.C.R. 133 In anothei case, 
the defendant, a money-lender, who had been offended 
by one Chattnr Smqh, threatened he would make him 
pay Rs. 50 Subsequently the defendant sent one of his 
own debtois to buy a stamp, with instiuctions that he 
should represent himself to be Chattin Singh, and give 
the address of Chattnt Singh and the other usual paiti- 
culars, which weie endorsed on the stamp The Court 
found that the defendant had pinchased the stamp for 
the purpose of using it as evidence in a judicial pro- 
ceeding against Chattur Smgh. The theory was that 
some document binding the latter would have been 
written upon it The High Court held that, as soon 
as a stamp purporting to be sold to Chattm Singh 
had been purchased, an act had besn done t'owards 
the commission of the offence of fabricating false evt* 
denco, which was properly charged as an attempt. 
2 A IQ5, folloiced m 2S A 75. In I6 C. 310 it appear* 
ed tnat the defendant wrote to the Currency Office m. 
Calcutta, enclosing the halves of two Ciuroncy notes, 
stating that the other halves weie lost, and inquiiing 
what steps should be taken for the recovery of the value 
of the notes. The Currency officers were aware that 
the amount of the notes had already been paid to 
the holder of the other halves, and did not. intend, 
under any circumstances, to pay the new applicants 
They sent him, however, the usual form of claim, 
to be filled up He filled it up, signed it, and sent 
it in. Upon these facts, the fraudulent character of 
the proceeding being made out, it was held that 
the first letter of application was merely a prepara- 
tion, but tliat the filling in and forwarding the officiaL 
form was an attempt to cheat, and that it was not thd.' 
less so because the Currency Office ivas quite detenu’ 
not to be cheated, 

ln3B. L. R (A. Cr.) 55, it appeared that ir- . *' 
had on Beveral occa«ions occurred in a village, ^ 
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b\’ a ball of rags witli a piece of burning charcoil in it. 
The prisoner was found in possession of a ball of that 
description containing barmng charcoal, concealed m 
his dress. At the time he was seized he was engaged 
in a dispute with the other villagers, who charged the 
previous acts as having been done by his caste, and who 
weie proceeding to drag him to the police. The ball 
dropped out while they were hustling him about. Glo- 


ver, J., thought that it must be assumed “ that a person 
going about at night, provided with an apparatus 
speciail}* fitted for committing mischief by fire, intends 
to commit that mischief, and that he has already begun 
to move towards the execution of his pm pose, and that 
is sufficient to constitute an attempt.’* Mitter, 
■was of an opposite opinion. He said: “In order o 
support a conviction for attempting to^ commit an 
offence of the nature described ins. oil, it 
only necessary, that the prisoner should have don^ 
an overt act ' towards the commission of the onence. 
but that the act itself (that is, the overt ac 
should have been done * in the utUmjit ’ to 
(that IS, the offence).” It certainly seems that ^ 
Justice Mitter Vros right. The piisooer probably m 
ed to commit aison, and had prepared to commit • 
one cannot see that he had attempted to ‘ rg 

is quite possible that the discussion among th® y ■ o 
showing that their suspicions were aroused agams 
«elf and his caste, would have induced an 

design and never make any attempt jj 

accused under similar cucuinstances ^ 1*’:, j^nd- 

match he was held liable even though hedroppe 
iDg that he was being watched, Taylor, 1 r. m,” 

8 A. 304 was decided in favour of the ._o, duty 

practice existed in the town of Miithiiru tha o 
imposed on goods passing out of the town s 
funded by the following process. The goods^ 
exported weie taken to the centr.'il 
presentation of their contents, ns being jjjtion, ^ 

made. If the office accepted this jprsed b>' 

refund ceitificate was granted, which ''US e 
’ the outpost clerk when passing the goods, an 
the certificate so endorsed to the contra o i 
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paid to the outpost clerk would be returned. The defend- 
ant took three kuppan, or skins, to the central office, and 
made a statement as to one which would have entitled 
him to a certificate. The clerk examined the contents, 
and found the statement was untrue, and thereupon 
handed over the offender to the police He was convict- 
ed of an attempt to cheat Theconviction was leveised 
by Brodhurst, J , on the gronnd that the certidcate alone 
would not have entitled him to money, or have caused 
damage or loss to anyone, and that before doing any of 
the further acts necessary for this purpose, he might 
have changed his mind and pioceeded no further The 
former ground foi decision is opposed to the ruling of the 
same court m IS A. 21C at217 A;2A L. J 718=2 Cr. 
L. J. 788, that a certiffcate is pioperty within the 
meaning of s, 403. which is substantially the same as 
6. 417. On the second ground, the decision appears 
to be equally questionable. The defendant was cevtainly 
intending to cheat The first of the senes of steps neces- 
sary for that purpose was to obtain a ceitificate, which 
could only be obtained by means of a false statement, 
which he made. If he had got his certificate be might 
undoubtedly have done nothing fuither, in which case 
he would not have actually carried out his design. But 
was he attempting to cheat at the tune he made his 
statement to the central oliice, and was this statement 
“ an act done towards the commission of the offence 
If so, he had completed the offence under s 511, and 
it was immaterial that he might never have completed 
oneunders 417. 

This case was cited with appaient approval in 15 A. 
173 at 178, 181, when the same comt acted upon the 
principles just suggested. 

The facts are not 'cry cirai]) stated, bat it would appe.tr that 
one All ha<1 obt.iined adminiatrition to the estate of his 

brother Himini ili Khiiii and had by some process caused a 
Governm-nt promissory note, Na 9764, which was really the 
property of one Mnhainmnl ifiisniN l/» hlinu, to be entered in the 
letters of administration as part of the estate of the deceased. 
The note seems to ha\ e been in the possession of the Coinptt oiler- 
General, and MrCria, the defendant, joined Asad All man attempt 
to induce that ofTicial to deliver it to him, or to Asad Ah, as 
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representing Husain AU Khan. M«n 3 ’ letters *vere written by 
TtlcCrea to the Comptroller -General, which were not relied oa: bat 
the judge in charging the jqry directed theii attention" notibly to 
the acts committed by the prisonei in making use of tho letters 

.1 *. < .j in the preparation 

production before the 
*• scheme failed, sad 

ilcCiea w’fts convicted ot an attempt to cheat, and the comiciion 
“was upheld on appeal. Both judges expressed then opinion th it 
the offence, punishable unders 511, extended to a much wider 
range of cases than would be deemed punishable as 
Under English law. Following Sir 13, Turnei in 4 N.-W. P. H.C B 
46 Blair, J., "aid : “ It seems to me that section uses the word 
‘attempt’ in a vciy large sense; it seems to imply that such an 
attempt maybe made up of a series of nets, i*nd that anyone 
of those acts done towards the commission of the offence, t ' 
is conducive to the commission, is itself punishable, an 

though the Act does not use the words, it cun mean nothin? 

but punishable as an attempt. It does not say that the las 

whicii would foiin the final pait of an attempt in the ® , 
is the only act punishable undei the section. It says exp 
that whosoever in such attempt, iobiiously iisin? the w'or 
larger ^en86l does any att. etc., shall be punishable. ^ 

‘ attJ ■ t 

misi 1 

■acts . " 

'frou t 

An 

this decision was refused on geueiol greunUs. ans ;,!nu, 

mittee expressed no opinion es to the soundness o 
20 I A. 90=15 A. 310. 

Jenliins, C. J., dermed an atteinptin 2 Bom- L. 
286 as an intentional prepaiatoi-y action 
object — which so fails through ciicuinsUnces m 


, I 

not inattei that theprogiess is intercepted, ^ 

21. Several cases have been decided m I” u-covnesao 
point of time at which an inchoate , procure 

attempt. In 3 M. 4 the accused, ' W 

the preparation of a forged document* i ,jpsuiuent 
pared, procured « Rtamn naner on /..rnnh 

was to be — “ 
him with 
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■date; it mav be presumed for insertion in the document 
he intended to get written." The Coiut cited with 
approval the ruling »n People Minray {ante, § 227 at 
p 933 and said, “Neither can the prisoner be convicted 
•of an attempt to commit forgery, inasmuch as although 
he had an intention and made the preparation to com- 
mit, he had not proceeded so fai as to do an act towards 
the commission of the oflence." This case was cleai 
•enough, but a fuither element was added m4N.'W P. H 
C. R. 46 which is frequently cited Theic the prisoner, 
intending to foige a docniuent professing to be executed 
by one Chotal, had engaged a witter to accompany him 
to a place where the said Chotuk would be found, and 
had also got one Cketoo to purchase a stamped paper for 
a bond, and to represent himself as Choink, whereby the 
stamp-vendor endotsed the stamp with a statement that 
it had been sold to CUotak The pi isoner was convicted of 
an attempt to commit forgerv On appeal. Tiunei, J , 
said' “ I do not see that in piocming the attendance of a 
'wntei, in puichasing the stamped paper, in causing 
Gheioo to lepresent himself lo the stamp-vendoi asC/'of^A, 
and in piocuimg the endoisemeat. the appellant had 
gone beyond the stage of piepaiation. and theielore I 
hold the conviction must be quashed. If a word of the 
mstiument which he intended to forge had been written. 
I should liave held the convirAion right In 2 A 105, 
Turner, J,, who decided both cases, distinguished the 
former “ The endorsement of the stamp-\endoi forms 
no part of the document which it may be assumed it was 
the intention' of the person who procured the endorse- 
ment to make on the face of the stamp paper The 
offence of forgerj (in 4 N -W. P H C. R 46) had, there- 
fore, not pioceeded beyond the stage ol preparation, but in 
the case now before the Court there had been an actual 
fabrication ; something had been done. . . “ I do not 
sa}' that in the case cited the accused should have been 
discharged Had the pomt heen taken, the Court might 
have held the accused guilt\ of the oflence of which the 
petitioner had been convicted ” The argument which 
Turner, ,7 , foreshadowed a** one which might have been 
successful m procuring the conviction m 4 N.-W. P. H. 
••C. R. 46, was obviously this that as soon as the stamp 
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was handed over to Gketoo, a fraudulent document had 
actual!}' come into existence by the oflicial endovsement 
which jfc bare that it bad been sold to Chotak, and that 
this was not merely a piepai.Uion for a forgery, lite 
buying a blank stamp, in the market, b\;t was the first 
step in the series of acts by which the intended forgery 
would have been catried out. 


In 7 C. 352, it appeared that the prisoner had given 
orders to the Burdwan Press to print one hundred receipt 
forms, similar to those formerly used by the Bengal Coal 
Company; that he corrected one proof of those forms, 
and was suggesting further correctionsinasecond proof 
in order to assimilate the foiin to that at present used by 
the Company, when he was arrested. The vejioct does 
not state whether the form purported to be issued by the 
Bengal Coal Company, for coals supplied by it, 

It is ocmsis>tent with the judgment that it did. A 
conviction for attempting to commit forgery was set 
aside. 


to the definition in 8. 464, until the seal or signature of the lienf-U 
CoaJ Company had been forged upon it, so m to make it appe-^r 
th.i.t such Seal or sigD8>tureua^tli8t of tho Pengai Co'vl Conipm). 
yhe prisoner, therefore, would not be guilty of the offence o ot- 
gery until the printed form bad thus been converted into “ 
document ; and for the sAine reason I think that he woolil no 
guilty of an attempt to commit forgeryuntil he h/d '^*1"®.®'^?* ^5 
towards making oneof the forms » false document. * rt,’ 

he had been caught in the act of writing the name 
upon the printed form, and had only completed a single let , 

name, I chink that he would have been guilty of the oneowc 
because, to use the words of Lord illackburn in _f* '• 

. ' M 


therriiae.” 


According to this decision, if the accused ‘f* .tn'ii- 
P. H. C. R. 46 had written out the vyhole of . 
went, with genuine signatures of "''''I'rf i ,» ije'’un 
he would have comuntted no ofTenco till be . -g-, 
to forge the name of Chotak. Doth Ihcso 
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weie iiisTppioved by the Court in MeCrea ? case, (15 A. 
173) cited abo\e In exactly such a case, wheie a stamp 
had been purchased in thcnameo£on€*AV/o‘t, who^e name 
was endorsed upon it by the vendor, and where the com- 
mencement of a bond in his name liad been wiitten, the 
Allahabad High Court con^ideied that cveiythmg necess- 
ary to make out an attempt had been done 16 A 409. 
Even after CoUtii'i' case 33 L J. (M C ) 177 had been ove) ~ 
rilled hy It v Broitu, 24Q. B D 357, the Calcutta High 
Couit re-alhnned 7C 352 in 22 C- 131 at 138 But the 
Calcutta view would seem to be unsuppoi ted even by Eng- 
lish decisions anterior to Co/h«s* case. Thus in 
Dears539=25L.J (M C ) 17, tt.eaccused with intent to 

counterfeit half-dollais of Peiucaused to be made and pro- 
cnicdinEneiandaparlotthenecessaiy dies, his ultimate 
intention being to piocuic the lest of the appu-atus 
and when piocuied to make a few corns by way of testing 
the sufliciency of theappaiatus and then tiansport the 
whole appaiatus toPeru to bethero used in making coun- 
terfeit com. It was held since a complete offence would 
have been committed in England if the sample coins had 
been made there, the piocuring of the dies was an act 
sufficiently pioxiuiato to the offence to constitute aa 
attempt. A .similai view as to what amounts to an 
attempt ssas taken m 2 A. 253. But an act too lemote 
or quite foieignto the end pioposed or too small 
for the law’s notice, cieate« no appaiont dangci and 
pel turbation m the peaceful older of things and tlieiefoie 
is not suthcient to constitute an attempt, I Bishop (8th 
Edn ), § 7d9. -But as laid down m 25 E 93=2 Bom. 
L. R 653, s. 511 does not relate only to the penulti- 
mate act but to all preceding acts if they wpte done with 
intent to commit or to facilitate the commission ot the 
act. The Chief Court of the Punjab held that from the 
moment when an intention is foimed to commit an 
offence every act done which facilitators the commission 
of the offence and which is done with that object in 
view, is, id one sense, an act done towatds the commission 
of tlie offence, but it is not the doing of any such act 
that would constitute an attempt Whether a pavticnlai 
act done with the requisite intention tonaidsthe com- 
mission of an offence »s sufficiently pioxiraate to its 
60 
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couiulissioii to cQnstiitnte an uttteiupt, oi* is so remote 
as to metely constitute preparation, is a question depend- 
ing upon the ciicumstances of each case, 1879 P. R 
No. 30. In the case of a person who buys poison to 
coinraib rnuider, the purchase would amount only to 
preparation. 1882 P. R. No. 24 But if he Imys stamp- 
paper to have a forged document engrossed tliereon 
in the name of another, this may amount to an attempt 
as in 16 A. 409 


From the foregoing remarks it will appear, that to 
constitute an attempt, there must be an intention to 
commit a particular crime, a commencement of tbe 
commis.sion, and an act done towards the cominijsion. 
Sometimes the act done may be innocent, except for 
the intention : as, for instance, putting money into a 
man's pocket, in oider to charge him with theft. 1 
Bishop § 08i5. Sometimes it may be criminal; as, 
for instance, an attempt to rob, commencsd by ^ 
assault. But in either case, if the ’ act is 
aggmvated by the particular intent assigned, that 
intent must be proved, as being the essence of the offence, 
iiod though it may be presumed from the Burro«nai“e 
circumstances, it cannot be assumed. For instance, 
man is found in a bouse at midnight, it might, 
one set of circumstances, be the fair presumption tha 
he Came to steal ; under another set, that he came o 
commit adultery ; under a third set of circumstance, no 
presumption of any criminal intent might arise. » ® 
a particular intent is charged, as constituting ^ 
to commit a specific crime, it is not necessary tha^ le 
should be any evidence of the intent besides the 
stances connected with the abortive act itself. l>ii . 
those circumstances, coupled ,with 
Of any), establish, not only some criininal inten , 
particular criminal intent which has been c larj, 
prisoner must be acquitted. 


' Hence, also, the paiticular intuntien must 
sn h an act has been done, as uould,by 

inte nion, constitute a criminal attempt- . -gconi- 

has been leached, thecriniinal attciiipi 


intc 
this st 
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plete. Should the party then abandon the piosecution of 
the offence, from fear, fatigue, repentance, or any other 
cause, he ^ill still be punisliable for the attempt, ft'or 
instance, if a man goes to a place armed, intending to 
commit mu'^der, but when he is there does not find his 
enemy, or, having found him. shrinks from attacking him, 
this would not he an attempt It v. M'Phetson, D &B. 
197 at 201=7 Cox 281=26 L JJM C.) 134. So, if he 
went to a house with iinploinents of housebreaking, in- 
tending to commit burglary, but on reaching the door, 
heard cries of distress, and bi'oke tn to lescne the suf- 
ferer, this would neither he housebreaking nor an attempt 
at it. But it a thief, having entered a house in order to 
steal, finds a dying man inside and then gives up his 
ciiramal object, and remains in the house merely to as- 
sist him, he would still be indictable for an attempt to 
steal in a dwelling-house 1 Bishop. §§300, 604,092 
And it has been so ruled in Ameiica, where, in cases of 
attempt to commit rape, the pusoner had voluntarily 
desisted befoie consummating Ins object Ibid. §604, n 0 

An attempt to do an act winch, if accomplished, 
would not be an offence under the Benal Code, cannot be 
an offence under s. 511. 11 B. 376. Weir I. 640; 1911 
P. R No 2=12 Cr. L. J 116=9 Ind. Ca 682; 28 
C 314. 

Where a pnsonei has been indicted for committing 
any offence, fbe jury may find him not guilty of commit- 
ting, but guilty of attempting to coniimt the offence 
under this section, Ct. Pi C , s 238 

An attempt to commit an offence punishable with 
whipping IS not so punishable, as the section is limited m 
its operation to offences under the code punishable with 
tiansportation or irapiisonment 3 B H. C R (Cr Ca.) 
37 Nor can a peison who iscon\icted of an attempt to 
commit an offence undei Chapter XII, or XVII, he 
subjected to extra punishment under s. 75 m conse- 
quence of a previous conviction undei those chapters. 
This only applies to cases wheie both con\ictions 
liave been punishable under those chapters. It. v. 
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commisslou to constitute an attteuipt, oi* is so remote 
as to mere!)' constitute preparation, is a question deperni* 
ing upon the ctrcnmstances of each case, 1879 P. R 
No. 30. lo the case of a person who buys poison to 
commit murder, the puicliase would amount only to 
preparation. 1882 P. R. No. 24 But if he hnys stamp- 
paper to liave a forged document engrossed thereon 
in the name of another, this may amount to an attempt 
as in 16 A. 409 


From the foregoing remarks it will appear, that to 
constitute an attempt, there must be an intention to 
commit a particular crime, a commencement of the 
commissiODj and an act done towards the commifsion 
Sometimes the act done may be innocent, except for 
the jatention ; as, for instance, putting money intoa 
man’s pocket, in oi-der to charge him with tbeit. 1 
Ei-ihop § 685. Sometimes it may be crnniDal; asi 
for instance, an attempt to rob, commenced by an 
assault. But in either case, if the act is to be 
aggiavated by the particular intent assigned, that 
intent must be proved, as being the essence of the offence, 
And though it may be piesumed from the surrounamg 
circumstances, it cannot be assumed. Fm* instance, ua 
man is found m a bouse at midnight, it might, 
one set of circumstances, be the fair presumption na 
he came to steal; under another set, that he ® 
commit adultery ; under a thiid set of circumstances, 
presumptic ' • • 

a particulai ■ 

to commit ^ ' • . 

should be any evidence of the intent besirtc^ iVinfe*' 
stances conneetpd with the abortive act itself. » 
those circumstances, coupled yvith the 
(if any) , establish, not only some criminal ^ jjjf. 

particular criminal intent which has been c i. ^ 
prisoner must be acquitted. 


\ Hence, also, the paiticulai intontfon mus ■ 
suqli an act has been done, as uould.by 
intehition, constitute a criminal attempt- r/ ^ufjcont- 
this sth^e has been reached, the criminal att I 
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plete. Should the party then abandon the prosecution of 
the offence, from fear, fatigue, repentance, or any other 
cause, he will still be punishable foi the attempt. l'’or 
instance, if a man goes to a place armed, intending to 
commit murder, but when he is there does not find his 
enemj’, or, having found him, shrinks fioin attacking him, 
this would not bean attempt /*. v 'M'Phetsan, D. &B. 
197 at 201=7 Cox 281=26 L J.(M C.) 134 So, if he 
went to a house with implements ot housebreaking, in- 
tending to commit burglaty, but on reaching the dooi, 
heard cries of distress, and broke in to lescne the suf- 
ferer, this would neither be housebreaking nor an attempt 
at it. But if a thief, having entered a house in order to 
iitpal, finds a dym^ man inside and then gives up his 
ciimmal object, and remains in the house meiely to as- 
sist him, he would still be indictable for an attempt to 
steal in a dwelling-house 1 Bishop, 5§ 3G0, 604,092. 
And it lias been so ruled in America, wbeie, m cases of 
attempt to commit rape, the prisoner had voluntarily 
desisted befoie consummating lus object Ibid. §604, n 0 

An attempt to do an act which, if accomplished, 
would not be an offence under the Penal Code, cannot be 
an offence undei s 011 II B. 376 , Weir I. 640; 1911 
P. R. No 2=12 Cr. L J 116=9 Ind. Ca. 682; 28 
C 314. 

Wheie a piisonei has been indicted for committing 
any offence, the jury may find him not guilty of commit- 
ting, hut guilty of attempting to commit the offence 
undei this section, Cr, Pi C , s 238 


An attempt to commit an offence punishable with 
whipping is not so punishable, as the section is limited in 
its operation to offences undei the code punishable wutli 
tiansportation or imprisontoent 3 B. H. C R. (C|- Ca ) 
37 Nor can a peison who is connoted of an attempt to 
commit an offence under Chapter XII, or XVII he 
subjected to extra punishment under s. 75 m co’nse- 
Quence of a previous conviction under those chanters" 
This only applies to cases vphcie both convictions 
have been punishable under thos* -* ' 
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iloonesaicniy, per Bittlcston, J., 1st Mad. Sess., 18G5; 

5 B. 140; 3 A. 773 ; 17 A. 120 & 123 ; 1906 P. R (Cr.) 
14=1907 P. W. R. 15=1907 P. L. R. l2=5Cr.L.J. 
85; 21 W. R. (Cr.) 35. 

Also an attempt to commit murdev is probably not 
within this section sis it is specially provided for by s. 307. 
See the discussion in Ch. IX, § 159, at pp. o80-534, 
supra, where a distinction is sought to be drawn between 
the scope of the woids as used in s. 307 and in s. 302 read 
with s. 511 . For attempt at cheating see the rnb’ngs dis- 
cussed in § 180 at pp. 710 — 713 1 for rape, § 171 at p. 50(. 
Also from the very nature of the definition in s. 391, 
s. 511 cannot apply to dacoity. 7 W. R. (Cr.) 48. 
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THE INDIAN EXTRADITION ACT XV of 1903.* 


As Act to co.S'iOLJDiTE asd amesd the Law belatisg 

TO THE EXTHADITIOS AND REVDITIOS OF CkISIIN\LS 
Whereas it IS expedieiti to pio\ide{oi the laare convenient 
33 & 3i Vict , e administration in British India of the Exlradi- 
^j5S6*3tVici c tion Acts, 1870 and 1873, aiiij of the Fugitive 
Ir ■ ' OfTendera Act, 18S1 

And whereas it is also expedient to ninend the law relating to 
the extradition of criniinuls m cases to which the Extradition 
Acts, 1870 and 1873, do not appl> , 

It is hereby eii.it. ted as follows:— 

CHArTEB I 
PHEUHINARy. 

Saori tide, evtint f This Act inav be called the Indian Ev- 
•nacommeaceu. at ti.vdition Act. 1903 

(2) It extends to the whole of Bulish India (includmg British 
Balachistao. the Santhal Ranjanas and the I’.ngana of Spiti , and 
(8] It shall come into foice on such da> as the Governor 
General m Council, bv notihcvtion m the G.i:<f/e of In<hu, may 
direct 

Deflaitiaaa * this Act, unless there is anj thing 

icpugnant m the subject oi context — 

((/) “ Luropeaii British subject” inevns u European llalish 
subject as defined by the Code of Criiuin.vl Procedure for 
the time being m force 

(fc) “extradition offence " means an) such offence a-, is de- 
scribed in the first schedule 

83 A 31 V 111 t ” Eoreign State " means a State to which, 

Oi; 36 a 37 Vat for the t'inc being, the Extradition Acts, 1870 
* and 1873, applj 

on *■ High Court. ” means the UtgU Court as defined by the 
Code of Criminal Pioceduie for the tuna being in force 
fr) “Offence" includes an) act vvheresot er coiniaitted which 
would, if committed in British India, constitute an 
offence' and 

(/) "rules ' include prescribed forms 

* For stateiiiPiit of ol>jecfs«nil n 1X011% fceefJojtfff vf Imhn, J901, Psrt V 
p. 21 For rcpoit of S>fl Cummittcp, ttiul IW) l‘»rlV,p JC9 . For proceed- 
ings m Council, itid . I'srt VI. pp III, 16) .1 177 ^ 
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SURRENDER OF FUGITIVE CRIMINALS IN CASE 
OF FOREIGN STATES. 

3. (l; Whcie a requisttion is made to the GoTerniucot of 

EeauisUion for Indi.i or to any Local Government bj the 
enrreader. Governinflut of any Foreif’n State for the sur- 

render of afugiti\e criminal of that State, uho is in or nbo i< 
suspected of being In British India, the Government of India or 
the Local Government as the case ma5' be, may, if it thinbs n , 
issue an order to any ^fagistrate who would have had jurisdiction 
to inquire into the crime if it had been an ofTeiice commit _c 
within the local limits of bis jurisdiction, directing him to inquire 
into the case. 

(2) The XTagiabiitc so directed shall issue a summons or ««• 
Sumiaonsorwir. rant lor the arrest of the jn'Sh 

rasi for arrest aecoidmg as the cise appears to be one m 

a summons or warrant would ordinarily issue. 


(3) When such criminal appe-ars or 


i, broueht btfore |he 


b, JI.B.. MaelstmU, the 5t.gislr.le .he^ mim't '” 
t«t. eese in the same mennes ‘ 

lurisdictlon and powers, as nearly as ._,i .Wl til® 

one triable by the Court of Session or High Cou ’ yeAuisition 
such evidence as may be produced »n support o ...jjeoee to 
and on behalf of the fugitive , '”^,.,,^,1 or nlleg«‘^ 

show that the crime of which such criminal ts a . i» 

to have been eon' icted IS an offence of a politic 
not an extradition ciime 

(4) 11 the 3I«si,trate i, of opiiiloo 

the orders of the Goh ernment of India or the 

as the case may be. ■ 

. . ts'e •» 

(5) If the Magistrate .s of opinion '-^^sition. or «f 

not made out in th: pr°- 

the case is one wh'ch is being i" 

visions of the Code of Criminal I*'’®*^?‘^“f®'^*],-„;nalonb»i!- 

force, the Magistrate may release the fng'ti' j-tolh* 

(6) The Magistrate shall ufr 

Mmltt rate‘5 Governraentol I”-"'*- „,J, tof<'b.r 

port rts the case maybe, t ^ Iijt. fugiH''-' 

with such report, anywrlttenstileineiit w I*!- , Oo'crn* 

nal may desire to submit for the consKcr 

ment. — 

• Tl-H ch»r‘‘'' bat It'eii 

psrtofTliel.ttradition.tcloflhTO. 

datt-d 7 3 01 In lit rettf of Iu.Im, 1301. It L V 



THE INDIVX KKTRVniTION ACT 


951 


§ 3 -] 


(T) If the Goveinnient of India or the Locil Go\ernment, as 
Oeterenctf to Hisli ***’ opinion that Such report 

Court i( t5o%ern- or written Statement raises an important ques- 
Mry* law, it may make an order referring 

such question of law to such High Court as 
may he named in the order, and the fagitive criminal shall not 
be surrendered until such question has been decided. 


(8) If, upon receipt of such report and statement or upon the 
iVarr<nt lor *ar- decislon of any such question, the Government 
•■eniier of India Or the Local Goveintnent, as the case 

may ba, is of opimon that the fugitise criminal ought to be sur- 
rendered, It may is'ue a warrant for the custody and removal of 
such criminal and for his deliiery at a place and to a peison to 
be named in the warrant. 


(9) It shall be lawful for an) perse 
aloess ol Cl 


1 to whom a w.iirant is 
w.uiD 5»uivua directed in pursuance of sub-sset’on (8), to 
ivfiDd rr-t>kiB« reccixc, hold m custody and convey the person 
mentioned m the warrant, to the place named 
in the warrant, and. if such parson escapes out 
of any cu'tody to which he inij be delivered m pursuincs of sacli 
warrant, he may be rc-tiken as a person accused of an offence 
against the law of llritish India may be rc-taken upon nn escape. 

(10} If '•uch a warrant h< is presenbed by sub section (8) is not 
issued und executed m the case of any fugitive 
fugitive criminiu cuimnal, who has been coroinitled to prison 
lommitte’l to jnri under hub-section (41, within two months aftei 
huch commiUal, the High Court nny, upon 
applic.ition made to it on behalf of such fugitive 
criminal, and upon proof that reisonablo notice of the intsntioa 
to make such application has been gnen to the Goveininent of 
India or the Local Government, as the case may be, ordei each 
criminal to be disi hirged, uiless siiltkient ctuse is sho.vn to the 
contrary 


tooallis 


Kote Ordin inly the High Court ha-, no lunsdictioii under -.ettion 1-6 

of the Ch irt^r 4ct to reviw proceedings of a Maguti its attmg under tbi - 
section Thus in 38 C, 550n = 15C.W.N.733= i2Cr. L J. 346 10 Ind 

Ca. 946, It was held the High Court has no power to transfer an mrjmry 
from a Magistrate whom the Government acting under »ub-8eclion (1) 
has ordered to inquire into the ca>e. The inquuv u Jspsadant on the 
authorisation of the Executive Government Ehera is oo provision of 
law ompoxvenng the High Court to request the Government to appoint 
.mother Magistrate or itself transfer the inquiry to another Magistrate 
This ruling was /allowed in 38 C 547 =15 OWN. 737 = 12 Cp L. J, 
322=10 ind Ca. 618. where the High Court wav called on to quash 
proceedings on th:: ground, the inquiring Magistr.ate had no ]uri»dictioa 
to act in the matter and there was no legal eiidenca before the District 
Magistrate to justify the applicant's detention lint as regards the 
ijuanlvni of hail demanded from a pr'soner against whom proceedings 
are pending, the High Court has the fullest di-crcton m the matter 
under s 49S, Cr P C , 15 C. W. N.7S6 - 12 Cp. L. J 358 = 10 Ind, Ca. 
9S6 Though ordinarily in the absence of a reference und r 'Ub-scctiou 
7) tho High Court has no jurisdiction to interfere with the pro'eedincs of 
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t. Magistrate, yet if the Magistrate acts centra ry to natural ]Ujtic3,aa<f 
leports to the ExecutiieGoTeramsiitnadat sub-scctioa (6) to the effect* 
lirijim facte casa has been made ont against the accused without gitin? 
the latter a reasonable opportanity to addaco evidence mbit defeoces 
the High Court has ample power under a. 491, Cr. P.C., to interfere 
There is nothing in this Act to indicate that a supreme right such *> 


have been complied with, the High Court will not go into the que'lioa 

of the Bufficieucy of •• •* *■ -j • - - -.-sa WTien 

therefore a Magistrate 

giving the accused a ' • ' 

without even etpress ^ ■ 

accused that the latter has no proper defence at all, the 
taken by the Executhe Government on such a report are ipralid J * 
High Court cannot remand the proceedings to tho Jlagistrife 'or l * 
defence evidence being recorded, because the Sligistrate 
functus officio the momeat ha sends in hw report undsr iul>-i?etjo“ 1 ). 
39 C. 164*alS C. W. N. 1033»12 Cr. L. J. 505«12 lDd.C».2p. " 
this same case It was farther held that ainre the po*®* 


cad only iicii 111 SICICV couioiiaDce wivu hjb j-.«. -• 
the High Court may direct the release of the prisoner il thetJ f 
illegalitv in the report on which the Govemmeat acted. A “®'j , j 
as to power of the High Court to discharge a person '1**8*“? , 
in custody aud illegally ordered to l>e delivered as a fugitive on ^ 

taken m 41 C. 400-18 C W K. 869-14 Cr. 673-21 ^ 

■vhore 7 Bom. L. E. 163 4t J67 » 1886 P. B. « »l « 

loimil.ir View as to the power of the judiciary to ialerlere • , j,| 

acts of the Executive where liberty of subject is concerned, ws 
Chief Ju>itice S-idasisiet in 21 Tr D. K. 89. where the la* ou the 
is discussed in a very cleir and elaborai; judgment 

4, (1) ^^'here it appears to any Magistrate of the first cU 

^^ny M-agistrite specially en.po«e*eJ j^J„ 

arrest in wrtala within the localliniits of hi* JU t. „ij« if 
fugitive criminal of a Foreign J® ‘‘‘ 

he thinks fit, issue a warrant for the arrest of in 

such inforroalion or complaint nnd on ft* 

hia opinion, justify tlie issue of tt warrant if Ibe , uithm Ih* 
is Accused or has been convicted had been coron 
loc 1.1 liinits nf his jurisdiction. ,, ,, ,i. 

, (7. The M.eMr.>te .h.ll (.tH'" ' 7;'' 

.."T."' .-.io ofe «.rr»nt under tl,i. .eeh»" 

forthg.ith Local Goternmeal. 

(3) A person arrested on a warrant issued . ,pontb«. 

, , shall not be detained ^"tluerer-5«*‘ 

nat m l?o lAClncl “»less with.n that i«riod the 

re- an order made with renri 

* under section 3, ••ub'SecttoiM 
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(4) In the i ikc oI u pcison uiicstcj or letained under this 
j sictioD the jjio«ision& of the Code of Criminal 

I’loecdure for tlic time bciiin m force relating 
to ball shall api'K in the t>aine loannei as if ‘.vieli peison Mere 
accused of committing m British Indi.a the ciinic of which he is 
accused or has been coniicted 

Note. — The object of th's st.ction is to provide for an iid oKi ron arrest 
of the alleged fagitiie ofleiider before the Local Goieroment is called 
upon to act under 8 H by the foreign stUc, 39 C 164— IS C.W.N, 1033=° 
14 C L. J. 3T5=nCr. t,. J. 503=UInd.Ca 473 and the llwh Goutb 
has tbe fullest di'CrctioD to act nailer s 409, Cr 1' C , IS C. W, N, 736 
»12Cr.L. J.358-10Ind Ca. 938. 

S. (1) If the Goiernmentof Iiidi.v or any Local Oovcinmeot 
PosretofOoiern opinion that Uic cuine of which aii\ fugitive 

luent to refuM to triiiimal of a Foieign State is accused or alleged 
^t*Qn Vhe" been coiiv icted is of a political character. 

wi3e"o( rotu-e*'l 't mti>. if it think fit. refuse to issue ivnj order 
chMsetee under section 3, swb-seclion fl) 

(2) The Government of India oi the Local Government may 
aho at any lime stay anv pioceediiigs taken 
meat to'diiehirtf. “"der this chaptci and direct anv wairant issued 
«B) iwrinn lo under tbi» chapter to be cancelled and the 
“* •*“* |>erson (or whose arrest such wairanc has been 
issued to be di'-chargcd 

6. The expressions “the Police Magistiate " ii\d “the 
Scciftary of Stair “ m section 3 of the llxtiadi- 
“ Potf/e Sitsis* Act. 1870. shall be lead us lefet Ling lespec* 
trite"snJ " Si<r«- tivelj to the Magisti.ite di ected to m<{nne into 
i^tian 8 ol Extrs" “ ^ase undei section Hof this .\ct, .vnd to the 
ditirn Act. 1870 3J Ooveinuieiit of tndi.. 01 tlic Loc vl Qo\ ciniiient, 
“ ' ^ us the case may be 

CllAPTint III. 

SURRENDER OF FUGITIVE CRIMINALS IN CASE OF STATES 
OTHER THAN FOREIGN STATES. 


7 (1) Where .in cxlr.iditiou oflcnce has been commitied or is 

Issue ol « irriot supixjsed to have been coiniiutted by a pei&ou 
b} Political AKcnts not being Lttiopean Ihitish oubject, in the 
ID certain lases leiritoncs of .inv State not heiiig a Toreign 
State, and such person escapca into or is m ISritish India, mid the 
Folitical Agent in oi foi such State issncs a wuuuiit, addicused to 
the District lilagi«trale of iny district in which such jicison is 
believed to be. or if such peison in believed to b- in ricsid-iniiv, 
town, to the Chief IVesidencv Mugi&tiate of smli town, for his 


’ T)ip I'olitlial Agiiit iiiav ■•.•.ne a wniiniit fi*i llii a 
anv IS'lsnii accu=e<l of liaviiig dune III anv State rn.'** 
''tate an iiit which would if dune in anv imt «f III 
(Vii'ilJi'd 'lnhei Art m of HJU IS III foice have r 
a.:ainstan) of the pi.iviaimikof the litter Vet ifm wtu 

p nOfi ). VpI III, (•rnerantiilesaiid Oniris f ls:a 



lider of 
i>f that 
lere the 
offence 
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arrest aiul delivery at a place and to a person or authonlv 
inuicatecl in the wariant, such Magistrate shill act in pursumce 
o Such wariant and may give directions accordingly. 

(2) A warrant issued as mentioned m sub-scctlon (1) ehillLc 
Execution «>( siicti executed in the manner provided by the li'i for 
warrant tjjup being in force with reference to the etc 

cution of \variants» and the Acensed person, when arrested, shill 
be pioduccfl before the District Magistrate or Chief Presidencv 
Magistiale, as the case may be, who shall record any statement 
made by him ; such accused person shall then, unless released in 
accordance with the provisions of this Act, be formirdeil to the 
place ami delivered to the peison or authority indic.»tcJ in th*' 
warrant. 


(3) The pioiisions of the Code of Ciimim'l Procedure for the 
Procliinmjonana in force in relation to procUnntion 


tt lebmenrin attachment m the ea«c of persons obwond- 

vhall, With any necessary modifications. 


apply where any warrant has been reecired by 
a District Jlagistrate or Chief Presidency MagUtrate under tni* 
section as if the wariant had been issued by himself, 

Notei.— 1. A District Magistrate to whom i» reijuisitioo under tlii* 
section is made by a Political Agent under this section, most act on the 
warcaijt and ha-, no authority to «,'CffUm whether a >»riiim fant ca*' 
exists or tot. 1909 P, R. (Cr.) 3»1908 P. W. R. (Cr.) 38-9 Cr. U 
J.3-lInd. Ca. 198 

2. Units framed Ihe Goivrnor- Central in Council, inurlueof l’‘f 

potuers conferred by s. 22 infra. 

(1) The PoiUio.al Agent shall not issue .i warrant under thi' J" 

anycasewhicb Is provided lorbytrcity. il the State concerned |>* ' 

pressly stated fh.it it desires tonl>ide by the Procedure of thelreaty, 

in any aise in winch a refiuisitlonlor hurrenJer has lieen madi nj c 
behaii of the State under s. 'Jiiifrn. 

(2) The Political .Igent shall not H-ue a "nirnnt unde* thi* 

except ou a request preferred to him m writing, ,v 

authority of the person for the tune Iiemg ,' *,1. tnv 

Government of the State for which he is a Politicil .Ig^nt, ) 
Court within sn^-h Rt.l^wh.nh l>ii IhxWi *oei ified III this 


Court within such State which hashcoii apei tried lu this 
Goiernor-Gencral in Council or by the Cloiernor of 
la Council, as thi ease may be, by notificiition in the Oficui " • ^ 

(3) II the accused pirson is a British subj-ct. tlio 
before issuing a warrant under this section, eoimd'^’r wneto 


whefb^r 

not to certify the ease .»s one suitslile for trivl in ,| b<; 


shall, instead of issuing aueb a warrant, «o lerUfy , jj,. 

..atisfied that the interests of justice «nd lhu IniiM 


1 better he aeried bi the trul )«ini; li 


.SVs 6 B, 622, This rule cinaot contro' 


that when a certifitata under that ecclirm has i 


Cr P. C. 


competent for the political agent to cancel it »nJ p* n-J* * 

accused in the native slite **■* -••■*'*’."(1 ib«ro'*v .i . 


On the other hand. * 

na uoefloctedewri j jj7.-l 

. 14 Bom. L. R. lU^ilS p ViCr.) *<• 


183 reoiaina i 

warrant under s 7 of this act. H Bo™. I- **• ^^ *• ’f.Vp'F'fCr.l 
Bom. Cr. Ca. Ho- 15 Ind. Ca. 803; Rstanlal 253; 188* r. 
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(4) Ths Political Agent shall, id alt cases heiorc issuing a warrant 
under this section, satisfy himsell by pteliimnary inquiry or othernise 
that there is a jinma faeie case against the accused person 

(5) (a) The Political Agent shall, before issuing a wanant under this 
section, decide whether the warrant shall provide for the delivery of the 
accused person— 

(i) to the Political Agent or to a Entish officer subordinate to the 

Political Agent, with a view to his trial by the Political 
Agent, er 

(ii) to an authority of the State with a view to his trial by the State 
Courts. 

fb) Before coming to a decision, the Political Agent shall take the- 
followmg matters into consideration — 

(i) the nature of the oSence charged, 

(ii] the delay and troublo involved in bringing the accused persotv 
before himself, 

fill) the judicial qualification of the Courts of the Scite 

(tr) whether the accused person is a British subject or not, and if 
he IS a British (other than a European British) subject, 
whether the Courts of the State by custom or by recognition, 
try such British subjects surrendered to them 

(v) whether the Courts of the State have by custom or by recogni- 
tion, powers to inflict the pjoishment vvb-cb may be inflicted 
under the Indian Penal Code, for an offence similar to that 
w.tb which ths accused person is ch irgcd 

(C) Notwithstanding anything in Rul<- A, the Political Agent vhiLl 
make the wartant provide for the dehverv of the accused person to him* 
sell lor to an officer ^^bocdtn■lts to bimsell) or to as authority of the 
btats eoucerncd, at the cue mty be, if he is genurutly or specially 
instructed by the Oovemor>Oeneral in Council to try au accused person 
himself or to make him over lor iiul to the proper Courts oi Mich St its 

(7) In the case of an accused person mtde over for trial to the Court of 
the State, the Politioal Agcnt> shall sativfy hinitelf that ths accused 
receives a fair trial, and that the puni'chineiit iiiflictei ou CJuvictiCn is 
not excessive or birbaiouB , and if be .soot so -Mitished, be shall demand 
tho restoration of the prisooci to bis custody prudiag the orders of the 
Go.ernor-Ceneral in Council [As to tiial for an oflence other than that 
for vvh ch extradited, ere 17 B 3S9 at 37f d 375 ] 

(8) ’ ■* * ' • 

(9) Accused persocs arrested m Bctti'-b India on warrant issued 
under this section or s 9 infra, shall be treated as far as possible in the 
same way persons under trial in British Indit 

(10) A i>erson sentenced to iniprisoameat by a Political Agent, shall- 
if a British subject, be conveyed to the most convenient pr.sou under 
BojoiO] Aduuiiistracion and shall there be dealt with as though he had. 
been smtenced under the Local Law 

Provided always that this Rule shall not be con-<trued soastogi<e 
sjcb person any right of appeal other than that allowed by the Rule foi- 
tbe time being in force, regulating Appeals from the Polit cal Agent, 
lGat^tte of India 199>, Pt 1, l>, dCll Vol 111. Genera! Rules and 
Orders, p ISIl 
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3. There U no pro\l^ on in this Act mal^iDR an inquiry l>y s com 
patent British Court in Bntishlndia, intothetruth oftheaccu^stioi, 
whether in the presence of the accused or otherwise, a condition 


8, (I) ‘Where u Political Agent has directed by endorseraeot on 
iteieasoon givini! any Mich warrant that the person for whose 
security- aricbt it is issued may he released on erecuhni.* 

a bond with sufficient snielies for his attendance before a person or 
authority indicated in this behalf in the warrant at a specified time 
and place, the Magistrate to whom the warrant is addressed sMU 
on such security being given, release such person from eustwr 
(2) When security ib taken under this section, the MigUtrvt- 

•M«si9‘fat3 tore- shall certify the fact to the Political Agent w lO 
tain bond- issued the u.irrant, and shall retain the bond- 


(d) If the person bound by any such bond does not appear *t 
Re-arresi in case time and place specified, the Magistrate "'•y* . 
ot dctiuit being satisfied as to his default, issue » 

directing that he be re-arrested and handed over to anj pJ 
authorized by the Political Agent lo take him Into custody. 

(4) In the cii«e of an> bond executed under this seej*®"-. . 

Magistrate may exercise the i,m* 

Depgiit .in lieu the Code of Criminal Procedure lor tne 
l-'.-SriCnV-" .n (oro. in ..i.li.n to ',1 

lieu of the execution of a bond rnd 
to the forfeiture of bonds and tho discharge of sureties. 

Hrtt*"— Tn tba nU^nf* of an endorsement oa the wjrrsntjiy 


8A. Notwithstanding anything contained in ® '' 

(2) or s. 8. when an ^ 7 „ rro- 

Po^cr tp r-norj nccoidance with tbe prousions ot s-c 

w. -lucea bero,. the b,. .»! 

I>re-i<lene.v Jl.t-Wralc, nt Hi' 

the htateuicnt (if any) of such accused (lerson i fort'iff 

such Magi-.trate may, if he thinks fit, before roce‘» * 

report the case to ilie Lo.al Goiernment anil. P ' . _„r,on 

of orders on such report, roa> retain hiicn ar sufhjiri* 

cHitoclv or release him on hi'* executing a o’* 

sureties for his attendance when requirel. of luJ-'®* 

9. Where a requisition is nude to the Go'C • a*" 

to any I<ocal Government } ijffr" 

UeimHition. State not beiiig a Korc.cn Mvie. fo.nmilt'J 

? O.'.'in Jor ol ,ny ,«r.oi. ,» .a--' 

nt\ ofTence in the t*Trilorie 
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requisilion sbil! (except ii solar as relates to tlie taking o£ evi- 
dence to show that the offence is of a political charactei oc is not 
an extradition crime) be dealt with in accordance with the proce< 
dare prescribed by s. 3 for re<)aisitions made by the Government 
of any Foreign State as if it were a requisition made by any such 
Government under that section. 

Provided that if there is a Political Agent in or for any such 
State, the requisition shall be mode through such Political Agent. 


10. (1) If it appears to any Magistrate of the first class or any 

Magistrate eiapowercd liy the Local Government 
t to u^ae'ii'r' behalf that a person within the local 

rants ol arrest in limits of his jnnsdiction IS accuicdor suspccted of 
certain eases having committed an offence in any State not 

being a Foreign State and that such peison may lawfully be 
surrendered to such State, or that a warrant may be issued for hU 
arrest under s 7, the Magistrate may, if he thinks fit, issue a 
warrant for the arrest of such person on such information or 
complaint and on such evidence as would, in bis opinion, justify 
the issue of warrant if the offence had been committed within the 
local limits of his jurisdiction 


(2) The Magistrate shall foithwith report the issue of a warrant 
under this section, if the offence appears or is 
Jtsae of vsrrsat alleged to have been committed in the territories 
^rihwUh***’**^**** of a State for which there is a Political Agent, 
to such Political .Agent and m other cases to the 
Local Government 


(3) A petvon attested on a warrant issued under this section 
shall not, without the special sanction of the 
Limit of (iiueof Local Government, be detained more than two 
«rre»iea° months, unless within such period tiie Magistrate 

recuves an order made with reference to such 
person m accordance with the procedure prescribed by s. 9, or a 
wairant for the airest of such person under s 7. 


(4) In the case of a peison arrested or detained under this 
section, the provisions of the Code of Criminal 
®'*'' Procedure for the time being in foiee relating 

to hail shall apply in the same manner as it such person were 
accused of committing m British India the offence with which he 
is charged. 


—Thu scetica /a pan veith a iS9,Ce P C UVtiffu a 


to the coart of session and trial by that court were hild not to be 
'•itiatcd by that circumstance, 8 Bom. L R 507=4 Cr L J. 49. Ssa 
Batanlal 97, S Ou. Ca.SS 
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IE (1) A pcrs>cin accused of an offence conunitted m ISrituH 
India, nob being the offence for ^\hich his 
■son^aecuwd o^fl^or Surrender is asked, or undergoing sentence under 
undergoing sen- any coQvIciioa in British India, shall not be 
surrendered in compliance with awarrant Usned 
° IS n s. ^ political Agent under s. 7 or a retjuUition 

itiade by or on behalf of ony State not being n Porelgo State under 
s. 9, except on the condition that such person be re-sorrenderod to 
the Government of India or the Local Government, as the ci« 
may be, on the termination of his trial for the offence (omntc 
bis surrender has been asked : 

Provided that no such condition shall be deemed topreicntor 
postpone the execution of a sentence of death lawfully passed. 

(2) On the surrender of a person undergoing ecntcuce under a 
conviction in British India, his sentence s i. 


ihe time of hU surrender. . 

12. The provisions of this chapter with reference 

persons shall, with any necessary mediBcstio^ 

Application of apply to the case of a person 
=oSvbl,.l of oflanc in ft' 

State not being a Foreign btaie, has ew r 
into or is in British India before his sentence h.is expire . 

13, Eiery peison who is accused or convicted of a c 

attempi ‘ 

' .;coro- 

offence and s 

rrant " 

«. It shall be lawful for any person to whom a ''“"J jj^j, 
directed in pursuance of_ the pro ...jnrrr 

I" >» 

i&kiD^ aaaei«ar- the person mentioned in in ;f ,«ch P'-'r*'’” 

Smin-'r”"’ f'”" *" h. 

escapes out of any custody to^ rc.tiVen *• * 
ddhcicd in pursuance of such warrant, he Indji inir 

person accused of an offence against the lau o » 
be re taken upon an escape. m.rrnrucnt mif. 

15. The Goiernment of Indiior '..ten 

by order, stay any arrant 

chapter, ond may d>re«^ and 

iecUing* »nJ under this cbaptei to h« h'*’’ 

cti»rg« nersons tn person for whose orreit suen 
issued to be discharged. 

Note.— OuJfrr of thejuriadiclion of li 

ousts the jurisdiction of the High Court t® .. ,i, coor* * f”* 
tie warrant, but leaves open the »iaestioo if to ’ 
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iatirfera With a Magistrata’a actioot «I proied that such action 

■was coniequcnt upon .a warnn* •■•aaed bv a Political AKant which was 
Plainly illegal TBom L R. 463s=2Cp, Ii J 439 ; 1886P. R.43, /‘'■Iloiccti 
in 41 C. 400»18C. W. N. e69=l«Cr L J 673x=2llnd Ca 993 
16 The provisions o' this chapter shall apply to .\n ofTence 01 
Sppiieation ot extradition offence, ns the case mny be, 

copter (9 offcac«s committed before the passing of this Act, and 
com^iUed^^i^fore to an offence in respect of which a Court of 
it>conj e BrUish India has concurrent juiisdictioii 


17. (1) In any proceedings under this chnptei. exhibits and 
Ttecei t 10 evi- depositions (whether leceiiecl or taken in the 
dence o') eshiliits presence of the person against whom they are 
oopies thereof, and official 
^ certificates of facts and judicial documents 

•stating facts, maj, if duly authenticated, be receued as evidence 


(2) \Yarrant3, depositions or statements on oath which purport 
to have I'ccn issued, received or taken b> any 
.».nt!nBiie»tion of Court of Josticc outside British India, or copies 
tUesiuie thereof, and certificates of, or judicial dovu- 

uents stating the fact of, conviction before any t>uch Court, shall 
he deemed duly authenticated,— 


( 0 ) If the warrant purports to be signed l>y a Judge, .Magis 
trafe or officer of the 5t3te where the same wus i»saed or acting 
in or for such State • 


H,) if the depositions 01 statements or copies thsrsot piirpoit 
to be certified, under the liaud of a Judge, Magistrate or officer of 
the State where the same were taken, or acting in or for such 
State, to be the original depositions or statements or to be true 
copies thereof, as the case maj reijuire 

(r) if the certificate of, or judicial document stating the fact 
•of, a conviction purpoits to bu e-iilified by a Judge, Magistrate 
or officer of the State where the conviction took place or acting 
in or for such State 


(rf) if the warrants, depositions, statements, copies, certifica- 
tes and judicial documents, as the case may be, are authenticated 
■by the oath of some witness or by the official seal of a minuter of 
the State where the samewere respectivelyissucd, taken or given. 


(3) For the purposes of this bcetion, “ war- 
Deflaition oi rant " include!, any judicial document authoriz- 
warrant ing the arrest of an) person lU-oused 01 convict- 

ed of an offence 


18 Nothing in this chapter bhall deiogats from the provisions 
of an> treaty foi the extradition ot offenders, 

CUsptcr not to < »u. j-j i. . , , 

•.Icrogale from 
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[ctt. IV, 


ClIAPTEU IV.' 


RENDITION OF FUGltlVE OFFENDERS IN HIS 
MAJESTY’S DOMINIONS 

Application of . For the purpose of nppl} ing and carrjici; 

Fugitive Offenders' into effect in British I ndii the provisions of ibe 
Vict?c‘' 69 ^* ^ Fugitive Offenders Act, 1881, the follovungpfo 
\ isions arc hereby made 

(а) the xiowera conferred on “ Governors ” of British po^e* 
slons may he exercised by any Local Government ; 

(б) the powers conferred on a “Superior Court” nii> hf 
exercised by any Judge of a High Coart ; 

(c) the powers conferred on a “ Magistrate ” may he cierei'C'l 
by any Magistrate of the first class or by any Magistrate empos^f 
ed by the Local Government in that b’Jialf ; and 

(<f) the offences committed in British India to which the 
applies, arc piracy, treason and any offence punishable under 
Indian Penal Code with rigoious imprisonment for a term 
twelve months, or more, or with any greater punishment. 


Note.— Under Madras notific.irion JIo.28lJdJ. 

Pt I., p. 472) Presidency Magl>.lr4to^ m the City of j.f 

with powers conferred on a MagUtrato by the Fiijilirf 
1881, 44&45 Viot.. c. CO. 


CilAPTBR V. 

OFFENCES CCMMITtEO AT BEA 

20 Where the aovernnicnt ol eny Stale oatslJe 
n I r 1 t ft requisition for the surrender ®' i inT 
ReCuliltloQ for 1 r.nn>mlttei1 on board a’'' 

eurteodcr in case Accused of an offence conirn Snioany 

ol offence com. .psse! On the high seas which come* , 

pS Of n„lUh Lb. the Local aor rr.=;”] 

and any Magistrate having jurisdiction in such port urn 
by the Local Government in this behalf may exervis 
conferred by this Act. 


CHAPTER VI. 

EXECUTION OF C0MMI8BI0NS ISSUED BV CRIB* 
COURTS OUTSIDE BRITISH INDIA. 

21. The testimony of any witness may be ,ny 

tion to any criminal 

i:xM«Uonofccin Court OT tribun-xl in any counir.v oi I ^ l.e 

i?r‘S?pV.':Jortr British India in like 

outs'de iirituii obuined in any civii matter i^Iri 

’"f “ of the Code of Civil Procedure or thej^^ 

in force with respect to commissions, anu in • — - - - 

— rr- — r— wr-rr-rTi, ...I f. '.T. 
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Code reUting thereto shall he constraed as \{ the term “suit” 
iactuded a criroinal proceeding. 

ProMded that this section shall not apply when the evidence 
is required for a Coart or tribunal in any State outside India 
other than a British Court ann the offence is of a political 
character. 


CHAPTER \T:I 
SUPPLEHBNTAL. 

Power to make 2^ The Oovernor-Qcneral in Council may 
roles make rules to carry out the purposes of tins Act ’ 


(^) In particular and without pie|udice to the generality of the 
foregoing power, such rules miy provide tor — 

((f) the removal of prisoners accused or in custody under this 
Act, and the.r control and maintenance until such time 
as they are handed over to the persons named in the 
warrant as entitled to receive them , 

( I ) the sevzuie and disposition of any property which le the 
subject of, or required for proof of. any alleged offence 
to which this Act apphea . 

( e ) the pursuit and arrest >n British India, by officers of the 
Government or other persons authorised in this behalf, 
of persons accused of offences committed elsewhere . 
and 

(d) the procedure and practice to be observed in extradition 
proceedings 

(3) Rules made under this section shall be published in the 
GaifUe of India and shall thereupon have effect is if enacted by 
this Act. 


Note The Rules framed under this section do not apply to territory 

under Critish Administration in which tbe Code of Criminal Procedure 
(Act V of 1808) is in force — Oazelteof India, 1875. Pf I,p 531 Vol 
III, Rules and Orders, p 1835 See also 12 M. 39 ; 9 B 333 at 339; 
and 26 M. 607. 


23. Notwithstanding anything in the Code of Criminal Proce- 
dure, 1898, any person arrested without an order 
Detention of rei- fro™ * Magistrate and without a warrant, in 
eons arrested andei pursuance of the proiisions of s 54, clause 
*».*Ac*t*v"i^' "sgs ' *' ' ‘-nfftfj/, of the said Code, may, under the orders 
of a 9(agistrate witbm the local limits of whose 
jurisdiction such arrest was made, be detained in the same manner 
and subject to the same re'ttictions as a person arrested on a 
warrant issued by such Magistrate under s 10 


♦ Tor tiie Procedure to he followed for the cooboement of a prisoner under 
sentence of death and for ht« eiecotion, ere Go«ff< o/ India, ISXM Part I , p 
or Vol III, Rules and Orders, p 18211 


Cl 
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THE FIRST SCHEDULE. 

Extradition Offences 


Cn7mmh C^’<e of State, other than 
CoS]*^ referred to are the scctiooa ot the ;[ndati I’ml 


Frauds upon creditors (s, 206). 

. 230 to 26, i Ah 

Attempt to murder fp 307'. 

Thayi (ss. 310. 3U). 

Causing miscarriage, and abandonment of child (sq 312 to 317}. 
Causing hurt (sa. 323 to 333). 

Wrongful confinement (ss. 347, 31b), 


Fraudulent deeds, Ac. (ss. 421 to 424) 

Mischief ^ss. 425 to 440). 

Lurking house-trespass (sk. 443, 444) ' 

Forgery, using forged doi-omenls, Ac. (bj. 463 to 477A1. 

Deaertiou from any bodt of Imperial Service Troops. 

Piracy by law of nations. 

^ Sinking or destroying a vessel at sea or ollemptiinr nrm*{»r‘ 
rng to do so. 

Assault On board a ship on the high scan with Intmtlo dcit'OT 
fife or to do griesoUR bodily harm. 

Resolt or conspiracy to revolt by tsvo or more person* on 601 rJ 
a ship on the high sq.is against the authority of tlie master. 

Any offence against anv section of the Indian Tens} Cods o' 
against any other lav* which may. from time to time, 
bv the Governor General iii Council by notification m th<t (1 
of India cithei gcner.vlK for all Stales or speviaify for siiv one or 
more States. 

KXTUNUrriON HULKS UETWEES THE nnfTlFff t^‘I’ . 

KORKION » OS^ESSIOXS IN INDIA. 

1.— British and French Indian Coverntneots ^ 

1. by the t.cil coii-mt of IkhIi the contrftctint 
and Kngluh Govern incnu-~the cUuss m the Conn iitK'U e* 
relating to the ettr.ililiOM of i).-6(oci lisn hs'-n V ’.J ' ,11 ,'-i 

and has riot h^en .»cied cn . coii«c<|uent1« it inint be ‘ 

'Old ruriher, aUhougli the OtU Article oI the t'* 

generally, tUo juhsisiaent and umforin exroiitioa e/ toe 
AcU and D<><.Uratioii> ol ihs two 0 <w«rnmvni». h«* ijiri > 

intcrpreutiou ta ooi.ae extent upon the word '‘oC.-so^ei, *0 • 
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its meaai'ig to oSeoses ot a clurjctec. and to exclude from the 

•operatioa of the treaty (of mere petty local ofTeoces. wh'ch would aot 
oec-saarilv be treated as cnmiael acts by the laws of both countries, 
and (b) political ofTences The Qovecnor m Council resolves to give a 


s made , vvLilea report of hia proceedings in every c 


2 With referenve to the iibovo Pro.'eediQgs, the several District 
magistrates will, lu future, eubmit tho reports referred to ut the close 
■of par.a 1 of Q 0. lich March, ItiTi. No j59 in a form containing 
the following particulars — 

(1) Names of offenders . nature of offence (d) to what authority 
surrendered ■ |4) data of surreudei . (5) rem.iiks — (G 0 , 

October, 1883, Wo 21U4. ./larfuial) 

8 It was pointid out m G <), 14tb March, 1872, No 859thtt 
although the 0th Article of thi Treat) with Prince speaks of o^encei 
geuarall), practice has long since limned the inesuing to offences of a 
''gcare" character. Lookiug at the Schedule attached to Act XXI of 
1879 [now Schedule I to Act X\ ofl993j, the Government consider 


hy a mere debtor, It is compitent to him to ask for partioulara 
after a reference to the articles of the “Code Petivl” cited in the 
wariint .. the extradition of debtors, as well of course as of 
Political offenders, not being within the Treat), as interpreted by 
practice As regards the question whether n lesident of British 
Territory sojourning in the PrenchTenitory for a lew vsseks or mouths 
on business ofaflairs (witn the anivtus mei teiufi ) and return, ug to 
bis own Village thereafter, sboold be deemed to take refuge within our 
territory or to become a fugitive from justice with the meaning of the 


authorities should oa invited to thonecassii' of miking their requisitions 
to such officers onl), in future cases (Cr O iS’n Mai/ 1&S2. A'o 135, 
Judicini). 

4 Id cases where surrender is applied for of persons escaping into 
British Territory ou conviction by French Courts, regard should be 
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had to the nature of the oflence %fith vrhtcb the person wa’i cngimllT 
charged. By G. 0.. 14th Match, 1872, No. S39, and coeo^cl^ 
papers, the word^ ‘'offences” Uhmitcdto mean only oRencei ol a grsTS 
character, and this distinction should ba borne in mind whether the perioe 
has boen only charged or both charg«d and convicted of an oIT<bc* 
in French Territory. O. 0.,31ii January, 1880, No. 178, Jri.Jirifll) 

5 Whsre it is doubtful whether the offaiiee committed is a “ grite 
crime '' as contemplated by the teceivod interpretation of thi Tr'-»t/ 
of 1815, the Magistrate should ask for a copy of the complaint sod 
submit it to Government for orders before taking any step for t&« 
apprehension of the accused. G. O., iGUi iLxrc/t, IddS, .SV '*7, 
Judicial). 

Police Convention. 

The following Police Convention of 1872 regirdmj •■ha suppresnoa 
of ofiencQs and crimes committed in Preach and British territories will 
be followed in all parts of the Presidency which adjoin French 
Territory : 

1 The Police of both territories will respectively commanifste toy 

useful lufoimatiou regarding what they do. 

%. They will exchange lists of vagrants and people nitbeut fixed 
residences who wander from one territory to another. 

S. The officers of the Judicial Police belonging to Fwnrb 
will arrest provisionally on either writleri or verbal requixitionr cl oinrt 
of the British Police 

(a) All French subjects suspected of the/t^ with 

, oslionsito 


(61 Britith subjects suspected of grave crimes and oHsiiMS other ti»o 

those relating to the Revenue and Uustoms Laws 

4, They will proceed on similar rerjaisit'ons to*e.irc!i for srtirb 
stolen and prepare reports regarding their so'zute. 

6. They wilWorthwith send the aripsled p'HonoM and th* ‘f'"-'-** 
seized Co Pondicherry for the orders of the SoJicitor-Oeo*'’* 

G. In no cass and under no pretext will they them^lvM m» * 
the prisoners arrested or the articles seired to foreign s?*** ’ ' 
parties) (%f«ra 

7. They are prohibited from performing any of their dolic* m 

territory. fdbrtb* 

8 The above provisions are reciprocal, and 
oOXiyit'.. Qt the Tle(.tiah Policn oa teq,uisition8 made by ofliccrs 
Jndicial Ponce 

Such arrest, if not supported 

* ’ ' jtrnctisn to ib» F.ih«. C3 
• ■ ■ ■■ 

■ ■ • ^ ■ '1 bi otafiefis 


and 1078, Jitdinnf). 
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• Letter li ComiHitfioneraof Divutons. 

Tbs follO'Mni; tetter, dated 33th Tone, 189i, from the Secretary to 
tbeGo\ernraent''f Baogal, to»li Comiaissionere of Dirisions and District 
Magis’raies, is important with reference to extradition between the 
French and Britislt possessions in India — I am directed to state, for 
yoar information, that the question of extradition between the French 
andBntish possessions 10 India has recently been nnder the consider- 
ation of the Gorernment of India iind her 3La]esty's Secretary of State 
for India The practice] question at issue nas whether the procedure 
lu cases of extradition should be reflated oy the stipulations of Article 
IX of the Tre.ity of 7th March. 1815. between Great Biitim and France 
which relates exclusively to the Indian possessions of the two countries, 
and under which persons accused of non-i>olitical oilences of a grave 
character hare hitherto been surrendered upon application, supported by 
a warrant and summar} of the charges, no dapositions of witnesses being 
required , or wbecher it was necessary to obsario tbe more stringent 
provinions of [s 3 of the Indian Extradition Act XV of 1893} and 3 
and 10 of Statute 33 and 31 Vic .0 52, relating to Extradition The 
decision at which her Majesty 'a Governmenthas arrived is that existing 
practice is to be maintained, and that the Indian Act of 1903 and the 
Tlsglish Statute of 1870 do not apply —See I’unja’) Rctuii, 1693, p 47 
II.— Hyderabad. 

1. AoBEEstFNT made between the British Oovernment and that of 
'Eis HighfiSss of the Nizain by which tbe treaty coucluded between both 
those Governments in I8C7 ha< been modified so fir as tbe procedure to 
be observed in eases of extradition of olliodira from British India to 
the Hyderabad State is concerned— 

/irlic e III —The two Ooxeraincnts hereby agree toaot upon a system 
of atrict reciprocity as hereinafter mentioned 

Article Slid.— Neither Ooternuieot shall be bound m any case to 
surrender any person not being a subject of tbe Government inalcmg the 
requisitiou If tbe pecsoo c aimed should be of doubtful netiobahty, 
he shall, with a view to promote tbe ends of justice, be surrendered to 
tbe Government mak.tig tbe requieition 

Article drd —Neither Oovernroent shall be bound to deliver up 
debtor’, or civil offenders, oi anv person charged with any oflence not 
specified in Article 4tb 

Article itk . — buhject to the above limitations, any person who shall 


murder, attempting 
dacoity, kidnappini 
receiving propottv 


maiming, 
knowingly 
thefts of 

,1 


Article 6t/> — In no case shall either Government ba bound to surrender 
any person accused of any offence except upon requiaition duly 
made by or by ’ha authority of the Govemment withiu whose territories 
the offence shall be chirged to base been committed, and aUo upon 
auch evidence of crimmaUty as, according to the liwsof the country in 
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whjch the person accused shall be found, <\ould justify hi$»ppreli»o*iO'> 
and sustain the charge, H the offence had been there comaitled. 

Article Clh — The above treaty shall continue in force until eitl'ft oc- 
or the other of the high coutractiiig parties shall give noliee to lb« 
other of ils wish to terminate it, and no longer. 

^Irticfe 7 t?i— All exiatiog engagements «ud sgieement shiH contmor 
in full force. 

2. Whereas a Treaty relating to the extradition of offcn(lerv «| 
concluded on the 25th May. 18G7. between the British 
and the Hyderabad State ; and whereas the 
Treaty for the extradition of offendew from British India to the 1 J 
bad State has been found by experiento to K* “."Vt.on of 

than the procedure preecnbod by . 1 "'’ ^ tb« 

oflenders in force in British India: 1* of 

British Government and the Hyderabad State I • ^ offunil'f* 

the Treaty prjbcribing A procedure tubUd » t'’ 

■ ■ ’ * "■ , . , 0 the 

[nil IS 

. -V* 

snail oe toiiowju m eveiy suo* v...e ^ . 

2307. ./ndicial ) iB 

0 'When onenders from the w ^ 

Britibh territory by the N.ram s **’•«* *“,'*,?. iL wirVin'ii 0®”'"* 
authorities in view to mthepUeJi» 

ment, the receipt of the Magielrate ** * 

which the offenders are arrested, '» » .‘l 

soucher.-fO. 0 . iCtk June, 1870, iVu. 814, c^j^^uditaf 

The following direction hy the Oovernor-Oenera 
22ua May, 1835. his leeii poMisbed:— ^j^f 

I . ,Vo 1C37 I— in oierciee of the P°^r other r®*®" 

Act xVofim The Indian Extraditiou Actl and 
enabling him in this behalf, the Governor General m w 
to direct ns follows'— _ , f°^ 

• • rsbaJ 

Criminal Procedure. „ , , ,v Htdtrsl'*'* f^f 

(2) The First Assistant to the uyifeMKaJ 

time bsing shall exercise withm tbe ^Iwibril 

Bir.aars. the powers of a Oonrt of 8 ®*-"®"' 

Crimiiidl Procedure. . .„« iifinff •h*fl 

(3) Thellcsidcntftt tb« 

wilbm the limit* of the Hyderabad procedure ^ 

HirU Court as desenUd in the Co«!e of C Mt<pt 

f4l This notificitioii applies to all fhir^-f 

agamsl Kuropean Btiti-b subject* or pit'O « ^ 

Hnropcaii Untub subjects ,bw **1 ‘f*’*. 

(5) All criminal P®’'*" «tct^ ‘o Iicrv's *^,,..4 

ration, have been exercised by the olbee etrfCiicd •“ 

limits specifusl shall be decmetl to ba'c 

I*” .t-k « 

r “ I ■ - , * ».« 14 hrreb/ <*® 
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ZI. .Vd 1G30 I — In cx«rci<e of the power; conferud by !> ZZ of 
Act XV of 1003, The Indun Bxtr»ditioa Act »nl of all other powers 
enabling hint in this hebalf, the Governot-General m Council is pleised 
to direct aa follows 


of a Distnct Magistrato as doacribed in the Code of Crintin il Prooedara 
(3) The First As<«stant to the Risideutat HTdsrabil for the time 
being shall exercise, withm the limits of Has Highness th) Niztm's 
Territories (in all ca^es in which bach powers may lawfully hi exircissd 
by the Govamor-Generil in Oonncil within such territories), the powers 
of a Court of Session as described in the Cods of Crimmxl Procedure 
(3) The Resident at Hyderabad for tbe time being shall exercise the 
powers of a High Court as described in the said Code in respect of all 
offences over which magi iteriU lorisdict on ii exercised by the Superin. 
tendent of the Hyderabad Residency Bazaars withm the said territories, 
and in respect of afl oSences over which the jurisdiction of a Court of 
Sessions IS eTSTCued by the First Assistant to the Resident withui the 
said territories 

(1) In the exercise of the jurisdiction of a Court of Sessions con> 
ferred on h’m by this notidcation, the First Assistant to the Resident 


warrant-cases by llagistrstes 

(S) This notidcatioii applie> to all proceedings except proceedings 

, Ti. . .1 . with Euio- 

. • . which maj be 

• D instituted and 

^ herein contained 

(d) Hotbing ID this notification shall hi deemed to extend to any 
cantonment, or to the Hyderabad R->»i<leacy Bisaats, or to anv railwiy 
lands situite within the said territocie> — (Garede of Iiitda, iird Jllay, 
1883, Part Ip 304) 

III —Mysore 

1. Any person, liable to be tried for an offence <.oiumitted withm the 
limits of the territories described lo Chapter 1, section 1, of the Indian 
Penal Code, may be arrested wilbin the territories of .Mysore by an 
officer of Police Subordinate to theChirf OommiS'.'ouer of Mysore, oi 
other person duly authorised for the purpose, in the same w y and 
under the same couditions, with or without warrant, as if tbi oB^ace 
had been committed in the territories of Alyaote 

2 If the person, so irr.-sted. be a British subject, or oth*r than a 
subject of My^ora, he eball be surrendered for trial to the British 
anthoritici 

3 If the person, so arrested, be a subject of the Government of 
Mysore, he shall either bo tried in the Courts in Mysore or surrendered 
(or trial m British Courts, as may be found most conveuieut 

, 4 Any subject of {he Mysore GoTernment liable to be tried for an 

oflencQ commuted beyond the limits of the Mysore territories mav be 
dealt with by the Mysore Courts, in the same manner as if such oBence 
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hatl been couimittsd within the Mid territories,— ((7. I 
ith dniiiiary, JBVl, No. 5, Judicial, Foreign hept). 

* Officeru exernsing the powers of a i/neistfate, when rihiuiriiit 

, . . 6 , . .,oIIIu 

" • , * . . i-ioief oi 

with Ull 
, hieh the 

, re he'OJ 

coat It Is the Cotoniis^iouer who is to issue the wariawts hrihe arrfij 

’ • - * •• ■ -letToi 

. ictios, 

• 103 13 

. . •• j.Vl 

C. For the 2>urp:^ei of having the house o( ft person scarchcJ m t^’ 
ilyfioro territory, the ifagistrate tii the Uritnh territory isflot toiisa 
any warrms hiiufcelf, which hehai no power to do, but to apply 
Commissioner of the Oitision having jurisd'ction O'etlhe 
issue his wan art for the purpose, the application hciDgaiTr®*^', 
rc'iuired evidence —(O'. 0 . . tit iltg, itf", No. /u'^ir«i'«J 


IV.— Ceylon 

The law of PWtraditioo which coveros Covloii i» ’" *>* 

Statute G^aiid 7 Vie ,C 8ti and it u under that I iw 


w ill bo ifdthered from tfio papers iberoiu relertisl to, »rt— 

I —That the -tfsgHlrale must lute some »aii>1aelot; 
forobi/Ti to justify the •nua of a warrant for the appr^lfU’ica ^ 
ofTonder , 

fl.— That true copies of the depositions, 
warrant was issued must be furnished to the jonstsbie w 
jirocecd with the w,iri.\nt to Ceylon ; 

in. — That the conel.ible Hhouhl be in n jjont'on 
the (JepoM'ti'ons, etc., are true coi'ica, ami to the seif an 
of the ^fii^jistr.ite granting the w.irrant; ^ H "i 

IV.— That on armal In Ceylon. th« 3- 

se)f in eanjjjninication rvitfi fhcColoniil Police. '!' ''j, . of 
ing the cndorNoment of Her Majesty's JuJijeoiid ’ (•., 

the other Btops necea»i»ry to the warrant b'drC rsrw 
iHi/y .if/nf, Im 77, Xi'.i}70, JH'liriitl). 


V.—FentLnf. 

Where the Licutcuant Gosernor of rniintf »3 

Chief Police Officer of Kegipalain nit f* f f 

ncouscij person »ho Iml c'l'-ttjwd from IVnanf. 
the Police o/Iiccr. ssithout a warrant from * ' 'V.i, 
Mag5<lr«te was Ii^-M lni»ro{>er 
without the Iiarruit ofthe LoesI Oosermocnl »li" 
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'\Vhat a Magistrate, subordinate to the District Magistrate, should 
•do, after issuing the warr-ant ol arrest man} «iich case is to leporb 
his action to Goiernment, through the usual channel or channels, 
and the District Magistrate in submitting the report to the Chief 
Secretary should state that he has telegraphed to the Executive 
Government or Foreign Power concerned, requesting that a 
requiMtion to giie up the accused person ma> be made to the 
Governor in Council in accordance with [the Indian Extr.ulition 
Act, 1003.1— («. O , 29//I 1832, A.. 314, Jitihcidl) 

VI Other States, 

With reference to the provisions of s 13 of Act XXI of 1879, 
the Govenior'General in Council was pleased to diiect that, for 
olTencea committed in any of the following States, viz. Patiala, 
•diod, Nabha, Mater Eotla, Kalsia, Dujana, Pataudi and Loliaru, 
Bahavalpur, Chamba, Faridkot, Mandi, Suket. Sirmur (Naha), 
Kahlur(Bailaspur), Baahahr, Nalagarh. Keonthal, Bighal, Baghat, 
Jubbal, Kumharsain, Bha]ji, Mailog, B.ilson, Dbami, Kuthar, 
ivunhiar, Mangal, Bija, Darknti, Taroch, Sangn, the persons 
accused shall be bauded over by the Political Agent concerned to 
the Courts of the State lor tiial But this diiection was subject 
to the instructions contained in the notifications published m the 
Oatettr vj Iniha, No S7 J , dated the 16tb August, 1876, and to the 
further condition that should there be, m any paiticular instance, 
special reasons for his sodomg, the Political A<ent might dispose 
of the case himself. — Laffer iliilcd Himhi, 18fh Am/ml, 1885, 
I'orfign S'lretarij fo (ion’mii-inl of t'lminh (I’unjnb Utt . Viriiilar 
Or.^p. 281. 

VII,— Miscellaneous. 

1. Bail —When a prisoner has been ariesled under the provi- 
sions of the Extradition Act, under a Political Ageut's wairant 
(s 7j or under a warrant issued by the Governor-General in 
Council or any Local Governiuent, bail cannot be taken under 
6 lO (4) and the pei-son arrested must be removed in custody and 
delivered up at the place and to the person named in the warrant 
(Letter Jroiit llir (Son rnnn nt »] /mfju, 6f/j Mail, 1875. A<> .'>3./, 
read ,u (S ()., 17l/i Ju„.. 1875. \i. 367. I’.dttiial) 

2. A r <'/ 1903 — Act XV of 1903 does not piofese to deal 
with the matter of lequieitions foi the sunendci of i-iuninila who 
have ded from jnatice out of Bnlish India into a Native State, 
but with the converse The standing order on the subject by the 
Government of India is that "where suchademind is made it 
should be made by our Magistrates, not to the State direct, but 
through, the Political Oihier, and. the demand should invariably 
be accompanied by a copy of any depositions made, or, where no 
evidence has yet been taken, by a statement of the information 
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o^phance with ajiy reasou^Ie (Jema*iJ made to the DarbirVi 
which be is accredited, tor the Harvender of an al)«coQ>3';<l 
criniinal. ’ ,\s to what is a “reasonable demand,” the Qo»ernifl''at 
of India state that it certainly includes the case of all oltefli'M 
{vu!e Schedule I of Act XV of 1003) for which the arrest #nJ 
removal of criininala escaping into British Indis is ollo«eJ: ‘nl 
that some ca^es outside of that catalogue may probably be ad W 
with propriety. iSuch instances, however, would be exceptioail. 
and the requisitiona for sarreiider should not be made without th' 
sanction of the Governor in Council, where tho oflence i^ not 
of those mentioned in the Schedafe above cited, or where tii« 
Political Agent doubts the reasonableness of the groun'l'* ol iV 
requisition, and the Magintratc of the District contmui-s t-’ pr'*‘ 
it. (ao., Wh April, 1B75. .Vo. 219. PohlM.) 


3. Promiiirf i« urmt . — Officers of the MagHtraey, in BpvbwS 
for the arrest and surrender of criminals who hai e c»c.i}'“d frofl 
British India into a Native State, should do so by tnc'inoi* 
letter addressed to the Political Agent concerned- The 
a wawnt in such cases is dearly irregular «n^ unauthorizei I*'* 
CK, ard .Viiv, 1875, .Vo 258, PofiV.mf) 

4- The surrender of accused persons escaping into 
India js governed by the pto\i8ions of a 3. s. 7 or s. 9 »> tn» t«- 
may be of the Indian JExlMdUion Act XV of 1903. the oecesvuT 


fornjafities prescribed being the following : — 

M There must first be A requisition made (a 
Council by the authority odtoinisterinK the 
of any p.art of the dominions of Her .>rsjesty, or 
any foreign Prince or State, that any person be 

committed an offence in such dominions or terntoo * 
given up 


the 

the 


(6) The Governor in Council has then t® ‘*’“.‘ , ,(-,1(113 
Mtigistnite, who would have had Jurisdiction , ' 

...~ offence if it hnd been committed within his . 
directing him to inquire into the troth of the accusa i 

(<•) Such ^[ngibtr&te has thereupon to issue 1.#. 

warrant for the arrest of the peraon naiueil. .„jh«ifti{’» 

according to the nature of the offence, and cnijuire n 


of the accusation. 


f jn^rt 


(f/l On closing Ins inquiry, the MagUtrate hv» t'> i 
result to the Government. 

(/•) If biitisficd, on 'sucli report, thit the acc®^'!' 

... ■■ incll in.y ■"«' '"\ZTlr 

• • 0 accused jierson 

, to bo D>«3'-'d in the a 

Lc.'fi 

It Jv not until these several formilitics *' *- * 

and coiniifiVJ with that the accused can K • I'.drojrr, 
authoritj making the requisition. (G. f' . ‘ 

Mo. 28.1. JftMnnl.) 
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5 r/air^rjf.— In the matter of defrajmg charges connected 
with the sending of European llritish subjects to the High Court 
at Jfadras for trial foi offences commlftecl in Natiie States, the 
Governor in Council resolies to direct tliat the practice heretofore 
obser'ed be iiniformlj followed. Mr , foi the Madras Gosernment 
to defraj the expensga of prosecutors and witnesses, and for the 
Natt\e Government to defray the expenses on account of the 
accused.— (r; n., &th A,„,l, 1872, Nn 478, fitilKitil ) 


APPENDIX 11. 

THE WHIPPING ACT No. IV of 1909.* 

An Act to roNsotiDAXE and wend the Law relating 

TO THE PUNISITJfBNT OF WHIPPING 
^YIICnE.ts it IS expeilient to consolidate and amend the law 
relating to the punishment of whipping is hereby enacted ae 
follows,— 

Short till- snd 1 <11 This Vet in ly be called the Whipping 

"““t Act. 1909 aud 

(2i It extends to the whole of llntish India, inclusive of Hiitish 
Baluchistan and the Sooth.tl P-irganas 
Wiunniss sddnl 7 In addition to the punHliinents desciibed 
to paowhtneDt* a*- m 3 . >5 of the Indian Pena' Code, offendeis arc 
XLV*lS6o'° ' alto liable to the punishment of whipping — 
Note— "I think the lodiaa P^iul Code and the Code ol Criminal 
Procedure must be read at if the Wbippiug 4ct (VI jf I8ti4) formed a 
part of the Penal Code from the date of its enactment "—Pn Notiius, 
oflg C J , 7 B, L R 16S tt 169==: 15 W. R iCr J 69 ore aUo S M. H C 
R &ppx. XVIII. 

able«uu*wNi*°,'in» ^ Whoevei i.onjmits anj of the following 
IQ hen oi otli-» offences, mnncly — 

fn) theft, ns dehiied in s ‘JTM of the Indian Penal Code other 
than theft bj a clerk or senant of piopartv in possession of hi9 
master , 

(b) theft in a build.ng, tent 01 vessel, as Oehned ins 580 of 
the said Code . 

fr) theft after prepatation for eausing death 01 hurt, .is de- 
fined in s 1582 of the said Code 

(d) lurking house trespass. o> house-breaking, a- defined m 
es 443 and 445 of the sud Code, in uiil-r to the comiilitting of 
an} offeiioe punishable with whipping under this section , 

For ►Utcinpiit of ob,e"t and n l■>••lls .«■- -I Imlin I'lO* I’l V.p. 
2ii2, for liinxvrt of s.-l-ct Coniiiiittis-, »6ic/ . I'KII I'l ' p -IT . ami for pnvsssj. 

liiljs I'l G<miiril il'i'l IWtS Pt \I. p W IHOR, I'l \I pp H .t Is -ir 
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„ l.ou..lr„ki„, 1„ 

if rommilting o! «„r “■» «i<iC-oJ.-,inod ,J 

section. ^ P“n»hable withwhi^pn? 

''i>chhemayforsmroffOTee^™f,7/““ "">’ l>miil™-aU« 

W.R (Cr.)38;i of »a> oth« p,„,>h«a.a«. 

offence a 


““il'o, ;.; SiZTTtl' n!»>‘>‘“"««' w 

■Bot.on sod i„ , 5 i® "'"'Pf “S- Theaordfm.fitm.nualb. 

Hod.ttba laduiiPeaSrJ”'"* “<■• ‘Mai o! ruauhnaat. ...rd.b'. 
<!<■ L.J. l!0-siid ca& «?, /alb^.d j t. B, R, J, . 1» 
another puuchiaenr /or ‘or„.Ut .. of whifrmjrn tioa » 

^^>ch tbe priaone; ts sintitii *'i® ®^®oce8 of the wrae cbinctirof 
1883 P. R. (Cr.) 8 i "‘“Uaneoasly conMcted ja not watraritid by Uw, 
«h>PPin? u .tUgal. 4 B«. 

can bo awarded. 9 w nIrAt. «'n?U »e'>tfinee cf wb'rr‘84 
current gentancos of wh,,lii ^ dob.-^ aoi eontaiufUt- raa. 

iBd. C%. JPOl" ThV .W"* ’ ?«*• i'-T- J74-J2Cp.t.J.4JS-« 
the aocnaed fs to Lb **•*“'‘>8 of the Kpresiioa wjall bj tbit 

he tnoiistroua set s m*ii whieh »9aM 

ot whtppmc I;d i.n,,,: **• 'Vben »» iilfS‘1 

been cAtrl^d into etecutinft™*'*^ **k* •“‘f ‘hj ^hipriat l>» 

feaient, the Hiaif '****” ‘he sentcoce «* g whist- .s unii'/ 

imiirjsoameut wLib set ajide the s« iUjt'i 6f 

the sentent- *?“**r^ ''hipping, and the Hish Court 

offeupgsoDd tfh.n tbe gunu-nre of inipritonrao'it to eneofib' 

’vhernhrrL. fP'"® other. *nd M. H. C. Cr. R. C. Sl6rf f»lf 

.,».>i. . “'Rh t-'OUft m con8iderat.or.».» Hia »...* .v •h.'.,' »>it-n-« 


eea some^Sf ^ 1 *’* e«B « wntfetton It for ie«Ml t>St» 

ij ®l '^bfcbKloBeare DUnlfhabte w»tt> wMohlni (1 * frc'fS'' 

«, . ■ 


nsW.rpd objectioiijiii.. ihongh not lUegaL 
nft ‘"y ®f ‘h« offence* ipetlfled fa ‘hf* 

not panlihable with whipping .So doali • Kr^ I i'-C 
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§§ 3 - 5 .] 

abetme'it the punishment provided focthe oSencc, i, : a thing punishable 
under the I P C or any special law (a 40). Now ander the Penal Cods 
theft IS punishable with imprisonment or fine or both (s 379) or with 
whipping under this .tet. but this Act la not a special law Is. 41) 
because a special law means a law making punishable certain things not 
already punmbable under the Penal Code This act is not a special law 
in this sense, it creates no Iresh offences bat meraly provides a supple- 


juvenile offenders Hence it is not intended m this section that abetment 
of the offences herein speciffed should be punishable with whipping , — ver 
Twomoj. J , 7 L. B. R. 63 = 15 Cr.L J.3 = 22Ind Ca. 147. 


OSeners paDisti 
sblewitli whipiiioii 

addition to other 


1 Whoever— 

(a) noets. commits or attempts to commit 
rape, as defined in s 'ilTt of the Indian Penal 
Code 


(6) conapols, or induces any person by feat of bodily injury, to 
submit to An unnatural offence as defined ui s 377 of the said Code , 
(r) voluntarily causes hurt m cominittmg or attemptiiiR to 
comioit robbery, as dermed m s. .190 of the >>aid Code ; 

(d) commits dacoity as defined in s 391 of the said Code , 
maybe punished with wbijiping in lieu of oi in addition to any 
other punishment to which he may for such off’s ico, abetment or 
attempt be lutble under the said Code 
Note,— This sectiou is to be read subjivi to the provisions of s 391 (3) 
of the Cr P C so that a ocntencs «l whipping when the imprisonment 
awarded is for a term le-s than three mouths, is illegal, 4 Bom. L. R. 436, 
This section applies to juvenile as well as to adult offenders 7 B. H. C 
R. (Cr, Ca ) 70. 

Juieuilooiien'icn 5 Any juvenile offender who abets, commits 
wuh* Attempts to commit— 

(<i) any offence punishable under the Indian Penal Code, 
except offences specified in Chapter VI and m sections^ 133A And 
550 of that Code and offences punishable with de.ith, or 

{h) any offence punishable under any olhei law with imprison- 
ment, which the Governor-General in Council may, by notification 
in the dacelle of Irtfliit, specify in this behalf, 

may be pun’shed with whipping m lieu of anv other punishment 
to which he may foi such offence, abetment or vtterupt be liable 
Explatiatioii —In this section the exoiessson “ juvenile offender ’’ 
means an offender whom the Court, after making such enquiry 
(if any) bs may be deemed necessary, shall find tu be under sixteen 
years * of age, the finding of the Court in all cases being final and 
conclusive 

• r’/ 8 4 of thf Ile/ormalory Sfkoal* Art, at p 977 trfra 
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Notes.— i. The scope of the section. This section » not nc»*.t D 
superseaeiis. 3 and 4, but to bo appUed to proper ca>es *itS 

those sections. Ss. 3 and 4 apply equally to jmemle oflendcrj, BtUeUt 
79, The explanation dedniafl *'y«teni/e ofTnulfr" is in aforlve 
with 8 B. H. C R, fCr. Cft.) 9 i 6 A, 432. This act docs not erapew" 

» , .. — t > -^rlsonl^fitlt to commote it mtss 

of whippins should bJ 
to s SLI I. P. c. 5 L B R.J1‘ 


2. Offences under special laws for which Juvenile olfcDden dij 
be punished with whipping — The Goi ernor Gstieral hss d"!.*''! 
{OaietUoflHdia, 1910, Pt.!, p j31. and 1911 Pt I. p Zl> thstund-riib- 



’§§ 5-8.] 


THE W’HIPPIXG ACT. 


975 


•^vith imprisonment for three jears or upwards, mas ne punished 
•with whipping in lieu of any other punishment to which he may 
•be liable under the said Code. 

7. To 8. 392 sub-sec (2), of the Code of Criminal Procediue, 
Aioendmeot of « 1893, the Words “and. m the case of a person 

sgi. .\ct V. ISOs under sixteen years of age, it sh.all not exceed 
fifteen stripes “ shall be added 

8 The enactments mentioned m the schedule 
Repeals are hereby repealed to the extent specified m the 

fourth column thereof 


THE SCHEDULE 


i-KatTMENTs REPEALBn 
.SVr Sf< hfii (a) 


Tear. I Ko bubjeet oi short title Hvtent of lepeel 


1 I 2 ^ H I 4 

.1*./* of If; a,.i,r,,o,-(hn.,,>l foutml. 

1864 VI The Whipping Act, 1864 So much as la uniepealed 

1895 HI The Indian Crimm.il tSection 5 

Law Amendment ' 

Act, 1895 ■ 

1898 V The Code of Cninmal The woida “whipping (if 
Procediue, 1898 R|>eci.«U.\ empowered)" in 

sub see (1) and sub sec 
(3) of s .12 

The words and figiiren "(1) 
Power to pa'^a sente'ices 
J , ofwhippmg, 3 3‘2,"undei 

I the heading “Powers 

I I with which a .Magistrate 

I I of the second class may 

. bciniested’ in Schedule 

rv 

1898 XIII I The Baima Act, Section 4. sub-sec (3). ci 

I 1898 (A), and the Second Sch 

1900 V 1 The Whipping Act, The whole Act 

' I 1900. 
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APPENDIX III. 

THE REFORMATORY SCHOOLS ACT 
Ko. VIII OF 1897.* 


An Act to amend the Law re£.vtinc! to RkfotimxiCiS> 
Schools .4Nd to mvkb njRTnr.R ntovibjos ron 

DEALING WITH YOO’THFUL 0PFE'5DK«'^ 

Whereas ft fs expedient to amend the law relating to 

‘“'y “> '■ ■ 

dealinc with youthful offenders 5 

It is hereby enacted as follows:— 

rij 

1 (U This Act may be called the 
anrcsEilSr' tory Schools Act. 1897 ; and 

t2) It shall come into force at once. 

(8) This section and 8. 2 shall extend J^njetoli* 

India. The other sections shall extend m the 
whole of llritUh India, except the asJCaM 

administered bj the Lieutenant-Governor 
Commissioner of Coorg, but either of he erPe 

may, any time, by nolificalicn m the local Of ^ 

these sections to their territories Iroin sneh il > 
in any such notification. rar«>(r‘'^* 

Koie,-Thi, Mi u,u.« i» 

2 (1) The Rctormstor) School- ■ 

ensTC-** ' i« hereby repealed * 

(2) Rut all proceedings taken. order* Act 

or aothoriaed, and rules made under * , ' 

may he. be deemed to have been respective'! i 
nuthorired and made, under this Ac . j 

(S) Any ennolmcnl ot aocimitnl ‘xt, or IJ''” 

o. i.r .. .n.y b., bo coi..troca to ,oIorlolb>‘ A 
ixmiling iiortioii thereof. 
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Notr,— Having r^gtrd to the pro^isiODS of this section, held in 

21 H. i30, tbit aMaq<strate nas bound to follow tbo rules framed under 
the old .^ct (V of 1ST6) and direct the detention of a juvenile otTender 
until be attains the age of 18 The rulev nnder tUa old Act have to be 
followed, in so far as they arc not inconsistent with the provisions of 
this .tct 

STrimn S'Soi a. i ^ From the dav fixed bt any notification 
X o( isai repelled issued under s 1, sub^sec (3), s 399 of the Code 
oonflc4tfo*^Dader Criminal Procedure. 1882, shall be repealed 
t l. sab-sec j in the province to which the notification 

relates 


Kote.— 8ee 25 C 333 & 12 M. 94. 

4 In this Ait. unicsa there is anything 
Defloiiioo* lepugnant m the subject or context,— 

(a) “ Youthful oflender ■’ means any bov who has been con- 
victed of any offence punishable with tiansportition oi iinprison- 
ment, and who. at the time of such convictton. was utidei the age 
of fifteen ve.ics , 

Note.— C/ 8 5, fipinuafion 0^ the .!</, IV of 1909, at p 973 

sunra and see Ratanlal 903, 

(h) “Inspectoi General ’ includes anv otfitei appointed by 
the Loc.vl Government to perfoim all oi any of the duties imposed 
by this Act on the Inspcctor-Uenei.il : .snd 

(r) “ Distiict Magistrate " shall include a Cliief Piesidcncy 
Magistratu. 


II h. /«.../« 

l'ow«i t 0 eiu ^ With the pievious sanction of the Gov- 
LliiU afld discoD ernoi General in Council, the Local Govetn- 

mentmay- 

establish uud inamtam Itcfoimatory bchool& at such places 
as it may think fit , 

<f>) use as Reforinatuiv bchools, schools Lcut by psisons will. 
ing to act in conformity vvith such rules, consistent with this 
Act, as the Local Go'Cinment may ptesciibe in this behalf , 

(() direct that any sebooU ao established or used sb.vll cease 
to exist as a Refoiniatory School or to be used as such 

Note —The following have been declared to ba Refotnucoues under 
this Act — Xu BtniiAH— ihe Ketormitory a.t i'oangdeh in Maduas the 


School at Detk. 

6. Requisites of Schools 
7 Inspection of Reformatoiy l>chool 
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iraprisonment nnhin the meanins of this asctiou so he to empower 
a Magistrate to make an order under this ,Vct Dstontion lo a 
Rcform•^tor^ School r.anoot be terminated when the fine is paid, L B R 
(189S-1900I 491. 

2 To give Jurisdiction to the Court to act under this section, It 
must find that the offender ts a fit subject by his age —A Sessions 
Jud;-‘ c.a;inot pa^san order for detention of the prisoner m a Reformatory 
in ^upcrsesslOD of the order for imprisonment, without taking evidence 
as to his age as required by a II, 4 C W N LXI & 22S In order that 
a Magistrate ma> have juii'diLUon under the Act, it is necess.iry that 
the oSendet should bo undei IS years of a^e at the time of coavictioiv 
and the Magistrate must on enquiry be satisfied on this point, Weir I. 
B79. Where there is no clear finding as to the ago of the ofiender, the 
Uigh Court might interfere with such an order as ona made without 
pinsdiction, either in appeal or in revision, 21 A 391 (P. B ) The 
warrant of commitment should state the ago of the convict and the 
period of his detention in the school, H H C Cr Rev. Case 99 of 1907. 

3 Uinimum period of detention must be three years — Where a 
juvenile offender (11 years old) nas convicted of the offences of house- 
breaking and theft in a bmlding (ss 4S1 and 3S0, I. I', 0 ) and 
sentoDced to 1 year's rigorous impcisonmont, for such ofienee and m 
lieu of undsr-goiQg the imprisonmeDt. directed to bo detained in the 
Reformatory (or a period of 2 years, htld that tbs order was illegal, 
bung contrary to the provisions of sub-sec 1} of this sect ion,, Rataola! 
947. 

4 The Court hat a discretion at to whether a particular Juvenile 
it a fit subject for a school.— It is not evary boy that is convicted that 
can be sent to a Reformaory School, but only such as ara found to bo 


■ t b ■ I- 



6 Rules defining what youthful offenders should be sent to the 
Reformatory School, &c. — Under a. 22 of the old Act, the power to 
make rules was vested m the Governor-General in Council, while sub- 
Hcc (3) of this section confers such power on tho Local Governments. 
The Madras Government m an order (Q. O , No, 931, Judicial 
dated 23rd July, 18J7),bas ob<4rved that tbr operation oi tbs rules 
framed by the Goverum.'nt of India has been saved by sub-soc. 
(2)tos 2 supra., and has decided that it is not necessary to frame 
new rules, 21 U. 430 at 431. .The rales regulating the period for which 
youthful offenders may be sent to Reformatories, are abstracted 
below 

(d) Bengal Rules. —(1) Yonthfol offenders whom the Court or the 
District Magistrate, as the case may hs, docs cot think fit to disebarg 
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for live %e>r:> .s p.rtjaly Weir 1 881 . But 3 L. B R.46 -2 
Cr L J 733. In M H C CrI. Appeal SSSof 1903 d diicaiun thii .in 
iCcu«od -hould Ih? »eul to the KeforniUnrt r>..liool loi ave leirs w.is held 
to lie ille.^il, when h" would ittain the a .,0 of 1-1 liefuiL’ the expirv of 
the hie years The nttcition of the lower Court iv.t^ ili iwn to O <) 
No H17 dated ISth 1905. lu whith the form ot le. 4 al -eotciKes 

asliiddoiinoi the High Court le sanvlioned l>v iTOtonuneiit, For 
Midra.. Hule-. ..ec Loetl R d O I lOl-lll I For lljinbav Ku!e^ List ol 
LocWRul '3, Is&i. I 160; Central Provinces. List cf Local R AO 1306, p 2 J 

For similar rubs m the UsiTt-D I’ltniNCts, s.v (l(i:clle, iOth 

Julfi.IVj;,Vx. VI pp 167-lb3 ; 111 iitla. B r/HU Ortre/h- 13 7, Ft I, p 
1057 Mssvm, Jtaim O.iretfe, 1899. Pt I p 180 

(Ol PunjiVj R.iht — I It should be noted that the only Courts cm- 
j»ower-d u d riet louthful olTcndecs to be s.iittithc R’form.ttory 
School are ^lui the Chief Court, (b) tbo Court Sesuons of (c) a Dis- 
trict Magistrate, and (d) any M igistrata speciMh empowered b> the 
Lo^al Goiernment in this behalf The Local (.loierument do not it 
present propose to specially cmpo»er any other Magistrates, but any 
Magistrate who his not hcon so eroi>owered cti-iy under a 9 of the \ct 
refer the case o(any youthful oUendcr to the District Magistrato towhom 
he IS suhordiuato, and ill Magistrates shou'd do so in snitalilu eases 

II \ yoQthful offi'iider Is defined as nieinin; aii> boy who b, vs been 
consicted of any offence pum-bable with tr.iasportttiou or imprison- 
uisst, and who ut the time of eucb conviction, w.ia under the age of 10 
sears , md It la incarahent on all Cour.s and M.igi>trites dealing with 
ciscs of youthful oSendece. whether epeoally empowered or not, to make 
a pretimmary inquiry and to record a finding a> to the age of the offender, 
111 taking the medical evidence mentioned in p.iragnph IV (a) of this 
Circular, the opinion of the medical officer as to the age of the boy should 
inysnabiy be recorded, 

III Under Punjab Government Notihcation No 427- dated the 2nd 
(Jetober, 1003, u Court or Majlistrato eonsictmg any youthful offender 


School. 

List of offences apeciGed, (1) Chaptor XII; Ghaptsr XVI, except ss 
302,305, 301 307, 308,311 to 318 (mclusivel, 123,351,307. 872, 373. 370. 
and 377 , Chipter XVII except a. 384 to 389 (inclusive), 305 to 402 
■ iiiclirsiio) and 413 ; and Chapter XXII ot the Indian Penal Code ; 

(‘2) section 19 (1) of (lie Crtintnal Tribts .Id, XXVII of 1871 or 
(3) any abetment or attempt IQ connection with any each offences 
above detailed. 
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IV. It should be borne in mind tbst before tecordiD; .iq order 
directing the detention of a boy in the Beformstory School, Courts and 
Magistrates should satisfy themselves— 

(n) aitsr taking medical evidence that he is not blind, lasane, idiot, 
leprous, tuberculousi epileptic or suSering from anypermaneot 
physical incapacity for tndastrial employment, or - 

(b) that ha has not been tvice previously convicted and sentenced 

for anv offence under Chapter XII or Chapter XVII of tb! 
Indian Penal Code Two ores-en more previous convictions 
under other chapters of the Indian Penal Code do not in 
themselves render a boy inadmissible to the Eeforinatory 
School provided that the aggregate smcunl of impcisonmen 
undergone does not exceed three months, or 

(c) that he has not been previously convicted under s. 377, 1 P 0 , ot 

(d) that he has not undergone detention m jnl fet a cerioJ or 

periods amounting in all to three months. 

A youthful onender with any of these disquaUScatioa* will not be 
admitted into the Reformatory School and Courts or ' 5 ,,- 

deal with such au oBender in the ordinary course under tbe 1 
Penal Code, or Under B 5G'2 of the Cr P.C. 

These rules will, it is hoped, »eoure ae inmates o the 
School casual criminals and fir*t oflendera capable of j 

will erclude tho corrupting influence of mcorngible ®. * 
boys who have already ic.irat the evil that can be learnt in jaii. 

V. Section 8, .ub-iec (1) of tie Belotm.totv School. Act V”S“ 

the pieriod for which Magistrates must order detention i 
smatory School. Tbie period cannot be less than three o « -„v 
seven years. This aection should be read m 1!J03, 

Government Notification No 427'B, dated^^the 2nd^ 

“ Itbit 

years 

tbihi 
CO be 

. ■ story 

■ of hi, ceiiteoce oeiBS 

c^’icelled ■ ,d bra court or 

VI. Besides the case of youthCal t'sMbioined lO 

Magistrate of one of tho offences apecihed ft »“'■ = cchools '’’"I 
graph III of this Circular), s 10 of the nWaalorv bchool 

tempf.vted another case m which detention m t . .-f^jsil power 

- -■ v--“ 

' Rs^ormiitory^^^ 

the District Magistratu will, of coarse, 8?‘!‘‘''luu8*e (af 
the Local Government under s ^^OoviriiBe''' 

matory Schools Act, published as Punjab . n jtnet ^ .v. 

No m-A.datedthe.’ndOctober, 1903. Should m CM 

coniider that the youthful ofijuder, though n 
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Reformatory under those rules, is a proper person to be an inmataof the 
school, he must refer the case to the Iiwal Government 

VII. ^gistrates should mate Iree use of th'e provisions of the 
Whipping Act, of 8. 562 of the Code oi CtwaioAl Procedire, and. of s 31 
of the Reformat iry Schools Act. ladetlingf with boys,— and should refrain 
from sendmg boys to the Reformatory School in cases where they can 
he suitably dealt with under the foregoing provisions of the law. Boys 
sentenced to whipping and found unfit for it should ha sent to the Re> 
formatory School and not to jail 

VIII Under the rules made by the Local Govirament for the 
classification, separation and daily employment of youthful ofienders, 
boys detained in a Reformatory School will be classed m two divisions, 
a senior and a junior, and each division wil, be suo-divided into two 
eub-divisiona, A and B The senior division will consist of boys above 
fourteen and the junior division of boys under fourteen years of age 
Sub-diviaion A will contain boys not m sub'divmon B, and sub-division 
B will contain (!) boys who by reason of previous oSences, whether the 
subject of crimin.*! prosecution or not, or of the character of their 
cffience, or the ciicumstitices under which it was committed (offences 
against morals and 'erious organized offences, whether against property 
or against the person) appear to have marked criimoal propensities , 
(2) boys who have be m >n jail, except tbo^ sent to jail under the pro- 
vise LO 8 . 12 of the Reformatory Schools Act temporarily, < e , detained 
ID Jail for want of acoommodation m the Reformatory School , (3) boye 
whose pareuts are habitual crimiDale, >nd boys who have been subjected 
to family infiuencea aad varroundingi which are hlcely to ptejudioa to a 
life of crime In directing the d>>ten(ioa of a boy in the Reformatory 
School, Magistrates should, with reference to this rule, record their 
opinion aa to the sub-divuion in which the boy should be placed while 
tindei dstention. 

IX When a Magistrate orders a boy to be detained in the Refor- 
matory School be should by telegram ascertain from the Superintend- 
ent tbsreof whether accommodation is available If there is accom- 
m^aticn, the boy ohculd be sent at once to the school, otherwise, he 
should be sent to the jail prescribed by the Local Government m Noti- 
fication No 426 dited dud October, 1903, and the Superintendent of 
the Reformatory School should be informed of the jail to which he is 
sent, or to which ha may thereafter be Iransfetrad. 

X The Honour.ibJe the Judges truiit that the foregoing instruc- 

tions will be obsetied strictly , Appellate, Ravisional and Controlling 
Courts are specially enjoined to keep » watchful eye on Subordinate 
Courts, and should report to this Oonet any Magiatr.ate who disregards 
these instructions, P. B.. Pt II, p 20 

For forms of warrants of commitment to a Reformatory prescribed 
in the Punjab, se,' 1903 P R Evecutive No 2. pp 4-6 

9. (1) When any Magivtrate not empoweied to pass an order 

under the last foregoing section is of opinion 

Procedura wburo that a yunlhfal offender convicted by him is a 

unord^^ruDder 8 8 • . • ■ ... I 


forward the youth . 
he 18 subordinate. 
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(2) The Magistrate to whom the proceedings arc so submitted 
may malce such further inquiry (if any) as he may thick fit and 
pass such sentence and order lor the detention in a Reformatory 
School of the youthfal offender, or otherwise, as he might have 
passed if such youthful offender had been originally tried by him. 


Notes. — The District Magistrate alone is empowered to act aider 
this saction. He is not entitled to transfsr a ease received by him hom 
a Subordinate Magistrate to a Sub-diTisiocal Magistrate for disposi n 
the Sub-divistonal Magistrate makes an order without junsdietioa « lo 
infra would not disentitle the High Court to set aside the order ii 
Revision, 2 L. B. R 12f. 

2. A substantive sentence most be first passed by tb® 
superior Magistrate and not by the trying Magistrate.— Oo a coavic- 
tion for theft, a youthful offender was forwarded by a third-cU»s 
trato to the District Magistrate as a proper person to oe an inmate o 
Reformatory School The District Magistrate without , 

sentence, ordered the accused to be detained in a Refor.nitoty 
Held, tha 

in all cas • 

instead of 
to a Relor . 

sentence ‘ , , • 

to which • . 

Rev. Case .lUo of luva 


Power ot JUalS' 
trates to direct 
boja under flfteeo 
seateoced to im* 
rnsoomeat to be 
sent to lleforiua- 
tory «cbOol8 


10 The oflicer in charge ot a prison in which a 

offender is confined, in eTecution of a senteoc^ 

cf imprlsoniDent, may bung him, if . , .jijg 

then nttained the age of ..diction 

District JfHgislrate within whose 
such prison is situate; and sue ^ ^ 

may. if such youAfuI offender “Pf "f,‘^,tory 
proper person to be an inmate o 
School, direct that, instead of undergoing det’"®' 

tence, he shall be sent to a Reformatory School, an , 
cd for a period which shall be subject to the same .gr,o.l of 
are prescribed by or under a 8, with reference o 
detention theieby authorired ^ 

Noles.-l Ihe Court ouebt to detormioc the e>«'‘ 
offender — \ Magistrate acCmg under this thii finilm? 

the age of the juvenile offender, and m accor not 

direct his confinement m a Reformatory School ..-dgr a partical'*^ 
the Magistrate merely to find that the p r, R (Crlf^f- 

age UB 381 Sec also 25 C 333 at 340 and 15 1, r , abject 

2. An order under this section is a judicial under 

to revision by the High Court— The order ot a - ^ d,Rg afiJ 
this section is not an executive act. but a s H 

the High Court lia< jurisdiction to revise it jjjj pri»oc 

the Magistrate has to taW evidence as to the , p^tence *' ‘ 
— in^lve the u eU'/J-V 


and as his proceedin 


the due exercise of a judicial discretion, such Procw p Code 

judicial proceeding within the scope of ss. 4 an • jj gf jgoJ, 
381 ; Bat.nlal 494. Bnl m B H. C. CrI m*« 
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}Iadrjis High Court n as mclioed to the Titsw thtt the ouler ims'BJ 
by A District Ma;istrAta under this section wa» 4U evecutive act ind he 
could himself rectify an) error in his ordai It is doubtful whether it 
IS a cjse within the meaning of s iS of tht Letters Pn'e’it, 14 B. 381 
,\t 383- 

11 ( 1 ) Before directnij; an\ youthful offeiiilei to be sent to a 

I ^ Beformators hchool undet s 8. s 9 or s 10, the 

i:air> *nil iidJiiu (onrt or Migistrate shall iinjiiiie into tlio 
t* question of his age, and. aftei taking ‘»uche\i- 

dence (if anj ) as may be deemed necessiry, 
shall record a hnding thereon, stating his age na neai Iv as may be 
(•21 A Riinilar itnjuirv shall be made and finding lecorded by 
evert Magistrate not emiionered to pass ao order undei s 8 befoie 
submitting his proceedings and fornardmg the youthfii' otfender 
to the District Magistrate as required by s 9, siih scc (J) 

Note — The exact age of the ofTender must be found —Before in 
ordsr for detentioo in a E&fomi ttory School can he pas»ed in lieu of a 
sentence of unprisoniuent, there should be a deSuit’ fitidiog as to the 
age of the accused and isto bis being a tit subject for a Reformatory 
School, a C W N $76 hVf also Weir I 879. f4 B.381: Ratanl&l 
726 it IS genetally desirable that when ic is procurable theie should 
he some leliihle evideace as to the age of the ticused, sspesially when 
it may he neceRsaty to detemnii the period of tbt detention which is 
limited to hisattaining eishteen of ag«, 27 C 133 See also il C. W, 
K XI “ In some ca>es. It i$ not necessary to a&pertam the exact age of 
the prisoner boy 8o long ss he is not over fifteen, the Magislrat ' may 
Tightly fix a period of tbre.i yvars, ot if the boy ts not over eleven,— he 
mav safely ns a period ot seven years, without further inquiry But if 
inquiry i-. necessiry in oidei to dx the period as it would be when the 
. ’ wishes to EOdke th.- period vs iTig 

■ »t find as well a-, he can, the exact 

icrty to leave the decision of the 
’ Per SitPPUASD, J , 24 M. 13 at 
1 I '• ive delay in the disposal of a case, 

th" Madrai High Couitin it' pi iceadings, j No IdllO of 1010, dated 
Itth November 1‘JIO. obseived that this section did not render it 
obligatory on Magutrat-s, to record .'Vidcnce as to age though it was 
advisable to take in expeit’i. evidaoce But niei‘‘ly asking the accu'dd 
what bis age s and recording hib answer would be UKUtncienl unless 
there IS no cbauce vt all ol piocunng better evidence. 1 L B R 126, 

12 Every youthful offendei dueoted by a Court oi Magiituite 

to be sent to a Reformatory School shill be -iunt 
Government to to such Reformatory School as the Local Gov- 

determina Hefor- . ^ i i j . 

matory School to ernment may, by genei il Or special Older appoint 
which euch oBeod- for the reception of youthful offeiideis, so de.ilt 
er<i (.ball be eent with by such Court or Slagistiate 

Provided that, if accommodation m i Retormatory School is 
not immediately avaiHble for such youthful otTeudei he miy be 
detained m the juveni'e ward or such othei '.uitible part of a 
prison as the Local Government may direct— 

(a) until he can be sent to a Reformatory School, or 
(&) until the term of hia original -sentence expires. 
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whichever e\ent may 6P3t happen. Should the termof hisorigmsl 
sentence first expire, he shall thereupon he released, but shoaH he 
be sent to a Beformatorj- School, then the period o( detention 
previously undergone shall be treated as detention in a Reformi- 
tory School. 


13. (1) If at any tune after a youthful offender has been sent 
to a Re/oimatory School it appears to the Com- 


jcuiB not to be the case may be, that the age of such jouthlnl 
offender has been andersUted in the order tor 


Mertion.lnrTh.rhrmir.ltom ‘k* 

eigiitecn years before the expiration of the period for 


eigmecn years oetore tne expiration oi me uclu- , 

been ordered to be detained, they shall report the case or 
orders of the Local Qoverament. 

f2) No person shall be detained in a Eefortnutory 
he his been found b> the Local Go^'ernment to h.iie .itta 
age of eighteen jears. 

Diselisrse or re- H The Loc.il Government may at any 
“ovVr'nm^enT"” order any youthful offender- 

(o), to be discliaiged from a Refoiinatety School ; 

. trt another, 

Oovera* 


. (6) ■ 
such 8Ci 
ment • 

matoiy School shall not be increased by such removal. 


a Befcr- 


Power to Gover- 
soi-Genrral i o 
C'ouolII to diri-ot 
use or Ke/oroia- 

Tjnee lot rctcption offenders directed to be sent to nu) 

P Court or Jfag.strate m anv 


School by any C 
province. 


Council 

sar 

face 

thful 

_ tory 

other 


(2) Any such order may also provide for *!lL^lad imy 
jouthful offender, and the cost of hia 


anj such further directions as maybe necessary. #ttd 

bote— In sub-seo (1) of thii action for ‘!S'* 

'any other province’ respectively the vmrds ^ 

Hyderabad Assigned Dislncts. the Hyderabad Kb’IU j tl 

Caiitoumeut of Secunderabad, Hyderabad Ca ,„,i Bucbae.t^ 

. . 'Ol5« 

njvBt 

j}fa 


ot India in ths Foreign Ueptrtmcoi.. 
Novonibec, Ifl'Jl , and No 3241-1. ” 


menv. a’o. *" _„,i, Aoini't. 

B., 

shall be substituted. 3 C. W. N.XYI.-^rernwi« 

No. 2770-1 B. Voutbfal prisoners ofCoorg. it hi boc* 

be seat to the Reformatory School at Chmis'l-’r 
B. A O VoJ. I, PI II. r> 111 . 
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16. Nothing contuiaed in the Code of Criminal Procedure, 1882 
Ceriiin orders (“O"" 1893) shall be construed to authorise any 
noi subject to ap. Court or Magistiiate to alter or reverse in appeal 
peal or revision Qp retisloa any order, passed with respect to the 
age of a youthful offender or the substitution of an order for deteu- 
tion in a Reformatory School for transpurtatiou or imprisonment 


Notes — 1 Exact scope of the seetion,— “This section is not well 
drawn ap, but apart from obvious verbal criticisms its object is clear 
eaough It does not exclude the exercise of Appellate or Beviaional 
junsdictiou under the Cf P Code in all cases where the subordinate 
Court has ordered an oSender to be detained m a Reformatory School 
The exclusion is limited to two specific nutters in regard to which the 
legi'latare considered the Court trying a youthful offender better placed 
in arriving at a sound conclusion than an Appellate or Revisionat Court. 
First of these is ths age of the youthful oSmder, a finding on which is 
under a 11 , a necessari coaditioo precedent to, every order for deteotiou 


Sehool/or tranapertation or iinprisonmrnf" Those words are not '"ery 
general and, if read in the^absolute literalness, would protect the most 


whether unde; the ciccumsUnca» impruonmjsat would b« more bUiUbl), 
as well as upon the question of agj, the Court having the youthful 
ofiendec before it, and observing his appearance and demeanour vtould 
be more likely to be right than a supuiior Court not having that advan- 
tage But there the advantage ends . This section Cannot 

have been intended to enable the mo^t yunioi Migistrate in the country 
to make .it pleasure orders subeiitutiog deteution in a Reformatory 
School for imprisonment in any case whatever for piisonoo of any age or 
class or of either sex for any period of tune in absolute disregard of the 
Act, without the possibility of correctiou If this viiw is right, the 
words in this section protecting from appellaiie or r;v(--LQual laturfsrence 
(he substitution of an order for detsutioa in a Refotniatoi> School for 
transportation or impcisonmeot must be read with ab-olute literalness 
The substituted orders to which the sectioa refers aro orders made under 
s b or 8 U or s 10, nut orders made outside (hi Act aud wholly un- 
authorized by It It the order le au ordei for substitution within the 
meaning of thess sections then a 16 applies and tbs order cinuot be 
altered or reversed m appeal or revision If it is cot an order fur sub- 
stitoVivn witViTti themeanYiis *Atii*ae«!cUt>ti's. xVisdii, 16 hoes riot apply 
and It may be altered or ruvereed like an} oth^r illeg.il order I do not 
think that this construction docs violence to the terms of this ssction 
It cannot be said tbit the section u unambiguous but m such a case we 
are at liberty to put on it a eon»traction m accordance \sith the lutention 
of the legislature.'’— Per STRaciiev, C J , in 21 A, 391 at 395-396. 
This section only precludes interference of a superior Court with the 
original Court’s order so far as it (a) determioss the age of a youthful 
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ortender, or (i) direct-} ihe «ub4ittition of <htt»iitioii iii h Rgiormiwry 
SchooHor tfinsportation, or ‘ ' ■ i . 

made Without lunsdiciion, < 

tho pronsions of the Act, ' ' ' ' 

and 159, and re/erriu<] to 20 ‘ 

609, -25 0. 333; 21 M. 430; ftc-/«r/e Bradlaurjh, 3 Q. B. D. 509; 
Oohnial Bank of yfiiityalasiar, !<. R. S P. C. 419, 1 L.B B 63 

It does Bot affect the jari!>diction tif the High Court to 
revision the leoafity, etc., ol tentonce or conviction, 5 C. W. S. 25 
in 5 Sind L. I(. 173 = 13 Cr L. J 44 = 13 Ind.Ca. 234. 
trato awarded iinpnaonmenl lot one year ,uid conjojoted it to a 
tentiou in a Reformatory for four yctrs. It was held though the J 
Court in revision cannot interfeie with the last order diccctly, yet i t 
substitute whipping for the origiua! KCatencc of ciqorous ‘“1'.’’*®°''“' 
and since whipping cannot hecommu ted into detention in a Relofo* • 
the latter sentence will become lucffcctivc 


There is nothing in ibU Act which deprive? a cojiviU of li'» » 
appeal from a conviction All that i» piovided l>y the ' L .-mj 
the convictiou and the pn nary seoteuce of imprieouineut 
ilnal, there can be no interier-mcu by the ^“h'eqoeiJt owet 
the accused tio be >ent to a rolonualory. 1910 P 

If an order foi detention m .» Reformatory bchool iu 
for transportation or iinprisouiueutbe not proper Jy 27 C 1331 

' * , ' . 7 ' ,trate»eaWore» 

A • • • • • ■ m to 

* I in i Kcformi- 

order. ^ 
the esaet *v"F* 
.^.'1 *907 P B 

- . iVi*.-. uot hoecrrf 


of the powiers of ii Court of Appeal or lUruicii, 


Vf.S 


terial order directing the deieution of tbc . ..y offence 

School when the petitioner had uotlHieu toiiM<'te “ hod /jr 
not been te/itencoo to any term of ijnprwoniacut ® j .'.'.rub® 

which alone detention 111 . I Bcforio itoty coiila “ 

6 Bom. L R. 550. where mliowiM^ 21 *.i ... ,jt Rc'i?'”', 

that th.i section doev not caeludo the t.,. dr-r'" 

jurHdu'tion in ml cases, where the Suboidiun lUeevilus'e 

an offenusr to be deUineil in a llcfonnvtory • aC" v. 

isliiiuted to a few ta«c? such as the ‘,t ,, u /k-W t’’'* 

youthful effenJer In 28 C «3“5 C W. N.211 1‘ cl* cf 

ro»er of the High Ooorl rem.ioJ .ot.ol 

legality of any sentence pasvcd upon .v J'*'®*! t'ourt % f 

therefore an order 'of detention fo* four J®*!'*. ' -...irnc 

the youthful offender to be whipped by ® 

W.ff 210. See. however, 3 C.W M. 576. j e,id«flce 

2 It U desirable for the Coart to record 

as to age,— In 27 C 133 at 136, pniwv and 
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[irocurabU, tlif re -bould ixj fcOiue lelublc e\idi»nce on the point, and 
Cspeeiilly when It inaj be nece«»arv to determine the penod of deten- 
tion which u limited to hia »tt\ining eighteen years of agi ” In M H 
C Cr Rev Case 93 of 1905 .i Sessions Judge without coii'-idering an 
appsil on the lujrit-. to whether 4 box wasrightli conxicted or not. 
cr .1' to the proptmt} of the veateiiLe, r»rjrsed the conviction and 
»emcTC •. and ordered a new tr' il '•impf} on the intomprehensible ground 
tbit (he ^lagist rate's order a« to tba box s deteotioii in the Reforuiatorv 
w not legally made as the M igistntc bad not made a judicial inquiry 
as to the age of the l,oy Hat the High Court oWned that u idei this 
S"c:iou the Jndge IS prxhibiiail from interieriug with the Magistrate's 
order and his cafe dutr >' to determine wh ‘thcr the boy is guiltx or not 
and if guilty tiie proprietx of the substintiie sentence of imprisonment 

III -\r., it u. i.'rwiUn, I, Siluu.U 

17. \piiointnuiU of SiipeimtPndent ind Coiiiinittte of Visitors 
or Board uf Man.iifeiiient ..... 

18 Supermtendi'iit inn iipeiis.- xoutliful oirendeis to cm- 

ploxeia of laboui ... .... 

19 L incell ition of •Ken'-i 

20 Dete>m'iMtiui) of II- ..... 

21 Caiitell.itioii of Ikmis.- m » is,- of ill tieatmenl , 

22 III) SupeuiitHitdent to be deomvil gu.iuliuu of \outliful 

oftetideis i/i) Fowpi to apiiK-iilmc xoiitliful otTr-mb-i . , 

23 Duties of Co'iiiniUec of Vi-itDis • . , . 

2i POWCIS of no.ll.1 of lIllUgi'IIK-Ilt . , 

25. Power to .ipiH/int TniHt.-es oi nth-i M.i.i.igei •» of A Sohooi 
to be .1 Bo-iid of JLiiiigeiucol .... 

26 Power of Bond to mike nib's . . . , . 

/I —or/,. I,,, i.l.ili..,, X, 

27 Peu.ilti for iiitioductmn or imiioi.tl or suppK ol piohibt 
ted aiticlc^ and comrauiiic.ition viith \outhful offenders 

28 Penaltj foi abcttiiis: esi .ip»' of youthful offendei . 

29 .\rrest of est-ipid louthful offender .... 

r - 

30 d.Vj., ,./,</ /../ 1, ^ ///<•/ /W». V/. /// 

31 (1| Notnilliit Hiding inx thing contained in this Act or m 

I'oviiir to dial lu uni Other enactment for the time being in force 

?c.utbfaiotfenHer*' Court lu.ii.if it sliull think ht, instead of 

iniiuiling guis seijteiicing iiiit youthful offender to transporta- 
tion or lujpiisonment oi directing him to be detained in a Refot- 
mitory bchool. orclei bin) to be— 

(u) discharged after due adiuonition. oi 

(b) dehiereU to hii pirent or to his guardian oi neaiest adult 
reliitiie. on such parent, guiidiin oi reUtiie executing a bond, 
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offender, or (6) directs the subititation of datetiticm lu .i Reiorcutcr* 
School for traDsportatioOf or imprisoimient, where bUi-b dateation h aat 
made without jurisdiction, or is not otherwise having regird ta 

the provisions of the Act, 21 X. 391 (F. B.) oiemdtng 20 A. 158 
and 159,.ind re/err»t<7 to 20 X, 180; 1 Bom. L R 162 = 1 Cr. L. J. 
609; 25 C. 333; 21 M. 430; ex-parte Bradlaugh, 3 Q. B. D. 503; 
Colonial Bank of /f lestralaeia v. IFtflun, L R. S P, C. 419. 1 L B.K 64 
It does not afiect the jurisdiction 'tot the High Court w 
revision the legality, etc,, ol sentence or conviction, 5 C. W. N. ilO 
in 5 Sind L. R. 173=13 Cr L 3. 44 = 13 Ind. Ca. 284. 
trate awarded impri&opmeut for one year .lod commuted^ it 


I---- - MCI of Ins right al 

appeal from R conviction AB that js provi^d hj 
the conviction and the primary sentence of iUJpri»onJneiit *i* 
final, there can be no intenereiice by the subsequent 
the accused to be sent to a reform itory. 1910 P. B “ 

If an order fur‘ detention in .i Reform itory out 

foe transportation orimprisonineuthenot properly 133 ; 

. . . ... . • »eiiteiic«» 

Ue?ot 0 i- 

,i.F R 

»<»r« 

, ' • .^g. F 

of tho Mowers of a Court of Ajij’cal or ^Ti 9 io«, ..a, jukciw 

18-«07P W.R 43..S0BP,L 11,55. 

tenai ordei directing the deteution ot the 

School when the petitioner had notlwen cotivioieO 

not been sentenoed to any term of laipnaoiiuieut or ^ 

which alone detention in a Refoim »tory ,p os itwi-*', 

6 Bom. L R 550. where lollotontg 21 * R-vj^nnA 

that th,( Section does not e-vt-lude the «.vctcis«o* '^Uoari bs’ Jir.ciM 

jurisdiction m ail where the auho^^mate 

an offender to he detained iit a Reform itory . ot the aS® *u* 

ishmited toafew cases such as the ^eteMninat o t 

youthful offender In 28 C 423=6 0 «./* 'tn^ prefrA', “ 

power of the High Court remains intact to con _ ? 

legality of any sentence passed upon a juven 

therefore an order of Uetentjoa for foot 

the youthful oflandei to he whipped by «ay oi » 

W. N 210. See, hosvever, 3 C. Vf N 676 nt evlif*®^* 

2. It IB desirable for the Court to !?^jj ol»er''''^- 

as to age —In 27 C. 133 at 136, Puisin- '* 

do not desits to be understood as holding th* ‘ ,,u^-ofs 

circumstances competent to find from tho **^1’ , ' „ 

victed by him that ha js a youthful offsnder i jjjg th»t »***“ 

in the Act, but we think that it is generally 
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prixurabU, tljf re 'Ijould lie some lelwlile erideocc on the point, and 
ei-peeially when It luaj be nccessArv to determine the period of deten- 
tion which 13 limited W his attammg eighteen years of aga ” In M H 
C Cr Rev Case 93 of 1905, t Sessions Jadge without considering an 
appeii on the merits is to whether a bo\ wis rightli convicted or not, 
or as to Che proprieti of the •>enteace, reversed the conviction and 
~ente iCi, and ordeied i new tnil <imp]y on the incomprehensibli’ ground 
thit the Magistrate’s order is to thj bos ’s detention m the Ref jruntocy 
V not legaUj made ,is the Migistrstc had not made a judicial inquiry 
4s ro the age of the l>ay Itut the High Court observed that undei this 
section the Judge is prohibited from interfering with the Magistrate's 
order, and his -.ole dutj is to determine nhetber the boy is guilt' or not 
and if guilty tlie pioprtLtv of the substintne sentence of impriaomneiit 


lU.- xt <■/ S<hoi.h 

17. \ppQmttueiit of Siipeiintendeijt md Committee of Visitors 
or Board of M.m.ivement ...... 

13 Superintendent m" IiceiiM- louthful otTendeis to em- 
plovers of Uboui 

19 C incelUCum of license 

20 Deieitnui itioii of III en*v . . . , . 

21 Cmiteil iHon of license in 0 i'i of ill tieatmeiifc , 

22 (i») Supeiinteiident to be •leeiiied guardii'ii of vouthful 

offenrleis i/;i Fowei to .ipinciitn-e vouthful otTender . , 

23 Duties of Co'tiiniUee of Visitois 4 . , , 

2J Poneis of Boiid of Mm igunn-nt . * . . 

25 Pont! to ipijoiiit Tiiist.-es 01 otii'-i Maiiageis of a School 

to be .1 Boiiid of M.m igeinerv . . . 4 . 

26 Power of Bo.iid to maki- I iiles . - . . , 

I\ -<lrh:..s n. ..lol.oU h. U. 

27 Penult) fm intiodoctjon or remotul or suppU of piolubi- 
ted .'iticles and (.omrnunic'ation with mouthful offenders, 

25 Pen.iltj foi abetting escape of youthful offendei , 

29 Arre«t of eat.vped touthful offender . , . , 

30 lui Ut /Jf oi I'Hm, s,/, /// 

31 ( 1 ) Not'Vitliat.mding in'thmg contained 111 this Act 01 m 

rower CO Ual in an> othei enactment foi the time being m force, 

soullifunffeuders* Coiirt luuy.if it shall think fit, inste.td of 
Ini-ludins Kwis senteiluing niij youthful offender to transporta- 
tion 01 irainisoinnent 01 ilirecting him to he detained in a Refoi 
mitory School, oidei Imo to.be— 

(uj dischatged .iftei due adiaunitlon. 01 

(f/j deh'ered to hii parent or to his guardian 01 neaiest adult 
reUti'e. on such parent, gmrdian or leUtue executing a bond, 
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directs the aub,tittttion of clstpiitio 


1 Heiotniiter/ 


^ hkhiuu, oc iHipriaoiicjeiit, whero shlu asteution i' nol 

made -witliout jurisdiction, ot is not otherwise illegal, hawns regard ti 
the provisions of the Act, 21 A. 391 (F. B.) oiernding 20 A. 158 
ROQ A. 160; IBom. L R 162 = 1 Cr. L. I 

609 ; 25 C 333; 21 M. 430; ex-inrte Bradlaunh, 3 Q. B. D, 509; 
Co^oMtaJ Bayik ot A iutralaaia y Willifi, L. R. 3 P. C. A19, 1 L B.R 6S 
It aoea not aflect the jniisdictioii of the High Couit to ccajider m 
revision the legality, etc., ot sentence or conviction, 5 C. W. X. 210 
m S Sind L. R. 173=13 Cr L J. 44 = 13 Ind. Ca. 281, aJUib- 
trate awarded imprisouiaent foe one year and commuted it to de 
tension in a Bofonaatory for four years It \va» lipld though Hm H'gli 
Court m revision cannot interfere with the last order directly, yet d 
substitute whipping for the original sentence of rigorous imprisoameot 
®mce whipping cannotbe commuted into detention in a Reforniator'', 
the latter sentence will become ineffective 


Thera is nothing in thi» Act which depcivB'sa coiniit ot hia ngtsof 
appeal from a convioijon All that is provided by the eei-tiou ii 
the conviction and the primary scoteuceol iiaprisoiiDieiit bi'e bucoor 
final 1 there can l>e no interfereoce by the sul>,efiuent order tlireififiS 
the accused io be .-ent tc » reformatory. 1910 PK (Cr.)34 

If an order fur detention in a Refounatocy Bobool iu Biib-iitaiion 
for tranaportation ot impri^oumentbe not piopeclv pa»8ed. a Coun 
deharrf'i • ‘i- — j - 97 p !«; 


also 5 ( tV ' . • f •, 

an acci 

ment, 



not been sentenced to any teem of imprisouiueut m 

which alone detention in a Keformafoty could \ c •.iib-titiiw •“ 

6 Bom. L R 550, wheie followimj 21 A- 391 <F 

that thi. Section doea not exclude the cxciuse of ^ppiildsor 

jurisdiction m ail case*, where the Suliordiuate ' ^ijus'oa 

an offender to be detained m a Betormatory of 'f'* 

islimited to a few casee suehaitlre dutpriuUUtiO'i ,'',1,,. i6i 

... -r 'JlmJar It; r7“;i’;„s 

. .cnile offender 

, . t!„ JJwli 

the yoathfiil offsnder to be whipped by "-iy ®f disciphiu, 

W. N 210. Scp, however, 3 C. W. N 576 

2. It 18 desirable for the Court to record 
as to age —In 27 C. 133 at 136. pBisxrr ami ””•“"^7 ' udc"'®'' 

do not desire to be understood as holding that a - wrjoo 

circumstances competent to find from the appearaorc, 

victed by him that he isayottthfnl offender within tne« ,t n 

m the Act, but we think that it is generally dc^iraoic 


1C>”»1 ] THr Ki:n)i;MVTOi{Y schools alt- 


oso 

procurable, tUfro -.liould I'S Eftijw leluWa eridence on the point, and 
espeonlly when u inaj he necessjry to determine the per'od of deten- 
tjou which IS limited to hiS attaining eighteen rears of sga ” In M Jf 
C Cr Rev Case 93 of 190S, aSes-ionb Judge without coniiidermg an 
appeil on the m’rit<! is to whether a box wasnghtlx eonncted ornot, 
or ,if to the proprietj of the --eQteRce, reversed the conviction and 


and if guilty the piopru-tx of ihe substintiie sentence of imprisoument 

///.— S,hiu,is 

il. Al'pQintiueiit of Jxu|>enntcndent icid Coniuuttce of Visitois 
or Board of ?Ian.vKeii»<*nt ...... 

13 Superintendent ni i' liceo*.c loutliful otTeudeis 
plo\eis of laboui ....... 

19 ( incelUtion of in.ei>>.e , • . . , 

20. Deieiinuuition of h- uusv .... 

21 CAiicellution of licPii>..f in i i-c of ill tieatuient , 

22. (ii) Siipeiint^iulent to le de<‘ined guaiduvii of 
ofT.iiiJeis i/ii Towel to upinentue loiichful otTenrli'i . 

23. Duties of Co'omtttee of Visitoi'. 

21, Powera of Bond of M iii,n,'ein<.nt . , 

25, Pou-et to .ipi>oiiit Tiiix-li-eN oi otln-i of 

to be a Bond of 5r.iuigei»eia .... 

28, Power of Bo.iwl to m.iKi- inles , . . , 

/) -/ir/i/i./x >,l,4h,.„ h> 

27 I'enaltj fni iijtioductiou or reiuoi.tl or supply of piolnbi 
ted aiticles and comnmnication inth youthful otlender- 

23 Penalty foi abetung escape of youthful offendet 

29 Arrest of esc.iped youthful offender , . . , 

I'-H, ms 

30. \‘l IK i>t I'um, S.h III 

31 (1) Notwiili8t.iiiding .mvtlung uonUiued m this. Act or m 

Power to Jxal in .tnv othei enactment for the tune being tn force 
joutMarSfl-lnUeVi' *’*’*'* Instead of 

lotiu'iiog girls suutvilCJng uuy youthfuf oflender to transporta- 
tion or impiihoninent oi directing him to be detained in a Refot- 
in.iitory School, ordei him to he- 
ld) dischaiged after due adiuonition. oi 

(Ij) delii ered to Ills patent or to his guardian oi neatest adult 
relatiie. on such parent gnaidun or relative esecuting a bond 




youthful 


a School 
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with or without sureties, as the Oourt may require, to be responsi- 
ble for the gooii behaviour of the yoathfaJ offender for oQy penoi 
not exceeding twelve months. 

(2) For the purposes of this section the term “ youthful olIend«' 
shall include a girl.* 

(S) The powers conferred on the Court by this section shall be 
exercised by Courts empowered by or under s. 8. 

(4) When any youthful offender is convicted by a Court not 
empowered to act under this section, and the Court is of ppioion 
that the powers eonferred hy this section should be exercised in 
respect of such youthful offender, it may record such opinion 
submit the proceedings and forward the youthful offender to i e 
District Magistrate to whom such Court is subordinate 

(5) The District Magistrate to whom the proceedings ” 
submitted tray thereupon make such order or pass such 

as he might have made or passed *f the case had origina > 
tried by him. 

Nofe.~When aentence of whipping has been 
cannot be required to execute bond.— A boy ggateaepif W 

‘ S 

.ection.en <«<'«’ 

• . md being 8i»/“ 

. .. i L J 720 Sn 


32. When a yor 

rrocedoM irbeB 
joathfal oSender 
nmler det'-atioa id 
a Bet ot ua to r y 


ment 

m which it thinks fit. 


appendix IV. 

MADRAS BEGULATION XI of 

regoUtion for the estoUKhmcnt of » ®" 

throughout the territoncs subject totne 
George. , * ' 

•*•■*** 

• CJ. s. 399 o£ the Ct. P. Coda, which appbea to 1“ 


MADRAS REGULATION XI OF 181(5, 
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8, Heads of villatjes shall reciprocally coromunicate any infor- 
mation which they may receive of olfences com- 
bi“wramua?c»te3 mitted, or of ganRs of robbers or of suspicious 
byheaiisofTiiiaies persons ha>ing entered Of taken refuge m each 
K> eicu other other’s villages, and shall co-operate m all things 

for the apprehension of offenders and the general security of the 
country. 


9. Heads of vlllapos shall repoit to the Police-otheer of the 

district the arrnal la their i illages of strangers 
To report «rri of suspicious appearance, and all mformition 
p'rs^ns which they maj bs able to collect concerning 

such persons 

10. In eases of a trivial nature, such us abusive 


ing parties aliall be of any of the lower castes of the people on 
whom It may not be improper to indict so degrading a punishment, 
to order them to be put in the stocks for a time not e'cceeding six 
hours. 

.SVciind —Heads of villages shall report to the Police-ofFieer of 
the district all eases m which they shall have 
Oblisatieo to exercised the power of punishment granted to 
paowbroenV** ” them by the first clause of this section, but it 
shall not be necessary for them to report the 
cases in which they may dismiss parties 
Notes 1 Jurisdiction to try offences under this section — A person 


stolen escredsone rupee, 
of the sheep is le»s than 


Acii’i aaa oueep sieaaiug »u«ii lu, 

I rupee IS cognizable by a Village Ma 
'.fhs fiofpM. IVofIRil but ha his n 


gistrate 
0 power 

tvatiog 

of the 
le fact 
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2 . Assaults and Affrays. — It not oeceisar) to oonUrue tbeae 

terms in the section viitb reference to tlieir dednitiou m the IttdiiO 
Code. They must be construed With reEerence to ths mcisiog oi 
the terms .it the tuneUie Restufetioa w.is passed Wbeca thapersoD 


3. Punlsliment of confinement — A Village Magistrate has no auth^ 

. j . .1.. — ,o.»a him to M 

• « pass a featsne* 

I village choul 

iry , neu‘ 1. 044. 

i. Putting in Stocks. — Tu moder a person liable to confinement ifl 
the stocks under this taguUtion, theta raustben concurrsncc «* *’!'® 
circuin'itdin.es — (n| bo most bo a person belonging to some one ®' 
lower caste? of the jieople , and IW he mu»t be a person on 
bis social staudiBg or otborwisoit may not ba improper to m nci 
dearadms ^ punishment, Weic I. 926 
5 What classes of offenders are liable to be 
Aliiisalwan. 6 M. 247, nor one of the Kallar eastt, 1910 MJN « 

W L T. 303, nor a memW of the Blackvnith ea$te,yt«if *• i 
of the BaiU cflsfe in South Oaiiara, Welti 929. 

ex-tommiiuicatioufrom caste wouUrender one liable to thispu ' 

Weir I 928 Set the matter discussed m 24 M. 271-11 ^ 

whore a wai'J convert to Cbn-tunity who i'” * 7,- 

work was convicted and sentenced to hours eon 
Stocks far having Used .ibuswe Ungu-igc. Btld, that th .ist t!>-’ 
whiit the otfendec's ered was. hut what was his eflsi* . a 
•question was whether the individoal was from hi8*« ,-fl,t{soiii 

' • ‘ he luipropsr ec lao^sv 

. person bPlenRing ti mw 

mt conliaucsto hrloa^ 

elteguUtmn 

rions his c.iate, he could no longer he said " to *^ **'* ‘^ jiorki 

caStCs of the people" »nd punishment by coonoe 

would no longer be legal. «„„Ubment. i* 

6. Detention in stocks otherwise than as a p _ 

legal custody.— Stocks ate intended by Ihe Re5“ j5, petty 

for rt •.pacific purpose, r«r , the infliction on , ^ ,««)p]e, Vieir 

oflences, of a form of punishment oti the lower c * 

7* 199, \ia”i&trjte bi' 

7. Power to summon witnesses— A , , .u^jeobj either 

authority, incidental to his jurisdiction, to , m„si,cljoa who'C 
„ ...,1 «,.»t.rn the local aroaot ms „ ,,,. tal 


0. Disobedience to order punishable --Disooewi-u^^ josrf*’f 
order o£ a Village Mogistrate ditMtnig uu “^“*=^^923 
belore him i!> punishable onder s 174, 1. P. C/.. 

d Cannot deal Summarily for contempt.— ebu'ir* 

no jurisdiction to impose a fine upon a person „tjjrr lbi» ' ' 
.aBC to the Village blagijtrate in ths course of • 

5 M. H C. ft Appx XXXIII. 
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iO. Canoot award corapensattOD to accused — A Vill.-i;e Mjgi^trate 
IS Bot competent to direct the complainant to pay LOmpen^atlOD to the 
Accu'-ed for a faKe or tetatious lomplaint, M H C Or Rev Case 97 of 
1907. 

11 General principles of Criminal Law not to be disregarded — 


into tejuUt ttibuvuls m the sense that tliey ate to follow a formu* 
Uted and strict lest) procedure, any departure from which would avoid 
tbeirdseisioQ — G O.f .Yo iti Jadtetal.daUdQith Ftbrnart/,1000 It ts 
not illegal for a Village Magutrate to bold an inquiry on a Sunday, 
Weir 1 921. He is not required to make any recoid of the evidence, M. 
H C Cr Rev Cate 272 of 1908 

13 . . 

hit O’* • ■ • ■ 

petty 

accuse 

Magis • I 

that 

in jesi • 

implitu.j i,<j buk •i»*b«- tuejiuiveia ueuevvaiy lui too 

carrying out of the sentence and be should himself cairy out the 
sentence. H H C Cr Rev Case St7 of 1905 
II Superior Uagiitrate cannot refuse to entertain complaints 
..j — 1... V.I.. -» . 11-— • , n(j{ competent to a 

• • 10 brings a charge of 

. iiiaance of heads of 

< If a complaint has 
id to proceed under 
to lav. , Weir I 926, 

IS. High Courts power of revision.— If u competent to the High 
Court, in the exercfeof its powers of superintendence under a of the 
Charter Act, to set aside a conviction and sentence of a Village 
Magiatratc, Weir I 924 & 786, A convictiou may be set ande, if an 
application lot stay of proceedings, with a view to obtain a transfer, is 
improperly reiected, 21 H L. J, 755. 

16 District or Sub divisional Magistrates' powers of trans- 
fer —A District of Bub-divisional MagisUate act ng under s 528, 
sob-sec (4) of Ctiminal Procedure Code, ha- no power to transfer a case 
under this section. lli» power »o to transfer is limited to ease^falling 
within 8 G of Regulation IV ol 1621, though the High Court may, act- 
ing under s 20 of the Letters Patent, transfer a cisc falling under this 
rectioD.26H 394 (F B) A transfer of a case under this regulation, if 

03 
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nude by a bubduistonal Magistrata, ia liable to be quashed bj tin Hi?li 
Court— Hladras Judicial index, 1910 p, 503, Cr. Bcy Cise96 ofl9t0 
This anomaly, due loan oversight, wiH soon beset right when thi Cd. 
Pt. Code IS amended. 


11 . 


Where heads of Milages may haie credible in- 
foitnalioti of stolen property being concealed 
Heads of villages jjc reason to appichendthat it 

rwTma/^^infoima- will be made away with unless prompt mensurH 
tior of stolen pro- ' • . n .. ... *n 

perty 


and foi warded wit] 

If the place of concealment be a dnellinghouse, the search son 

be made only between aunnse and sunset. 


13. iMM^-lhebead of the ailUge cn receiving inf ormabo" 

of the discovery of the body’ of a 

procadura on 
iliscorery o! desd 

bodies ‘ 


he BhiU examme every person who may be 
information regarding the discovery of tho body bm i ^ 
ance when discovered or regarding the murder of the 
the body should have been deprived of life by rouroer. ^ 

Sriaitrl.-lbt bead ot the nlbiBe on teceivins ‘"'“.Tv!™ »1 
the ^leeoverv shall also, wthoat^ 


Ketloe of sncli 
dpcoveri Co 
Polne clheer. 


which the 'body 

conducted under his superintendence. 

n.Vrf.-II the Pobce-officer J-oU “,■>* 

the inquiry, the head of the ...fn*!.* evidru'^® 
ProceJore when rl^wn in writingtneevui^ 


the inquiry, the head of the g^(Jence 

th. k..n.m to labs tlo'.a ^ .„J 1 . 

to appear to ton- of the peisons who , , „ 3 pectiUff 


apjsstsi, to aOD- of the peisons who may be ®^®ggpec(ing tfte 
ducc inao.rj necessary paiticul.us 

appearance of the body V^.r^ch report a i‘" 

cecdings. The head ofthe Milage ehaliat est such 

signatme, and, having procured •nseiig-vtton 

of the inhabitanta who may be present at the m 

[varnam. he sb-vll forward it to the Pohcc-ofbcec 


the Karnam. lie bH-vii lorwaru ii. •.« «• 
with the evidence he may have taken. ^ the 

fonrllf.-lt on the piocnedioES oMhe heado” 

shall in any cose sppoat S>o“»« „jlbia.h'* 
Appteheosion of any person or 

rersoD snspotWrl o( n 


n the proceedings ol me ' > 

shall in any case appeal SicaaJ 

any person or persons " „.,ug.x thciuum 

jurisdiction of ™ gSaJl J 

f the head of the v 

apprehend and send such pcison or person* 
the distiict, 
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Kirnams shall keep registers of persons con finsd by the 
. .. heads of \iIUges Bader s 10 this Kegulation 

and these registers shall be transmitted monthly 
b}- the heads of sill&ges to the Poliee otfioers of 
their respects e districts, to be fornaid'dto the 
Magistrate. 


f^rsoDS coQRacdto 
i)e kept b) Ksta^ms 
*od trsDSmittecl to 
rolice-o'Bcer 


47. The Magiatrite shall be charged with th; mimtjnnee 
Mi lainiM of the peace withip their respsctite zillths, and 
chirg^^vitu thi «hene\et their estibUshrasnts msj be insutlici 
miiotminrc of ent to resist btnditti or other disturbers of tha 
public pe.tce. they shill applj for asiUtince to 
the nearest militiri station 


APPENDIX V 

MAUIIAS ItEGUL.ATION IV OF 1S21 

A IlEtfCLATIO.S FOR OlVIKO GREATER EFFICIENCY TO 
THE SYSTEM OF POLICK ESTAbLlSHLD IN THi: PROVINCES 
SUBORDINATE TO THE PRESIDENCY OF FotlT St CrEORilE 


6 The poivers granted to heads of villages, under 

clause first, s 10, Regulation XI of 1816, to 
Pow»p lo li-ids punish tiivinl offences, are hoiebj extended, 
petVy^hVts'^'*"'* under the rules and limitations therein speci 
tied, to the punishment of thefts not 

attended with aggrai.ating circumstances nor committed by 
persons of notoriously bad character, and where Che a line of the 
property stolen docs not exceed one rupee 

.Sreon'h— Heidi of ullages shall rciiort to the he.id Police 
otlicei of the district all cases in which they 
iD'oi°'* shall haie exercised the poiiei of punishment 

giiinted to them by cUusa first of this section 

Note.— Power of superior Magistrate to transfer —.A District or 
Sub-diiisional 3IagiMrate may transfer .i case und^r this section m 
iirtue of the powers is«ted in him by » 5i3 (1) of til's Uriminal Pro- 
cedure Code, 26 M 391 (F B ) A oana-fidr ipphcation for stiy o£ 
proceedings, with i view to appii for tcinsfer, if improperly rejectel 
by the village headman, would vitiite hw entire procjedings tsrminat- 
ng in a coniiotion, even though s 526 fS). Cr P C , does not apply to 
tUo case, 21 M L J 755 
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k appendix VI 

»--5»”Srcr,'TS 


PreAmbie 

i>^JJadp.*Si 

Si'oi't title 


Of iS^aad^ Act XXIV 

relatiDff to* miia and improve the law 

« '■• l>»ehy »„.cw ‘“fol'C "”‘“'5' «" ‘“'’« 


(2) m9 

<V SectjTOs 1 3 of (hi. . , . . 

!■■>'• 1 .11.01 ‘iMeyofr 

^^lend Co 

!? ™"'''°'t«hliS?„*,'’trT“ T ieieiflei b« Jttl.nd 

tte somo nuture for I'' »' >8W. "t »«!•• M «' 

Coono.l „.jy <«■' i>eins .0 force ; Md Ih. Gov.™, i. 

ffwjr. '■'W/fo oSeL L!S,‘ ^‘'^ notiScelicnt in He JW SI 

pwin«nen(l,v or (‘'T' f"* “«‘wne or nay pail o, parti Hereof 


iair“‘oo r.r- tPn. '^ooror in any public etreet, road. 
puOlic etrept'® ‘0 „ onffhfare or place of public reaort connniti 
coy of the folIowinB offencea iball be liable ou 
to iinprisonmenf to fine not erceeding fifty rupees or 

her description not exceeding eight daya !“ 

, (1) Whoever drhei or rides any animal, ot 
tivee, drags or pushes any vehicfe, in a rash or 
negligent manner. 

(2) Whoever by negligence or ill-usage in 
nriving cattle causes any inischicf or ohstroc- 
tion by such cattle. 

(3) Whoever without rp.esonable excuse and 
as to cause danger or obsUuetiori to ue) 

pwson shall drive, drag or push any vehicle 
^ otherwise than on the near or left side of the roaJ- 

Sunpfemfet^daV^ of Oyecta and Brasons. a-p /vTa'/ 

«6»^, 8tb October P- 3; /orJlc^^rtof Srl-ct dotiim'^- 

•Ware)) P r®Re J , for l^t>ceediu;:a lU C’ctuncd. 

T^sires or unions “ p' pwiaten^ of t^bi* Mi tn Vinjut 

Vol II. pp 7^9^.764*^* AIrtrffn* i«f p/£or«I Bul^t nnd Or*M, W'' 


obetrsc- 
.*i S-?*" “'’gfiSeuM 


tiian 'c 
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Lt'irio? » liicle 
or citUe viiUioak 
dae control 


(4) Whoeter, being in charge of unt vehicle 
or cattle, leaver it or them at such a distance as 
not to have the same under due control 


(j) tVhoevei causes ana vehicle to lematn or stand longer thin 
maa be necessara lor loading or unloidingex- 
tlioroa^hVirV places appointed for the purpose, or 

fastens ana hon>e or other animal so as to cause 
obstruction or in any way wilfnlly obstructs or causes obstruction 
to the free passage of any thoroughfare 


Expos Dj ncoda 



(6) Whoever exposes goods for sale 
cause obstruction 


to 


(7) Whoever negligently lets loose any horse or suffers any 
Lcttin* loos* ferocious dog to be at large without a murzle or 

borses or ferocious sets on or urges any dog or Other animal to 
ottaeJi, aaortv oi put m fear any person or cattle 


(81 Whoever. 

PegsiQj 


) as to cause annoyance, begs or applies for alms 
or exposes oi exhibits ana sores, wounds, bodily 
ailcoeut oi deformity with the object of exciting 
chanty or of extorting alms 

(9> Whoever without reasonable excuse tlirows 
dr lays down any dirt, 6)th. cubbish, or any 
stones OI building maten.vis. 


(10) Whoeve. is found gaming with cards, dies, 
counters, money or other instiuments of gaming 
or publicly fighting cocks or taking pari in such 
gaming or cock fighting. 


(11) Whoever wilfully and indecentlv exjioses his petbon or 
commits a nuisance by easing himself, and who 
Commiitios ever, having tbecarcoi custody of any child,^ 

on Since lo * r«e Under 7 years of age, omits to prevent such child 

from committing ft nuis.ance us afoiesaid. 

DrunkeoD-ss. ot <1*^1 Whoever is found diunk and incapable ot 
riotous oc lodecenl taking Cdic of himself, oi is guilty of any 
bebivioiir notous, disorderly oi indecent liehav lour 


Porfeituicolyaii 
lax instiumints 

Ac • 

purpose OI gaiuiiig bUaii ui: iiaoic to torteituce 
under orders of the Couit 

Notes.— 1 Offences under this section and i. 4 are cogoixableby 
Bench Magistrates - Offences under this and the following section aro 
within the cognizance of a Bench of Magistrates, 13 H 142 

2. Imprisonment In default of payment of fine may be awarded.— 
A sentence of iraprigoninent id defaultof payment of due can be imposed 
for offences under the Polics Act and for offences under this section and 
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s. i infra IS M. 490. Bjt the perioilof such imprisODmeit is governed 
by s 65, I. P. C , Jud therefore sbculd not exceed i of the mixioan 
term provided lor the oflence. So where an accu«d was sentenced under 
this section to a fine and lu default to undergo a week’s nnpraonm-nt. 
the High Court in Revision reduced the period of imprisonment in 
default to one of 2 days only, as the maximum period of unpruoumsit 
under this section is only 8 days 22 M. 233 

3. Offences under this section and s. 4 are now panlshible with 
whipping. — Under the Government al India notification, refeireateet 
P ‘J74 under a 5 {fc)of the Whippttuj Act offsners “^der 
and E. 4 tiiyrn .ire punishable with whipping, tbs ruling lu Weir !• 
being no longer Law. 

4 Riding on an untrained bullock which the rider 
control is punishable under cl (i)— Biding ou an untriinea 
which the rider could not control, in a public street .» an oneiiec 
clause (1). 7 M.H C R.Appx.X. 

5. Scope of cl. (4).— Where the accused w.is “uvicled 

clause (4) for aUowmga bull-calf belougmg to to str.s/ on «« pu“ 
road and apart from bis ownefEhip of the animal there na* 
indicate he was in any w.ay responsible foi its straying j.^ 

present in ths vicinity at the time when it'vas seized and 

It was held by .^vLtso, J., the convict.on was ® l, catiJe o' 

contemplate the offendec^be.jig^ m W 

son as owner 

4u4utiull. 

6. What cauld conilUule obstroelion within ‘J'. 

cls. (8) and (8i. — raconvemence is notan obstruotion, ^ ^ ,, 


91?. 


the roadside ne.ar the market, numbici oi of-'O-’ 

caused an obstruction, beW the etposiug of tbs u.n «h>r* 

thissecion. 18 H, C. J. 323=3 M.L. T. 430=8 Cr 
M 17 is diifin^U's/ir<f. ^ ^ 

7 Acts which would not be an 
epreadiDg of clothes to dry jn a public at^t. > .trett. 

rank legetatio. I to grow m front of one's house i ,, ibe 

(c) exposing paddy to dry in a atr*st, Weir I. Weir i-f"’ 

charge of dung by a persen'e bollocf m ® Vifeirl.®** 

have been h(l<l not within tha clause It was * 
a person who allows bis pigs to stray enu ce 
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public rouci, cannot b: said to (brow or Ity ilo^sa dirt or filth on the 
public road, ro as to make him btble under this clause. There is no 
Xrtmd /dcie pre-nmption that rubbish found in front of a house-holder's 
hou-e has been thrown there by the house-holder himself or with his 
consent. Tha matter n one of fs-t to lie determined by CMdeiice, Weir 
1.9}{ 

6. Verandah of a house is not a public street ~The vcr.indih of a 
house is not a public street within the meaning of this ssction so as to 
' ' ■ ■ ' *"• . ' tndgainbliag on such a saran- 

■ ■ ■ • 1 .as held that where the act 

■lie street, road, thoroughfare 
a private housi, no offance 
ton In U H C Crl Appeal 
'■'i ' j resort is a plac- which is 

not a hidden plic* to which 


9. Throwing stones at a religiaus procession i . punishable under 
el. (12| — Throwir.gstonesatarebCiousproccssion 'adisotdeilylieh i\iouE 
punitbabii uudec clause il2i, Weir I. 91S. 

AVbjescr neglects to fence in or protect 
* eiUink 'ii"*'* * ““y Unk, or othei dangerous place or 
structure or, 

W hoeser causes any offensive matter to tun from any house, 
Can-iiia offenswe f-'ttorv, donpheap oi the like into the stieet, 
r»iiet to run imm shall be litulci On conMotion to flne not 
exceeding fifty lupces or to imprisonment of 
eithet description which may extend to one month 

Note.— Street does not include a drain The co iMctioa ci th: ai.cu ed 
under thi> section for le(tioguflolf<i im vc w lUrfrcmbKbou-e into i dr>in 
cr ditch constructed alongside of the rot Iway wa->s‘t <sidc on tbc ground 
"The word slreel not bciof denned '« the tit.mtijC [j. tikcn lu its 
ord'iiaty popul it .c}n-.e K strcit is propcily .i pa'el way or lotd, but in 
ordinary uny way oi road m a cit\ luvnig houses on one -.ida or 

both sides MU 'tcett The delioitiou exiludowhit cill-d a dr.uu or 
ditch ou cithLt iide of chc cot’lw.i) ant th«i (.ii • th> clr iin in i|ii -tioii 
did not form pirt ot thestreet, ’ 23 M. 17 

5. >Yhocsei cruelly beats, ill ticats, toituiesoi diive-. iidca, or 
otherwise uses any aiuiiiil lo an unht ->1.116 to 
t Vbi*u 1 s^"' ' be «o diiten, iidden or u-<ed. or l luscs ,inj uni 
’ ’ '' ■* .n if to be cruelly beaten, ill treatsil, tuitured, oi 

to be driven, ridden or used whan unfat to Oe driven, ridden oi used, 
shall be liable on conviction to line not exceeding lift,’ rupees, or 
to imprisonment of either de<cc>ption not exceeding one month, or 
to both 

Note —Cruelty to animalsis punishable.eycn if not done publicly — 
To constitute .111 otTence under this section. It !•> nut neecssrj that the 
act made punishable should be don* m a place cl pubht ri'Ort. or that 
il -boulil amount ton nuii^nce Vfcir 1.917 
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6. Whoever opens, keeps or uses or pcrnuts to be u«d ver 
. "S'?”- O' mndact, ot 

ing, Ac . common ‘ *Q Conducting the bu^tness of an) com- 
eRming house. luon gaming house, ot Rciiances or furnsbeiaey 
, . mone> forjfiramgtherem.slullbeltableoncon 
uction .0 fine not exceeding five hundred rupees or to imprison 
ment of either desonption not exceeding three months, or to both 

“What w-QuId amount to (ceeping a common laming house — 
i-snr of eviddnce that a house is cither open to the publicoc 

P®"®” » I’l-'CJ of public resort, a eonvictioa 

under this or the following section cannot be sustained, Weir 1. 91T 
^or can any such conviction be sustained in the absence of eiideac) 
that gambling m a house H earned on for the profit and lucre of th» 
occupant or the propiietot oi that he suplied or charged for the hstta 


ipport a findiBg thsl 
I 918. G.min? >" » 
■ infill, 18 M. IS 


7. Whoeter 18 fouud gaming or present for the purpose of 
l*cnaUs for beiog ‘n & coiDiBOii g.uning house shall on 

foQO'i g.*/ning 10 conrictioji be liable to fine not exceeding i*® 
ho®®®" saunas hundred lupeea or to imprisonraent of 

description not exceeding one month ; and any 

person found in any common gambling house during any gooing 
or playmg therein shall be presumed to have been there for the 
purpose of gaming. * 


Police mij arrest 8. Any Police-ofticer may arrest without a 
oo*view of offem.* "uirant any person committing in hu 
any offence made punishable b\ this Act. 


If any Jlagistlate, other than the headof a viilvge, or ofFcur 

^fiSistrate. Ac , <’f PoUcc not below the rank of Assufant or 
-Deputy Superintendent, liav reamn to bclieie 
BujunK liou«s that any' enclosed place or building >3 use- a 

common gaining liouse, he may bv an order 
writing give authority to any Police-officer above the raiiK o 
Constable to enter, with such assistance us mav be found nec^ 
sary, any such enclosed place or building, and to arrest ail P®” 
found therein and to seize all instruments of gaming 
moneys and securities for money and articles of value , 

suspected to have been used or intended to be used for 
of gaming which are found therein and to search all p'fta 
enclosed place or buildmg and also the persons found tberein- 


10. Tfio District or tiub-divisional Jfagistratc iniv 
Doatiuitiun of . ' * 

stray .los, ■ , • • 
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Mthin Rueh limits afU'r&ach notification iiJi\ b; destrojed by any 
pcrssn in such manner as the l>tstrict or Sab diiisionil Magis- 
trate iua\ front time to time direct 

vetto form r\rt 11. Sections o and 4 of thi^ Act shall be read 
of^ aen o u« and form part of, Act X\IV of 18 )9. 


APPENDIX VII. 

THE CATTLE TRESPASS ACT Xo. I op 1871 


As Act to co^soI;rDATE akd ami:kd the Law 
Relating to Trespasses by Cattle 


WilERRtn It u evpedient to consolidate and 
amend the law relating to treipa^ses b\ cattle , 
It IS heiebt enacted folloHS — 


Title anil <xtent 


PRELIMINARY. 

i (1) This Act lua} be caUnd the Cattle 
Tiespass Act. 1871 . and 
eij It extends to the uhoie of British India except the 
Fiesidenc} tonns and such Local aieas as the local Goternment, 
by notification in the Offimil (i/tzfth, mat from time to time 
exclude from ite operation 


the schedule 


3. The Act:, rocnticiicd 
itciH'fti o( Alt. heieto annexed aie icpeiilcd 

iiof«r2ncej tu »e Ilcfciences to anv of the ».iid Acts in Acts 
MtlelAcis passed bubbequentU theieto shall be read at if 

made to this Act 

All pound, eatabli'hed. pound-keepei-. appoiiitcj and Milages 
l?^.'l^erral•lTex^ o-noVr AV III /Mfr .v. d.vVav?- Ar dr 

ciclllf), bhall be deemed to be respectiveh estab'ished, appointed 
and detei mined undei this Act 

Note — Wliere a pri'Oner was properl) con'ictcd of illegall) seii;iQg 
cattle, but v\as sentenced auder theold Act fill of 1S37) nhich hat been 
repealed by this Act, the High Court declined to interfere nitlt the 
sentence, as no iDju«ttce bad be-D done 16 W R (Cr ) 12 
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[cu. n A. lit. 

3. In this Act, ‘‘ oiScet ot police" includes also lilhfe 

loterpretfttion watchman, and " cattle" includes also elephaots. 
ciaoke. camels, baflaloes. horses, mares, geldinjrs, ponies, 

colts, fillies, mules, asses, pig«, rams, ewes, sheep, lawls. 
and lads, and 

"local authority”* means any body of pcisons for the time 
being invested by law with the control and administration of an' 
matters within a specified local area, and 

"local fund" means any fund under the control or inanigs 
ment of a local authority. 


POUHDS AND POUKD-KEEPERS, 

4. Pounds ehall be established at such PjJ«’ 
B.,.w.si..n«.oi a’ the Jhgistele oI the W.lnjt, .uVrt ' 

pottiuls* the general control of the J,oc'l Go\tmia 

from time to time directs. 

The village by which every pound le to be used shall be d«t 
mined by the ^laglstrate of the District. 

5. The pounds shall be under 
the ituRistrate of the District : and he 
and may from time to t.me alto , . ^nj.j 
charge for (ecd'mp and 
c.rttlc. 

6. The Magistrate ot the *' 

appoint for each pound a pound t.^ep- • ^ 

Providedthi, in the Presidency of 'JSev ^of 

villages, and •« ^ ,rc no 

Tlfotiiclj t-oap't' ° t fvcKotP tlioreari. « ' - 

k!^i>erb in 5Uur.i^ the police patels, or , » i,. 

an<i JjoniijR>. yilels) tbehcads of Mil'ges 

the keepers of vilKage pounds. 

Dveiy pound-Veei’Cr appointed at 

te-prrs removed by fiucb „^vi«ii 

Aw ponnd-keipef luW ''"f 

.„V other ^ 

n.,lk.-ijOTl» '““"''■'‘“J’’' It." nel'niw 

publio otrthnt «ilh." ' 


ContraloC i>oaoda 
PaWf ol aturge /or 
foeaioi iinnoui3<!rl 


AjiDointiuen 

pcaad-feBprrB 


Pound kecr 
rjiai h.iM o 
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Dutiet o/ i'ottihl-krejii'rt. 

7. Every pouod keeper slull keep such regis- 
^Tokejp ”J*‘*JJ* ters and furnish sach returns as the Local 
titrcs Govcrnroent from time to tune directs. 

To reel St V r 8. When Cattle are brought to a uound, the 
pound-keeper shall enter in his register, 

(rt) the uuuibcr and description of the animals. 

(I) the d.iy and hour on \nd at which they were so bioiight, 

(r) the name and resident c of the seirer, and 
Ul) the name and residence of the owiiai , if known, 
and shall give the sailer or his agent a copy of the entry 

9 The pound-keeper shall take charge of, 
»n^°feedcaw«''^ water the cittlo until thev are 

disposed of AS hereinafter directed 


CHAl'TEn Iff 

IKFOUNOINC CATTkE. 


10. The culti\ator ui oceupiei nf an\ luid, 
IsnV*'* iSsmsuinw peisoii who has advanced cash foi the 

cultnaticn of the ciop oi produce on an\ land) 
or the sendee or mortgaRceof «uch crop or pioduce. or anv part 
thereof, 

may seize or c.suseto be seized loy cattle tlo^p.lsslna on such 
land, and doing diiiiage theietu oi to any utop ol pioduce 
thereon and nend them ot c.iiise tlieiu to be sent within twents 
four houm to the pound estiblished toi the Mllago in which 
the land is situate 


Ail ofheers of police shill, when icijuiied. aid 
in presenting («) resistsnce to such soizme-,. and 
ill) lesLues from persons in iking such seizin U' 


Kotes.-l. When Seizure iawful.- Certain cittlo had escaped fioiu 
the poand aod were nest day loanil grazing ai t-hai^eof their owner, 
who resisted their being »•> zed agmi lltld, thit under the ciicuni 
stances he did not comuiit any offence under s 21 Ratanlal 29t. 
Cittle cm he hcucd and impoundeJ onlj svhen they are actuallj tres- 
passing Weir I. 709 But where tbera is no damage done b) the 
ln->pa-,sing cattle, the seizure w ilUgU, ibid. The provisions of this 
section are applicsblo where a persOu is guilty of negligence in guarding 
an aoimnl winch str.iys into the ground of a jur^on not its owner, 
9B 73, and docs damage. Ibe poner to '■ei/e coincs into existence only 
when d image is being done, Vud. Jud Ind^x^ IDOb p Cr R C, 
2S4 of 1908 
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2. What interest In land would Justify selrure —Where the 
accused iiAd grown lodiga on their own Und for a certsiau^ 
tory which supplied the seed and paid for the labour of sowiqj, Itie 

- — - ^ * — id a factor) p’oi 

Qigiog the pliiU 
« atuctelbj Jh* 
in was not i petso’' 
j tha factocr 
and though the 

factory had some interest in the crop, j efc tha Interest was not 
IS coveted b\ this section and coaseqaently the accused were no 

f. i,» f., 9 C W. N. 621 = 2 Cr L J 


to he convicted for rosemng the buffaioas. 9 C W, N. 621-2 Cr L 
315 

3. The person who conducts to the pound, need ^*"*** 4 *'*f?[! 
person who seized.— The person seizing or causing to be i ‘ 
need not hira-.elf take them to she pound to render a reseos an »• 
under k 1. 1882 P. R Cr. J. Mo. 12 & 17 


11.* Persons in charge of public roads, t 

Cattle daiuiieins plantations, caoivls, ’ i,.* ia 4 « 

.mi:!-: ■»?"*•. “°iST« cA dS 

ment sei/e, or cansc to be Beired, onj c-wj 

(Ininage to such roads, ground**, plantations. jujh 

works, embankments and the like, or the ,„,„j .i{jniil 

roads, cniials, drainngc-norks or embankments o 

thereon. . 


inereon, ^ 

rtnd shall send them or cause them to be sent withh' 

four hours to the nearest pound. 

Kote, -I Citlle tr,,paj,in< lnl» 
having been applied to forests bj ». C9 / . ,^[g jjuad 

VII of 1878. the seizure by a Forest o'^.cer of caUie 
in a reserved forest U legal, cwn it "“i ?*™p|ted the «!*«« 


.t f. legal, even it no «j 

ion;, "n b" 333 TLa '.coosiid /“"‘■'j; io » 

their cattle bj village officers who there w« 

forest. They ss ere acquitted on the ‘“f* ‘f themselves. 

.as the cjtth had not gone into the ra^rved fo . ^ acquittal, l-f 

bsen diueri into ,t by the accused. On tl®"- ' 

that under 8 OD of Ad VII of 1878 and under this »eci 


were li.vble to seizure Ratanlal 602. ^ 

2. Power ot D P.W. olBeer “'‘VoAS'newtto.e’ 
to seizure by the officers of the Public Wo ofieef* v,,,ket 


to JeizTue by the officer's of the Public cf ^ 

w.,. tre,p3js,nB on pnlJ.c P'»rt^, 'Ve o.d not 
department Where therelore the naWie pr®P'^*-V v.j 

the land On t bleh the cattle were eCiasd ' ^ ^ ws» 'I'" 

charge of the Public Works Dopartmen^ in- • 
and the ca'O directed to be re-tried 21 M- 


• 3\8 to the Hpplieation of* w 

.\IXof JSfil, 8 IVi, ami Itepnl***"" '* ■ I-. 

or ItOO. 8. ir, (If. . , y, ,„fra incl * 

t I’ubl.p road in this section aDd mi 

IX nf Ih'O, ». 
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12 Forexerj head of cattie impoiiiidej as . 

Fines /or Mttlf mi- .iforcsdid, the itound keepershall levy a fine 
ponndod • , . .•* » i, i 

HC>.orduigto the following scale — 

Elephant .. .. .. .. two rupees. 

Camel or butfalo ... ... . . eight .innas 

Horse, mare, gelding, ivony, colt, filly, mole, 

bull, bullock, cow, or heifer ... four iinnas. 

Calf, ass or jiig ... ... two annus 

Ram, ewe, sliecp, lamb, gwt or kid one anna 

Provided that, when it appeata to the Loc.al Go, eminent fioia 
the report of A Magistrate of a District, or on tne representation of 
a local authorit>, that, in any local area subject to the jurisdiction 
or control o! such Magistrate or aathority, cattle are habitually 


as aforesaid, the pound-keeper shall levy such fine, not exceeding 
double the fine mentioned in the foregoing scale, as may be pre 
scribed in the nutifioation 

.^11 fines so lev led shall be sent to the Magistrate of the District 
through such oftker as the Local Government from tune to time 
directs. 

X list of the fines and of the rates of charges 
eh»*** "for'/cwms feeding and watering cattle sh.ill be stuck up 
SI es C801 ^ conspicuous place on o* near to every pound 

The Local Government may, at any time, by notification in the 
O^ctal GazrU', can. el or vary a notification under the pioviso to 


allowing his cattle to stray, kec»u<e be has paid a fine u&dvi this scciion 
7 B H. C R (Cr. Ca ) fiS 

2 Areas within which floes at enhanced rates are leviable.— On 

every bead of cattio which may be sailed and inipoundpd, fines at double 
the rate specified in the section shall be levied in (>i) portions of the 


I,p 1005) , (/J Ar.ivangad CmdUe Factory, (Fori SI Geoiije llaiette, 
1900, Ft I, p •UJ), (j) Fallavcram Cantonmeut, It'ort St Oeorge 
Gaielit, 1906, I’t 1, P 4691, (fc) Oumdy P.vrk, {Fort St George 
Gasette, 1906, Ft I, p 029), In Beltary town within a radius of five 
miles round, one aiui’liair tunes the rtto of the fine may be levied 
(For/ St George GatelU, 1900. Pt 1, p SOS) 

■ For power to pruKiibe n tliflerent cab lor rattle impounded ihhI.t Fme-t 

l.w». .re-tclVIIof lb7M. e 70, .act XIX of IbW.* I'J .nd BeRuUu.m VI of 
ltsH7, e 07 .ts to uddilinnal penalties in the ice* of >-altIe (re-.|.Hs.ii,;; on a 
rmlwif. are .tit I.\ of l&l’O. « 125(1) and (.>) 
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delivery os sale of CATrLE. 


imiKnanded cattle or his agent appear snJ 
owner clauns” Uib the cattle, the pound-keeper shall delner 

fines them to him On pijTaent of the fines anf 

an c rttoes. charges incurred in respect of such cattle. 


The owner or his agent, on taking back the cattle, shill si,’n a 
receipt for them in the register kept oy the pound-keeper. 

1^. If the cattle be not claimed iiithin seven da>s from ths 
Procedure If ^ate of their being impounded, the pound kesp'f 
'*•}"«* shall report the fact to the officer in charge of 
^ the nearest Police -station, or to such other oilicer 

as the Magistrate of the District appoints in this behalf. 


Such officer shall thereupon stick up in a conspicuoui pirl of 
his office ft notice stating— 


(«) the number And description of the cattle ; 

(tl the place where they were seized, 

(f) the place where they are impounded | 
and shall cause procIain.ation of the same to be made bf b»t 
of drum in the village and at the market-pUce neirest to 
place of seizure. 


If the cattle be not claimed within seven dajs from ' 
the notice they shall be sold by public auction by the said olli ■ 
01 an olljcei of his establishmeut deputed for that purposSi . 
place and time and subject to such conditions ns the . . 


the District by general or special order from time to dirft 

Provided that if any such cattle are, in the opinion of 
Magistrate of the District not Jikelj to fetch a Dir e. 

aforesaid, thei may be disposed of in such manner ns h« 

15. If the owner or his agent appear and refuse 
Dellveiy to owner sa*** ^"*9 and expenses, on the 

dispntins lesaiio sciznre WAS illegal and that tne o«n 

to make « tootplttt"* ■J'';"" "in'eurr-J 

ui>on deposit of the fines and cn. k 
in respect of the cattle, the rattle shall be delivered to nin . 


15. If the owner or his agent wppesr and refuse or owit 
I'roc-r.iure when Of the c.ise mentionea in (■«« 

ner refuioa or deposit the said fines and eviteni • 


be sold bv public auction b> suen 
pl.sce iiiid time, and siibjecl to such condition*, n' a 
in section 1 1 
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Thfr fines Ievi.ibleand the eTpcuacs of feedto" 
Dednetion of watering, together with the expenses of sale, 
inessndeipensei i[ any, shall be deducted from s^the proceeds 
of the sale 

The remaining cattle and the balance of the 
DtfliTerr or unsold purchase money, if any, sl\vU be deliicced to the 
oi p'oeeais Owner or his agent, together with an account 
showing— 


(«) the number of cattle aeircd; 

<fc) the lime during which they haie usjn miijounded, 

(c) the amount of fines and charges incurred . ■> 

07) the number of cattle sold, 

(,•) the proceeds of sale, auil 

^/) the manner in which those proceeds have been dispo>cd of 
The owner or h>s agent »ball give a receipt for the cattle delLvei- 
ed to him and for the bfl'ivncu of the purchusc 
H e*int money <if iinv>. paid tu him according to 

«uch account. 


Disposal ot fln«s, 
cipeas«B sad tur 
plus proeseU of 
Ill's 


17 The olheer b\ whom the sale was nude 
shall send to the Magistiate of the District the 
fines so deducted 


The charges for feeding and watering deducted under section 
16 shall be pud over to the i>ound-Ueepei, who shall also retain 
und appropriate all sums leceived b\ him on account of such 
charges under section 13 

The surplus unclaicoed proceeds of the sale of cattle shall be 
sent to the Magistrate of the District, who shall hold them m 
deposit for three months, and. if no claim thereto be piefeireJ 
and established within that penod. shnll, at itv expiry, dispose of 
them us hereinafter proy ided 

tppiication oi euros rcfciyod on account 

doeatndnneUiiiieil of fines and the uaclairoed proceeds of the s lie 
proceedBotBsleB Qf cattle shall be paid- 

fa) the salaries allowed to i>ound hecpeis under the oiders 
of the Local Gov erninent , 

{b) the expenses incuned foi the constiucbion aud inamteii 
ance of jioumlSt or for any othei purpose connected with the 
execution of this Act , 


and the surfiliis ' Gf any) shall bis applied, undui ordeis of the 
Local Goveinroent to the construction and rupiii of road' iiud 
bridges and to other purposes of public utiUtv 


19 No oUicer 
OnUers aorl 
l><}uo<l beepers nut 
to parcbise l >ttU' 
at sites uaier Vet 


of Poliuj, oi othci olbuer oi pound-keepei 
appointed undei the piov isions herein contained 
ahall, direitly oi induectiv. purchase an> 
cattle at a sale unde i this .Vet 


l^tcjii.'ir. .Iilin ' ol''*ui|lu'.iu Local Foul, .rt i dl 
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No pound-keeper Jiall release or deliver an> impoundfij wltle 
otherwise than m accordance with the formtr 
impoTinde'l'cauie*^ Chapter, unless such release or 

_ cieiiveiy is ordered by a Magistrate or Civil Court. 

*^1?® accused, a Sub-Iospector of Police, was conucuJ 
of criminal breach of trust in respect of a pony impounded at hu 
t" oI the provisions of this section, and th* 

j /fund that there has been no public sale, but tbit the 
accused paid almost the approiiuiate valua of the anim*!,-KEMP, 0?«' 
O. J., observed in betting asids the conviction. "It is to be regretted, 

in this case that the "«<*«>•«»— ♦» -1.4.—.- 3 ...1-- 

Jfin, taken wieli s. 
evidence that no sale l 
bold as a point of law 

under s 405, 1. P. C.” • : * • » , ; 


CHAPTER V. 

COMPLAINTS OP ILLEGAL SEIZURE OR DETEVIIOS 

20. Any person whose cattle have been seized nndcr this 
Power to make or, h.aving been so seized, have been detoniM 
eoropUinti. in contravention of this Act. may, atsny tio* 

within ten daje from the date of the seizure, make a eoinpii'O* 
to the Magistrate of the District or any Magistrate autheritw 
to receive and try charges without reference by the .Usgistrat* 
of the District. 


Notes.— 1. Illegal sefiure is an efTeDce.— Illegal ecuare 
cattle is now made an offence (ut she definition of ‘ofleoce 
s 4, Or. P. Code) ; therefore the rulings under s 82 twy 

9 M. 102, 13 C. 304. 15 C 712, 23 C. 248, 18 A. 353, 2 C. L K- «?■ 
9 M. 374 and 23 C 442 at 445 are now superseded Thoogb in 
truing the word • offence' occurring in s SI of the Cofirf Prri JC ' 
are not entitled to use the definition in a 3(37) of the Oenef*i;^J 
Act Xof 1807, yet ass 31 of the Court Fees Act 
it 18 reasonable to assign to the word offence ’ m that 

same meaning that it has m the Code of Criminal Procedure- 

Fee paid on a complaint under this section miy bo . 

refunded. 4 L. B. R. 11 = 6 Cr L. J. 122 ;Weif I 713! ^ *» 
(1872-1892) 515 


2. Jurisdiction under this Chapter no longer a Sperl*' j ^ 
Under the Criminal Procedure Code of 1998, e*«» .Ij .v.rr/af* 
come within the ordinary jurisdiction of tbs 

a Magistrate is competent under ». 192 (1) to trsDshr any c ,^,[*,1 

be has tvken cognizance ' 

cJaii.,e of Schedule H of t 

triable by nny Magi-tra • 

entertained by a Magistr ' 

be tried by aiiv Magiatra 

deemed to be obsolete, 34 C. 926. From an order ci <i-"i 
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8 22 Oldman appeal noulA lie under a 407, Cr P C , 29 H 517 =>5 
Cr L. J. 86: 4 L B R 10 = 5 Cr L J 121, Weir i 712, 1879 P R 
(Cr)26(F B) , ths term ‘cbarite ' in thia section h uavd as equivulent 
to compliint, 11 C. P L R (Cr.) 10 Severtl old rulin'^s like 3 N W 
P. H C R. 300, 10 B 230, RatanlalSao, 15 C 72, Weir I. 711, 1886 
P. R (Cr ) 2, 11 H. 359, 19 M, 23Sare no lontjer I t\v OSanccs under this 
section may be tried samminly See s 200 (1) (»i1 Cr P. Code. 
1896 A W. N 138 


3 Suit for compensation will lie for wrongfal seizure —The 
provisions ot this Act are no bar to a suit for coinpeosation for wrongful 
seizure 16 C 159 where 19 W R 279 li followed while 2 C L R, 344 
IS dissented from- 

4. Conviction under (he Act will not bar a fresh charge for 
attempt to extort —It was held by the Mad H C (Jud Ind. 
1909, p. l'J5, Cr R C 256 of 1908) that where the illegal seizure 
amounted to an attempt to extort an award of compensation under 
s 22 nifra Will not bar a pro>ecution for the attempt at extortion 
hy virtue of B 403. Cr P C. 

5. AppUrability of s, 259. Cr. P. C.. where complaint is frivolous 
or vexatious. »lf the complaint that ts preferred to the 5Iigistrsle under 
this section is found tob« frivolous or vexatious, compensation may 
be swarded to the accused, 1872 P R (Cr ) 1 


21. The complaint shall be made l>v the coinpluin int la 
rzocednru on pofson, or by an aKont pctsonallv ncquamted 
coinpUmt with the circumstances It may he either m 

writiDg or verbal. If «t be verbal, the substance ot it shill be 
taken down m writing by the Magistrate 

If the .Magislrate, on examining the compl.vinant oi his agent 
sees reason to bi,lieve the complaint to be well founded, he shall 
summon the peison complained against, and make an enquiry 
into the case 

Note — The person eutillvd to complain uuder thi> sectiou is either 
the owner in person or an agent pirwintlly acquainted with 
the circumstances , hence where the cattle liolongiiig to one person are 
in the cuitody of another and are seized from that custody, the om iier, 
if he IS not peraoaally acquainted with the facts .ind ' irciimstancea, is 
not entitled to iiiatitnte a complaint under this -.ection 5 Bom L R. 
205 

22 If llic seure or detention be adjudged illegal, the M.igis- 
Com I aation *^ate shall award to the toinplamant, for the 
ior'’in^-”t iwUuio loss caused bv the hcizmo or detention, reason- 
or detcDt'oQ able i oinpensition, not cxeeediug one hundred 

rupees, to be paid by the person who made the sei/ure or detained 
the cattle, together with nil fines paid and expenses incurred by 
the complainant in procuring the release of the cattle. 

04 
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And, if the cattle have not lieen tcleaecc!, the Magistrate shill, 
„ , .... besides nw^rding such compensation, oidef 

e cate o ca e release and direct that the fines lod 

expenses leviable under this Act shall be paid by the i«:r>on who 

made the seiziue or detained the cattle. 

Notes. — 1. Compensation foe loss caused by the seixure and detea- 
tion. — “These words do notnecessarilyreter only tosuchspecnli'nx?* 
ftsib susUmed by the seisurc and detention prior to the relevsooi te 
cattle, but also include all ©'cpen!>os necessarily meurredb) 
such seizure and detention, though it may bo after the rcleist 
Legislature intended to provide a summary and '1', 

recovering compensation for loss caused by such seixura and dotec i . 

probably on the giound that it is ganorally so 

deemed inexpedient to have recourse to a regular suit j I, 

The language is wide enough to include tna Court and iroeL-» 
necessarily paid on accunt of the refusal to lh« 

the fine paid, and a nartovver construction would, I thin*, ‘ ^ 
intention of the Legislature “—f'er , y*”’ ..’nsitiflo 

345 at 346. An order which awsr^ distinct amounts ^ 

And foe Court and Process fees, though improperly 'J'®® ' ‘^ajion 

in Liw if the intention was to include the costs m *“® ? {gibe 

■Weir I. 73. Where some coiupinsation was awarded la aaa.ufl i ^ 
sum allowed on account of the fioe» paid .lad '■‘1’®®*- ,, j. Coaet 
procuring the roljase of cattle,'' it was helrl, 

1. . »u. insuflicieney ®f 

• • . this Mction desigoated the ^ 

rtesuUrity was merely on« 
intention to award comr«c»^«'®'‘ 

2. Magistrate cannot refer parties to bas^nopeo*' 

of section la coropensatioa.— This cbepter ®‘, A„j .hg 
clause. It IS compensation that is to ba award pi 

the rower to award coiopon«ation ought toc.irry kcdisgo®^®' 

.f irrAfTtiS* oA which Ihc cocipen.ation i» 


complainant's cittl'e at uight from a .^u’Vj.j ManJAcvrer ih' 

them to the pound with the object of sbvnog wi ^^inst urdi’f ih' 
fees to ho paid for their release. M"* ® j jo &o cortpcnwl'®® 
A-t. and under the provision of this ®;‘tn one moith’* 

to the complainant, and m default to to Ibi 


derCo one monla of 

to the complainant, ana m aeiaui» wv — to I®'’ , 
impr'sonmeiit. IM-l, that this asclio** *** Fm thefact< i* / 

tho caso, and that the order most be set and ralh®^®", ,.i 

a caas ot “illegal seizure and detention and 

thsft, 08 all the claineiUs of th.»l offence were pte-C'^ 139 

should have been charged with and tried for t 


hould have been charged with and tncu tor V ^ 118*1 

fln. —Th.o riAA. I.nt autboriM a ,„,ni a* i 

c »92==3C.W. 


penalty in excess of the sum awar w a — 

tion. 7M H. C. R.Appx.24. 27C ®32==5 C. ^ 

36: 1886 P. R fCr.) 3. Proceedings undir mis w 
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ia thair nature, ,t Mag.strate l<eiDg at liberty under this section to 
assess aod enforce, in a summary maaner, compeDsatiou for an injury 
' ' ' or, thetefoto, for the 

■ ■ • • against twopersons 

roporlionato amount 

pay AU'e ny eacii, u goou. 14 U, I'fb Tbe award should bo by way of 
reaionahU not a%a penalty, 1878 P. R. No. 25. 

I Imprisonment in default is illegal — A sentence of imprisonment, 
in default of piyment a! compensation adjudged, is illegal Weir 1, 711 
/olloirrJ in Weir I 712 ; 7 M. 343 ; 2 C L. R. 507, followed m 22 C 
39:9M,238 In detauU oi piyment ol compensation, the procedure 
to be followed i-, that prescribed ins 3S6, O' I’ Code. Weir I, 711. L. 
B.R> (1672— 1692) SIS ft 429 Orders under this section heir scieral 
points of .Tii.ilocy to an order under s 250, Cr P. C. 


23 The ooiniiensation, fines and expenses 
lucoieri oi com- menttoucil in section 22 may be tecoiered as if 
penwtiao jj„.y |,y ti,e Magistrate 


CHAPTER Vr 


VeaiUy lor (or 
eiUly opiMsiiu till 
seisore o( cattiuor 
rcscaiDit tlia turn. 


pekaltibs. 

24 Whoetei forcibly opposes the seizure o! 
cattle liable to be seized under this Act, 


and w1 
or from 
person bi 
th's Act, 


bhtll, on conviction bifoie a Magivtiatc, be punished with 
iniprisoninent for a period not exceeding sit months, or with fine 
not exceeding h\e hundicd rupees, oi with both 


pound escaped The o^xt day they were grazing iii chargeof theirow:..r 
tho accused When the Police attempted to sene them z/ao* 

the accused resisted, and the pafel instead of sensing tho cattle, 
a complaint before a M.igistiate who, under Dus section fitej 
accused B» i Held, that to rchiot the seizure oi cattle uci, \Q._ 
circumstances ws', not an offence punishable under this Kectiou 
294; The conviction under ibis sectirai can only be support'd ' 
cattle were "liable to be seized undei this act, otherwi*., 

IS no oSencc and the fact the rescueis Iwd a special remedy . w. 
supra does rtoi, affect the matter 24 M, 38. ' ' 

2 Pound Breach —Where the accused removed 
cattU-ponnd and returned them to the true owner, 
guilty of theft, as there was no dishonest intent.but o-j, ' "o* 

.pound-bre.vch under this seclimj Weir I 716 '' o* 
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"*^25. Any fine impo';ed under the next foHowing section or 
for the offence of mischief by causing cattle 
Pfoatty" ^mi trespass on any land, may be recovered by 

chief coramitteclbj ®a-le of all or any of the cattle by which the 
treanSss.'*’*'*’® trespass was committed, whether they were 
seized in the act of trespassing or not, aid 
whether they arc the property of the person convicted of the 
offence, or were only in his charge when the trespass was committed. 

26. Any owner or keeper of pigs who, through neglect or other- 

penalty fordam- Wise, damagesor causes Or permits to bo dsmigfd 

nfe caa&ed to land ^ny land, or any crop or produce of land, or any 
rJ! public rooil.t by allowing such pigs to trespass 

a * S’ thereon, shall, oncoRTiction before.^ Jtsgistrale, 

be punished with fine not exceeding ten rupees. 


Note — Intention c- j.«. *. j. pi«v tt'ccite 

of pigs. — Before any * 

prosecution mast cs ■ , ^ 

otherwise, damaged < . ^ . ,k , 

allowing his cattle to trespass thereon. A personal neglect on the psr| 
of the owner and his allowing his cattle to tresp-tss oust, if tW “xh®* 
be inferred from the circumstances of the c-ise, b« shown ofnrins‘i«v 
to exist. Ratanlal 867 Where a Magistrate passed 
sentence m the absence of deer evidence of damage, thelli?“ Cos 
reduced the sentence. 2 Bom. L. R.33S. In theca«ee( 
there must be an intention to cau>e damage or a kDowlidge that dun . 
18 likely to be caused. When, therefore, theoccused admitted thii^^,^ 
was the owner of • . ■ • ' , 

property, but thi 
was neither cha , , 

reversed. Ratanlal 60. 


27. Any pound-keeper releasing or purchasing 

cattle contrary to the provisions o * ' jfj 

Pvniitj on pound- omitting to provide nnj impounded f . 

nnrollh, otherdnli.. 1”!”'''; “I";; h, 
this Act, sh-all, over and above any other penalty .. 
maybe liable, be punished, on conviction hefurc a 
with fine not e.vcceding fifty rapees. ^ 

Such fines may be recovcreil by deductions from ' * 
keeper’s s.aUry. _ 

Notes,— 1. Liability on pjond-fceeper,— A P® 
by a Police pilei who M ez igisto the pound ®'’r’ ' jj, cjjr.rirl 
the impounded cittle and to water them, cann 
under this sociion 9 B, H. C. R 164. 


2. This section does not bar other remedy. 




levied H». 5 for a hudiloei in his chirgi. but gs'f® 


• A*U>thp«p|>licitioiiof • 2.* to the c»w ofestUe lrv»r****”‘‘ 

r Act I.\ of Ih'JO. K J2-. CJI. . , IV » I 

fl'iiWi. roa,|”iii. •2fiinelttJ.»n«il«*T-»rr .Act 
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Bs. 1 only to the owner ol the cattle and entered only Rs. 4 in his 
-acconnte, but liefora the money ms paid into the treasury altered 
his accounts and entered the proper amount. In such a case ha 
cannot be charged under this section, but h» should bo charged under 
ss 40J<t 511,1 P C RatanUt632. 

28. All fines reeoiered under s. 25, s. 2G or s. 27 may be 
appropriated in whole or in part as compensa- 
^ AppiKatioo^ ^of tion tor loss or damage proved to the satisfac- 
'dei*ssf-° ibor ii tion ol the consicting Sligistrate 


CHAPTER Vir 
SUITS FOR COMPENSATION. 

Sdiinu ol ri 'Ut to Kothing herein contained prohibits any 

sue for coinrwosa- pers>on whose crops or other produce of land 
ha\o ocen damaged oy trespass of cattle from 
suing tor compensation m any competent Court. 

30, Any compensation paid to such person 
bet off under this .\ct by order of the convicting 

Hagistrute shall be set-oiT and deducted from 
anj sum claimed by or awarded to him as compensation in such 
«uil 

CHAPTER VIII 


SUPPLEMENTAL 

31. The Local (Government may, from time to time, by notifi< 
I'oeet of Loi..*l cation in the 0^n<if (iostfle (<0 transfer to 
•Ooreraineot to any local authority within any pvrt of the 
functions to^'^ioVai territories under its administration in which 
eutaacityftnci>lirc^i this Act is in operation, all or any of the func- 
rcceipti°So*'*i'<^vai tions of the Local aovemnient or the Magis- 
innd. trate of the District under this Act, within the 

local are.i subject to the juiisdiction of the lo,.il authouty, or 

(f;) direct that the whole or any part of the surplus accruing in 
any district under s. 18 of this Act shall be placed to the credit 
of such Local Tumi or Funds as may l>e formed for any local area 
or local ureas comprised in that district 


-phe cautcol oi all cattle pound withiu the Municipal limits m 

. . c.- (tom ibe Dutnev Magiatcate 

l Oci-rqe Gazette, i8&5. Pt. L 
tbc Municipalities of CocAin, 
. . ee Coreffi, 1885, Pt I, j>p 8i0 

mmittuc'S of Pallaierani aud 
651. uud 18J9, Pt I, p, HI 
ated to Tkasilaars and Vcj'uty 


Thatddara to adjust 9se«a 
of impounded cattle, G O 


. feedin.; ebargea auU orccss-dnes 
No 7C7. Kev, dited 10 7-1001 
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SCHEDULE. iS e. 

Sfctim. 2) 


Ko. AND Yeah. 

Ill of 1857' 

V of i860 
XXII of 1861 


Title of Act. 


t l An Act relating to trespisses by 
caufe. 

An Act to amend Act III of 18oT, 

Do do 


appendix VIIl. 

the breach of contract act 

No. XIII OF 1859 


FOR THE PUNISHMENT OF iJllEICIlFS OP 

TutCT DY Artificers, Workmen AND LtROUiiEns 

IK CERTAIN CASES 

Whereas juuth lo«:8 and inconvenience are 8u?taii«il by mina. 
Pminbie <<''Cturer8, tradesmen, and others in the 8«\er\l 

Bomliiiv P.„,i prestdfency Towns of Caleutti, .>ri(lr.n »nj 
on the ‘'‘ Other places from fnudulcnt Lre.\ch of contfvct 

"orkmen.undUbourersnl.oha^ereeenei 
account of work which they hue contrjcteJ 
where the remedy by suit in the Ci\ il Court* for the 
DrnMf a<*ni4(5es is wholly insutficient. and it ja’t “'‘■i 
«bni,i r F Sniity of such fraudulent brcich of contrsft 

Should be subject to punishment; It is enacted as follows :- 

under this Act can be inilitoted enfy ea 
tfifl vanbejmiiD motioaOMh by tbcamplovrr '^'hM 

Ipvipipt ifr a charge lorcheatinc under the IVnnI Oofs- 

^ J ,5‘strate IS notentitled to tnike an order uudFr this tet,3J* 

b J,133i=18 Ind.Ca 583.\p-wuwh9 
r* emplo) er of labour but » mere broker or a miJJlemwi for t».a 

t supplyms labour to the employer or master u not 

p ‘'®®dinj'9 asftn emplc^cr against a norLmaa, It Bna* t ^ 

200=13 Cr L J 853 = 17 Ind. Ca. 755 f j“ 
criiment Forest Officer who had engtCcd cooliC' o'* 

Or iToperly instituta iwocecdiiix., 1503 0 B F 7M 

1 (W. B. C. Act)*=ll Cr L. J 58 = 4 Ind Ca 
a dj^Tferent result wa* at arrned atm3 L. B R 33 (F. B ). "i-" 
certrun persons entered into contr.cts m the Towo of 
Asswr^n?''^'^*'’ for India m Council ^ J^st 

sir ^ ^ •" Hurma. tbo oue^toa arcr 

,t y of State for India in Council or the Go^rrane'* *• 
ftnnf fio'ernment of any Province nm l<? r'lJ b« » ^ 

ct applies : //^IJ jpcr Fox and BmXk, JJ., thst the <|ueHticT »1*9 
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answered in the nir^atiie for the reason that though the Secretary of 
State IS a master O' employer, he does not carry on business within 
local extent of the Act. In dealing with matters relating to the general 
public, statutes are presumed to ase words in their popular sense The 
words “cdrrpiiij on bi'Sintss “ meio in the ordinary language the 
person who is engaged in the busiisess does ii with the object of 
acquiring gam or profit (or himself or for himself and others jointly 
concerned with him and this view is strengthened by the preamble to the 
Act. fleM conlraffr THinK>tl.\VilCTF, 0 J . that thefaccthe Govern- 
ment cannot be considered as a parson or entity of the same class as a 
manufacturer or tradesman does not precliida it from being a master or 
employer within the meaning of the pretmble and that in conducting a 
rubber plantation on commercial priocipIe», the Secretary of Shite u 
Carrying on business (or gam — notofeoarss (or his personal giin — but 
for the pecuniary gam ot the State which he repre'ents 

2. As a condition precedent to inquiry whether some fraud shall 
be disclosed ?— This Act relate^ to fraudulent breaches of contract aud 
all been worked off by a 
I . • The condition precedent 

• < of »oroe ktrid should bs 

I' are 11) .idvaoce for work 

and (21 wilful neglect or refusal hy the artihter, workman, or 
laboatisr. This Mew of the law was dissented from by STBaJOHT, J , 
jn 11 A. 262 at 268 267 r-marking -The learned Judges 

decided that case mainly, if not eiilirely, w th reference to the 
language of the preamble and n >t in reference Cn the enacting clauses 
contained therein which dccUie whit sh.il) liu an oftericu and what 
shall be ite punishment There can be no doubt whether it be the 
fault of insuftcient or inellective dialling, that the pr^imbles to 
i^tatutes do not always cover m the wide and general terms in which 
they are necessarily couched, all the specific otfeiicc. which are to be 
found provided for within the enacting poriionc of the statute itself 


confract entered into hy the persons whom the Ut concerns There i» 
no mention in that secluo of the word I atid in mi opinion 

itifi legislating and not mterprctiDg an Act of the legislature to teid 


contractoii account of an dtsek of cholera hew.isheld not lublc to be 
dealt with under this Act after h« recovers, us his failure w.is not 
wilful, .Vaiirns Judictai Indrx lOo’y, p ITh Cr. R. C. 437 of 1903, 
The inteifurencc of the Magistrate under the Act is limited to 
cases wh’re the neglect or refusii to perform the work ii u-lfiiland 
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toWioul latc/ul and reasonable excute. i6 B. 363, 
the non-performance of the eoniracc was due to the diUerencci hutsrMa 
the patties as to their mutatl liabilities, there canoot be unite be 
perverse or wilfu] neglect or refusal within the meaning of this wet, on. 
2 Bom. I<. R. 301 Similarly wiiacs the employer Ians to farnisb the 
accused with a statsment of the htii'ness accounts nnd to p.«) hirahn 
ehare of proQta according to the Cerma of employment, tba neglect or 
refusal On tbs part of the accused to continue the work cannot be jS’I 
to he wilful, 36 C. 9i7==10Cr. L J. 577=4 Ind. Cs, 413. 

3. Receipt of njonaylnedvance 00 accouotefwork— 
do not include mero Joanc or debts. 16B,36S{ nor moaev raecivel 
jointly by several persons who egreod to repey it out of their 
jointly in instalmenis. 2 Bom. L. R. 543. A coutcact to «vork for “ 

years, everyday from 7 to 12 in the morning and from 2 to5 m tb3 ' 


option of cither tepayoig ths advance received or of eoutisuiog la* 
the coatrace was held to Ixs within the pur> lew of this Act »» • . ' 
- - ' * ---- - - la. 185. But b-kviD? r . 

. Relief Act, a cootrsci. to w(Kt v- 


162»1' Cp. 1. J a33-23 Ind. Ca - . , 

terms of s. 21 (g| of the Spec.fic Ceirt. 

more tbaa three years boiug not specifically p. iii 

the Punjab Chief Court held m iS Cr. L. 5? uVs 

that, contract to serve for five years is *.im S'* 

enforced under this Act, not even for a limited pjr.oa ol i,i 

Mad Jud.Index {.imi /»•?« (Cr. R. C, 439 of 1908). Amin 

treated as a Cfitninal f< ‘ 

etifcrcedagaiost biro b 


t/wsj /*. /(* vwr, ft. i,. ■■ - . . 

aal for not performing a contract wh'ch to 
iro by civil process For other JOStincj pj 

■ civil ptocossand therefore not wilhiUt ^1 

thi> Act. see 1611 P.W R. 22-1914 P. h.R. 6U 3 R « 

Act is iDteuded to apply only to n lew specified ®^f**'*, * . ipt n no* 
made to workmen and grc.i; care ought to be hikeii ti>»t ,^1 
worked so as to iDtertere with free competition r 

labour, 12 Bom. L. R. 135=11 Cr. L. J. 273 = 5 Ind Ca 

1. When any artificer, storkman, or lahourer of 

ceived front any master or Toft”- 

carrying on business in nii.V ^ . .[i of surb 

or from aiij |>erSon acting on 


li ‘WoikmaD ncH' 
leoC tu peifurui 
work, on account of 
whubhe hss »»fcJ' 
spd an acitun.-c of 
moDov, coioiiliiDt 
Ufty bu inatle to tlie 


master Or employer, an cd- 

account of ant work tvhvcn he ' , miv 

triicted to perforin, or to pet jur • ..jj'i 
other artificers, workmen.or i,»fjt 

artificer, workman, or labourer ahull wilfu ^ top^tix^' 

or reasonable excuse neglect or refuso i ■< ceiiirac*' 'i'’® 

formed such work according to the tcrins coi‘ipi“" 

master or cmiiloj er or nnj such jicraon as a o t'- . uy’ 

to a Afagistiiite of Police. f»nd ,cr, f'^r \ 

B <umnons or n warrant, as he t-hvl ^ *, t»ncl '•*'*’* 

before him such artifitcr, workinsn, or l-i 
nnd deterinmo the can-. pfcc<.-<i 

Notes— 1 Power to»akceognf*snceencomp|»>"‘ /.sM - » 

hj instituted .ipiinst a I'erson either in » tour 
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•be resides, or lo a Cojtt \ritbm whose lonl iimiU the refusal to perform 
bis coDtract occurred, and a warrant issued by the latter Court 
may be executed outside the timits of its local jurisdiction It is 
bardjj likely that the LsgiiUtaivia paa^iug an Act foe the projec- 
tion of employers intended to compel the latter to pursue a work* 
man from district to district as olten as he shifted his residence 
1896 P.R (Cr ) 17 /o.’loiird .ul9iOP. B (Cr j 12*1910 P W. R (Cr ) 
13=11 Cr. L J. 3808 Ind. Ca 618 A're 10 M 221 and Notes to s 
53, Cr Pro C , which applies to warrants issued under this section 
-and consequentlv such warrants m») be executed outside the local 
.jurisdiction' of the Magistrate issning thuin 20 M 235, followed in. 
20 A 121 Courts m British India hi%e no power so tike cognizance of a 
complaint of breach of contract to labour at a place out of the limits 
of British India, though the contract !■> madcor the parties lire in 
British India Weirl 67t. foUowtii la 10 M 21 But the authority 
•of these rulings is considerably shaken In M, H, C Cr R. C. 217 of 
1909 (Tud, Index 1903, p 231} the .iccuscd received Its 600 in South 
Ca laca agrcciug to work with 30 coolies lu an estate in Mysore Millur, 
-J I held the Mangalore Magistrate bad jurisdiction to direct tho 
repayment ot the adrance moosv within a month When both the 
■contricT and the breach hive taken pltce in a foreigu territory. British 
Indian Courts hav'e no lurisdiction, tbougU the work is to be done berei 
7 M, 35] A presidency Magistrate of Cilcutta m.iy lawfully taka 
cogQuauce uder this section of a complaint m lespect of a contract 
made in Calcutta, but the breach o( which was committed beyond 
the iocil jurisdiction of his Court The terms of this section do not state 
that th,> ccinphint is to be made to the Magistrate of Police m the place 
where the bre.ich has taken place 25 C 637 1 he exptession " Magis- 

tr.ite of Polio " means Presidency Magietr.ito 

2 Persons not eomlag within the scope of the Act.— .1 conirncOni; 
LrieUaver, who does uoi himsel' work 7 M 100. (bat the ruling 
W.IS d,t iuj>,isli<d IQ 7 h B R. 82=15 Cr L J 233=23 Ind Cft. lB7 
where a head c irpenter who merely supcmsofl the worit, was held to be 
an artilieer under this ee.tionl . or a village Lumliard ir who owns a t.irt 
whch he works oot persOu.illy for transport of goods but through hia 
*01101 .V sell. lilt 1903P B (Cr 29-9Cr L J. 107 .• or a butcher 
contraciing to suppiv skms. 7H H C R.Appx 12j or .i Alniiut or an 
elephant driver 8C L F 23] ; or n carlmon Jii'y to ca'ry loid, 

Weir I, 690, Ratanlal 537 ; or a donuslii T's loui (borsekeeper) 3B L 
R. (A CrJ 32=2 W B (Cr J 26. Weir 1. 683. 1876 P R Cr, 20 

or a cook Weir I 689, or a clerk Weir 1 689 or 7'cwp e icriaiit* 

Weirl, 689 ora contKjcloi nniferfakixtj supj>J^ vl iimivood. 4B L 
-R. Appx 1 , or u Kiilharni who uudtrlooL the tufliny of prnis aud 
removing the same to cas ilry depot, aud occasio"ally himself lent a 
help iig band by taking pirtin cutting 2 Bom L R '601 ; cr a person 
entitled to get the ••t pulated work perlorined on the coutract system, 
receiving a shire of jii-oBt* as cammissjoji in lieu of jviy, 36 C 917=i 
10 Cr ii J 577 = 4 Ind C.i 413 , or onu who enters into' an agreement 
for services far Inuher than those of manual laboui, ic to act as a 
shop assistant in a butchers shop aud lender JaiJy .iciounts of sales, 
IS Cr L J 383 = 23 Ind Cs 751 ; or an actor 1 1 .i the itriLal Comp.iny, 

1904 P R. (Cr ) 23 ; II »ot artificer, or labour-r withm the 

meaning of this tet The term is restricted to a person who in the 
ordin.iry cour'e would himself tike pirt in the work bo contracted for. 
Ratanlal 201. The Act .ippareutlj applies to cases where the defendant 
undertakes to get work performed as well as to cases where be person- 
ally uiidert ikes lo perform it , but lUe test u whether he himself works 
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at it. The Act cannot apply to contractor who U .lot •fhSff, 

workman or labourer {i902'1903) 1 D. B R. 3, ot a W' oirn'f •ho 
undertook to couvej’ mlt, but who did not bind hJiaselJ to render pr 
sooal service; 13 M. 331 (which /oNom Weir I. 690 ) , or i 
binding himself m consideration of a sum o! morey to render 
for agricultural and other purpose for a term, 7B 379 . (cwfrn. Wtif 
1. 703): or a s«b-co>tfiactor who bad engaged to do certnn work lor 
which he was paid in advance, but did net himself work, 'Weir*."* 
iOB. 9S; a coaly 6’«rrf«r or recruiter, whose functions teriiiinate«or'>“ 
recruits hrs cooftes and who has nothing todo with anj work, 6 C.i. 
J 180=6. Ce.L. J 131. Weir I 676 ore not within tie wtHon 
But in Burma a Cooly Oaung, though he doss none of "’I 
With his owti hands hd!» been held to be within the Vet i9f* 

B. R. l8t quarter (W.B. of C Act) 1 = 1 Cr. h, J. 551 

hdd rpceivid a sum in cons.deration of hU promising to hr'iig » nare 

of ' 


oreoch Cl trust, but cheating as denned IQ s eio. a >■ 

The frst to be applied to contracts to auppJy coolies, ttn'Cii 

to render punishable under Ibis Act, w- does the 
cooties) amount to a contract to work or to get cert.vn wers is 
Weir I. 677, 

3. Contracts not coriIo| within the v™*'*!*! 

consideration of what was o^tnsibly an .i Mitrsft. 

a deposit or loan to be refunded at the close of j i’’, ,hj nurre*' 
Wefr I. 68J . 682 & 683 ; or where money is udv.inccd not or tns ^^^i 
of assisting the workman to complete a js pot iml''* 

au ordinarv loan to l>e repaid out of the wofkniso * 4‘'T*)nd Cs 77* 

tluActaj'S ei-iOA.I., E !»-« 

S,e »Uo 13 Cr. L J. 384»M Ind Ca. « »™, ‘‘.■.J ci. Wj 
Or. D. J 402..11 Ind Ca. 536: 15 Cr. C J. jjjaj III 

1910 P. R. (Cr I 9-1910 P. W. B (Cr.) «=<• Cl " J*, ^ S!i= 
Ca. 914 19 Cr. L J. 160-ZJ I»d Ca. ”V’«?.TlCt 6 1 15* 
Bom.Cr Ca. 200=13 Cr. fc. J 353=17 Ind Ca. I™ . .« 

= 6Ilid. Ca. 123;3I. B B l87-4Cr I, J ™ .jL.nt.I'l'*"' 

agreed to be done ID discharge of » debt due to * ,, > 

was no adantice Weir !• 681 ; so too "here the miJ 

fictitious Weir I. 683. 1" 23 M 203, one ruj'.'.- .» i 

ant not to be repaid until after the cvpwation o ‘ ,j |,y I'.ciiO' 
and Rs. 10 advanced on the ««me date t ij 
instalments out of tho wage-* earned . it *" *7' Ai 

not be regarded as “money adianced on « - X,# atm * J 
formed,” but the latter sum "'** *uch *'’® *®\, ‘ii ,,tiipr whro t ' 
682. 685 and 687. Tim Act has no appheet'oo »* Weir I 

is 110 advance of money under a«* agtoemsnt _ .t,., ii'.'jrrr 


. , ■ ■ Itom’dr ■ 

, » ' ,f ,it r.r'A * 

■ ■ 

default of p.i)mcQt, tli** tims of reraico w»s nri- 

th.HContr.iet innol repajing the amount, bo "a ^ 

trate to porforni tho work according to the ,;,,tbn the tf 

this section. Ihll that the contract wa* rf 

sum of R4. C'2 was not money advanced on pnililr m't* 

to be performed. It was » loan to w rcpn' J 
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Rs. 2 oat o! the wages earned darin" the contrACted period of service 
R^UoIal 751, /oHoirtiio 7 M. H. C. 8. Appx 30 and Wclr I. 681. 
K contract by which defendant bound himself »o work for complainant 
until the repayment of the sura advanced 7M H- C R Appx 30, or 
an a^re'ineat to 6er\e m consideration of mone}, not received m 
advauce by defendant, but duo from him to coraplaioaut oq account of 
previous debt. 9 B H C R 171, 1890 PR (Cr ) 17 . or a contract 
which was nothing more than a loan of moucy. to which was attached 
a condition that the borrowers, in consideration of receiving the 
loan, should work for complainant and not transfer their services else- 
where until they repaid the monev 15 B 363 ; 3 A 744 — 18S1 A. W. 
N. 50 , or a contract wherein the advance has not only b:en worked off 
by the defendant, but an actnal balance IS due to him. 8 W R (Cr.) 
69 ; or a contract for bringing and letting carts wbstber at the place 
where the bargain is made, or elsewhere, at a specified rite for the 
journey, Ratanlal 349 & 537, or a contract which is executed by the 
work being corapletad at the date of the complimt Weir I. 670, 
[/o/foired in 28 M 37>-2Cr L J 149] or a contract where an advance 
was made to the defendant on condition that lie should perform service 
but not on account ofwork to be performed Wetrl 684, oracontracC 
where to indues the defendant to enter into tha contract of service, the 
advance was made, bat not tor work contracted to be performed 
Weir I, 684, does not vomc within the operation of the Act Where 
a goldsmith 18 euttu'ted with gold to be mideititoan ornament, hue 
no money is received from the coiupl vm vnt u> an advance, the Act doea 
not apply Weir I 692 Again wbeic current com> are given, not as 
advance of ^ages, butaa material to I'c woiked up, there is iioadvaiice 
of money within the section Weir I, 693 6 M H. C. R Appx. 21. 


une seal m eii s, ivra , oi u> uus uii lu'imi.e', us a laouiirei lu u unoeiy 
7 H 131, 23 M 203; 14 Cr L J 400»20ind. Ca 224; oi to work foe 
an additional number of dav- jftei the lapse of tlie contract period 
in case of default Weir I. 707 oi to suppiv v cert.im numbei of 
coolies and tc keep them at vvorl for i speeifii-d time, 8 M 373 , 
3 M H C R. Appx 25 ; 1904.1905) UB R 1-1 Cr L J 551, 6L B 
R 89-5 Bur L T 133 ]3Cr L J 580-15 Ind Ca 996 (even when 
the nature and extent of the work are not i.lcailv specified 1 H 280 .) 
or to weave a cert cm unmlver of cloths it a cciiam rate /vi mens- >ii from 
materials and with michmery provided b\ the emplover Weir 1. 686 , 
or to work as a cobbler till the sum advanced was worked off by the 
value of th.- shoes stitched, Wcir I 687 or to work at a fatten (or 
four months lu a jenr ic caosideratioii of an advance made 14 W R (Cr.) 
29 (but see 18 W R Cr 53 |72|, uh-iva siuiilir contract was held by 
a Magistrate Co be not enlolcecble. and the lligb Court declined to 
interfere In revjsionj is eolorceablc. lii96om L R, 362 = 5Cr L J. 
337, a contract to serve as acolvblei loi i s at>, on receivins an advance 
of Rs 170 was held fallow tnq 14 W R (Cr ) 29 to be w ilhiii the \ct 

5 Duty of Magistrate before laaue of process —lu proceedinga 
under this tet, it is the. duty of tha Magistrate to enquire into the facts 
and satisfy bimuelf that a good pritna (aiit ense is made out before ha 
iSsUes process against any person hut when any reasonable ground is 
made cut, the Magistrete is bound to put the law into force and cannot 
refer the complainant to a Civil Court But if the Hlleg.itioua made, 
though true, were utterly trivial, he might refuse (o issue process 1896 
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P. R. No. 17. The refusal to work must not only ba wiUiout »nT 
excuse bat also uil/ul; per Kemp, A, J.C. Cr, L J. 383 = 23 Ind C» 
751. 

6 Act not applicable to sureties. —This Act doea not cxuod u> 


undivided coparcener of this peteon contraet'ng in considTution fli j'^ 
advance, e«en though ths Utter may have uadertaksn to coup 
work. Weir I. 693. 


2. IfiUhaUheprovedtothesitUfacfcioaofths M-igtstrate tbit 
JUajatrate may 80ch ailificer. workman, or 

•onJer reMiincnc ceiveJ money' in advance from Inc coropt 

o“? on account ot any uork «d h« 

trift without lawful or reasonable cxeus. 

,, tb* 

c tJ 

repay the naoaey advAncod, or eueb part th?re>t 
the MaRistnUe juatand proper, or order him to 
performed, such work according to the t>rin» o* ht’*' 

And II such artificer, workmao, or labourer shyll^’l^'v 

,„lhiha .aid ord... the ("Li.- 

I’eniltj )f work* lenco him to be tmpriso >ed u itt ft {{{b* 

fttciiu not exceeding tbtee .V,” ,.r. 


jn'r 
r tb' 
i5'l 
otb'f 


•il. »hen ’"'I 

list the t’tni j'l-fP 

ompUiiant bi»ai ®r .aW'-l 


Notes — i. Jurisdiction of MailstMt* ' 

pleted.— The sectioi pre-suppois-* th»lst 

IS brought bjfore thaMagistratJ. thecompti* «>« n*. -> ^ ^ 

demand back hi- adiancc oc to gel an order , ,,} ihe rr-u 

. piovof i 

-It (jr I’ r* ci'i 


work himscll or by employing a tbwd {[,j 

right to proceed under this section- ,i., 

renndv is ot coufMC open to him. but be f. •' fA,, 

IV,.., p„v,„oa.cf < 1 ... 


I'enal provisions 
acojxj ot the Act m n »ay 

and sho'ss tbit ths Act .-..v • — - . t .j • 

which the pruaoiblc recites that it is ft-ictfr •’’'I j 


Act is ii I'cual Act. It must be .i,, ... ,• 

o( the suhi-ct. The htrici , c' lb' 

M that stited aboio If th, ih, tri>* ' 

at prcs'int worded do!» not^giW- Mord*"* 


I.rgi%lititro. the i 
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Be-Nsos, J, in 23 M. 37 at39=%Cr. L. J ii9, follow-id in 14 Boni 
L. R 956=lBom Cr Ca 200^13 CrL J. 833-=17 Ind. Ca7B9. 3S A 
BI-lOA L J 468 = l3Cr. L J 833=17 Ind Ca. 799 The Jladtas. 
Tien vra^ considered by a Pull Bench of the Lower Burm.a Chief Conct 
is6L B R. 89^-5 Bup. L. T 133s3l3CrL J SSQsfSInd Ca 996, 
and from on the ground thU the M.idras Judges have read 

into the section a provision not really within it and the impossibility to 
exact work would not deprive the master of bis lemedv of invoking 
Magisterial aid either to get back the advance or to punish the recalci- 
trant workman i>fi! ilso 3 Siod L R 223 = 11 Cr L J. 414=6 Ind Ca. 
379, which takes the same view as tnc Lower Burma Chief Court, laying 
down there are oulj two conditions requisite to give jurisdiction to the 
Court, vu. (1) an advance of money, and (j| wilful (vilure to perform work., 

2 Contract can only be enforced aceordin| to its terms and 
vrithin the time contemplated — t contract within the scope of the 
Act can only be enforced an strict conformity with its terms Where 


• ’ * pioper order to 

residua of the 

S ’ A. 70S, Bind. 

. ' ^ iCr. R. C. 

• ' s ' ' in order direat- 

ing defendant Co perform a contract to do plintation work for a year, 
such order being made chrao year-- after the d ito of the contrnot, was /irhf 
to be ille;aloa the ground tbvt the time contrioted for had expired 
WeiP I. 703. The Madras High Court m 16 M 347 lieltl when tha term, 
h<id expired there was no reason why the Magistrate should not aSjrd 
to the cuiuplaiiiauc the a ternativciemedy under thiweccion even though 
the civil remedy to recover the same is birred But in33C 1028 = 12 
C.WN.S69 = 8C LJ 3f3a8 Cr L J. 134. Houwwooo, J , held the two 
remedies under d 2 are mteriocked and mUcdcpc'ident, and if one hav 
laps-d tb>’ other has i ip*ed it so, though bTiriinv J , was inclined to 
take I didareiit view, ts alreidv ccmick.dthe CUiM Court of Lower 
Burma hi! taken the si me view as 8ti I'.it n. J , m the i«bo\e else, iee 4 
L. B. R, 270-8 Cp. L.J. 470 4 6 L. B.R. 89-=5 Bur L T. 133=13 Cp 
L.J 580-15 Ind. Ca. 996 (F Bi 

3. LimitatioD Act offers no bar to proceedings under this section. 

This Act being a penal enactment, the Limitaliou Vci is uu b.trioa 
claim under this seetroo to recover .in advanc.* in >de to a labourer 11 


weavers for H months or in default to jiay hick Its 100 borrowed, 
cannot be civilly enforced being barred by limitution, it cannot be made 
the basis of i r^'o^ecution under this Act Ratanlal 874 which foUoios 

16 8 368. When delay in tnnbi . . ... 

the fact tbs whereabout'' of the 
plaint ought not .o be dism’svi 

6L. B R. 89=5 Bur, L. T 33= ' ■ T ; 

Cr. L. J 404=7 L B R. 35= 

This Act IS intended to provide for breaches of contract and to inflict 
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.penalties. The nutters to which tliesa peua’ties are afticW an 
offences. Weir I. 673 & 697. But the offence is not tha nr;'*'Ct s' 
refusal of the workman to perform the contract, hut his fnbrt t< 
comply with the hfaSistrate's order that he should cither tesunis »'rt 
or repay the advance, 4 C W M. 253 Hence when a conipUmt 
■disjnuaed for default ot prtsecutonsnd thus the MapstraU bid n<w| 

sAcibil 

■-BBar. 

■ed. The proeoedingv of the M^a^istrate up to and inctu«i'e of ther“‘-®' 
by him of m ordrf for either the repayinent of the aduneeor thjf<’* 
formance of the contract do not coastitute a trial lot snvopn«i‘ 
defined m the Cr. Pr. Code, 6 Bom. L, B. 253 Wherii th« con 
plainant withdrew the cxie before the JlaJfi'tate tn»de an ord t,iJ 
wag held the Court had no power to acquit the nccuaed . ii< t'O , ^ ^ 
under the Act had l)»en committed Quaere whether tba Cfimiml Fr-'- 
'cedure Code applies to offences under the Act? 24 M. 660 

4. Procedure to bo adopted in conducting lnqo1fie»_ •flj’ 
under this Act.— There it nolh-iis' in this Actor in the 
prescribing how evidence m a case whore rccogn'nncs i» ; , 
•defendant (under this section or s 3) *^®‘**‘^ ^ -d 

requiring a judgment to l*« wriiton, and s 870 cf the Cr. 1 . 0 ^ , 

apply to a caao of this nature whero nooffeiue hj< 
where there is no accused 27 C. 131«* C W N. 201 
proceediiiit under tho first Part of s.'c i nuiUec..8 uoiaemi 

1“ 

;i 


!• • . • 

Ind. Ca. 740 A complaint of an olfeoco of criminal 651 

under this Act m'ly not be trie<l sumniaril) . 4 M. z3»: 
cmilro se- V,' ' I '“I .*•, *** ..rijr. gF.lH 

J.263;13Cr ' s ' V : ' ’ • If ' ‘ ':‘*rUfin» 


S. Contract for liquidated damages Is 
A provision in the contract document for £ 


Ind. I 
under 1 
contra s 

J.263 1 13 Cr 'S‘#S' '•* !■ * in'* 

Ulnd.Ca. , •• •• 4 ■ 'c' cfsc.'J 

summarily , 

nature, the High Court directed a further inquir) t 

was hound to find whether there '^“^a ,n-ibf« n's*' 

whether the .xccused wilfully and without Itw lul ouo ji- 

negheted or refused to perform the work »»« „f /ejj 

contract Madraijud. Jndet J‘M/9. 1'.JdJ, Cr. 

rovision in tlie contract aocumout iv* I’VY' i fiTi • n-’r acuJ-i ' ' 
b\r the ojv'ravionof the penal enactment. *'*”*■. , „orirf"ri;I 
f.ict, that the defondint had suffered imprisonmeo •' . j ,» j i’ 

w.th the MagiHtrateV order, dischtri;) * *27 

ropty the money .advanced to him. 3 M. H. C «■ 

S. Form ol Iho ordtr. I* ""P','"! ' 

Magistnt'j'sorder khould at '* ‘ * 

repayment of the advancoi n.. 

di«crction) or for performance oi me eoni>'»' jsipr'*'"’ 
failure to comply with such order that a to tfe J’ 

-can Lc piAsed 21 C. 262. An ordir gitiml an ‘’J ( ..ff^jUr >i o" " 
Cither paying off the debt or working it off eve 


ler, Magmrate n ‘ 

d at the option of the coor . .)«i^ 

e.. madofin whole or m F*'* ‘V,. „ ..er'i 
mance of the eonirart. sn* 
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favour uf the debtor .ind the compUinuit atone is entitled to object to 
• it if irregnUr 1914 P W. R. (Cr.) 32=1914 P. L, R, 61 , ordinarily the 
Magistrate should ascertain fr»m thoconipluiinnt which of two orders, 
Tii: either to finish the worker to repay the advance ho desires and 
should pass th.it order as the (.ompUint hts the option under the Act 
‘ (1902-1903) U< B. R I (Vf B ate Acti, .Vn order d reeling workmen to 
repav cert iitt sums which they had received in adv.ince, but oniittmg 
to specify .an' time "ithm which the sums were to be rep.aid, is bad for 
UBcertaiotv, Weir. I, 696 tonlra Ratanlal 418 An order to repay aa 
advance cii the spot is not iliestl Weir 1 699. Where a carpenter 
agreed to build, in a month's time « bandy out of materuls to be 
supplied to bim, and h sviug made d. fault was ordered eight months 
afterward-, to perform the contract //cM, that the oi del was legal as 
time was not of the es»ence of the contract The esseotiil pirt of the 
agreement is that csrtaiii specific aiticlcs shall be made within a 
reasonable time, the month being fixed merely as a guide ag to what 
would he a reasonable psrioal Weir |, 703 Rut a Magistrate's order 
-directing a daf^ndint to work for as rains days afterwards as be shall 
have msde default » defective— 1st, m uot »|ie<.if>iiig the number of 

- days the accu»«d was bound lo work afterwards , .lod i!ud, in assuming 
that the CoJrt hid power to order the defend.int to work for any 
number of day t in tuticipation of def lult, after the date of the order 
Weir I 707. 

- 7 Order fob repayment of advance cannot be made where sum 

cannot be ascertained —A, B and Cm coosidoiation of an ad. moe of 


uuder thig aeotion, if the complainant exercised cbe opiiou of rsqairmg 
repayment, to order A to repay the money adviiiced to him, for it was 
imposeibla to it) bow much A received, (or though A .igieedtodoa 
third of the work, it wai not alleged this hu ce<.eived at a f.ii-t a third of 
the money 2 Bom L R 545 VVuero the contiacta ,ire several, an 
order directm? the dcfeudanc* to jierfonn their toiitraits joiucly is bad 
Each defeudai't must be proceeded against separatciv Weir I. 707 

B A Magistrate can re-c«ntider hU order when infliction of 


by him on oi 
complainant 
-cartmen (Ji 


before a tervain date, but subsequent)' he referred the 
:o a Civil Court, bolding that tbu Act did uot apply to 
reference that this latter order was irregular and ultra 


the section for failure to comply with the order, whether the order 'vas 
justifiable Batanlal 537 


9 Compensation for breach of contract cannot be awarded —A 

.mete breach of contract is not Under the first part of this soctioa an 
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accusert, ' .inu n« t-euauv u*u “"r"''*’ tin lum 

the accused had disobeyed tlu order lor ihe p,t> oont oUi>* 

ed to him. RatanUl 534 /oHotord m 6 Bern. L. R. „,1. ,n. 

• iQIlt 

• ■ limp"*! 

b« r>!?‘* 

• • , • , 

. • • * • ■ Ijf 

AeMthat in a ea«o of coDv,ct.on under ‘f'* '’f ‘J’ 
reldfidof St imp Duty and process feeibut as'ht 

psution) coght to bo paolod. ..Iho oottot- to ohitb l.iit't 
Act are utt-iched are offences. 

11. When imprisonment can be awarded 

meat should not be mado tu the order ‘ »m:a'al f»» 


*“l *'* n» iftlia'dl f*' 

; c lOISfl-’ Cf ‘“ 


J. 168 


J. IDO 

12 Application of the doctrine 

for breach of contr.ict of lervice under ,y„h r 

senuent eonrictlon on the .t, Inteation ^ 

returnin? to service It cannot be held t . J j.i, d iiaf'**' 

Liturc that a cotituuitciou* labourer shouH b ^ inff;* " 

for Bcvernl termi for several breaches so at >rhiS ni?bt 

until the term of his contract h»t f;'rb‘--i' 

quciicc of a persiiteut rtfuatl to perform a coatrs. 

specific term. 21 C. 262. 

13. No provision In |Act for retorD 

meat of Iho^monuy advanced and tb* ^ 


fyf* 
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00 I!, not proTidsd foe to tba Act dtreetlii It is otitj b) au order to per- 
forin the contract and euforctni; the pecformancc that tho return oi Che 
goods and money cao h; got Weir 1.700 lo S H 294 an adv.ince of 
gram and money 'was made to a labonrer who filled to complete the 
work. .An order was pa-aed by a Magistrate directing repayment of the 
adrsnee not worked oB by the Uhoarer Held that as it waa not proved 
that the labourer waa offered and accepted the gram m lieu of 
money to be advanced, the order was illeg.tl Under tins aection, tbe 


14. Appeal against an order for repayment -An order adjudging 
the repayment ot money ailvinced m appealable, aichojgh no peail 
sentenci has yet been passed on a deftaltof comph ince with such order. 
Weir I 694 Though this ruling was based on as evaminttion of the 
language of s 408, Cr P C, in Sindh, at has been held. /V>^/ounny 33 B 
25=10 Bom. L, R. 1125= 6 Cr. L. J 403-1 Ind Ca. 357, no appeal lies 
from an order eieci under tbe sctoiid p.irt of this settioii. 6 Sind. L, R. 
16S = i4Cr.L. J.26S«l9fnd.Ca 512. 19 Cr. L. J. 372 =23 Ind. Ca. 
740, These rulings sea apparently bt<K>d on the view thit proceedings 
under the Bret part, at all «tent» are not of a crimmal nsture. There is 
no accQsed person, and if the Court is unable to gr.iut any relief to tha 
complainant, the appropriate order would be not one of discharge or 
aoquittal of the peison complanied ag.iiiist. but One of dismiB>al of the 
complaint Il903] U. B. R. 2 Qr 1 iW B. Qf. C. Act/^ 1 Cr. L. J, 
38=4 Ind. Ca.627. 

13, Practice —Rule as to Submission of Calendars.— In cases 
falhng under this Act tbe calendar kIiouM basubmitced to the appsllate 
aatbority immedistol) an order under the Arst pirt of this section is 
passed When further proceedings under the latter part of the ssctioii 
sie taken, a simple copv ol the order coiitAtumg a t.f'cence to ths 
cilendar shculd be S'ot 7M H. C. R. Appx 1. 


3 When the Magistrate shall order any artificei, workiatn, or 
labourer to perform or get peifoinied auy work 
re^aire^*”^rkmin -'Cv-ording to the terms of lus contract, he raiy 
to eivp Eeiariti lor also, at the request of the complainant, lequire 
such artificer, workmm, or labourer to enter 
into A recognirance with sulhcieijt security for 
the due performance of the order, and ri def.iult of his entering 
into such recognizance or furnishini; such Reeuntv to the satis- 
faction of the Mrgistrate. luav sentence him to be imprisoned 
with hard labour for a period not Kceediog three months 


Mote. Ad order purporting to be m»de under tin- Bvciion tofiad 

bail for the repiytnent ol (be money advinced i-. lUcgil Weip I, 699. 
In 27 C. 131=4 C. W N 201, sn ladeiiturad workman, having left his 
employer to work lor another, on acompUtnt to the Magistr ita uoder 
s 1. an order was made under (be first pirt ol s 2 and under this 
I , .-1- i 'J, the order was 

i ‘ ■ I the contract or 

I ,l I . , V. II' 1 i ■ t HU can however 

.a I I I't C 


(35 
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4. The word 

To ^hsl contract 
tbo Act (‘Ttends 


contract,*' as used tn this Art, s)ij]J fjJfcJ t> 
all contracts and agreements whether l> i‘fX 
or wntten or terLal, and whether such coctwl 
be for a term certain, or for siieclfi^J wort or 
othern ise. 


Note.-— A contract to suppljr labourers and to get !il>our porforn’*! bj 
them, even though the mture and extent of the work ita not tIcirU 
specified, falls within the provisions of thfi Act. 1B.2S0. 

W.R. (Cr.) 6, aa to garden coolies in Assam tea gardeni, whorethenerti- 
sity for the work being of a sprcidc cftnracter or ot/irryue i4di<ai'rf- 
The matter was al-o dealt within ootes2A3tci s. I iuj>ra st ff' 
1017-1019. 


5. ThiaAct may be extended b> the Oo'ernor-OcncruloflnU 
in Council, or by the Extciitiie Go'ernm'ntcf 
Act msv be cx- any Presidencx or place, to any place within ths 
meot* ^ limits of their respectite jurisdiction!. In*-* 

exent of this Act being sc «xtendcd. the posrri 
hereby xeated in a Magistrate of Police shall be ex^reiird bt 
officer or ofiicors as shall be specially appoint! J by Goiernoe'it » 
exercise such powers. 

Note.— Outside the Presidency townr, power* under tbi* Act ^ 
exorcised by Mugc-trates who have been specixl!/ empo»«rw i 
hcluU. For nofifleation extending this Act to J** 

Madras Prendcncy end empowering all Se*«ioa ^ «'i 

Judges, Pnncip.kISudf AmeeQ»,allMagi*trsU'S, Jomt 
AS AssisUnt hUgistrates or Deputy yf>g.»tr»tosto«xi!rci>et 
vesl'jd m the Jlogistrate of Police by ibis Act, ,'® ,i b jaf 


trates as hase been referred to therein as a class ana i« , 

BatanlaI701. When ibe Act is extended to the *i 

trates there have all the powers in regard to muter* * 

Presidency Magistrates have in Presidency t®wos. o it <T. 9) 
C. W. N. 869 = 8 C. L. J. 3J2=B Cr.L. J. 134. 1332 P. L. 6’ 

= 1902 P. B. (Cr.) 11 


APPENDIX iX 

THE INDIAN OATHS ACT, X or IS'') 

An act to CONSOLIDCTr Tile Mil UI-CITICOTO H ‘I' 

AM> FOR OTIIKK Pk’RI’O''' 

Wnrnr.xs it is expedient to dcci*r*« ‘’’' *2^ 

■ ' • o,jh*. » 

IWesmble . . — 

tnatloDs and dccln- , ! ' i oati' ^ 

Hote.-For . discuu.on oI Ih. inln" '’‘•“If ,‘,>,.<1, 
tiOns and ihi history of Ind an I^^itUtion 
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I.— PunLItllN^RT. 


Short title 


1. Tuts Act ra^v be called “The Indian 
Oath’, Act. 1873.” 


It extends to the tiliole of Btitisb India, and, so far as reg.ards 
Local extent subjects of Her Jlajestj, to the territories of 
Native Princes and States tn alliance ivilh Her 
Majesty , 


3. Nothing herein contained applies to proceedings before 
Courts martial,-' or to oaths, affirmations or 


to rcjjcal. 

II.— ACTHORITY to tDMlSISTEIl OvTHS tN’D VFfIRlUTIONS 

4. The following Courts and persons are authorized to ad- 
ministei, bv theinsehes or Ijy an officer em 

l>y ;!>=;> «• thi. beh»lf, o.th. «„d 

•arcnatioas inations in discharge of the duties or in exercise 

of the poiveis imposed o-- conferred upon them 
resnectnelj, b\ law - 


(it) All Courts and persons hav.ng, b> law oi consent of 
parties, authority to receive evidence . 

f[p) The Commanding Oflicci of anj .MiliUiv Station occupied 
by troops in the seivice of Her Mijcsty provided 

(1) that the oath or affirmation be administered mthin the 
limits of the station, and 


(2j that the oath or affirmation bo such as a justiie of the 
Peace is competent to adimn.stcr in lintish India. 


bequestiooed, if at all to the extent specified in i M^.Cr P (J A Maois^- 
trate testing the petition of a -yorety nndsc s 122. Or P C , n competent 
to administer an oath, 2 Sind L R. (Cr ) 11, 28 A 311, aa he ba> powjr to 
record evidence Hut in .i non-jadiciai proceeding the object oi which 
13 to discover the writer of a scandalous petition, u is not competent 




' See r Jie /m/inri tf «r(Ait V of fjl. Iniliiiii 

\X of IW,9 III' Iii'hiin Starmr it! \I\ of lie*? 


\oluiileeit .let 
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ni. Persons by tvHoai Oaths or Affirm ^tions mvst re ihdc. 


Oatiii or afarrna- 5. Oaths or itniriiiations shall be miJf Ir lb' 
tionstobemiOob, foHoning persons:- 

(a) All witnesses, that is to say. all persons «Tho in»r lufil’t 
Vi'itnet.hf'g examined, or give or be requireJ t» fiTf, 

evidence bj' or before any Court oranyp^r*-)n 
having by law or consent of parties nutbority to eriioine iiA 
persons or to receive evidence: — 


Interpreters. 

Jnrors 


(6) Interpreters of questions pat U asl 
evidence given by, vvitucsse*. pnJ 

(ri Jurors 


Nothing herein contained shall render it I-vwful to ada3iai«l-f 
in a criminal proceeding an ovth or aflirmation to th9scf3‘*| 
person, or necessary to administer to the officiil intsrprttfr n 
any Court, after he has entered on the execution of tbeJ itiP*^ 
his office, an o.\th or affinmition that he will faithfully 
those duties. 


Notes.— 1. PresamptloB that oaths have been duly • 

Where It does not appear from the record that o»lb wai aommii^ 
to a witness, the reasonable presumption would be in 
suggestion to the contrnr)' that the proper procedure in ‘ . J 
ministering of o.itb was followed There h no ..Iv 

requires the Court examining a witness to record Iheucttnaian 
was administered, il A. L. J. 933. 


2. Witnesses to be sworn oraWrmed.— A Ses»ioni Judjc 
hed as to the capacity of a child witness to give evidence, 
omitted to administer an aflirmvtion nn the ground that 51 
tender years to render any attempt to bind his con«ei«QC 8 » p* 
practically operative The Judge did not . ,® ,',1 .L.n-i, 

purpose of eliciting whether he knew U was vrroag 
or whether he knew the diffcronco between right ano • 

told him to tell the truth and permitted bna to * ii lf. ICl 
witness: J/r/d that the child should have been -i 

A child examined fts a witness should be examined on .. g‘ g }|i 

whether he understands the nature of an .<Vnii 

10 C W.N. 962 A witnessmvybo examined onoithorse ®o 

but he cannot be both sworn and put on loloran aiiiOT -.-^u,'l* 

time. 13 W.R. (Cr ) 17. The omission to take aav wth or s^. 
in the form in which it is administered does not invv 
ings 21W. R. Cp.31. Nr/a. 

3. Circumstances under which f/7,n 

dence will not lie.— \V'bere the petitioner ;j I;* r* ' 

against a Munvif lieforc a Jud^e and on oa, wapeh*** 

a statement on afllrmition m aopportof nis ’ j,] 

Bubsequently fauod to be false, ha eouJl not a« hi'a m f*'’ 
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P. C , foT the transfer thereof. Weir 1 833; or where a person malcoe 
a false statement in a non*tudiC'ji proccediss. the object of which is to 
discover the writer of a scandalous patitioii a>;ainst a Magistrate 

11 B. H. C. R. II. 

4. Where Oath coaid legally be admiafstered, to a party pro- 
ceeded against. — In proceedings under s 133, Cc P C., since a 
pirtj to »ueb a 5Ha»i-Ctvil Proceeding IS not an .accused person within 
the meaning of s. -'CO, Cr P C , 2 C. L J 149; an accomplice, if 
he IS not an accused under trial m the same easj, la a competent 
witness, and uiay be eKamined on Oath 4 Cc. L J 145. 

6. Where the witness, interpretei or juroi is a IIniilu or a 
iiBrmsiioa bi ^luhammadan, or has an objection to making 
natives or b) per- an oath, he shall, lustc.td of m.tking an oith, 
tons obieciio^ to uj ike an atfiimitton 

OStQS 

In ererj other t.aso the witness, interpreter or juroi, shtLl 
make an o.~th 

Rote.—The evidenct oi a witauM who wav examined on suspla 
afhimatioa under the direction of the Judge i> admissible »» evidence, 
14 B. L. B. 294 ; (JiCKSO^. J , disienfiny) 22 W R. (Cr.) 14 
IV. —Forms of Owns tND.AFFiHMATiosv 

. 7. All oaths and atTirmations made under 

• nd*ffirastiooV*“ S.3 shall he administered accoi ding to such forms 
as tiie High Court m.vv ftom tune to time 
prescribe. 

And.until any such founs aie picscnbed h5 the High Court, 
such oaths and affirm ttiots shall be administered according to 
the forms now in use 

Note.— For forms of judicial oath pravcnbed hi thcMadrsv High Court 
See Origftial Side Rules I'lOJ. Uulev 172 to ltd and forms referred to 
therein , CivJ Rules of Pr iitice Uules 'JO to OS a id forms cefirccd 
to thccem , Appellate Sida Riile> l'J03, Ch V. ixd High Court Dis Ho. 
720 dated 14th Mav I&OO The repe.itiiig of Kalt'ia b\ a Muliamioadan 
witness not being the form prescribed b> the Chief Couil of puujib 
under this arction, the lefusslofu witness to re|ieat Aa/iito cannot lie 
punished under e 172. i P C , 1902 P R 20= 1902 P L R 47 

®. If any part> to, oi witm-is in, an> judicial pioceeding 
V curt to ofl®!"® t® K"* on o.ith or ".oleuinaflir- 

tiu<i« ” c e r't 1 1 u ra.ition in any foim common amongst, oi held 
oat'ia binding by, persons of the race or uers,uasion 

to which he belongs, and not repugn mt to justice or decenev ind 
not puriiortiiig to effect any third person, the Court miv.if it 
thinks fit, notwithstanding an>thing here.nbefoie contained, 
tender such o.ith or .iflirmition to hma 

Note — -Operation of Section Confined to Civil Cases.— The exprevviou 
partj tos' judicial proceeding ’’ docs not iDcludeeither the complainant 
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to forego, and of which the Courts are conipc tent to enforce a reoatif'i'aM. 
Weir I. 822. The provlstons of ss. 8-11 do not spptvto crCjN! 
proceedings at all, 5 Sind. L. R. 123 = 13 Cr L J. 23*13 iBd.Ca.lfl 
Again when certain persons sue or are sued under the ptovi.’sat rf 
0 I. R 8 G. P C. as representing a whole community, ih^y i'« set 
entitled to have the suit decided by a speci il oath. -If. !!• C. Jul /*i.’ 
[1912] p. 133, C M. A. 329 of 1911. Oit.rrc: whether a KuirJiia cr* 
next friend of a minor can agree to bo bound by an oilh of the orr^ :■ 
party without special leave of court 1912 P. W. R. 159 = 1912 P. R «; 
15 Ind. Ca. 161; the question was answered m the 

M. 483, where there was no proof of .any fr.iud;27C 229 = IJ t * 

N. 327. It has also been held that a pleader i* not eat t’eJ 
authorised by a siieciil Vahabth to bind his elionti to an atreeu'O' 
•abide by an oath. 20 M. L J. 386 = 7 M.L T.43=SInd Ca 5 H,«k' • 
14 B 455 18 follotced. 

2 An oath rcpu|aant to decency cannot be accepted. 
the plaintiff propo^ell to the defendant iti the twais if i ^ 
saying that I did not strike tbc balance end had p ml 
be considered to have been duorcedfrom me". It va« held **’*^1; . jj 
not competent to tender bUch an oatb cspceiilb s* it. > 

affect a third psrson. 19!0 P. R 66=7 Ind. Ca 479. wherr 
36 IS lollowed and 18 A. 46 thtsented from , 

3. The Court alone Is competent to enforce 4 

by special oath, — The powers cooforred '’I’®" t*)fl bourt hy^ 
cannot Lcoccrcised by .a coiDiDi.'‘'ioncr.iuthori2eJ tc lucru <■ • 

P>R.No 89. ^ j 

9 tf nny liArty lo ,iny judiciAl prowcJine i< 

bynny suell oth or i. 

mentloncJ in.. «. if ..Kb ..'b »[ "“‘I 
m«de by tbc other 0. > .(\,r.jiat« 

in. finch ,)rocecdink% the Court *9 >* j. ..p 

lit.«.k finch iMrtyor «, »«<. or 
be nfihcj, » l.ether or not be will in.U the o ith or n.br.J 

Proiidcdthcl no p'lrtr nr witncfifi fib ill hr '“("'"''''il, ' 
personally in Court «o!e)y for the |Uir|»o>e o 
question. , 

Note.— Parties cannot arbitrarily .h^ofi 

.rhitrsfil' /''',’’ L* 

. . : . t I T; 

' ■ ■ "i„ -01 


Coort .lu) Hsk 
piriy Of wiiotfss 
wbotlior tie stlK 
taak'9 0 itttiprol>o«el 
b] opnoaito psrty 


. 5 m. 

M.:. f <"•'> 


I. 134 of 1906). 

10 If such p irly or witness agrees to * !' 

.nation, the Cswrt mO 2^. ’X 
ArtmlnUtrilloD of {t. or if it >s of SOvll Cojrt. t'" ' ' ' ‘ 

ih ifsccepu.l mort* con*enientI.V nls-^ ^ 


lo iiuVf 
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§§ 8-11.] 

Notes— 1 The agreement to be precise as to Form, Place, etc.— 
An asreement under this section shonld specify the form and place 
for tahin? oath. 21 M. L. J. 616=9 M L T. 234 = 9 Ind. Ca. 
260:7. M. L. T. 286; Madrat Jud Indtx 1010 p i.'J. (C R. P. 590 of 
1909 ) When Che oath is to be tahen m a mosque or a temple, a com- 
miss'on should issue to administer it If in the absence of the com- 
missioner and the defendant the pliintiff makes an oath, a dwree 
based upon snch an oath cannot be upheld, 6 L. B. R 60 = S Bur. 
L. T. 165 = 17 Ind. Ca. 930. Where the defaadaut w i» uilling to take the 
oath in the form proposed by the plaintiff but the pUintitf insisted on 
his taking the oath m another form, the Munsii nas held right in 
decreeing for the defendini, 7 M L T 197 

2. Resnltof withdrawal from agreement.— When plamtifi's oSer 
to be hound by defendtnt'a oath is accepted and defendant files 
a verified statement purporting to lie bis statement on oath, the 
defendant has done bis pirt of the agreemeut, and it is no longer 
op«n to the defendant to say that his statement was not reillv made on 
oath, 1913 P.L R 80=1913 P W R 109-16 Ind, Ca 758 When a 
party resiUs from his agreement to b- bound by hi' oath, a decree 
cannot forthwith he passed ag%iu>t bim taking the fact which was to 
have been proved as proved The trial must proceed m the ordinary 
way though the Court may be entitled to draw anv legitmate inference 
from the conduct of the <ief «ultmg pirty. 1912 M W N 361 -=15 Ind 
Ca. 19S ; 2 C L.R 476 Where each of the parties lefusesiobs bound 
by the oath of the other, the iveight to be attached to such conduct 
would be ml Similarly in the ca'e of an iu|>oftnnt witness who has no 

direct interest in the te>ult of the litigttion. 7 N. h. R 50= 10 Ind Ca, 

472; 15 M. C. C. R. 141; 11 H 356 But there is nothing illegal 

il a party so chooses lo an .igreeniciit to abide by the oith of a 

witnesi,1911 P.W. R 157 

Evidence conela- 11. The ev lOencc SO given shall, agaiaat 
soWflsria'j^tV'lie the person who ollerel to ht bound us utores.vid, 
boond beconclusive ptoof of the mattei stated 

Notes,— 1. Conclusive proof — TUisev|uesMoa muat be understood m 
the sense in which it i- defined h\ - 4 of t he /.id Ev Aot S Bom 
L R 19=1 M, L. T. 63 where 4 B. L. R 97 I F B.) h followed. 
The Court mu't al»o consider whether the evidence of the pe-son 
taking the oath conipletelv dispOM.-. of the questions m coulroiersy 
between the parties 22 M 234. 16 Ind Ca 733 1/adrns Jad Index 
[lOin] p 3i'd fS A 1322 of 1907). */al;«s Jad Index [190'^t i. m 
fC. R P No 364 of (1907) 31 A 315=6 A L J 244 = 2 Ind Ca 201 
An oath mav either dispose of the whole suit or be oiu\ conclusive proof 
as to one of the i-sues involved in it. 2 M 356 ; 14 A 141; 23 M 234; 
when the oath ts conclusive proof of only som-fiLts involved in the 
suit the Court should proeei-d lo trv the other lasUS' necessary for a 
complete disposal, 3 M, L. T 103 When a case involves questions of 
law and fact, the record of the Court should cleirly indicite the questions 
agreed to be decided according to the oith. 9 Ou, Ca. 11. In a proceciiQ.. 
under s 141, Cr. P. C. one of the jiarties undertook to vv ithdnvv his 
claim to the matter in dispute if the other pirlv should take an oith. 
The iattei took the oath in the form projvosod . //e(d that the oath is 
not binding as conclusive proof in anv proieeiling other than that in 
which it was take 
that the oath sho 
being conclusive 

had in thiir mm , 
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Al'l'E.VUIX IX. 


C.W.H, SOI, As (leUxeen the p.irtieit, u dfcoe pa»seJ ai t‘'« r#«;'ie 
ail o-ith IS .1 final iidjudmtiou anti hns the same lunJiog »•« 
decree passed on trial &fier contest, 24 M. 444i 

2. Ordinary Oath haa no luch conclutiye eharieter.-Ti* 
soctiou must he read with e. 8. When a party u ciaioiafd aal'f 
the usual form of oath and not under any special oath ondir i S 
svpra. such evidence taten on oath hvs not the c Dc!o*i»e 
referred to m this acctioii, 22 W. B. (CiY.) 337. Uh-n 
bo bound by the det>o.itioa ofa particular person m the 

teiniilatcd by ss 10 and ]1 but thcdeposition «a» not spe'-me 

on some of tfaa points at Hsue and the xntness died b-wre - 

determination of the suii, it *ias he d that Ibe <iui*slion elicul 

mined in the ordinary May a< the special agrc'-m.-nt bsa "e” 
lupable of being enforc^, 13 A. 386. 

12. rf the party or witness refuses to nuke the oath or »o.''3a 
ITOC..1.,. I. aflinn..l.oii rcferM.l to in .. ^ V.’i 

Of rcfusii to niska cornpcllcd to make it, but the 
«*“' record, ns part of the \il'‘l 

of the oath or alliriiiation proposed, the facts tliit lia w * ^ 

whether he 'vould make it, and that he rtfuseu it. lesc 
any reason which he m'»y assign for his refiJ'>ah 

V.— Miwt.fctiSi.of'. 


I'roci-ciKQs's r 

• ion flf ostti 
irre.*<ilArlt) 


.ubilitation ol «ny on. for «"> ''J" °J^Ta 
and no irrcKuiinty whatexer »hi'l 

xthich any one of them i» i- .. 

inx»Iwhitemiyi>rotecilins’*5’'^"|^ cf 


xvhich siK ]i oniKhion. Kiil><titut.on or ,h 

ithfiil iilTcct the ohHj,Mtion of n witness to ^txtc• tht 


pU.» 


Kolei.— f, Bcopc of the Section.— “This 
nitaiuxs iiidicatini: the acUleil policj of the n .„uus* 


initaiuxs iiidicatiitg the afttltH policy u* 
prevent justice being defe-ited by a tcshnical irregu 
tJuh.«.l obbR4t,0n «.f a xx,tnes> |o .p.nk th:o«h • 

liiiio It proxidus against tho pO'Sible ft**®*'® oi t iis "It i** 
cal irresuLiruy.”-/Vr I'an.i».n. J . •« 16 M. 
there i* a di/Teren'-a between act' of omsjicn a-' 


thii sect on ni'iitions 
.’lCiou to .acti of commi.*- 


I Jerli 





J'ririuitioii. thojgh mtenlioail. U an ■■*''' *■ im 

16 B 3S9 . 2i W.R (Cr.)31. Th«of!eioe of r<rj“ / «* - - * 

r. I*. C . may bo enminitt-d. aiihoufih tb« p r»®B f 
rie.th"f b-T II »«ufo itor ati.rtned. W C. 3»3. 
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3. Effect of Intentionnl Omission (o administer Oath or Aflirnia- 
tlon to a child witness Jnthuca'cof achiUi if the Judj;e electa to 


L •} 161—22 Ind, Ca 737 But there are se>eral rulings the 

other wsy.see 14 B. L. R. (P. B.) 294; 14 B.L. R, 54 = 22 W.R. (Cr ) 14 ; 
27 C. 428 at 440=4 C W M 169; 14 Cr L J. 485=20 Ind. Ca 741. 
The competency of a person to testjfya> a is the condition 

precedent to the adminiairdtion to him cf an oath or athrmation. and u 
a question distinct from his crcdibiiitj when be haa been swoc.i cr 
affirmed In determining the question of competency , tbs Court under 
S. 118 of the Ind El Act has not to enter into inquiries as to the 
wltlle^s’s religious belief or as to bis Lnowledge of the coniequeaces 
of faUebood in this world or the next It b.(8 to ascertain in the best 
ws) It <»\D whether from the extent of ius intellectual capacity and 
Onderstanding, he is able to gite • rat-ooal account of what he bad seen 
or heard ca a particular occs'ion If a person of tender > ears or of a 
very adtaneed age can satisfy these requirements, his competency as a 
witness is established. 11 A 183=1889 A Vf. N. 65 ; 2 L. B. R 322. 

l>sraoiie sinna person giving etidenoe on any 

eeidesce beoDd to subject before any Court, or person hereby 
•tate the troth authorised to administer oaths aud afSrmatlonSj 
shall be bound to state the truth ou such subject 

Note.— Nullity of (rial doea not exempt from liability forgiving 
false evidence. -The terdict of a jury, to a dacoity case was set aside 
• and trial de noio directed on the ground that one of the jurors originally 
empanelled was deaf and partially blind Held that the nullity of the 
original trial did not exonerate a mt&ess from the obligation imposed by 
this eectiuu to speak the trnth at the first trul 19 M. 375=6 M.L.J. 195. 

AmeodmeDt of fndun Penal Code, ss. 178 and 181* 

I'euai Code. « ■T’l shall be construed as if, after the word “ oath,” 
***• the words “or affirmation " weio inserted. 

16 hubjict to the protisicns of ss 3 and 5, no person appointed 
to any oflice shall, before entering on the execu- 

ab^TisW tion of the duties of h'3 office, be required to make 

any oath or to make or subscribe tiny' affirmation 
or declaration whateter. 




INDEX 


[The figuret in ildck refer to the r ciions of the Code, those 
in ordinary type to tte pages oi lh‘ loorh tn Parts I ,t IF}. 
ABANDONMENT 
See Ikfakt, 3 
ABDOCTON 

1. definition o( offence, 362, I /15 

force or deceit mujt operate on i>er«oa nhdnctjd, II 579 
in order to murder, 3M, I 916 

to confine secretly or ttrooj'falJy, 363, 1 2X6 

2 ol wom»n witti » view to compellios rnutriigo or filictt ialer- 

coarM. 366, 1 216 

does not apply where woman eonseoti, II 660 
what offence is then committed, to 
of perion to subject to grie\oj> hurt, slavery, or unnatural 
last. 367, 1 .rl? 

wrongful confinement or coiieealmeot of person abducted, 368, 

I 217 

whit amounts to. II 68I-36i 
of child under cm to steal from its person, 369, I. 317 

ABET3IENT 

1 m what It con, iKts, 107, 1. Cl, 11 211 

3 by Instigation, I 212 

by Wilful mierepreseutatioiior concea!iuint,107, Exp, 1,1. Cl, 
11 211 

act abetted muet be an offence, II. 244 

person abetted need not be an offender, 103, Exp. 3, 
r Ci 

not the person who actually commits the offence 
abetted. 103. Exp. 4, 1. Cl II. 212 
where instigstion countermandid. II 216 
by letter, none till read. II 24b 

3 by conspiracy , what it u, II. 217 

whit must be done to carry it out, II. 217 
acts must be for common purpose, ib. 
esidcnca in support of. II. 213 
whether giving faUe evidence is an abetment, 319 
conspirators need not be m direct communication, 103, 
Exp. 9, II 217 

4 by aiding or facilitating offence, 107, Exp. 2, I. G1 

what amounts to, II 290 
case of master and servant, II 2S3 
when offence upon one’s self may l>e abetted, II. 251 
by illegal omiiiion, i5 

or abetment of such omission, lOS. Exp 1, 1. 63 
6. abetment complete, though nolhing follows, 106, Exp. 
2, I. 62 

penalty in such case, 115, 116, 117, I. 63,1. 69, I. 70 



1036 


INDEX 


•ABETSIENT — eonttnveJ. 

fi penalty where offence committed, J09, dl3, 116, 117, I. 61, 
I. 69, 1 60, 1. 70 

must be in conscnnencc of abotiaent, 109, Exp. I 64, 
ir. 255 

whxre abettor is pcesent at committal, IH, I 66 
cannot alw be punished as abettor, II. 2^3 
where act done with different int»otion or kfl0wle3|e 
from that of abettor, 116, 1. 6S 

7. where act done is different from that abetted, 111, 1. 65, 


IX. 256 

or 14 done by tnistsLe, II. 267 



ABSCONDING 

to amid Ecrvice ol snmmons or order, 172, 1. 100 
warrant of magistrate no o/fonca, 1. 105 
what amounts to, 1. 101 
ACCIDENT 

act done under, when no offence, fiO, 1 47 
wbste act done is unUwluI. II. 15i 
where the act is innocent, II. 156 

or a mere eUtutory offence, II 155 
whore lawful act Carelessly done, <6. 
difference between ci^il and ernnma) liability for, H 163 


ACT 


what the word denotes, 33, 1. 15 
when }t Includes lUegal omisstoo, 33, 1 15 
offence p ‘fl 'y partly by omission done by 

each, 39, 35, 37, 33. 1. 15, 1. 16, 1. 17 
See Joint Acts 


saretil, liability of 


ACTS OF STATE 

1. ate not cognizable by any Court, II. HI ,,, 

except for decidiDfi whether they are such, 1 
2 may be rendered such by ratification, II H* 

3. what acts .ire 

all acts of a hostile character, II. II5 ,, iij—II 117 

dealings with Native SUtes of 
acts done m settling conquered country, u 

Tint when under claim of legal title, ft’ jgi 


acts done on national einergoncy, lo 
ADEN, t. 2 

ADMIRALTY JURISDICTION 

Its origin and transfer to Common 
conferred on High Courts by Charter, li.53-&* 
extondsd to Mofussil Conrts, t5. 
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ADHIRALTY JURISDICTION— con/isifwi 

snppleiaented )>)r Alereh&nt Shipping Acts, II 53-54 
Procedure and punishment (o be ladiin, II C3-64 
subeUativ. law to b« En^Jisb. II (39, II, 76 
exception as tc territorial waters, II. 29 
only applies to oflences completed at ge i, II. 55 


to pirates, U. Cl, II. C7, II 63 
See PiBicv. 

ADMIRALTY OFFENCES 

Colonial Act, 12 and 13 Vict , e 9C, 11 55 
ADULTERATION 

See Ncisiscr, 5. 

ADULTERY 

who IS said to commit, 497, 1 379> 11 839 

where marriage learn woman Ires, II. 839.810 
marriage not believed to exist, 11 640 
evidence of, II 810 
consent Of conntvaoce, II 611-612 

ac^oiescence after knowledge ol, 11. 643 
to one adultery Kirs ludictment for another, II, 641 
second prosecution for. II. 64S 
wife IS not punishable as abettor, 497. 1. 270 
husbind or person in charge for him lunit complain, II. 849-650 
what amouuls to a complaint, 11. 650 
death does not stop prosecutiQii, II. 650 

AFFIRMATION— ArpBSPtx IX. 

solemn, when included la word '* oatb," 51, I. 10 
AFFRAY 

what constitutes an, 199, I 89, 11.327 
not when sets done mprirate place, 5. 
or where pnblic have no right of access, i6. 
punishmeut for committing. 160, I 69 
assaulting public officer in suppressing an, 152, 1. 65 
evidence of general fight saSiJieot to constitute, II. 327 

AGENT 

of owner or occupier, not giving police notice of riot, 15}, 15S, I. 87 
liability of, if riot, 1S8, I. 88 

ALLY OF THE QUEEN 
See Waoiso Wab, S. 

ALTERNATIVE ' 

punishment where one of several oflences found m the, 72, I. 4I 
charging contradictory statements, II. 3C5 
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AMERICAN . , I 

to be sentenced to penal serrituda, 56 , 1 21 
ANIMAL 

wbat the word denotes, 47, I JO 
injury to 
Sef MiscinKF,,2 
injury by 

See NEaLtQt;.scE, 7. 

ANNOYANCE 

by a drunken man, 510, 1. 28S 
APPREHENSION 

of otiendee or person charged with offence, wilfaJJy negJecbfll te 
aid in, when bound to do, 1S7, L 116 
preventing, by harbouring, etc., 216, 1. 133 
public officer voluntarily omitting, 221, 1 133 
i( offender is under sentence of court, 222, 1. 139 
resisting, of one's sell, 224, 1 HI 
of another, 229, I H3 

omission to apprehend by publio seriant, 225A, I 145 
resistancQ to Iswfut, 2258. 1. 145 

ARMY 

offences relating to the, 131— ilO, I 79—1 81 

arrest 

1. by police ofDcsrs with warrant, II- 159 

s! 


wheu death may be inflicted for, i5 

5. 

6 

7. justification must depend on facts known at tune, N- 
where court bad no jurisdiction, IL 153 
it might have bad, fl. 153 , ji 152 

different justification in civil and criminal praceeomg . 

ARTIFICER— See Afpesdix VIII 
who IS an, I. 276 
ASSAULT 

, .1. • in what it consists, 351, 1 211,11. 561 ^ 

. ' - ‘ 553 


not aggravated fay unforeseen result, H- 
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ASSAULT— «>»<inneti 

3. ass «uHot ^criminal force otherwise thaa under provocation, 332, 

to outrage female modestj, 354, L 213, II. 5G2 
with mtention to dishonour, 3S5, I. 213 
- ... _ ’“'■"1.214 


■ • . ■ 4, I. 80 

in taking possession of enfoccmg a fight, 141, I. Si 
ASSEilBLY 

See TuRBOLKHi UHnawi-ct. Assi:trBi.r 
ASSISTANCE 

to public, servant, omission to give, 1S7, I 116 
in aid of law cannot be refoved by Oovecoment, II 89 
ATJIOSPIIEHE 

making it iniurious to health, 278, 1. 1C9 
ATTEMPT 

1 . to commit olTeuce punishable with transportation or imprison* 
menC, Sli, 1 238 

whether It applies to murder, II 5)1—11 533 
only to oflences under Code, II 947 
not punuhable with whipping, <5 
or additionally ou ptwioos conviction, i5 
convictioa for on acquittal of complete offence, tb. 

2 intention or preparation not an oRence, II 933 
when act done towards commission, 11 933 

offence prevented by matter extern il to olTender, II 936 
one of series of means toward, offence. II 9 ) 5.911 
attempts to comma forgery, II 942.15 
rapL. fl. 597 

proof of mtention. 11 914 

3 . ' . , “^6 

4. to commit murder dr culpable homicide, 307, I 192,308 I 193 
whit acts ace capable of causing death, 11 , S 30 ' ’ 

person not guilty of may havo committed an offence under s ."ill 
II 5)1 ’ 

BANKERS 

See DiixAcn of Trust, 3 
BELIEVE 

meauing of *' reason to beliavo,” 26, I li 
•BIGAMY 

1, what constitutes offence of, 494, 1. 277, II, 823 
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BIGAMY — conitnutd. 

first marruge legal though voidable, II. 824 
still existing, 491, Excep., I. 278 

divorce without legal process, II. 821 

2 . ^ . 


3. proof that first spouse was living, II, 834 

presumption as to life, ib. ■ 
absence for aevon yoars, 99 f, Eieep , J. 278 
must have bean continuous, tb 
reasonable but mistaken belief of death, 11 837 

4. offence takes place where second marriage p'rformed, H. 833 

what conrt has jurisdiction. i6. 
only on complaint of bnsbaud, i6. 
with concealment of previous marriage, 493, 1. 278 

BREACH OP TRUST 

1, what coQscitutcs a criminal, 405, 1. 236 
puniahment for, 406. 1. 237 

what isa trnst, II. 052 tt fi«;i 

may ba committed by person interested in property, 11 
cases of husband and wife, II. 655 
married women, 11. 65$ 
what IS a breach of trust, II. C57 

evidence of it, II. C59 , t ,>iv 

2. hy earner, wharfinger, or wareboose-Veeper, 'O’*/ **,' g», 
by clerk or servant, or person employed as such, 40S, !■ 

who IS .1 servant. If. 6C3 

or >raoloved assoch. II. 6d4 . ’ ft ufij 


3, by public servant, banket, agent, etc., 4u!*i 

most be in discharge of duty. H- $57 , 

directors of Joint Stock Bank are bauken. 

liable for dishonest dividend, IT OM 

manager and accountant are not biaker , 


BRIBE 


public servant taking, 161, 1 90 ^ gjp^ I 90 

■ , -82,101 
• . , 92-I.91 , 

j JeratiOQ, ► 

- iiB Ulus, 

offer of a bribe is abetment of ofleno®, JlOi “ ' 

BRITISH INDIA 

what the words denote, 19, 1. C 


BRITISH SHIP, II. 61 • 
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BRirisH Subject 

Ste Eoroi’eav BjiiTtsii Subject 
BURIAL PLACE 

trespassing on, with intent to insnlt, etc,, 297, I 181 
offering indignity to haman corpse, t&. 

CALENDAR 

British ** jear ” or ** tnonth ” is calculated according to, 49, I l{) 
CAPACITY 

false measure of, 265—267, 1. 161 -I 162 
C\NCELLING 

, documents with fraadalenl infot, 177, I 26b 
CAPTAIN 

of merchant ship, his right to puoinb crew. II 138 
CERTIFICATE 

issniQg or Mgaiog a faUe. 197, 1. lij 
using a faNe as true. 193. I 123 

1 what const.tutes offence of, 414. 1 219,11 663 

punishment for, 417, I 211 
actsamounttodeceivins.il C87 
implied a'<sertioDs. ib 
conduct Without words, II 695 
praise or depreciation, II C9I 

2 - i ' 


3 


CHILD 


what representation implied by Kale, II 704, n 711 
ictual artifice to conceal, II 731 ^ 

express conditions of sale, 11 702 
trade custom or fiduciary relation, II. G'JH 
fraudulent intention, 11 701 

act done to secure supposed rightful advantage, If 70. 
evidenced by previous acts, II C85 ' ' 

must be to bring about specified results, II 708 
person must have been decojvod, II 712 
if not, offence may be charged as an attempt, II 7,, 
by personatiou, 41b, 419, 1 211 ‘‘ 

by inducing delivery of propert) , or destruction nf 
420,1 211 


cases held not to 


be forgery, but cheating, n 7G0 




See Infasi. 


CHOICE OF EVILS 


<7 


liG 
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CIRCULATING 

faUe rumour to cause mating, or alarm, or offence a53)DstSt3t», 
505, I. 235 

CLAIII 

See Fbaddclest Gtiiu. 

CLERK 

See Breach op Tbcst, 2 . Tkept, 8 

cohabitation 

under pretence ol marriage, 493, 1. 277 

COIN 

1. and Queeu's com, what it is, 230, I. U9 • 

counterfeiting them, 231. 232, 1. 150 
Tfhat amounts to, II 718. H. 75t 
evidence ol, II. 750 

allotting such countcrfeiung out of ludi*. 23B, l. l 

malcing or £e)bog instrumaits for counterfeiting tnem, * > 

234. 1. 150— T. 161 

acting la concert with pol ce, n 752 

possession of such iostruroeuts, 235, 1 151 
wh-it amounts to, II, 7Si 
knowledge of their nature necessiij , 
evidence of other acts to prove. It. 753 

2. import or esport of either com, 237, 238, 1.151 

passing ofi coin known lol» counterfsit at t’® ' 

Sion. 239, 240. 1. 152 
not the offence ol the comer. II. i53 
what IS a fraudulent intention. 11 754 , 

passing off coin known to be counterfiit after t 
Sion, 241, I. 152 

must be delivered as genuine. U. , j,,. ps««»- 

fraudulent possession of, koowu to bs oounte 
sed, 242 243. 1.153 

evidence of knowledge. 11.756 jjj 

3. frauds ou coin by person emplo>ed »n mi . > 



delivery to siiotber, of I'gbt oe iltered eo‘o> I ' ^ 

posseeeioQ of Mich coin kaown of f 

light or altered, 25S, J53 I j 156 

passing off such com as genuine or 

4. STetal Tokens Act 1889, I. 156 . „,thout authority. I 

making or issfUiiig copper money ,j 

possessing such, wjth inuut to iss i 
burthen of proof as to intent. I 

colonial courts act, 37and38 Vict.c. 2^. 

COLONIAL COURTS OP ADinBALTY ACT. o3ea 
c. 37, II. 52 , 11 53 

005IMITTING ^ „ to ^ 

for trial or to conficement, wiUuUy contrary 
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COMMUNICATION MADE IN GOOD FAITH 

l**^^*^*' ''^*** nwde for benefit o£ person harmed by it, 
See DEFiMiTiox, 5 
COMMUTATION 

of senCiace of f 21 

transportation for hid, SS, 1 21 
in other cises, I *21 

COMPANY 

IS included ju Hord ' person.” 11, I j 

may be defamed. 193, Exp. 2, I 2i)0 

COMPOUNDING AN OFFENCE 
taking gift for, 213, I 131 
making ^ift tr induce, 214, I 132 
cases in which it la allowed, II 269 ' 

proof of \4l1d1ly of agreement, II. 169 70 

COMPULSION 

1 effect of foreign conquest, II 1V9 

or civil war, to 

2 b> priTiiB person, 91. 1. i) 

when no excuse, Xl -201 
hire Foncan LaaocR 

CON'CEALING 
a birth, II :i5 
a married wofflSQ, II 817 

material facts, when it amounts to abetment, 107. Exp 1, i ci. 


design to wage war against the Queen 123,1 75 
Cscspjd prisoner of State or war, 130, I 78 
deserter, 130, 137, I SO 

evidence of cotnnii‘!>ien of ofleuce. 201, I lil 

130 

icealer 712, Excep , 


■ lOsB apprehension his 

□ 0 ofience, if ofiendcr is husband or wue of concecler, 216 Excen 
I 131 

person who has been abducted or kidnapped, 363, 1 217 
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OOKPINEMENT 

■wtongful, 340, I. 206 
CONNIVANCE, II. 841 
CONSENT 

1. rules as to, when setup as a delence, 87— S2, I i9— I. S-’ 

II. 100—11. 108 

to what oases tt applies, 87^ I. 49 

Bot to causing desi^ or grievous hurt, II 192 
unless improbable or unforeseea, II. 191 
contests of shtil must be fiiiriy conducted, II. 191 
law of ptise-fights. II. 193 

2. acts done for benefit of consenting person, 88, I 50. IM"*i 

II. 197 

.. -I flO 09 T I- 51 

IM 


1 c. ... ft I.K 

i i-l I I’ 

inadmissible where act couaeflted to is an ottence, 91, 1 5^ 


CONSPIRACY 

of a treasonable nature, 121A, !• 74 

m what u consists, 11 288, 11. 289 . .„,j tih, 

not neeessarv that auy act or illegal offlissioa s o 
place, I2f A, Exp., I. 75, II. 200. II. 291. 11 
must go beyond intention, II- 28S 
correspondence with foreign State, II- 290 
what words and writings are evidence oi. U » t 
each liable for acts of others, II. 291 

2 when it constitutes an abetment, II. 247— it 


CONTEMPT 

•f lawful authority 

See PoBuc SbBvant, 3. 


CONTEMPT OF COURT 

immediate co^nizaace oi,l 103 

Cannot, be tried by court offended, I 101 
procedure on puoisbment for, 1. 104 

CONTRADIOTOBY DEPOSITIONS. II. 360 
CONTRIBUTORY NEGIilGBNCB 

Dot a defence m crimia-il law, II. *45, II * 

CONVEYANCE 

See Fraudclen* TnaasPES. 


CONVICT 


for life, murder 1^, 


303, 1 190 
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CO-OPERATION 

by distinct acts, 37, I. 16 
CORONER 

IS a pablic servant, I. 9 

language u,ed by, when privileged, II 887 

disobedience to summons of, pnnishable Jndar i lie, I 102 

proceedings before, are judicial proceedings, II 3'^^ 

CORPSE 

oSering indigiuty to human corpse, 297, I IBl 
IS not the subject of property, II C09 

CORRECTION 

1 what cases of or lawful, II 127 

must be moderate and reasonable, II 127 
2. children, Scholars and apprentices, II 127 
not as regards servants, II 128 
or wives, II 128 

right of capUm of merchant ship, II 128 

COSTS 

in prosecution under Merchandise Marks Act, II 
COUNSEL 

deUmatioQ by, in dtacbargeof bis duly, 11 89G 
COUNTERFEIT 

meaning of term, 26, 1 Id 

See CoiK Fobocrt. ataui- 
COURTS OF JUSTICE 

meaning of the term, 20. i 7 

See CostLiipT Jitoae Public Ss-Hvaur 

CRIMINAL LAW 

Its origin and deccdopment, 11 1 
modern aspect of, II. 2 

CRIMINAL 

BHEacu or Tbust Fubcl laiiMioctios. Issi’'-^ Miscepao- 
i-uianoN XiiesFASB See those Titles 
CULPABLE HOMICIDE 
See HosiiciDi, 

CUMULATIVE PUNISHMENT 
See PuM8usiE>T, 2 

CURRENCY AND BANK NOTES FORGERY ACT 
what IS a bank note, 4B9A, Eip , 1 272 
couute'feiting currency or bank notes, I89A I 27> 

. _ I 273 

, materials fo^ countBrfaiting, 

dsau, 1 4<u 
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DACOITY 

in wJiat it consists. 391, J. i2S 
punuhment for, 395,1. 228 
murder ccmmitteA In act of, 396,1,229 

death, ot griBVods hurl attempted in, 397, 

pcfson armed with deadly weapon attempting, 398, 1 ^31 
preparing to commit. 399, l. 231 
belonging to gang hahitnally coromittins, 400, 1 231 
assembling for purpose of committing, 402, 1, 233 

DEAF AND DUMB 

persons, how dealt with on trial, H, 185 
DEATH 

what the word denotes, 46, 1, 19 
aentences of may be commuted, 54, 1. 21 • 

or suspended, or remitted, I, 21 
in cases of escape, II, 15S 
causing for self-preservation. 11. 159 
DEFAMATION 


uodua circulation, il. 898 
must be pleaded, 11. 699 

i intention to lOjore, II. 857 Q<»Hrn 

inferred from character of imputation, II 857 aeo 
how rebutted, 11 863 , jn, 

5. imputation which are not defanwtory, »5«. r 

280, I, 284, ll. 874 

meaning of privileged communication, II' 8( 
extends to agens of party, ll 875 
mutuality of interest, II. 877 
necessary communication, II. 878 
good iaiVh, 11 879 

bnithen of proof, H. 880 

6. privilege negatived by express malice, II 892 

what .vmounts to, II SB3 , 

intentional or raclcless falsehow, 
use of extravagant Ungnage. II 
previous defamation, H. 8^ 
must be found as a fact, tb 

what evidence of necessary, ‘O' maiiosUle®*^*’ 

7. cases of absolute privilege where erpr*®* ““‘I 

' II. 8is5 oeg 

Parliamenlaty m ]adici<il ptoccediogs, a 
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DEFAJI\T10K— conttni/ei. 

principle of rule, II fiS8 


must be fair and correct, i6 
Parliamentary proceeding--, II 8S6 
quasi-judicial and official proceedings, II, 8S7 

9 canes cf fair comment. II. 990 

mittcr mu-.t be of public inteTe-,t, II 899. II 909 
facts assorted mast bu tme, >6. 
criticism must be lair, II 900-901 

10 Pubhcitiniiof. nhat It u, 11. 864 II 865 

not to person defamed, II 664-65 
by one of aever.vt acting together, tb 
jurisdiction in respect of, II $7'I 
evidence of. II 8C5 

11. province of judge and jury , II 9il 

where on question ol privilege. II 922 
where privilege alleged. II. O-JJ 
in ea^e offtir commeot. If 921 
12 Punishment for, SOO, I 2St 

printing or engraving matter believed to be defamatory, 601, 
I 231 

selling matter known to be defaro itory, 502, I 381 
DEFENCE 

Set PnivtTE DEFEscr 

DEPBEDATION 

on territories in alhaiuc or at pc-ue with the i^uecn, 126, 127, I 77 
DEbERTION 

abetting, of soldier ot eailor, 13S. 1 80 
harbouring deserter, 136, 1 80 

(.onccaling des<.tt>-e on board mi-rchatit v«a»el. 137, I. eo 
DESTRUCTION 

of document, 204, 1 126 
DETAINING 

a martiqd woman, 

See liinso awav 


DISAFFECTION 
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DISAFFECTION— conlirtK?^ 

4. publisher liable as well as writer. 11. 301, II. 305 
what IS publtcatioD, II. 337 
how far knowledge of contents necessarj, II. 304 
DISAPPEARANCE OP EVIDENCE 


oftenUer must not oe principal cnmiuui, ii nj 
prool of knowledge and iatsation, II. 391 


DISHONESTLY 

definition of the word. 2(, I 12 

in case of theft, robbery, etc., II, 613, II. 615, II. 697-693, II 704 705 
DISHONOUR 

assault, or using criminal force, with intent to. 335, 1. 213 
or to outrage modesty of a woman, 3S4, 1 313 


DISOBEDIENCE 

1. to lawful order of public servant, 1SS, 1, 117 
for removal of nuisances, II. 333-336 
maintenance of Mssessioa, tl> 
preservation of toe peace, 11. 344 
processions and music in streets. 11. 342. H c*’ 
!2. Illegality of order wheo immaterial. 11 S37 
cannot be set aside by civil court, IL 337 
no offence when order ultra rtres, 11 338 

or depends on certain anticipated 'ij gjO 


II. 3>4 


3. 


4. 


and show persons to whom it extenus. 

1 •- . of rtCCUsed, H- 34» 

S49 


3 


DISPENSING 

power of Crown declared illegal, II- 88-89 


DIVORCE 


, ....r II S16 


319 


DOCUMENT 

what the word denotes, 29, Exp. I, I- 13, 
public servant framing Incorrect, lo'i I- 

not producing or delivering up, 175, 1 ^ j jj.j 

destruction of, to prevent production in ecu . 

See Forgery, I. 
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DRIVING 

rash cr negligeat, 279, I 169 
Trhsa death caused by, tb. 

DRUGS 

Se^ NcisixcE, 5 
DRUNKENNESS 
See IsTOTiCATtax. 

DUELLING. 11 503, 11-504 
DWELLING 

See HocsE Tbespa-,s. 1 

EAST AFRICA 

junsijjctioa oter offeoce-. cB/am-tced (a ll 43 
EN5IITY 

promoting oi, between eUsss', 1S3&, I Sb 
ENTICING 

Elmore. 5<e KiD:>APi‘it>o, 1 
Married woman becTAKiMO away 

ESCAPE 

public seraanc allowing, ol pnsouir ol State or war, 129.129, 1. 77 
aiding ol prisoner o( State or war. 130, & Ezpl., 1 79 
if he haa eacaped from custody, or bi's epprehenaion has beon 
ordered, 216. 1. 193 

public aerrant iDCentiODally auScriag, of persou accuaed, 221, 1 139 
public eerraiit intentionally eufTenns. of person under sentence, 
222, I 1'3'J 

public aervant mflering, in ca»va not otherwise provided for, 
225A, I 145 

negligently auftering of person charged or conxcted, 223, I ItO 
making or attempting to make, from lawful cu'.tod) 224,1 141 
puniahment to be in addition to that of otigitial offence, 224, 
Ezpl., I 141 

■ B cases not otherwise provided for 225B, 1 145 
IS not an obstruction of a public servant, I 115 
See Rescue, Retvb\ from TacMMKiario.N. 

EUROPEAN 

IS to be sentenced to pensl servitude, S3, i 41 
EUROPEAN- URITISII SUBJECTS 
See JuiiiSDicTiox. 5 
SXCS'PTIS'NS 

existcncs of must be proved by accused, i' 
general, 76— 106, 1 46 — 1 CO 
See Specific Tirtas. 

EXPERTS • 

proof of foreign law by, II, SIC 
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explosives 

t'S&’ 

I- 2J^^r. of More tbac, 20 tons, 537, 53B, 


exposing 

■See iNFisr, 3 

extortion 

1- '’'''«;l'™,otll,.„«eMo.S83,I 22, 

®®\ntngof injury, I4, 1. Js ^ 


2 •!>-...». 

of >njurv to comm.t pst • 


., -....wred by prosccnlot, 


S 'vl..r.Vi."5«bb“n9oI’J '• 

causing hurt for purpose of, 327, J. IQy 
gbievoua butt, 328, 1. 19a 

EXTRADiriON_5„A.P..n,,r. 

8*urrIn/«,‘'‘'?* «® regardj NaUre 8trte», 11. 79 
II 75 ®ff^nd«sto Native Stites under Act XV of I5CJ. 


II. 75 

by treaty witb Portugal, 11 77 

France, U, 77, II, 7S 
ruU ,» ♦ . II. 84 

political oflerjces, II 78 
^ 80**^ “ust constitBte oBeoce r 

general 


lost bjrbauriog StJle. 


piuwBuure on oemand upon India by non-t-iit'C 
77, II g3 

■»»a.o.pro.„g6oc.„.;rn 

extradition A 0T8 ^s„ap,i,o„i. 

JOipenal, IJ, 76 

EXTRA-TERRixobul jurisdiction, JI. 47 
Ste JOBISDICTION. 
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FACILITATING COMMISSION OF OFFENCES 

1. by concealing or mtking false rcpcesentttion as to design 118 

I TO. 120, I 72 

where oflender w pablic servant whose duty jt is to prevent. 

119,1 70 it, 

where offence iswagmg waragafhst Queen, 123, I 75 

2. Meaning of illegal ooimsiod, II 259 

statutory obligation to inform, II. 259 
See False IsrouuiTiO'S 


FALSE CHARGE 

1. instituting criminal proi^adiugs or making false charge of an 
offence, without just cause, 211, I 130 
olTencea are different, 11 411 

2 fahe charge need not be to a magistrate, i5 

nor be believed or acted upon, ib 

•• \ * *•! . . 
al 4ig 

3 kaowledge of falsity essential, II 419 

evidence to show belief, t6 
mere rashness insufficient, II. 120 
1 intentioQt9C3aseiDjury.il lil 

not established by groundlessness of charge, iti 
may be inferred from .t, ib 
immaterial if charge true, it 

5 dispos.tl of charge in f tvour of complainant, II 13i 
cefuaal to hear evidence, II 42J 
province of judge aad jury as to evidence, II 122 

FALSE EVIDENCE 

1 elements of off >nce of giving, 191. 1 119,11 
meaning of evidence, II 

2 who IS legally bound to vtate truth, II 352 

what IS included iii word '‘oath,’’ <6 
who may affirm, ib 

oath emitted or wrongly admini'tered, ib 
case of children, ib 
how proved or presumed <o 

when designedly omitted, II, 351 

3 legtiity of oitb, II 351 

want of juriodictiOD to inquire, II 355 
or to adm nistjr oath, to. 
in what jurisdiction coDaists, i6 
1. certain certiflcatS',, 197, 1 123, II 337 

dcclaratio IS receivable as evidence, 199 I 123 
5 falsity of evidence, 1( 357 

must be known to bo fa]»e. II 359 

exprc-ssion of belief, 191, Exp. 2. 1 119 
b contradictory depositions, IL ^3 

when msro production of sufficient, i5 
bow charged, II 363, 11. 331 

each, if iiUe, must be pumshablr, II 3G1 
sanction for prosecution of etch, tl 365 
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FALSE EVIDENCE— co»»Ln«ed. 

7. Whatsis a fabricatioa of, i92, 1 120,11. 365 


8. intention to cause erroneous opinion, II. 369 


, tvhat IS a judicial pcocseding, il. 372 

actual use oi fabricated evidence not required, II. 371 
several false statem.r;nts in soma deposition ouk one offenc’, 
II 379 

10. proof of alleged false statement, II 379 

. ^hen taken ,in language different from thit of witBess, 

11. 380— II 381 

Quly one witness nscessary, II. 383 
of facts which makestatement evidence, il- 

11. usiag as tcuo false or fabricated evidence, 196, 1 191, D’ 

or false declaration receivable a» evidea-e, 200, 1. 1** 
proof of guilty knowledge, II. 381 . , 

labcicatkOR may ha e been intended for » diffeceut putp i 

12. faUe statement on oalb to public servant. 1B1| I. UiJi 

what facts must be proved. 11. 87U ae 

conviction improper, ifevidencegiveainajudiewipto® ’ 

II 388 

See False Insoruatio.'C. 

FALSE INFORJIATION 

1. to public servant by person legally bound to afford > 

nature of obligation, 1. 107 , 177 

wheie It relates to offence or apprebensiori of on > 

2 to public servant to cause change of conduct, 

does uot involve iotentioa to injure onj cue, I ■ - 

3 to cause use of his power to mjare or suuoy au) on • 

intention is essence of offence, II. 403, II. 413 
no actual result required, If. 410 
person injured may ^tweeute. H. 419 

r I’d . 

39.11 391 

and knowledge of it, lb It. 339 

offender must b“ different from person ecr 
intention when material, «6. H. 380 
See OlBCCLATIKU. 

FALSIFICATION 

of accounts by clerk, officer, or servant, 477A. !• ’ 

FIGHT 

See Homicide, 8, 9 Private Devesce, 4» 
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FINDING 

See Mi'.approvrutios. 

• FINE 

1 when unlimited mast not be exce-.Mve, 63, I 2d 
irapiisonment m delAolt of, 64, 1 28 
only awarded for oUe&cea under Penal Code, I 29 
nature and duration of, 65 — 67, I 29—1. 30 
effect of complete or partial payment, 68, 69, j. 
period during which it may be levied. 70, I 
imprisonment not aatisUction, 1 12 
mode of enforcing &ne, I Id 

FIRE 

negligence, etc , as to, 235, I 171 

any combastible matter, 28S i 171 
using, to cause mischief, 435, 436, 1 219 ' 

to mjut^e a decked vessel of more than twenty tons, 438, 

Sef ETriosit’E SsesTAXCf. .V«<?sfrir 

FOOD 

adufteratiooi of. tTi, I tCf 
telling, etc , adulterated 273, I ICt 

noxious and onfft, 273. 1 101 

FORCE 

in what It consists. 319, I 209 
criminal, meuaing of, 350, 1 209 
See ASsault 

FORCED LABOUR 

unlawfully compellicg to, 374, 1. 21') 
whateonstitutesoffencr.il 595 

FOREIGN CONQUEST 

Its effect upon laws, II 199 

FOREIGN ENLISTMENT ACT, 33aod ii Vict . c 90, n. 293_n 286 
construction of in Jameson cue, II 286—11. 287 
FOREIGN GOVERNMENT 

juitiffcatioi) under its orders, U 125 
FOREIGN JURISDICTION. See Appx I. 

and EitradiCioc Act (Indian), II 76, II 6)*80 
Acts (Imperial), 11 82 
FOREIGN LAW 

mode of proving, II 816 
FOREIGNERS 
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foreigners — continued 

tartttoml w*tei,. 11 i1 

unless with IciTe of Government, II ‘23 

exemption of loreign ships of war H 30 
to what persons Jt exfeude, jf, 33 
right of asylam upon, ib 


forfeiture of property 

effect of sentence of, 61, 1 . 25 
its operation on rights of sons, 20 
when it may be added to penslty, 62, l. 27 / 

for waging war against Government, 121, 122 
of property connected with depredation on alfied Stito, fW, W 
I. 77 


FORGERY 

1 who H vaid (0 commit, 463, 1 259 
what IS a document, 29, 1 13 

need not be legal evidence, II 757 
making a false document, 48), 1 250, If. J5T 
when autborired nsnatiire msy be, 'S, 

*• • 4*4,c'. 3, I 2/fO Eip. 1, 1. Itjl 
. • • ; . , II. Toi 

. • . . leif. tb, 

I J, Eip.*. 


1. ‘2(>i, 11. lUU 


tr T(5l 

7ja 


where no mjnty intended or poasioie, 1 .*^ • 
merely persoual sscutity desired, II- T87 
meaning of “ claim " and " property,” I* ‘ ' ” 

difference between “ diihonastfy '' "■*** 

ir. 770 ^ _ ,,, 

3. pa&frcatian Maaecessity vhace^m-i ' 

sevoril persons joining in, II 773 . ,.g 

4. Using as genuine a forged docuuient, 471, 1- 

what IS a forged document, 470, 1. 265 
must have been sneh before u‘>e, II 77’^- N ' ‘ 
whit 13 a iisiog. II 773, II 771-775 
where using i> ftandulent. IT T76 
evidence of guilty knowledge. If 77" 

other similar actv, II. 778 j 253, lUi 

5. possessing forged documents w4».n an cwciire- ' • 

476,1.260 

fraudulentintentionaeceosary, II. 7i» 
evidence of, II. 778-79 



INDEX. 


105.0 


FORGERY — continued 

6. puaishment for simple, 465, I, J62 

of record of court, register, certificate or authoriCj to sue, etc , 
466. 1 2ui 

valuable security, will, authority to adopt, trau’ifcr, or receive 
mooe>. 467, I 263 
for purpose of cheating, 466, 1 iG4 

harming reputation, 469, 1 264 

making seal, plate, or instrument, for committing a, 472, 473, 
1 205 

possessing such seal, etc , ib 

counterteiting marks of authentication in order to commit, 476, 
I 2GU 

passes-.ii]g material so authenticated, to 
falsification of accounts bj clerk, officor, or servant. 477A, I 267 

FRAUDULENT 

me iDing of tne word. 25, 1 12 
FRAUDULENT CLAIM 

accepting or making to prevent judicial seizure of propert), 207, 
I 123 

sufierisg decree or execution without ju>t eaCse, 203, 1 129 
making false claim in court, 209, 1 120 
obtaiDiug decree 01 execution for unfound demand. 210, 1 129 
FRAUDULENT GIFTS 

Set FBauDti,FST Tbshsplus 2 

FRAUDULENT PREFERENCE 
Su FBAOOOthlXT Tn*N8PBR8,2 — 4 

FRAUDULENT TRANSFERS 

1 to prevent judicial seizure . 206. I 127 II lOi 
what amounts to fraud. 11. 10 1 

13Eli2,c 5 adopted 10 India, II tui 

bona fidet, not incouveniencii to creditors j> the test, II joj 
fraud not negatived by value given 11 luC 'J‘ 
decisions in India, II 407 
other transfers evidence of intention, 11 j'j3 

2 in case of gift inferred from result on solvency, t6 

voluntary conveyance to avoid locleituie, II dOU 
if bona fide for value, II 400 
mere prefere.ice of one creditor no oHence, i,/ 
proper retuedv. If 401 

3 to prevent distribution of property among cceditora, 421, 1 212 

refers to prociedings in insolvency, H 402 
elements II fraud, II, 4J1 
4. fraudulent preference, what it IS, II 401 
what circumstinees negative ic, II 401 
inadeijuacy of consideration, II 405 

5 to prevent demand by creditor being enforced, 422, I 212 

containing lal-ie statement as to consideratioa or person 
Ukin4 benefit, 423, I 212 
benami transvetloa not an offence, II 40G 

6 diahoaeit ruruoval or concealment of property, 424, I 212 

or release of claim, tb 

one partner may commit in fraud of the others, II 407 
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fugitive oepehdebs act ,r 

ejses to wli.oli it ^ppU jj ^ (Impenal), H, 8 

mode of procedure. U. SS ^ ^ 

finol disposal of fojrtne.n.sj 

FUGITIVE SLAVES 

““rimlualsgreolmg „ 

gender, 8, I. 5 

general exceptions, 76-105, 1 IS-r or, 

gesture 

making, to woQnd religious leoliaes eon r mi 

wben .1 may amoant to an nesau'f Ssi, I Ji'f" 
GOOD PAITH 

msaning of. 52. i. 23 
in rcfp*'"-'-' *. - - 


UeUmaiioD. H, 850, 894, II. 879 

GOVERNMbkT 

raeaniag of, 16,17, 1.6 

lUsffat orden ... __ , 


II 93 95^**** Indian junidtolion for public »cM. 


justification beyond its o^n 


orders of forejcn, 1 
II- 125-126 

legality of commisaioQ hsoed by. cannot be auBHioaed. 

II 62. It H8 ^ ’ 

g S« MiHTian Daw. Acts ot State 

governaMbnt stamp 

counterleitmg a, 255. and Ejp„ 1. J56 

possessing iostrument or material used foi ccunterfeiCing*. 

1. 157 

nia^tng or selling, etc., instrument for counterfeiting a, 25T, I I5l 

seUmg, etc , a counterfeit. 256, 1 157 

possessing a counterfeit, 259, 1 157 

using as genuine one known to be counterfeit, 260i 1 153 

Where a, has been used, efisdog writing with latent to cause !*• • 

Goveramect, 261, 1. 158 

lemoving a, from a writing, etc., with lalout, etc , 2S1, 1 15* 
using one known to hari been used before, with mwot, tit., 
262, I 168 .. 

erasure of mark upon, denoting that if has been O'-’d h’k'r-'**’ 
intent, etc., 263, 1 169 
making or possessing fictitious, 263A, I 169 

GOVERNOR-GENEBAL ^ j 

assault on, with intcot to compel or restrain exerciie of 

power, 124, 1, 75 
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GOVERNOR'GENERAL— tontinu^d 

attempt to overawe or restraia by unlawful assembly, 124, I 75 
exempt from juiisdiecioD of Higb Courts, II 94 
foroiddea to trade, 1 98 

GOVERNOR OF A PRESIDENCY 

exempt from jarisdiction except for treason or felony, II 04 
assault on with tnteat to compel or restrain exercise of lawful 
power, 124, 1 75 

Attempt to overawe by nnlawfol astcmbly, jtc , 124, I, 75 
forbidden to trade, I 98 

GRATIFICATION 


92 


164. 1 34 

pabho servant takins. etc . a tbmi,’ without adequate coaoideration 
for It. 165, 1 94 

accepting, etc , to sern'n oflender, or abandon prosecution, 213, 
I 131 

giving, etc , m consideration of screening oflendur, etc , 214,1 132 
taking to help m recovery of pro|>erty, 215, 1 13 f 

GRIEVOUS HURT 
See Hurt. 

HABITUALLY RECEIVING 
stolen propertT, 413, I 210 

KARbOURING 

eseiped prisoner of Stale or war. 130, I ?i< 


iCreen him from 


perron esc-ipcd from custody for offt^ce.or who'C apprehension is 
robbers or dacorts, 216 A. 1. 134 

thoush offence committed out of India, ib 

unl?ss by husband or wife of barbouier, <6. 
meaning of word “harbour" in s> 212 216, and 216A, 216B 
I 13a. II 562. II 263 

must tie personal assist.xnce to offender, II 265 
and done with specific intent, ib 
mere omissions are not, 6 

HIGH COURTS ACT, 24 and 25 Vict , c 104,11 60 

G7 
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HOMIOIDE 

1. when an infant becomes a hutsan beiu? II 167 

what acts arooant to tbj killing of an iafant, It t6S 


muat be breach of ieg^l obligjtioQ. Xl. iji 


• i; : [1157 03 

want of. or erroneous treatment. II. *7^ 
improper treatment, II. 477 
no limit as to time of deith, 21 477 
3. culpable homicide, definition of, 299, 1 184,11 467 
dinars trow. mtLaataacbtet. II. 

' - - ^ . in til 


i. proof of intentiOQ or knowledge, n Sli 
death, II 512 

identifioation of corpse, II. 5U 
cause of death, 11. 512 ^ 

6 eutpabU homicide i* oot muidet it it falb '‘itb'n f 
exceptions, 300. 1. 187 
burCben of proof as to their existence, H. 51 i 
6. provocation, 300. Excep 1,1.187.11.469 
ioa> be giveo b 7 wordi, il. 400 
what amount of sufficient, i5. 


. 3. I U-'- 


II 405, It oOO , , ir ^oJ, 

must be done towards execution of ois u J> ^ ijj, 

acts committed in sodden fight, 300iExt*P' • 

n. 601 

passion must be cause of act. II. w 


* .51 

9. jj* 50.* 
applies to cases of dneJiink, 11,503, a* 
conflicting case* as tolaction-hght*, XI 

illsgal operations, II. 527 d'd to t« 

10. offence cominitted where 

killed, 300, Excep. . D IS?. ^Ol, 1- 13^- 
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HOillGIDE— «)n{in««il 

puQishment for murder, 30%, I 1B9 
by ft person transported tor lt(e, 303, I 190 
tor culpsble homictde not mnrder, 301, 1 191 
attempting to comK.it murder or culpable homicide, 307 
I. 192,308.1 19J * 

HOUSEBREAKING 

. See Uoose.Tnb-sries, 3, 4, 5. 


HOUSE-TRESPASS 

1. Tvben erimmsl trespass beoomea, 44%. I 250 
nhat 13 ft humftn dwelling, II 743 
residence, II. 742, II 744 
premises ineladed JD it, II 744 
who IS the owner, II. 744-743 
pUce for custody of property, to 
2 puniTibmeut for eimpla, 448, 1 233 

to order to commit ofleneo punisbabla with death, 419, 1 253 
witb tcaospoctfttion for life, 430, 1. 253 
imprisonment, 4S1, 1 254 

ftiterprapacfttionfor cftasingftssftuU.horc.or restramt, 4S2,I 235 
d latltin; house.itespftss, 443, 1. 230 

by night, 444, I 230 

V . 1 , ^44^ I leo 

It I .. 

4. ] . ■ ‘ • • V 1 I • , 


434. I .io.» 

hftyiug made pcepftrfttiou for cftutiag fts»auit, hurt, or restrsmt 
453, I. 2S6 

larking by nigbC. or bou^ebreftking by mgbt with tame intents 
458,1 256.481,438.1 231.1.258 

attempting to death or gnerom hurt while committing, 

punisbmsntof person acting joiatly with such ofieadt>r 
460, 1. 25B 

dsalh or grievous hurt need not have been coutsniplated 
or the common object, 11 74G 


HURT 

1. who It sftid to cause it. 319. 1 196 

roluntorili/ causinj. what it is, 3?1, I. 197 
does not involve premsditition, II 349 
punishment lor, 323, 1, ITS 
cases iQ which it is lawful, II 127 
by Uiiing dangerous weapons, etc . 324, I 199 
when done for extorhon, or to force a person to do an iIIa(t>i 
act, 327, 1. lf» 

or to extort confession, 330, I 2D1 


eai, 1 au3 

ftdmmistocing drug with intent to cause, 328, 1 293 
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HURT — continued. 

2, srierous, wha. IS, 320, 1; 196 

voluntarily caiistn^ grievous, whit is. 322, 1. 197 
■wheD death ensues, not always culpable homicide, II. 650 
paoisbttient for, 325, l. 190 
by dangerous weapons, etc., 326, 1, 199 
while committing dacoity or robbery, 397, I 230 
when done to extort property or to force to do an illegal icti 
329. I. 201 

to extort confession or to compel restoration of pcojiertyi 331, 


I. 206 

HUBBAKD AND WIPE 

wi/e not excused by marital influence. II. 129 l .i « 
nor precluded from criminal remedies italnst husb.vna, i5. 
may commit theft from each other. II 624*625 
or cnmmal breach of trust, II 655-650 
liability ol wife for crjnunal breach of trust in reg'ird to si 8 * 
II 850 

for receiving stolen property, II G79 
See AotitiERY. BioaMV. Hauuooki’sg. Earn Taxisa 


IGNOBANOE 

Sts Kkowlsdoe. MteTAse. 

ILLEGAL 

meaning of word, 43, 1. 18 


ILLICIT INTERCOURSE 

See Abduction.' .\doi.T£rt. Takino awat. 


IMPRISONMENT 

two kinds of, S3. I. 20 

bow imposed, 60, 1 23 , • i i S9 I 23 

whan transportation may bo awarded *n place oi, r 
commences from date of sentence, 1. 24 
period of how calculated, (5 
place of bow changed, >5. 

IP case of yoTeniie ollendera, «6. 

INDIA ,/ 1 /• 103 n 

act for the better Government of, 21 and 23 


INFANTS 


... /.ffanc' 


I. 83.1. 49 
n.151 
I 163 


2 


death of qniclt unborn, caused by act 
pable bomicide, 316, 1- IW 


after birth. 3(5. h 
,Mccaia resaKi>“^“^ 
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INFANTa-eonimMid. 

3. pareat of undar tweWc, exposia" or »b^ndoatnf it. 317, I. 195 

or person having care of, 317. 1 195, n. 543 
when death revolts from act, ij 544 
what acta amount to abandonment, II. 543 

4. secret disposal of dead body of, to conceal birth, 318, I. 19G 

must he more than a fettus. II 543 
what act amounts to Concealment, II, 516*547 
evidence on charge. II 549 
See Kids^ppivs. MiscsaniaoE, \ 

INFECTION 

See Nuisance, 4 
INFORIIATION 

See False Intobmatios 
INJURY 

vihat the word denotes, 44, I 1$ 

INNOOBNOE, Pbesuhptios of i 

1 meaning of the rule, II. 1 

when the presumption cease-.. II 5 
1 rule as to the benefit of the doubt. II. 6. 
nature of the doubt. II. 7 

3 onus of proving sometimes thrown bv etatute on 'iccusod, 480. 
I. 270, 497. 488, I 2?1— »7‘2 


INSANITY 

1 early definitions of, II ICi 

now understood to be dise>>«, II. 165 



this assumes a csrtaio nitr»jQ of sanity II 17 j 
II. 179 

4 medical vien monomania, II 173 
Hadtield's case, 11 177 IT. 173 
5. proof of insanity lies on ackused, 11 179 
case of lucid intervals, ib. 
medic il evidence an to, II 180 
ordinary tests of, 16 . 
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INSANITY— cciJvti»y£»J. 

.. 7. .incapacity for trial on account of, IL 1B6 
acquittal on ground of, ib. 
removal ol Insane person from India. 11. 1&7 

INSOLVENT COURT 

officers of, forbidden to trade, 1. 98 
INSUBORDINATION 

abetting act by soldier or sailor, 138, 139, 1. 60, 1. 81 
INSULT 

to publ'to servant sitting in judicial proceeding. 728. 1 . 147 
intentional, to provoVe, breaclt o! peace of commitui o! oSpo«,iiO’. 
1.285 

actual effect immaterial, II, 930 
to female modesty, 509. 1. 287 

depends on intention and probability of remit, H OJl 
what is an intrusion on privacy, II. 932 
INTENTION 

1 . difierent meanings of word, II. 10 
diSere from motivs. Ii. ii 

IS involved in act done voluntarily, 39,1. 17 . ,n 

3. assumed where consequences, known, or believed to be Iiw'J 
result, 39, 1. 17 

or where the/ ar« natural or necessary tonsequeBce*, 

II 859. n. 860 , 

must be proved where act is itself indiffere-it, i, 9' ,,, 

or where specific intent is essence of offence, I, w«i * 

I. 250, II 189. II. 241. II. 284, II. 309, IX SIS, U 
II 516. n 704. II. 715. II 720, II 040 
See lNTOKicatio. 1 , 2 DisArpncTiov, 2 


II. iOi 


INTIMIDATION 

I. 


exconunuDicatiOQ or exclusion from caste, ll 32 
See OoMPUMios ExTonnos. 

INTOXICATION 

1. when It constitutes an excuse, 65, 1. 49 

diseased state induced by constant, II. 4^, , _,aipi,cati«®» 

2. what degree ot knowledge assumed, where vo 

86, 1. 49 

rule as to intention, II. 189 
specific state of miod, lb. 

3. misconduct by person in state ol. 510. 1. »- 
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cr privacy of female, 503, 1. 987 
IRREGULARITY 

exercise of jurudiciion, ll- 139 
JOINT ACTS 

1. liability of person who does one of several acts which mahe up 

siDgfe oflenee, 37, I J6 

each person may commit a different offence. 38. I 17 

2. union of several persons to eReet a critaiaal purpose, 34 1.15 

liability limit'd by common puepose, tb. 
inferred from preparation, t6 

not from mete presence without opposition, 11, 2o9 
where special intention necessary, must be craved as to 
each, II 241 

3. liability for acts of any member olan unlawful assembly, 146. 

143, ISO I 63. I 84 
of persons engaged in robbery. 391, 1 228 
10 dacoity, 3S5 1 220 
ID housebreaking. 460. 1 359 
m forgery, II 77J 
in defamation, II. 866 


JUDGE 

1 meaning of the word, 19. 1 6 
every, ie a public servant. 21. 1 7 
of Supreme Court toVbiddeo to trade, 1 98 
2. protected against civil euits for acts done withiu lurudiction 
II 138 ' 




If > ! ■ I 1 1 S86 

4 criminal proceedings lu Englandagamstsuperior judges, II 143 

II 89G ' 

justicea oithepeace.il 144 
quasi-’judicial persons. 11 H 8 G 

5 acts done under authority of. 70, 1 47 

See MiHisicRisL Ori’icen 

6 - . , . ^ 



JUDICIAL PROCEEDING 
See False Bvidekce, 9 
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JURISDICTION 

1 depandent on specific facta, II. 355 

not aSected by wiong finding, H. 336 
or by irregular arrest, tb 
assumed in faroai of aupecior courts, 11. :J07 
facts limiting most be brought to notice, II lll-lll 
2. of English Courts at common law limited to oJfecces wui’a 
England, It*5G 

extended to some offences committed abroid. II 57 
. jurisdiction id foreign territory, i&, 

exercised by admiralty, II, 58 
3 of ladian Coorts prmui jaeie local, II, 26 

none over offences by foreigner out ol ladia, II 50 
^ o,^#ncrsco»H»nif<ed out of Brittih Imlia on landbyj'trso’isfwi 
toithin J?rit<sh Iitdia 

• " ^ , . . • n to 


inaian oo , n. au 

committed m Mysore. 

against slave trade, II. 43 . . 

d procedure where offender remains ont of British lodi >• tt- ** 
power to legislate lor persons out ol n 

. . ■ " j.li-W 


6. ex€reise of jticiedicrioH Jieyond British hvVa 

over Cantonments, II. 34-85 
Civil Stations, II. 36 
Railway Iioes, II. 37 

7. offmces commuted at no 

under Admiralty jun^iction, II. 5-1 

Merchant Shipping Act. II. 5s*54 
over pecsoiis on board, or lately employed on 
II 54, II. 59 . Ti 

European Bntwb subject. <'ho is. H ;;al 

British subject on foreign ah'p to vroiea 
belong, II. 54, II- 


* aadufC'Cl. 

or any snip Set. H -* 

or under Territorial 'V " 


esemption of ships of war, II. 31 
pirates y»rr gendum, II. 64 
9. oTer East India Co., ll. 9*-93 

Hecretary of State for India, II- ot 
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beads of Government and High Coart judges how far exempted 
from, II 93-94 

10 improper to assume by charging minor form of grave offence, 
II. ^49, II 3S3, ri 411 

See ADMiKiLTi JuHiSDiCTto:? BtCAMT, 4. DivonCF Judge, 
7. 8 PlBACT 

JUVENILE OFFENDERS 

may be committed to a reformatory, I. 24 
KIDNAPPING ' ' 

1 two kinds of. 3S9, I 214 

from British India, 360, I 214 
lawful guardianship, 361, I 215 
result of mistake as to age, 11 SOI 

as to meoul capacity, t'j 

i who IS a lawful guardian, 361, Eip , I 2IS, II 5C5. II S6C 
legal right not essential, II SOS 
illegitimate children or orphans. II S67 
rights of mother, >6 
when minor is in keeping of. II. 508 
S taking or enticing .consentof minor immstonal, II 571, II 57-2 
or unlawful purposa II 571 
what amounts to, i5 
temporarj possession sufBcieiit, II 574 

4 presumption as to want of guardiau 8 consent, II 574 75 

eonasot of person with litoiiod charge. i5 
efiect of mistake or ignorancs as to, II 575 76 

5 abetting ofleuce of, II 57C-77 

jurisdiction over foreigners committing, 11 577 

6 punisbment for, in ordmarj casus. 363, I 215 

where person is kidnapped to be murdered, 61, I. Jib 
to be wrongfully eonhncd, 369. 1 210 
where a woman is kidnapped that she ma\ be compelisd to 
marrj, etc , 366, I 21i> 

where m order to subject person to grievous hurt. sUverj , eto , 
367, I 217 

concealing or confining Kida«pi<ed person. 363, I 21T 
child to steal from its person, 369, 1 21T 


KING 

can do no wrong . meaning of maeim, II 63 
KNOWLEDGE 


when Ignorance must be proved II 14 


■•tatutc, 


I 670, 11.393, 
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LABOUR 

, See Forced Labodb 
LaOOADIVES. 2 

Law applicable to offences 

1. Penal Code 

only repe.)ih so far as it provides a law, 2, 1 2 
certain laws not affected by it, 3, 1. 3 
applies to India \nd regions specially declared, 1. 1, 1 
by servants of King in allied States, 4, 1. 2 

Earopean British snbiects, m same State, II. 25, 
II 40 

native Indian sobjects wherever committed, A 
persons triable under act of Govetuot Oeoeralm 
„ ^ Council for offence out of India, 3. 1 2 

9 Engliih law 

to offences under .admiralty jurisdiction, 310 

Merchant Shipping Acts, 11 S3-S4 
temtoriil, II. 27 
procedure is Induo. II. 71 
punishment to coofoia,ty with Indian law, II, 76 

lawful guardian 

SceKipsii'PiNo, 2. 

Legal remuneration 

meaning of term, 101, Eip., I 00 

legally bound 

meaning of term, }3, i ig 

length 

false measure of, 263—337, 1, 101— I 162 
See Meaeobe 

LETTERS PATENT of 1862, bs 29, 32. 11. 69, 1865, 98 ‘W. 86. H' 7®. 

8s 33, 11.52,11. 70 

Liability 

of oae lor aots done by another, 31. L 15. 111—11*. I. 65-1. CT, 

149, 1. 03—1, 84 

Lieutenant-governor 

assault on. 124, I, 75 
attempt to overawe, 124, 1, 75 

Life 

what the word denotes, 45, J. 19 
See Homicide, Hobt. 

light 

exhibiting a false, 281, I. 170 
LIGHTHOUSE 

destroying or removing, etc., 433, 1. 247 
LIMIT OP PUNISHMENT 

when offence made up ol ecvwal offeJKtit 7L ^ ^ 
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LOC^LLiW 

iseaaing of the teim, 42, 1 18 

the word '* offence" extended toeertain breaches of, 40, 1. 18 
no " local law” is repeated or aflect^hy the Penal Code, S, I. 3 
abetment may be committed in respect of, I 64 
breach of, may also be an offence under Code, I 4 
appeal against sentences nnder, tb 

LOBS 

See Wbosgfol Los^. 

LOST PROPERTY 

finder of, when puQiebable tor miBappropriatmg, 403, Ezpl 2.1 234 
Sre SlistPPBOPRUTioH. 

LOTTERY 

what ix a, 146 
beeping a, 294A 1.177 
LUNACY 

5ee iMsasiiy 

LOBKINQ HOUSE-TRESPtSS 
See CsiuiRaL TnESfaea. 

MACHINERY 

negligentoonductas to. mpo.sessioa or charge of offender, 287, 1,172 
MALICE, II 857.838 
MAN 

meaning of the term, lO, 1 S 
MARINE 8ERVIOB 

Indian included in offences regarding Navy, 138A, I 61 
MARRIAGE 

1. laws governing Indian. Jl 790 

good by Jaw where celebrated le good evenwbere, li. H 
796 II 797, 

marriage of necessity, II 793 
rule limited to a Cbn«tian marriage, H 79'j 
meaning of term, 11 600 
maybe irregular and yet valid. 11 793 

• • ■ 803 


with deceased wife's sister, II 804 
2 burthen ol proof as to II 810,11 811 
when presumed m cml cv^s, ib 
absolute proof Hi criminO cises. II 611,11 itll 
what amount oi snfficient, II B14 
matters of form presnmed. II 61S 
evidence .if legal celebration, ib 
proof of foreign law. II 816 
in India, II 816 
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ITARBIAGE — continued. 

3 cotabitiog with woman andec pretense of. 493, 1. 377 
going through mvatid eetemony of, 496, I. 37‘? 

See Adowkht. 

partial lav; 


»««. u:5,\. lu «»sc% to which it applies, i!f 
aobstitutioo of for ordinary Uw at periods of emergenss, II I7l 
may be effected by Legislature powers, IJ. 103 
how far authorities picoteeted hy legislatire powers, II. lUT 
or condoned by Indeuiaity Act, 11. XOC, II. JOO 
only covers bom fide acts, II. 110 
can Governoient jitojirio tito(i< procliam it ? lA lOl, It JOJ 
Irish BebelliojQ, 11 lOj 
Ceylon Rebellion, IL 105 
Jattmci Riou, II. 106 
Sepoy Mutiny, Ii loO 

iti effect oa rights ot ciiiteos in cjm of invisjor, II- 
iXASCUHNE 

includes femiQiae, 9 . I. 5 

master 


U, 19 

unless eousciit or coQuimnce ptcrefl. it- 
effect of hia order on criminality of s«ri«t. u- . *j. a 

3 when bound to manats property or businas* in P 
respouSihle lor acts ot delegate, 635, II l-» 
cases ot outsapee, II. 19 

statutory ofleocto, II 30.21 
rrwiieis ol land., 4^4, 169, 1. SI 
ovii ijabihti of, II J7 

3 abetting acts of tenant, IL 259 , 

obligitioa to e^rctse care towards «.ervint, H* • '• 
rights of to cha^tisa apprentice, IL 121 

measure 

usinga false, 264. 265, 1. 160. 1- Wl 

IS erideow of fraudulent inwat, I 16^ i .i-m kimt 
poiseumg. oukins. ot otU'oS 
370, I 162. 1. 169 

medical SIAN 

death caused by mislaVe of, II. 476—11 63" 

MEMBER OP COUNCIL 
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MENS RE\ 

meaniug aud origin of doctrine, II 6 
inapplicable to Penal Code, II 1) 

MERCHANDISE MARKS ACT, 

1. general scops 780-781 

trade mark, tvhai it le. ITS, I *268 
nhen right to 16 exclusive. II 76) 
colourable imitation of, II 787 
how right to lost, II 783 
does not protect article. IL 783 
tradename, what is. II 767 
property mark, what ts. 479, 1, 2i>8 
i what IS using false trade-mark, 480, 1 268 
property mark, 481, 1 269 

penalty for using or counierleiting either 462, 483,1 2C'J 
counterfeiting mark ussd by public servant, 484, 1 ig'j 
making or possessing instrument for counterfeiting trade or pro- 
perty mark, or possessing lake trade or property mark. 485 

I ‘270 ' 

se Img, sxposing. or (loasessing goods lieanug false trsde or oro. 

perCy mark, 486, 1 270 ^ 

making or using false mark to deceive public servant. 487 488 

I J7M 272 ’ 

taiiiperi&S Ptopert, mark, 489, 1 272 

) intauiDg of trade description Act iv of 188'J, *. i f2l 713 

II 781,11 787 aao, 

false trade deKription, ib (3), II 78 

applying trade description, lb. 5, 11 788, II 769 
false trade description, lb. 4. II 781.11 787 
• leed net be physically attached, 11 .89 

applying trade name is a false trade description, 11 788 

4 applying false trade description with fraudulent intent Act iv 

of 1889, s 0, II 781, II 788. II 7 j0 II. 794 

selling, exposing, or possessing goods with false trade descno- 

tion, IB 219, II 762,11 795 

5 frauduient intent, in what consists, 11 790 
must be made out, b 

when assumed, II 791 

when accused is bound to negative, 482, I 269 486 1 270 
487, I 271-272. 488, Act to of 2669, s. 6. 
unintentional breaches of law Act iv, o/ iHS'j, e, 6 II 782 

II 795 

acts done by servant in good faith, ib , 11 762, 11 795 

6 forfeiture of goods, ib , il 782 
costs, lb , Il 782 

limitation of prosecution, ib , 11 782 
MERCHANT SHfl’l’lNG ACT. 1894, 57 and 58 \ ict , c. 60, 288 
METAL TOKENS ACT 
MINISTERIAL OFFICER 

1 protected against suit lor acts done in execution of judicial 
warrant, II 115 

though liaised witboat jurisdiction, tt. 
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MINISTERIAL OPPICER-eontinwi. 
2 ’ ■ 


U. 14y 

ilwdys protected where jari%dictsoQ, i&. 

3 Jiabla for lilegelity of his own acts, w. 

Sn Aurest. Pbivatr DeFExcG 

MINOR 

selliug or buying for prostitution, 372, 373, I. 218 
MINT 

person emplojed m, ceosiug coin to be of wrong weight or coopoei 
tion, 244, 1. 151. 

unlawfully Ukmg a coming mstrument from, 24S, 1. 151 
MISAPPROPRIATION 


• t ! I. : 

when a iiadcr of property commiti, 403. Exp 3, 1> ‘231 
article must be propertr. II. 648 
when it is though lost, tf>. 
where no owner claiius, 11.650 
when no effort to discover ow.ier, is 
naming owner in charge, !!■ 651 
of property possessed by deceased person at deith, 4Mi L 

miscarriage 

1 . A . ^ ft ,3^ 

• I 1)1 


when attempt fails, 11 510 .. ,,, 

where means for are supplied but not nrpli-’u. ** 

3. causing without consent of woman. 313, 1 1!11 
Avhere death results, 314, 1 101 

act roust be done by accused, II. 512 . ... 

knowledge of consequence not ei'cntisl, Ji*. r 
I. idi 

if known may be murder. 1 . 511 


MISCHIEF 

1. What constitutes offence, 425, 1. 24i 

intanlion to cause specified result, 425, II. 7lB 
whan presumed, tb -it 

act done m supposed exerctfS of right, i9 
roust affect properly, II. VW 

what injury to itsufiicieat, it 
may be by joint owner, II 720 
indirect results of act, II. 722 

2. punishment for, when simple. 426, 2. 2lt IIT, i5 

if damage done amount* to K^ 
by killing, msimmg, etc., an animal within Rt * • 
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MISCHIEF — continued 

by kilUos , maimiQg, etc , aa elephaot, camel, horse, mule bulTalo. 
bull, or cow, or ox, 429, I 34$ 


by destroyiug, or movtns, etc , licht-bou«e, aea-nurk, etc 433 
I 317 ’ ' 

... j is_.j . j 2^,^ 

• ■ I 249 


tUQuingiessel asboreto commit thefcor misappropriation, 439 
I 2i9 

committed With preparition (or ciutiag death or hurt, or wrooe. 
(ul restraint, 440, I 219 

with re'pect lo a will, or valuable security, 477, 1 267 
MISFORTUNE 

Set AcciOEM 
MISTAKE OF FACT 

when act done by rea%on of. not hd ofleoce, 76, 79, 1 46, I 47. 
general pcincipU, (1. IdO 

rules deduced Irom Fnace'sca»e, II ISI. II 164 
in tUtaCory olfence, excuses depends on (rame of statute, II, 134 
Set K>onxuDOL. 

right of private Defence against person acting under, 98, 1 60d 
MISTAKE OF LAW 


MONOMANIA 

See Iksahitx. 

MONTH 

meaniug of the word st.d boiv culcafated, 49, I 19 
MORALS 

oSe□ce8agal^^t public. 292— 294, 1 171,1 171 
See Obsclmtv 


MOTIVE 

diflers from inteutlon, 11 II 

immatecul v, bea act done is either leftal or illegal, II 11 
important wbere ofTence involves special itats of mind, II 11 

MOVABLE PROPERTY 

what the term lacludes, 22, 1 11 
in case of theft. 378. Exp 1, I. 220 
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INDEX. 


municipal commissioner 

IS a public servant, 21 , lUus , L lo 
lUbility ol for neglect of duty, II. 46l 
murder, 300, 1. 116 

Sen AtTRaPT. Hojucioe, 3, 5, lO 

MUTINY 



UAssanit scimmitted in cot\se^ucacc. 131 l.tO 
abetting deseition. 133, 1 80 ' 

harbouring deserter, 136. 1 60 


in a merch.inC vessel. 137, 1 80 
abetting act of msubordmatioa, 138, I. SO 
ctcculating rumours, etc., witb intent to excite, 803, 1- 335 

mutiny act 

whether Naval or Miliuty, Dot repealed cr sflectoJ by the 
Code, 5, I. 3. 

persons subject to not liable under code tor offences sgsiost 3r>b 
tary Law, 139, 1 80 
MYSORE 

European British subject cannot be tried in, II. <9 
may be arrt'sted by police, IL 46 

can only be commilteo by Justice of Peace vilio i' 

British subject, 11. 48 
who are public servants m, II. 42 
extia<\ition w> India, tb. 

Bangalore assigned to British Government. II 35 

Native Indian subjects 

See JOBisPicrioH, 4 
NAVIGATION 

of a vessel, rash or oeglisent, sbivving want ef r-’^trd for fcaaus 
life, etc., 280. 1 169 

carrying passengers in UDsnfe vessel, 382, 1. HO 
obstructiug public line of. 283, 1. 170 
injuring by mischief. 431. 1 246 . 

eadangering by removing lights, buoys, etc., 43J. * ' 
exhibiting false lights, buoys, 281, 1* 170 
Sen MiscniEr. 

NAVY 

offences relating to, 131—140, 1. 7 i, I. 70, 1 ■** 

NEGLIGENCE 

!• punishable apart from injury resulting. IL 1*^ 
what constitutes It in law, II *1^ 

where it is the act of a eervaat, *5. 
must be made out affirmatively, II. 4*4 

when it may be assmoed. *6. 

where evidence equally bilanccd, I. 4*3 
province of judge nod jury, *5. 
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NEGLIGENCE — 

2 . . . . 


114 


exhibiting faUe light, mirt, or buot, 281. I 170 
CO .\e>ms for hir«. id unseaworthy vessel, 282, I 170 
knowledge IS dn essential, II 118 
ubat IS ui)^aworthini.ss, ib 
4 oliitructing highway or iiA>ig.ition, 283, II 170 
injury to iiidiTidual autficicnt, II 410 
temporary oHstruction, uhen .illow4blc, ib 
dctUAl obstruciion must b- found, li iso 
must \>e natural r<'>>ult of act, ib 
liwful but unusual O'* of pro|*erty, H 458 

injurj r<.-uUiiig from i-i inaior, 625. II 450 
permi'»ion to doe* not mike 4 highway, II 400 
duty 4tt4i.hiQs to piojm 'tor. 4ol 
% liability of occupant of proportv, fl 4)2.153 
I iiidlord. ift 

municipsliiie' tiibl^in respect of highway. II 4C1 
wh-u foe iionfe i>au(.c II 402 
effect of lo--. of pOs'S'-.ion II 4)1 

6 111 rcKir<j to{<oi-on.284. I 170 

brv. or •.Oinl<U'tible> 285, 1 171 
explositcs. 256. 1 171 
n).ivh.Deri 287, 1 172 

pulling dowu or i«p>itin% liiiildiiigN 288,1 172 

7 in r>,-p«ci of iiiimtU mi j» 0" >i'.ion.259, f 173 

kiiowl d4< of ii> d iiigurou> I) iture II 454 
facts known to -^rvauts, ll 455 
unt lined >niin iN, th 
miury to er.»pi»scrs. IX 4>u, 457 
servants II 4»7 
5rr Ri«i( oil Nloi.iom )cr 

NUIbANCE 

differeiKC lietwc c I'ublii > >d priv it., II 120 


4i8 

bcntimeutil grievances, II 441 
2 what amouiilv to an injury to the pub it, H j,4ii 
STOi’ll' ind iioi.e. II 427 II 4 12 
1 iwfuliics-, of let iiiimitciiil II 4d.> 
ur 1 Ipse of time, or litncbt to public, tb 
acts aulbori/^d by stitute, II 447 
I summary powers of lemoyil, II 448 
powers of mimicipilitiov, 11 449 

contmu lueo of, alter liwful ord-r to di^toiiimuu 291 i lyj 

4 spreading infectious and dingerois disease, 259 
doing so in ihgnantly, 270t I lot 

duties ol I'crsons in thirgoof infectious pitients, II 44y 
t ises ol vcnertal <}»s>ise. II 410 

()K 
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NUISANCE— conftnued. 
5 ^ 


food or driak*, I I6i 
proof of charge, 1. 165 

5. fouijag waierof pahlio eprtns or rewrrojr, 2??, f. ftf'u 
making .atmospberd aonouii to health, 278, 1. ID'J 
puoisbaieat for »ny, not otherwise provided for, 290, 1 IJf 
Sff NcctlOEKCE 


NUMDEft 

defined, 9, 1. & 

OATH 

what the word meant and mcludev, 51, I, 19 
refusing to take an, 178,1,108 
laaktag I»ls6 sutements on. to publio senint, fSl, 1 fid 
See F^tsE Etiopnc»'. 


OBSCENITY 

impoitiog, prmting, aelljog chsceae matter, 293, i. 170 
posses-stog such matter foe eale. 293, 1. 170 
may be destroyed by order o! court, fb. 
einging obscene sooga or doing oJwoane jm«, 291, 1, I'O 
what lea public place. 1. 177 


OBSTRUCTING 


.... SAC I. 

>Bt ci.im, tWpN G* 


oi auoiuei, ^<.o. 1 

a public way or line of navisinon, 283, Wl. 1* l‘^» t. . 
OCCUPIER 

of land not giving jiolicc notice of t«ot, etc., 'p*- ^ ^ , 155 , f. « 
of land for whose benefit ariot is cctaroiUvd. 

his agentN— liability of m such cj»ca 1«- ‘ 
habilityof, for ndf'inceon land. II. 1?. ft •®' 

OFFENCE. 40, 1 17 


what tho word denotes, 33, 1. 15 ■< oo / 15 

illegal, wliofl tocludcd m the word “act, S • • j jj 

offaace caused partly by omisiiOM. and rwtu i' 

' **” 176. r-7^'^ 

'■ : 1.2M. 
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ORDERS 

of ofliciir Of superior, when .4 justification, 11. 1)9-100. II 51G 
of husluiid, no justification, n 1 J 9 
of GoTernmeat, II 63,11 112 

Acr or Si 4 TE OlAftTtvb L\w 

OWNER 

Ste OcctJi'iER. 

PARENT 

maj chastise chi’d, II 127 
right to custoi) of child, II 505 
PARTY 

delimation bj, in judicial procs'dinS. H 
PEACE 

provokiug to breach of the, SOI, I iHi, II 9)0 
SfC SCCCRlTt TtRUOl.l'S! A5SCVBt.Y 

PENAL CODE 

itt At'i'LicsBLi: ro Orrcscci. l 

PENAL SERVITUDE 

in case of Eutoptans and Aiairi<.aii» tak-is, tUa plue of transnort- 
ation 56, I 2l ^ 

PERIM. 1. 1 
PERSON 

meaning of chaword, 11, I ,> 

PERSONATING 

a soldier, 110 . 1 "I 
any public senant. 170. 171, I 99 
another, for tbi purpose of * suit, 20S, 1 12tJ 
a jutor or assessor. 223. 1 U9 
■Vee CuLAUio 

PIRACY JURE UENTIUM 

ID what iC consists, II 01 <S5 

differs from piracy by inuiiicipal Uw. JOS, 11 bC, C7 
belligerent uts ol re"ulafl> eomnns>iow«d ves-al Are not, II. qt 

attack by privateer on friendly Suie i--. o 
is punishable by captors wbereti-r LOiumitr -d, II G4 
jurisdiction over co mot l>« iransfaired, II CT 
piracy by muoicipal law give-, uu jurisdiction o\Br foce.gBeM iS 
only triable by High Courts, II bs ’ 


POlbON 


negligence with respect to, 284, I 170 
aduiiniscunug with lutjnt to huit 328, 1 


10(j 


POSSESblON 

vibeu ft person is said tJ have. 27. I IJ, II 734 

V<eTHKrr,2,7 RtCbitixo. 2. t 4 Tulspass. 2 . Cojvjsq 
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PRESIDENCY 

meaning of the Tford, Ifl, I. 6 
PREVIOUS CONVICTION 

eilect of increasing punishmeut, 75, 1 43 
inust have Usn under Penal Code, I. 43 
for attempt or abetment notsufttcfent, it, 
when to be resorted to, t6. 
mode q{ charging, I 45 

and trying, I. 45 

PRISONER 

suffering or aiding escape of, 128—130, 1. 77.1. 78.221.222.1.139, 
I. 139 

PRIVATE DEFENCE 

I. act done in exercise of, no offenej, 96. I. 5C 
general pimciples of. II. 20i, fl. 2lG 

c-vsea to which it extends, 97, 1. 56 

though crime attempted by one who li p*r‘-ocilll 
from offence. 98, 1. 56 

or where necessary risk of harm to innoceut person, 106, 1 CO 
‘4. defence of the person, when ktUiug justidab%, 100, 1. 59 
wrongful conduemeat, 11. 216 
when harm short of death lustifiabk. 101, I. 58 
‘ • "ft *' 1, 1 57 

8 ■ t03, 1 53 

wueu uacu suuii oi uc>atu lusiiuauia, lv«, i 53 
comtnencement Sod end of right. 103, I. 60, It 4 30 . 

4. net muse bj, or be lessouably supposjd to be an o" ''i*'’’ “• ' 

It. 22S 

ease guarie], II, l42d 

Crespaises which are not ctim-nal. II. - cJ 1 2.1.« 


e. 


iion-descriptioD or wrong de*cfip*iftft» If* ‘ 
illeg il rxecatioo of good watrau!, II »‘0 
arrest of wrong pjrson, ib 
want of jurisdiction to order act, II- 413 
arro«t by officer without warrant. 11 4 

where warrant annere^sary, II- -*• • 

7. rae-ming of voluntarily causing d&iih, ov , i 

when amount ol violence o<re-«ne, II' "■* ,, 
g . ._».._0(l ..I S 1 5< 


M401 

EJf<P 


i. I 


PBI VI LE G E I) C 01151 ON JC ITJ ON 
.S’« Di FA'u'rio'S. 



INDEX. 


1077 


PROCESSIONS 

right to conduct, II 313 

Promoting cUai enmit) lubl!lt^ i statutiry oas, II t'JS 
truth of stjtomei}t 3 DO deieace, II jJS 
nhat la. 1 S 3 A, I 86 

PROPERTY 

• Ste Disposii, OP pHoptarr Theft, 3 
PROPERTY ilARK, 479. 1 263 
Set Mlrcii\:{di3b M\ric<. 

PROSTITUTION * 

when tt I: or is not a nuiaance, II 103 

selling or deposing ol minoi for putpo-<e of. 372 . I 2 l 8 

buying or obtiiniug pos.^ssion of minor for such purno»s. 373, 

I 218 

■special indent os^ential, II 559 
a cCB}pi«t« i>9}Sfssi9B nec^sstrj, eb. 

whether loterreQUon of third pirly an ol.meDt iii o5euca, <&. 

or innoceske ot minor, II 5 ‘Ji) 

Ssei^ting loiunUry prostitute, 11 5>0 
eases of dancing girK, to 

PROVOCATION 

St' Houicfiii., 6 A'-eiccT. 3 
PUBLIC 

what the word includes 12 I 5 
PUBLIC JUSTICE 

olivuces against, 191— 229. 1 ll't— I llO 

PUBLIC PLACE 

what IS a, 1 > 177 
PUBLIC SERVANT 

1 who IS or IS not a, 21. 1 7 

I oneiieesbys— 

abetting an oSenco which it was his dut^ to inevent, 116 
1 G 9 

concealing existence of design to commit such .iffencs, 119 
I 71 

allowing pri'Oncr ot State or of ner to Cscap.-, voluatarilr 
129 , I. 77 

negligently, 139 , I 77 

one who n. or expects to be, taVing a gratification, et; , im- 
properly, 161 , 1. 00 

abetting the giTing of bcibei or grtiiifications, 164 , I 91 
accepting Taluabls thing for inadajuate consnliration, ISS 
I 91 

disobejing direction of law, with a view to injure any oa» 
166 . I 95 

framing incorrect doenmant, 187 , 1 . 96 . 218 . I 13 G 
ualiw/uliyengAgiRgia trade. 139 . I 03 
bu) mg or bidding for property , 169 , 1 9 & 
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municipal COMMISSIONEB 

JS a public servftnt, 21, Illns., 1. 10 
lability of forneglect of duty, II. 461 

MURDER, 300. 1, lie 

Sef ArtPiiM. HoMictDC, 3, 5, 10 

MUTINY 


11 dssauit !>cimtaitted lucouseiucnee, 131, 1 tO 


cicviuiaiUng lUTDomfi, etc., witb mtent to eicita, SOS, I ISS 

Mutiny act 

whether Naval or Military, DOt rcpe^iled or allecteil by tbs P<wl 

Code.S. I. 8. 

petioas subject to not lt.v\>le under code for ©Reocce »gna» Ji* 
tary Law, 133, 1. 80 
JIYSORE 

European British eubject canoot b© tried jn, II. 16 

loay^be Acmtcd by i«hc», 11. 46 t'offfus 


Bangalore a'lsigned to British Oovernraent. 11. .15 
NATIVE INDIAN SUBJECTS 
See JomsDiCTiOS, 4 
NAVIGATION 

of a vessel, rash or negligent, shjwtng want el r'fiif 1®^ 
life, etc ,280. 1.109 

carrying passengers m unsafe vessel, 282, 1. ITU 

obstructing public lioe of. 265,J ITO 

injuring by mischief, 431, 1. 21G . la 

endangering by remoTing lights, buoys, etc , . • • 

exhibiting false lights, bnoys, 28l, 1- 1'® 

See Misenicr. 

N.KVY 

offences relating to, 131—140, 1. L ^ 


NEGLIGENCE 

1. punishable apart from mjnry rC’Ultingi U- 
what constitutes It In !**• M , 


province of judge and iocy, i6* 


ll^ 
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INTRUSION 

or priT»ey of femile, S03, I 287 
IRREGULARITY 

exercise of joritdictton. IJ. 139 
JOINT ACTS 

1, liibility ol petsoci does one of several acts which make up 
siBgleoSenee, 37, I IG 

each persoQ may commit % different offence, 38. I 17 

1. union ol several persons to eflect a criminal purpose, 34 I 15 
liability limit d by common purpose, i&. 
inferred from preparation ib 

not from mere presence without opposition, H, Qjg 
where special loteolion necessary, must be proved as to 
each. IZ 241 

3 liabilitv for acta of any member of an unlawful assembly 146 
143, 150 I 83. I 84 
of persoDt engaged m robbery. 391, 1 226 
ID dacoity, 386 I 229 

ID bousebreakiog. 460. 1 359 
m forgery, II 773 
in defamation, II. 6C8 


JUDGE 

1 meahisgof the word. 19. 1 6 
every, 11 a public servant. 21. 1 7 
of Supreme Court lotbiddeo to trade. 1 98 
3 protected against civil euiu for acts dona within jurisdiction 


whether existence of jurodiction oecesvary. ii 117 
iib/nunity extends tc all jodjctsl act>, ih 

charges of defamation, 11 886 

4 criminal proceedings lu Englandagainst superior judges, II 143 

II 880 ' 

justices ol the peace, 11 144 
quasi.judicia! persons. II 98G 

5 acts done under authority of. 78, 1 47 

See MufUTeKtAc OrttCBtt 

C province of judge and jury in dealing with evidence, II 422 
m cases of negligence II 445 
provocation. 11 496 
defamation, II 921 


JUDICIAL PROCEEDING 
See PaLBB Evidence, S 
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JURISDICTION 


depandeat on specific facts, II. 365 
not aflecUd by tnong finding, II. 356 
or by irregular arrest, ib 
assumed in favour of superior courts, II. ^07 
facts limiting blast be brought to notice, II 141-Hi 
of English Courts at common lair limited to olTence» 
England, IL'SS 

extended to some ofifencee committed ufiroid, il 
jUMsdictiou lu foreign territory, ti, 
exercised by admiralty, II. 5S 

of Indian Courts pritna jacie local, II. 26 ,, 

none over offences by foreigner out of ladu, 11 « 
oj^sncescommtlrd out of British Zudin o« /(nidfcwjrrjftu/'’*'' 
within Bntish India 

by European British subject in allied States, II 40 
Natne British subject everywhere, II 50 
where death happens or is caused within Cbittar cl t 
Indian Co , II. 40 
committed in ftlysors. 

against slave trade, II. 43 , .... 


offences cominiUed at sea 

under Admiralty jurndiction, II 5^ 

ilerchani Shipping Act, »!> ?• 

over peisoos onboard, or lately cmplojed o 

11.64,1159 „ 

European British «ubieet. who iv. It « , ^ f,5l 

British subject on foreign sb'p to wn 
belong, 11 54. II 59 
who i> a British subject. II. 6J 

what IS a British ship, lI- Cl , j. gj 


exemption of ships of war, II. 31 
piratesyure gentium, II. 64 
ver East India Co., II. ua 93 

Secretary of State for India, If. 91 


, . .174. 11- 

I tv<t,<rs -tct. II * 
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JURISDICTION— canJinatd 

heads of Govenimeat and Hi^h Court judges how far exempted 
from, II. 03-91 

10 improper to assume by charging minor form of gravs ofience, 
II. 349, IL 3S3, II 411 

See Aduihsltv JuRisDiciios. Btaauv*, 4 Divorcp Jonas, 
7, 8. PlBiCT 

JUVENILE OFFENDERS 

maj be committed tea refocmatocy, 1. 21 
KIDNAPPING ' '• 

1 two kinds of. 3S9, 1 ill 

fram British India, 360, I 2t4 
U»fal guardianship, 361. I 215 
result of mistake as to ago, II 501 

i • 566 


rights of mother, i6 

when minor is id keeping of. II- 503 

3 taking or eiUicing c«n>entof minor immaterial, II 671. II 572 

or unbnful purpose. 11 571 

what amounts to. i5. 

tempotar\ possession sufH<.ieiit, II 571 

4 presumption as to want of guirdiau s consent, II 371-75 

consent of person with limned charge, ib 
effect of mistake or ignorance as to, II 6T5 76 

5 abetting offence of. 11 570-77 

jurisdiction orer foreigner' committing, 11 577 
C punishment for, jd ordioart c.tses, 383, I 215 

where person ts kidnapped to be murdered, . 81, I. JIG 
to be wrongfully conlincd. 365 t *210 
where a woman is kidnapped th.it she ma\ b>- compelled to 
marr>, etc , 366, I 2lu 

where m order iosubject person to griu\ous hurt, slavery, etc , 
367, I. 217 

concealing or coobning kidnapped person, 368, 1 217 
child to steal from its person, 369, I 217 


KING 

can do no wrong , meaning of maaioi, II SB 
KNOWLEDGE 

of natural or neies-acj consequence of act assumaJ, 11 1 j 
when uecessar) «s regards particular fact-.. II 12 II IS'J 
in case of statutoT) offences, depends on the object ol thi-ututo 
II 12. II Ih ^ 

. • 4'J 


II 070. II 303, 



IKDnX 


JURISDICTION 

1. depandeat OQ specific facts. It, 353 

not aflected by nrong finding, II. 35C 
or by irregular arrest, i5 
assumed m farour of supetior courts, H. ‘JH’ 
tacts limtti&gluaat be brought to notice. II Ul-lii 

2. of Doghsh Courts at comwoa latr limited to ofle&ces 

CogUnd, lt.‘S6 

extended to some offences committed ilircid, 11 H 
jurisdiction in forciga temCorr, | 5 , 
exercised by admiralty, II, 59 
3 of ladiaa Courts pntna /ncir local, II. 3C 

none oser offences by foreigner out of India, U W 
i o>«< of Rri/»»/» ItitUa on londfci/jrrp’ij/’*' 

(oifAtn ^rifisfi India 

by European British subject in allied States. 11 O 
Natne British subject ereryvbsre, U 5‘d 
\7hete death happens or wcaosed withm Cbittet 6f !“• 
Indian Co., If. It) 
committed m Mysors, 

against slave trade, II. 48 , , a a 

5. procedure where offender remains out of l}riti>b lod'i- 

” \ II 

• .ii 

' ’ 

Ifdf' 

d. txercis/ 0} ^«ria<»icf»o«Jvyono j...„ 

over Cantonments, 11. 3)-33 
Civil fitatiooe, H. dC 
Railway lines, II. 3? 

7, ojT’fttcri cownBiffril of *sro 

under Admirafty juri'dictiou, II. oi 

yierchant Shipping Act, II. bl*5V tt ?. 

over persons onboard, or lately 
IL Si, 1199 

European British subject, who is. *' •' . . . jy, rfi 
British sobjeciOD foreiija sb'l’ to 
belong, II. bt. If 59 


at ttgafJt {tnons 

European British subjects, 11 


exemption o* snijis ai »»• - ■ 
pirates jure gtntiunt, IL 64 
over East India C«r., H- 93 

Secretary of State for India, ll at 
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JURISDICTION— con/inu#i 


heads of Government and High Court judges how far evempted 
from, II. 03-94 

10. improper to assume bf charging minor form of grava offence, 
II. J40, II 333. II 411 

See .^DMutALTV Jl'risdictiok. Biaaut, 4 Divorce Jcdoe, 
7, 8 PiBAcr 


JUVENILE OFFENDERS 

ma j be committed to a reforniator>, I. 21 
KIDNAPPING ' ' 

1 two hinds of. 3S3, I 214 

from Britub India, 360. I 214 
lawful guardianship. 361. I 213 
result of mistake as to age, II 361 

as to mental capacity. t(> 

i who IS a lawful guardian, 361, Exp , 1. 215, II ‘>63.11 36G 
legal right not essential. II 3C5 
illegitimice children or orphans. II 567 
rights of mother, lo 
when minor is m ke-.-piog of. II. 5CS 
3 taking or enticing coo»«ntoi minor immtierial, II 671,11 q 7 <j 
or unlawful purpose II 371 
what amounts to, <3 
tempoiac) possession sufficient. II 574 
i presumptioo as to want of guardian's consent, II 674 73 
consent of person with limited chargs, i6 
effect of mistake or ignorance as to, II. 575 73 
3 abetting offence of, II 570.77 

jurisdiction oter foreigners coininitting, II 577 
6 punishment for, in ordinar) c.isos. 363, I 215 

where person is kidnapjiod to be murdered, 64, 1 216 
to be wrongfully confined. 365 1 216 
where a woman i> kidnapped that she mav bu coinpallsd to 
marrj, etc , 366, 1 21b 

where m order to subject persou to griesous hurt, aLivurj . etc 
367, I. 217 

concealing or conGning bidnapjied per-un, 363, 1 217 
child Co steal from its person, 369, 1 217 


KING 

can do no wrong , meaning of maxim, II Sii 


KNOWLEDGE 

cf natural or oeces-art consequence of act assumed, U 
when uecessarj as legirds particular facts, II 12 II 
in case of statutocj offences, depends on the objeLt ol thi statute 
II 12. II lb 

when Ignorance must be procod II 14 

. ’ , .. . . 86. 1 49 

. guilt), II G7C. ir 309_ 
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L4BODB 

, See FoacED Labour 

Laccadives, 2 

Law applicable to offences 

1. Penal Code 


Europeitt British subjects, in same SUte,n !5' 

IL 40 , , ^ 


9 English lata 

to offences under admiralty jurisdiction, 3i0 

Merchant Shipping Acts, II 53 51 
territorial, II. 27 

ptocedanis Jodiio. II. 71 . -- 

ponishment in conformity with Indiia law, lii <» 

lawful guardian 

See Kipsai’pino, 2. 
legal REJIUNERATION 
meaning of teem, 101, Exp-> I 

legally bound 

meaning of term, 43, I 16 

length 

false measure of, 363— 3o7. I» 161—1 162 
See Mga 80BR ^ >0^ 

LETTERS PATENT of 1862. ss. 29, 32. II. 69, 1865, ss I®- ’ 
S8.3d. n.52. II. 70 

liability UTC5-I.6LH*' 

of one for acts done by another, 31. I. 15. lH— I*’. » 

149, 1. 83—1. 84 

lieutenant-governor 

assaufton. 124, 1, 7-3 
attempt to overawe, 124. I. 75 

life 

what the word denotas, 49, 1- I'l 
Seeno'iiciuB, lluirf 

LIGHT 

exhibiting a false. 281, 1- 170 


LIGHTHOUSE 

destroying or removing, 433, 1- ‘247 

Limit OP PUNISHMENT , , 

when offence is made up ol eerrral offences. , 



INDEX 


10G7 


LOCiLLAW 


bie&cb of, may also be an offence under Code, I 1 
appeal against senteneea ander, tb. 

LOSS 

See WsosGFci, Loss 
LOST PROPERTY 

finder of, when puniabable for mieapptopriatmg, 403, Expl 2,1 231 
See Uis APPROPRIATION 

LOTTERY 

tebat IS a, 116 
keeping a,294A. I. 177 

lunacy 

Set l!i8A5m 

LUBKINQ house-trespass 
See Cbiviral Teespass. 

IIACBINERY 

negligentcondijctasto. mpoHession or charge of offender, 287, 1,172 
MALICE, II 857-858 
MAN 

meaning of tbe term, lo, I 6 
MARINE SERVICE 

Indian included in offences r-igarding Naiy, 138A, I 8i 
MARRIAGE 

1, Ians governing Indian. 11 790 

good by law wbrre celebrated is good everiwheie ib IT 
796 II 797, 

marriage of necessity, II 793 
rule limited to a Cbirstian marriage, IZ JQ'J 
meaning of term, II 800 
maybe irregular aod yet vabd. II 79$ 
what are .abrolutely invalid, II 802 

“ --aedan, II 803 


. 606, eOT 

2 burtbeDofproofasto.il 810,11 811 
when presumed in civil ca^es. ib 

TT O.- .. 
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MARRIAGE— con<i>t wed. 

8. cokibiting wufi 'vromaa Dnder preteaca of. 493, 1. 277 
going through invalid eeramony of, 496, 1. 279 
See Addltkbi. Biaaur. 

UARTIAL LAW 

101,11.133 11 103 

. • »« ni 

. II 

or condoned hy Indamaity Act, II. 106, II lO'J 

’ II 103, If liH 


It-, effect on tights of cuitan^ lO c4»« ol la^asioc, II. ll> 
MASCULINE 

includes femioiae, 8, I. 6 

Master 


,nu«rjf»u. 

II. i9 

unless cousent or conui'ancj pcovefl, «o. 

effect of his order oncnioinaliy of sjrvaut, II 5 b ^ , 

3 when bound to maa^j properly or business P* 
respeuaible for acts of delegate. ^25, II 
cases of iiuisanc«, II. Id 

atatutory oBeucei, II. -*0. 21 
owners of ianil, 154. 155, 1 87 
civil liability of, II. 17 

d. abetliDg acts ot -errant, II. 

obligitioa to evercise cftro tow ird* aervini, tl- * » 
rights of to cba<tiso apprentice. II. I'l' 

MEASURE 

usingafaUe, 264, 285, 1 ICO, I. IM 

IS evidence of iraudiilenl intent, I ..laf-iit inirst J" 

posseasiQg, making, or celling wilb lr* 

270, 1 iCi. 1. 163 


filEDIClL .MAN 

de.tth closed by cnMUko of, II. 470— ll. 51* 
MEMBER OF COUNCIL 

exemption of, from jurisdiction of lli^h Coai*. 
assault on, 124. I. 75 
attempt to overawe, 121, 1. 75 
forbidden to trade, 1. 134 



INiiKX. 


1069 


MENS RK\ 

meacmg and origin of doctrine, 11 8 
inapplicable to Penal Code, II 0 


merchandise marks act, 

1. general ecope of, II 780*T81 

trade-mark, what it le, i78, 1 i68 
when right to i& exclnsite. II 761 
colonrable imit-ition of. 11 7R7 
bow right to lost, 11 788 
does not protect article, II. 781 
trade name, what IS. II 7b7 
proptrty mark, what J3, 47d, I. 2t>8 
2 wbat IS nsing false trade*mark, 480, 1 168 
property mark, 481. I ico 

penalty far using or counterfeiting either 482,483, 1 2G‘J 
counterfeiting mark used by public servant, 484, i 
making or possessing instrument for counterfeiting trade or pro- 
perty mack, or possessing false trade or property mark 489 


so ling, atposiog. or possessing goods bearing fal.e trade or mo. 

perty mark, 486, 1 270 “ 

making or ueing false mark to deceive public servant 487 4Bit 
I 271-1. 272 ’ ’ 

tampering with property mark, 489. 1 272 
iiKsning of trade descnptioo Act iv of 1680 s a f2l me 
fl 781. rr 787 ' 

false trade description, lb (3), II 78 

. S a .h s II ,, 


selling, evposmg. or possessing goods with false trade desenn. 
CtOD, jn 215>. II 782,11 795 ^ 

9. fraudulent intent, in what consists, II 700 
must be made out, b 
when assumed, 11 791 

when accused is bound to negative, 482, 1 269 486 I 270 
487, I 271-272. 489, Act iv of l«3a, B. 6. ’ 

uninientionsl breaches of law del to, oy JVSS, B, 6 II 76f2 
II 795 

acts done by servant in good faith, ib , If 782, 11 705 
C forfeiture of goods, ib., II 782 
costs, ib , II 782 

limitation of prosecution, >b , 11. 782 
merchant SHIpriNG ACT, 1894, 67 and 56 \ lei , c. Co, 288 
METAL TOKENS ACT 
MINISTERIAL OFFICER 

1 protected >n execution of ;udj«al 

though issued without juri-dictton, it. 
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INDEX. 


MINISTERIAL OPPIOER 

2. when sQuh acts, BO o0one«, 1, 46 

must have believed iojunaJictioo. li. 
gtounds ol belief may \uy according to iiosition ol e£«r. 
U. H9 

always protected where jurisdiction, jfi 
d liable foe illegality of ho own acta, to. 

Set AanEsr. Pbivatb Depejtce. 

MINOR 

selliug or buying for proUitution, 372, 373, 1, 218 
MINT 

, ' * or coap»- 


MISAPPROPRIATION 

punishment lor ogeace of disbooeat. 403, 1. 2}} 
diffara from theft or cheating, II. (>13 
caais ol cUrk or servant. i>j. 
for a time only h aalhcient, 403, Gap. 1, 1. 
when a Under ol properly commits, 403. Exp 3,1 ‘lU 
article must lie pro^rtr, II. C43 
when it IS though lost, i/>. 
where no owner chiius, II. 6^0 
when no ellort to discover o'v.ier. 
naming owner in charge, If. 051 
ol property possessed by deceased |>cr»oi! at deith. 4M< L**' 

MISCARBIAOE 


.lr,-d. n-S« 


I 194 

il known may be murder. 1 OU 

MISCHIEF 

1. What constitutJi oBence, 425, 1.2U ^ - 

inteatioa to cao»e specified ttreult. 47*’ II 
when presumjd, ih. , 

act done ib supposed exerci’iot nsM, i»- 
must affect property, IJ- 719 

what injury to it su(hei*nl»^»l' 
may bi by joint owner, II. 7ld 
indirect »esultsol»ct.i7.7II 

2. punishment for, wbea eiinple, 43S, I. I‘‘ « stl, !'■ 

jf damage don* acBOunii ■ j 

by killing, maiming, etc , an aninul witam t'* * 
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IIIBCHIEF — conlinutd 

bj killiDg, maiming, etc , anelepbaot, came), hotse, mulebuSalo 
bill), Of cow. or or, 429, 1 245 ’ 


by destrojing, or moTmg, etc, light-house, aea-mirk, elc . 433 
t 217 ■ 


runmng\e»ael ashore to commit thettor misappropriation. 439. 
1 2s0 

committed with prepantioa for c.tusiag death or hurt, or wrong, 
ful restraint, 440, I 319 

with respect to a will, or valuable aecutity, 477, 1, 2GT 

IIISFOBTUNE 

See AcciutttT 
MISTAKE OF FACT 

when act done by rea>oo of, not an oflence, 76, 79, 1 IG, 1. 17 
general principle, 11. 160 

rules deduced from Ptmce’e case, 11 131,11 161 
in statutory oSence, ezcotet depends on frame of statute, 11. 18l 
See Kkowxudos. 

right of private Defence against person acting under. 98, 1 506 
MISTAKE OF Law 

IQ general no deLat.s, 76, 79 , 1 40. f 47 
even m c.ise of foreigners, II 165 

unless It affects mental state when materi il to charge, 11 . 137 
cases of new statute UDknowuorootpcamulgated.il 13b 

MONOMANIA 

See iKsatinv, 

5I0NTH 

meaning of the word, ai.d bow calsnlated, 49, I 19 
M0BAL.S 

ofleitcss against public, 292 — 294, 1 17 i, I. 171 
Srr Obsci-mtv 


MOTIVE 

differs from intention, II 11 

immaterial when act done is either legal or illegal, II U 
importaut wbere offence imohes special stats of mmd, II 11 

MOVABLE PROPERTY 

what the term includes, 22, 1 11 
■n case ol ihelt. 378, Ezp 1. 1 2i0 
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municipal commissioner 

is a public scr^nt, 21, Utu8., I. 10 
liibihty of fot neglect o! duty, II. 461 
MURDER. 300, 1. 116 

Sen Houicinc, 3, 6, 10 

MUTINY 

abetting the commission of, 131, 1. 7!i 

where the mutiny committed j» con-e^usote, 137, 1 '9 
abetting assault on snpenot oflicer, 133, 1. 7'J 

if acsauU s cimmitted in consciuencc, 134, 1 lO 
abetting deseition, 133, 1. 60 
harbouring deserter, 136, 1. 60 
m a merchant see-.el, 137, 1. 60 
abetting act of meubordiaation, 138, t 60 
circulating rumours, etc , with intent to excite, S03, 1 


MUTINY ACT 


whether Na\al or Military, uot repealed or affected ly tkJ r»s*l 
C'Ode, 5. J. A 

persQos subject to not liable andcr code lor oflenccr * 
tary Law, 139, 1. 60 


MYSORE 


European British subject cannot bo tried iUi IL 

may be arrested by polifc, II . 40 furensa 

can only be commitiea by luttico of rciio »Ii8 i' > 

British subject, II. 4C 
who ate public servants m, 11. 43 
extradition to India, tb, 

Rangaloro assigned to Orilish Oovernroenr. H ‘fd 


Native Indian subjects 

Srr JcnrsDicTiOJi. 4 
NAVIGATION 

ol a \e3-icl, rash or negligent, showing wtiit 
life, etc., 280. I. lOO 

carrying pt'sengers in uns ife fcbscJ, <8?, I. 
obstructing public fins of. 2 W, J. 370 
injuring by mischief. 431. 1. 2IC 
endangering by reinOTmg lights, buoys^ etc., 
exhibiting false lights, buoys, 281, 1 liD 
hV JIlSCHIEF. 


ct r-ilwd fef ^3=** 
270 

«3. 3 }il- 


NAVY 

offences rel iting to, 131—140, 1. 7 1. !• *0. 3 ^ 


NEOLIGENUE 

1. punishable apart from injury remlting, II- ** 
what constitute# it in II , 

where it u the act of » •cftant, it. 

. . II. ill 


416 
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>;eolk'.e:;ck-< irj 

2 (Is.-tniiecf cnritri).mor>. II 4JG 

114 

3 

C*hi'iitinc liU. h-hj m.rk orbito\ 28t. I 17() 
fo )V<>\iD_ Jor hin iii unsrftworthv \ti----el, 282, I 170 
knowii^i;t IS t» css'iiiitl. II IH 

Whil 1> U,)s IVT.Tlb V ss 

4 oii'trucrn-: hi«h« »\ or iiM cttion. 233, II 170 

injtirv to sUthU' it. II it‘> 

temronn- oi>;>trii<.iiun. vihvii tllowdUe, ih 
».tU4l o'utniUio . most I' loiliid. IJ 150 
tiiij't i« nJturtl '• 'Jit of 4< t. 
itwtul l.ui UMUSU4I «» .•! iv-ii-Uv. II 459 

injur\ r>'Ultiii.; Iiom i.» nutior, oift. II 150 
I'i.rmisaKij} ]{>i>>as do ‘ HOT uiik-’ < bfjh'yjy. U i’/O 
•l^lt^ Atifh.is topiu|-i. tor. 401 

5 l•.ibill ty of oc^ui‘4Ui of rroi«rt>. II 452. 151 

iiij'lord ./ 

is’Jnicif'tliur'- li »l>l<'ta rc>p Lt of bi;;bw4v, J I ICJ 
«rh-i4 foi no M 4«jl 

pflCct o/ l0'» of J»o>4si'ssiyil II 4H 
C III ro4if.I CO iK).s-'o. 281. I 170 

fit or iOi„l.Usiil-l«, 285, I 171 
- YploMVift. 238. I 171 
iui(.liiiHr. 287. 1 172 

p.iIJi douu or lopiirinit Imildinga 288,1 17i 
7 in I -jf ..,im%U n j*<4" "ion. 239, I 171 
k'lriivl d.<< of Its 'ItiiK* tolls l•■l(llre II 454 
f4w.r kiiooii to servdiiu, II 4S5 
Uritimsd .flilDdl', if' 
injun CO cr-.j..'stn., II ISn. 437 
acrvint*. Il 457 
.Sre Rcti.i OK Numioc'.r \0I 

UEIbANCE 

difference betwcec pnblii. juil priv»tc, II 12G 
proper remedy for CicD, 3 
elriTi-ntb of * public, 268, 1 1C3 

broibeSa And SAiobling tiou-«s, II 423 
proitltiition, II 420 
sentiment kl gcieVAntei,, II 451 
2 what amount!, to jn inpiry to the pub'ic, II 130 
smells ind noise, II 427,11 412 


Qoing so tu tiiguiiiuyr v> 

duties of peraons in cAdtgeof infectious p.itienU, II 410 
cises of venereal dibStse, J1 440 

G8 
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municipal commissioner 

int ?***''* f 21. Ulus , I. 10 
lubiljty ol for neglect ol duty, II. 461 

murder, 300. 1. 116 

See Attpsipi. Ho.victoc, 3, 5. in 

MUTINY 


harbouring deserter, 136, 1, 80 
in a merchant ve9«l. 137. 1. SO 
abetting act of insuboriliaation, 139, I. SO 
circulating rumoura, etc , with intent to excite, 503, 1. 3S5 

mutiny act 

wither Naval or Military, not repealed or aflectcil by lb« r*s*i 

Coue, 3, I 3. 

petaoas subject to not lubte under cede let oUencci igiioit 
tary Law, 139, 1. 80 
MYSORE 

European British eubject cannot be tried in, II. 45 
may be arrested b> polic*, II 4r> 

.... ... . - . „ jjarefria 


Bangalore a«sigQed to British Governcaent, 11 .t5 

Native Indian subjects 

See JuntsmcTioK, 4 
navigation 

ol a vessel, rash or negligent, i>h>wjng want cl r-<:afd 
life, etc., 280. J.1C9 

carrying passengers in unsnfe vc->scl, 282, f. ITU 
obstructing public lino of. 293. 1. 170 
injuring by mischief, 431. 1. 210 
endangering by removmg lights, buoys, eU . <33. I Jli 
exhibiting false lights, buoys, 381, 1. 170 
.V«v Mischief. 

Navy 

oflenccs relating to, 131~1<<). I. 73, 1. 79. 1. •*' 
NEOLIOENCE 

1. punishablo apart from injury reuniting. II 
wbat constitutes it in Uw, II (13 


. ■ ■ lit 

province of judge and jury, t&. 
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KEGLlGLUCE-aninnM.rf. 

2 doctrine of contrihutory, II 41G 


erhibiting false light, mwl, or buoy, 281, I 170 
CO .aejing for hire in anseaworthy leisel, 282, I 170 
■cnovli-dgi} !•> an cs-sencitl. 11 118 
whnt i* uii5»artorlhini.>-s, ih 

1 ohitructing bighw.iv or uaMgttion, 283, II 170 

injury to llIdi\ldu^i suthcicnt. 11 419 
teraporirv obstruction, »hcn illouahle, ih 
actual olistruetioii must h found, II 150 
luuat i« natural re-ult of 4(t, it 
hwfut but uitU'Utl Q'C of property II 453 

injury resulting from I’is maior, <}25, II 169 
pcrini'Sion to pt«- do<.» not niike 4 highway, 11 400 
duiv attaching to propr. -lor. 401 
5 liability of occupant nf praperte , 11 462,451 
I iiidlord. i6 

znunicipUitie^ liabl^io respect of bighwav, 11 161 
wh-ii fot nonfck'tnce II 402 
effect Cif la>' of jiOsNV'Mon II 151 
C 111 rcgirJ to poicon. 281. 1 170 

hr or coinbU'-tible-. 285, 1 171 
cxt>to^ivc». 236. I 171 
iiuchinciv 287, 1 172 

pull) ig doxtn or repairing huildiiiga 288, 1 172 
7 in rc'pect of animtlN -n poc-, laiou, 289. I 173 
kiiowl dg> of itc dtiifi' roui nature, 11 154 
fdcc> known to >ervaiita, II t55 
untuned .mmaJs, i'> 
injury to trecpicstr*. II 15'., 4S7 
servants. H 457 
See ilvs.iou NboUobNr tci 
NUISANCE 

differeiicc. betwe c public t id privua, fl 126 
proper remedy for eaib, 5 
elements of a pubiic, 268, I IGl 

brothels aud gambling hou-^is II 4^8 
proititutioii. If 429 
sentimcutil grievances, II 434 

2 what amounts to an injuij to the pub IL, 11 ) bj 

smell' md noi','', II 427. 11 4 12 
lawfulnci' of act inunitciiil 11 13<> 
or lipso of tune, or heucht to public, ib 
acts authoiued by bt itutc, II 437 
i BUmmarypowcrbotrentoT4l.il 438 
powers of municiptlltiea. II 439 

continuance of, after lawful order to diBcOiiiirme, 291 I 173 
4 spre iding infectious and dtngeroas disease, 259 
doing 'O milignintl>,27(C I 103 

duties of persons lu (hargoof infectious p itients, II 439 
cises uf venereal dissise, II 440 
(iH 
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MUNICIPAL COMMISSIONER 

is a public serTant. 21, lllas , I. 10 
liability of for neglect of duty, II. 461 
MURDER, 300,1. 116 

See Attempt. Homicide, 3, 5, 10 

MUTINY 


abetting desmtton, 13>, I. 80 
harbouring deserter, 136, 1. 60 

m a merchant \cs-.el, 137, 1. 60 
abetting act of iRSUbordinatioD, 138, I. 60 
circulating rumours, etc., with lutcnt to eicite, SOI. f 


MUTINY ACT 

whether Naval or Mil.ury, not rcpcMed or aflccteJ b; thj TtV 

peraoafc subject to not liable under code lot o/Ien«* sgi'Oii lH' 
taty Law, 139, I. 80 


MYSORE 

European British subject cannot bo tried in, II- 

may be arrested by police, II. 40 „i.« i. 

can only be committed by Joitire cf Peace 
British subject, 11 46 
who are publio scrvsot* in, II. 42 
o'ctradition to India, lb. , ,, 

Bangalore assigned to British Covcrnraenl. I • 

NATIVE INDIAN SUBJECTS 
See JuinsDicTio.s, 4 

N.AVIOATION , t:s»s 

of a >C3»el, rash or negligent, ebjwing want el fs, 
life, etc ,280. 1.109 , or? I 170 

carrying passengers in unsafe vc-cci. <oc, > 
obstructing public line of. 253, I* l"u 
injuring by mischief, 431. 1. 2tG .33 j jj/. 

endangering by removing ’'8***^* ' 

exhibiting false IigbU. baoye, 281, !• 1* 

See JIisciUEr. 


NWY 


oflences relating to, 131—140, 1- 7J« I* 


NEOLIOKNCE 

1. punishable apart from injury ^■‘Olting. 

what constitute* ** . , 

whore It is the act «>* * 
must l-e made out afSrmativeiy.l** 
when It may '*• 

where evidence «<|a»Jly baUnceJ. I. 

proTincc of judge sod jury, lO 
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KKGLIGUIICK— fii II tt*i urif 


2 il»-'trine ol cfiitrihutiirN. II 44G 

Its .ipplicjtion to oriniiQil itw, II 4ir., II 517 

ranst apjH.ir tf> natnrilljlcd to injan chir^jil II 414 

iojar\ incloJe' prcfvfta, I 171,11 440 “ ’ 

i r4,h or (.\rdlc— riding or drivin;;, 279, 1 109 
naMgitiQ,, ol 280,1 169 

eihibiting hist. )i"ht mirk orbuo\.281, I 170 
CO ireiing for hif< m unscnnortby »e-.5el. 282, I l7o 
Stnonudge i5 *!i 0",\.niiil, II 149 
»hii I, uii».‘awf>rthiii -.s ih 

i oli^trucfny hi^bwav or nA\.cjlion. 283, If 170 
iiijuri to ii'di\idu»l -.nfftcieni. II 449 
Icmporirv obatrilc-tioa, nhcn illonabte, ib 
a.-tual olntrui.noii muot l> foaiid, II 450 
must is natiirA) '1 .ult of ut, il> 

Iiwful liut uuu-ual O'e of proiKftv. II 458 

injury r'.'Ultiiii: from >11 inai>», 025, II 459 
pcrtni» 4 i<jii 10 ptsH doj-. not m*k<s 1 highway. II HjO 
Juts attuhiiig to pioj'ii tor, 401 
5 f.ahiiity of octupjai of pr>i>erfv, II 452. 451 
liud'ord. 1 / 

tsuniciptfiCi^-' fiabf^io respect of highwav, If iQi 
wh-ii foi iioofetsaiKe, II 4<>i 
rfleci of loss of iio»-'">on II lil 
0 in rcsird 10 i»oist>ii 284, ( 170 

tir or ’.om>iUsiil>le» 285, 1 171 
cXvJo-,tvs-.. 296. 1 171 
uiichintri 287. 1 172 

piifji ig douH or («p.nrio4 .'lUildnigs 288.1 I 7 i 
7 ifl r> sped of iinimtis >11 poss saioQ. 299, I 171 
kiiowl da< of >t» dangerous ualur« tl 454 
facts kiiu»u to sorsauts. Il 155 
untuned .nixnais, ib 
injury to tn-ap^sers. II 4oo, 457 
servanta II 457 
See on Nfi'Ji.n.fc'iT \ci 


difference betwecc public a id privit., II 126 

proper remedy for eacb, h 

elements of a public, 268, I 105 

brothels and gambling house,, II 448 

prostitution, il 429 
sentiment i) grievances. II 4 51 
2 what amounts to an injui y to the pub ic, II 150 
smells mdnoisC, If 427,11 412 

. ’ 'I • • 


doing so maiiguaiiiij'. 2 i{l, 1 auj 

duties of persons 10 chttgeof infectious pUients. Jr a-io 

cisesofvenerealdisJ4se.il 410 ^ 


08 
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iKm,x. 


NUISANCE— coMhwHfd 

5, ^ -- - - 


food or drmL, I 264 
proof of charge, 1. 1C5 

6, fouling ^vateIot public spring or rescrTDir. 277. 1 ICo 
making atmoaplierc novioas to heiftb, 278, / IQ'J 
punisbmout tor any, not otherai'e pro\ufed for, 293. 1 I'i 
Stf NkCliqesce 


NUJIBER 

defined, 9, 1. S 
OATH 

what the word means and include., 51, 1 19 
refusing to take an, 178. 1. 10^ 
making faUe statements on. to public serisnt, )Bl, I llO 
Sre Fm.«c Evinrsci. 


OBSCENITY 

importing, printing, selling ebscene matter, 292. 1 Uj 
possessing sucb matter tor sale. 293. 1. I'd 

may be destroyed by order c( court, li- ,, 

singing obscene songs or doing ©Went .aet<. 291* !■ 1'^ 
wbst Uii puliitc plar,.. I 177 


OBSTRUCTING 


. t • J ... <efi r j J 1 


•13.1 lit 


apprehension oi one » kc i. i. 

of another, 225, I 1*3 , 

.» public Way or line of in'is‘tion, 2S3. <31. J. i"-* * * ^ 


of land not si^">S pi'hoe nolie© ©f not* «t^ • I, ‘ * jsy J 

of land for '\ho>e U-i.efu ariot ts cortrwilhJ, „ 

his agent4 — liAbility of rn 
liability of, for nui-inc* on land. IX. X"*. «*• 


OFFENCE, 40. I 17 
05IISSION 

whit the Hard denote*. 33, 1. 15 # f. 

illegal, when ineluil.*! m the worJ “art. . i 35, I *' 

ofIJace c<iu. d variW ha'' omission. •O'* r*^**'[ ... 

.. . . .‘.I «j*7 jfS9 J ‘;'-o I Ji.i.l-'' 

. 252. I 
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ORDERS 

of officer Or superior, whea j justificitioa, II. 09-100, II 510 
ofhmbind, no jvistificition, II 129 
of GoTernment, II 83,11 112 

See Acr OF State Martim. Law 

OWNER 

See Occcrien. 

PARENT 

m»j-chisti»eehi'd. II lii 
right to custody of child, U 565 
PARTY 

defamation lij, m judicial proLeading. 11 fiSd 
PE\CE 

protokiDg to b'eich of the. 501, I 235. 11 910 

ScCI-'lirt TL{mci,»S1 AS9EMSLV 

PENHE CODE 

.5'<« Li" \lPUCABt.l ro OrPEsCEi. 1 
PENAL SERVITUDE 

IQ case of Europe »ns ana AioarKaus takss. th# plice of transport* 
dtion 56, 1 al 

PERIil. I. 1 
PERSON 

meaning of thenord, 11. I o 
PEKSUNATINO 

a Boldier, DO. I nl 
in} pabir. aenaat. 170, I7J. I 99 
another, for the purpose of a suit, 205. I 126 
4 juior or assCSsOt. 223. i 119 
.5‘«« Cllt-ATIKO 

PIRACY JURE GENTIUM 

m what It consists, 11 61 65 

difiers from piney by >su»icipal law, 108, JJ 613. C7 
belligerent acts of regularli commisaioued \e>-.el are not, ll, 07 
attack by pri>atecr on friendly state is, ib 


POISON 


negligence nith respect to, 2B4, I 170 
admiuistering with mtant to huit. 329, I 100 


POSSESSION 

v,hen a person is said to hate, 27. I 12,11 731 

Ve' T hisFI, 2, 7 RbCkivise, 2, 1 4 TREseaAS 2 Cocvt.vo J 
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INDEX. 


PEESIDENCY 

meaniBg oi the ivord. IB, I. 6 
PREVIOUB CONVICTION 

eilect of mcceasing puoi'hmeut, 75, 143 
must have 1 ejn under Penal Code, 1.43 
for attempt or abetment not sufTicient, it 
when to be resorted to, tb 
mode o{ charging, !■ 45 

and trying, I. 45 

PRISONER , 

suffering or aiding esc.»pe of, 128—130, 1. 77 1 !• 73,221. 

1. 130 

PRIVATE DEFENCE 

1. act done in exercise ol, no offenci, B6, I. 5f> 
general pimciples of, II. 20i, II. 21C 
cises to which It extends, 97, 1. ^ 

though crime attempted by on* "ho ii p 
from offeuco. 98, 1. 50 106 I £0 

orwherenecese.iryriskofhtrm toinnc.ceut l’e n . * 

2. defence of the person, when killi»S *■ • 

wrongful confinement, 11 218 ,a, i *a 

when harm short of death juslifi.*'* : . .« 

unnccessarj amount of. cnmiDal. 98. el «. 

commencementandendof right. JO , „ I 

3. deleuce of property, '-ben kiJlmg JusuCaUh. lOJ. 


99, tl 1 I ' ” 
■ :p , 1. 


’ in ro..«t*iie.’lop«t»'‘^*”'*' V,'50b * 

III carts', ol right Of not mom . 

rmvlLKOEl»COMMUNIC\TIoN 


ltTI05. 
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PROCESSIONS 

right to coaduct, II 313 

Ptomoling cUsa eamiiy lubiliU n nUtut^ry one, II 3i3 
truth of sutemests DO defcace, II diS 
what IS, 153A, I 86 

PROPERTY 

See Dispoaii- or PaorEBTi Thept, 2 
PROPERTY ilARK, 479 . 1 263 — 

See 3I>rchvsdi?e 

PROSTITUTION * 

when It 1-. or la not a nuisanco, II 401 

selling or di-i>Oaing ol minor (or pucpoae of, 372 I 219 

buying or obtiining poa-csaion of inuior for such uucpose. 373, 

I. 218 

special indent es'cntiai. II 633 
a complete possession necessary, tb. 

whether interecution ot third pirly an el.meot m offsace, ib. 

or innoceQi-e of minor, II 590 
a^Bi-ting yoluntJrv prostitute, II 3J0 
cases of d.memg girU, ii 

PROVOCATION 

her Homicidp, 6 Avsauct, J 
PUBLIC 

wlitt the word includtfa 12 I 5 
PUBLIC JUSTICE 

odvace* ajaiQ.t, 191—229. 1 Il'i-I H9 

PUBLIC PL ICE 

«bat is a, I 177 
PUBLIC SERVANT 

1 who IS or Is not a, 21, I 7 
j odeiicc, b) a— 

abetting an ollence which it was bia dulj to prevent 116 
I 63 

coutsaliiiS existonci. of design to commit sucli oUeno. 119 
I 71 

allowing pri'.oni't of Stile oi ul wur tooscip^, voluntirily 
128, 1 77 

neRligenth, 119, I 77 

one who i» or expect-, to be. taAing .i gial.fication, etc , im- 
properlv, 161, I 90 

abetting the givine of bribe' or graMfuatiOQ., 184, 2 91 
accepting valuabls thin ' for inadequate coiuidjcition, 165 
I 01 

disobeying diieclion of Ian, with a view to injure any on« 
166 1 Oa 

framing incorrect documant, 187, I 90, 218, I no 
unliwfully engaging in trade, 133, I 03 
buy ing or bidding (or property, 169, 1 Oa 
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INDEX. 


PKESIDENCY 

ineT,ning of the word, J8, 1, C 

PREVIOUS CONVICTION 

edect of increa'jing pani<bincjtt, 75, I 4i 
loast have I can under Penal Code, I. 43 
let attempt or abetment not sufUcie/tt, (t, 
when to be resorted to, t5. 
mode of charging, I 4j 

and trying. I. 45 

PRISONER 

fiUflermgoraidittsescitoe of, 126—130, I 77, 1. 7S. 221.2U I 
I. :3'J 

PRIVATE DEFENCE 

1. act done in exercise of, no offencr, 95, J. 
general principles of. II 202, II, 21G 
CISC! to which It extende. 97, 1. 5G . 

though crime •ttemplcd hy oo* "ho j« *’ 

from olfeoce. 98 , 1. 50 .. 

or where necesaarj ri'k of b^tio to innocent p<!r*5ii, w, » 
y. defence of the person, when Lilliug jasufishla, 100 , i s' 
wrongful confinement, n. 218 
when harm short of death juetiflxblc. 101. I os 
.. , . .... — . .r .. 00 ri I I 57 


when harm short of dwatb ju*tifiab'e, lOl, 16 

commencement aiidend of tiifht, 105, l' ***'^* ^ Ji 

(. act must hj, Of h.» rcoionably euj’pos.si to w •’» 

II. 223 

case quarrel, II. -223 


.11.11^ 


■ el 111- 


whit authority m conrot*’iii, II. 20* 

ruleas to;jrr.dictioo.*f. 
where warrant oo Its lace uU'i.U, i*. ♦ »rj ilO 

iion-dcseriptioii or wrong dc'crip'ion, » - 
execution of good warrant. U- 

arren of wfOD^pjrson, »6 
watil of jurisdiction to otd-T act, 11 . 

arre-t b» i>fh.er without warrant. » 

"heri* "*rr»nt unn«'’C*'»rT. •». 

lacjiiiitg of xcfuutarily ctusni^. da»*n. * 

when amount of violonce exre'*«TC, .. 

act* done II. lUKni.** nl other*, wr. 1 iH.',' . , <i< 

in rv-.. at Of ficht or flOt mur'i ». 


rRivii.£:Gt;uco>oiaNic\THJN 
,Srr DrriMvTios 
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PROCESSIONS 

right to coaduct, II. 342 

PiomottQg class enniit} lubilita a atatutary one, II 323 
■■ ■’ ' o defence, II 323 


PROPERTY 

Ste Disposal o 


PROPi-fttr TiiEpr, 2 


PROPERTY' MARK, 479, I 263 — 

Ste YltBCHWDtSE MvRK^ 

PE05TITCTION * 

when It !-> or ■' not a nuiaante, It 40i 

selling or disposing of minor for purpoie of. 372. I 213 

buying or obtaining po>>e3.<>on of minor for such purpose. 373, 

I. 218 

special indent essential. II 55S 
a. coaiilete poosession n»ce3>ar\, if>. 

whether intemutioo of third pirtv 40 el. meat m oliitee, xb 
oriauaceoceofmiQor.il S'2i> 
assietiag toluaur) prostitute. LI 5)Q 
ca^es of danctag girU, lo 

PROVOCATION 

He HoMioiDB, 6 A«s»olt. J 
PUBLIC 

what the word incladus 12 t 3 
PUBLIC JUSTICE 

otieace- aguQst, ISt— 229. 1 ll'i-l U'J 

PUBLIC PLACE 

what IS a, I 177 
PUBLIC servant 

1 who is or 13 not a. 2l, 1 7 
j offences b) a — 

abetting au oflcQcc wbiob is \V4> hi3 dat> to preient, 116 
I 69 

concealing eTistenu. af design to coinutit such "Hence, 119, 
I 71 

illowin.,j pri-oner of State or of mi tjo%cap.-, eoluntatily, 
129, I 77 

uegligentlv, 129, I 77 

one who or ctpect-. to bu, laYiiig ,v gr.it.hc.ition, etc , im- 
properly, 161, 1 90 

abetting the giving of bribes or grAiiffcation'. 164, 1 9i 
accepting vaiujbls thing for in\dei|u%ta lousidjration, 165, 
I 91 

disobeying direction of law. w>th aview tj injure any one, 
166 I 95 

framing incorri'ct documant, 167, 1 9i>, 318. I HQ 
uclanfully engiging jn trade. 168, I 93 
buying or bidding lot property, 169, I 'Jb 
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PUDIylC SERVANT— conltmifd. 

disobeying directions of Jaw to mvo onendif 
217, I. 135 


omitting to apprehend, orsaflcring escape of person Kn'c" 
222, I. 133 

negligently allowing escape of person in confiaement, iD, 

1. 110 

calpible homicide by, m exercise ofpowrrJ, 390. Ererp 3 
1. 188 • 
criminal bre.ich of trust, 409, I 237 
3. offences against a — 


lU 


omission by one legally bound to furuHb nf’rnit os 
I. 104 

regarding offence committed, V02. 1 w' 
furniihing false information, 177, 1 IOC 

regarding oflenoo oommittccl, 203. J w' 
to cause misuse of power to the iaj-trj si • • 

f82, 1. no 

refusing to bo saoro by, 17B, I 10^ 

fo anower question of, 179. 1. IM 
to sign statement before. 180, I 109 
resisting the t thing of peoperty. 183. 1. Ill 


cr it-< sale, 184, 1 1H ...„ii..,il Ilf- 

illegal purchase of or bid (or propcfty, a f ’ 


1. 113 

omitting to assist, 187, I. no , 

disobedience toduly promwlv'it<-J order, l>s. 
obstructing m discharcc of duty, 155, I * * 
threat of injury to. 169, 1 113 

in order to preaent spr 
by 190. 1. . 

eausinghurt or gr e»ou«hurt tod ter inn 
332.333,1.20! , -.*, 01’ .« 

asMuIting, etc , for sime object. 353. 1 • - 
insulting or interrupliog darm? jau « 

I. 171 


I r-fff ’ 


de*tro^ log, etc., landinarh fiird by. 431. I 1 
counterfeiting mark nseJ by. 454. * •' 


I u*#ly marking recepticfe fo' g'nJ' b 

nukinR uioof such f»l*e mirk, 4... 
4 resistance to acts of— 

Sff PniviTT Drre'tcr, 4,C. 9 • 
rUNIPHMKNT 

1. when to be und-r Penal Code. 2, 3 4, f. 2 
different kind* of, 53. {. SO 
power to esrarauto 


10. 1 1^' 


;r.V.,l.SI.35 ■ II 

fractional termiof. howeafcolatcj, 57. I 
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PUNISHMENT— conMnwd. 

2 wncre one ofieneo comprises sereMl, 71, I 33 

of the same sort, I 31 

ol diBereat sort«, or ol sama aort a/Iecttog diSezent persons, 
I 36 

vihere same facts com’ under diflereat dcfimCions. I 3G 
where cotapouud offence mciudes minor offences, 1 37 

3 to be consecutive, on single conviction for several oftcnccs, II. 31 
or when offence committed by peraou already under sentence, i&. 
Iimilation of amount when inflicted by niigi.,trate, li 

whan cumulative, separate sentences should be given, i6 
when convictiou is in the alternative. 72, 39, I 41 
after previous conviction, 75, 1 43 

Sr« Dt-VTII PiSl. POBFLITUUB iMPlUSOSUtM PCSiL 

Sf.avrroDi: Tf'cvst'oiirariair tVitrepiso. 
QUlHANTlNE ACT 

d.'Oie)ing rule of, 271, 1 ibd 


QUEEN 

meaniQS of the word, 13, I 5 
servant of the, 14, I 6 

QUESTION 

re Oiing to answer a, put by public servant when an offence, 179, 
I 10-i 

R\PE 

1 in what the offaiice cun'ists, 375. I 219 
punishmeut for, 376, 1 220 

where act is done ” a* nmt will ’’ )f woman, II 692 
offender must have re isoti to bciievu it wss, lo 
when “ without consent,'' 

consent under dcceptijn, II. 391 
age ol. raised to twelve. II 695 
when husband may commit, 375 Excep . l iJO 
Of abet, II 595 

2 c . -I tl 


I . • i » . ■ 597 

3. charge of to be treated with caution, II 593 
evidence of prosecutrix bow tested, II 699 

her character when admissible, II bOO 
compl nuts and statements by her, II bOl 
evidence of medical mdiration-, II GOl-603 

marbs of violence or resistance, II CC2 
d^'ing dccJarstiona, II 60f 
cases ol mistaken charge of, II, 601 

R\SH OR NEGLIGENT 4CT 

causing death bv, not amonntiag tocolptble homicid' 391A 
I 191. II 521, U 521 

excludes cases of lutentiontl injury. It 525 
death from diseased spleen, 11 533 
includes unforeseen resnlts of net, II 526 
mistiken medical practice, II 537 
endingering life or safety, 336, 338, I 305 
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PUBLIC SERVANT- conttnued. 

(hsobeymg dircctiona of Ijiw ta oflend.'r or hn ptcr 'tf, 
217,1.135 

making order, etc., coatraty to law, 219, J. 137 
keeping person in confinement illegally, 220. 1. 13S 
omitting to apprehend, or BufTcnng escape of pcf^oa 

221, I. 138 

omitting to appnehcnd, oranflcfing t’icape of person 

222, I. lOT 

ncgligcotly allowing escape of person in ronfinemra:. Ill 
1. 140 

culpable hoiQicidc by, in etcrci«e of power,, 300, Eitff ^ 
I. 188 • 

criminal breach of truat, 4M, I. 237 
3, offences against a — 

,v-i i;) 


iiuu>i:<jiitpiiaiii,e wiiu euifiiuuiit Ki iiiui.i, * . . 
aon'production or delivery of dotiiment, 175, 1. lOJ 
omission by one legally bound to farmsb itifarriit os ' 
I- 104 ■ 

regarding offonce comnultcd. 202. J- 13* 
furnishing false intornution, 177, I. 100 

regarding offenco comniitteil, 203, I 12' 
to c,iueo inisu<e of power to the iiij iry s' • ' ' 
182, I. 110 

refusing to bo vworn by, 178, I. lOS 

— -I <10 T )fl0 

• rj 


jlJrga] purchaae ot or bjd tof proD'rty, at pubiesil 
1. 113 

omitting to .issiit, 187, I. no 

di«obcdicnco to duly promulgaUtl order, 156. 1 • ' 

obatnictiijg in d»«cbsr»re of duly, 186, l.m 
threit ol tnlury to. iS9, 1 Jl^ irff'*-*' 

in order to }>^e^cIlt app loi. rn « ' « 
bylW. I. 118 

causinphnft or gr e»ou«hart tod trriunt t.'i 
332,333,1.201 

assaulting, etc , for Mnieob>?:t.3-i3. • * , , •/ 

insulting or interrupting dinng ;4aiC'»> r 

I. , 

do#lroj-jnjr, ate., Ijodmark IJn-'l I I*' 

counterfeiting mark used by. 481. 1 • " j {"A 

falsely marking receptacle for i y*/ 

nuking use of auch false ru irk, 4... i 
1 re.iistance to acta of— 

Sef Pnts srr I)rre'*cr, .5,0, 9 
PUNISHMENT 


1, when to Imj under Penal Code, 2, 3 4. !• 2 
dinrrrntkinaiol, M, I 20 
power to commnlo or remit, 51. 33, 1 ** 
fractional termtof, bo«ea!col»t*'J. 57, I <* 
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PUNISHMENT— tonfmued. 

2 whirc one offenco comprises several, 71, I 33 
ol the same sort, I 31 

of difierent sorts, or of sams sort affecting different persons, 
1. 36 

ubece same facts come andet diffeient definitions. I 3G 
where cornpoiind offence raclndes minor offences, I 37 


after previous (.OQvictiou, 75, 1 43 

Set DtlTH. FtSL FottFEITUKE. iMPllIsONVENt PfcNAL 
S>.n\ iioDL TniNSPORiinos Wiiti'Pisu, 
QUIRANIINE ACT 

d,:o)C)in3 rule of, 271, I lb3 
QUEEN 

Riuantog of the word, 13, 1 5 
servant of the, 14, I G 
QUE-oTION 

tc using to answer a, put by pubfiv servant when an offence, 179 
I 103 

B4PE 

1 in what the offance consists, 375, 1 219 
punishment for, 376, 1 i'20 

where act Is done “ against will if woman, II 592 
offender must have reisou to believe it was, i» 
when “ without cooseiit.' i) 

consent under deceptiou, II. 5<i4 
age of, raised to twelve. II 695 
when husband may commit, 375 Excep . I 220 
or abet, II 595 

2 what amount of penetration suthuent, II 595 

presumption against m ca4e« of boy, II, 6'JC 
be may .diet or attempt, 11 59b 

I . ' • . • - -V...- . .. , jj 


compl lints and statemeuts by her. H 601 
evidence of medical mdir.itioQ', II COl-603 

marks of violence or resistance, II GC2 
d.Miig declarations, II 601 
cases of mistaken charge of, II. COI 

e.*XU.aU-NE.GLIGRNT iCT 

causini; daitb by, not imouiiting to culpable homicid' 30IA 
I 191. ri oil, II 524 
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REabon to believe 

raeaumg of, 26, 1 12 

receiving 

property taken from all of Go^eriimoiit, 127. 

receiving stolen property 

1 what constitutes offence of. 411, I. i3S. II CCS 

what IS stolen property, 410, f . *233, II CG2 
must be thesjtnc. not its ei|uivir-i](, tA 
ceases to be on reaching .i leg i! owner, II C'i 
trin-ifer by thief, >l> 

offence committed by iiAioccnt I'.'i'nt. II CT.’ 

2 proof of actual thief unnecessir^ , II C~i 

criminal possession es^entiii. if>. ' 
ciideiice of. .b 

3. what IS a rcceit lOg, II. C7d 

nia^ be joint possession with tliief, 
hensfft of receiver ui»oe.’e'*iry, II C73 
luaj bo by ratiricatioo, •& 

Mliat isu retaining, iS 

4. guilty kao»ledge.411, 1.233 

CMdenco of, II.C75 

other acli of a Minibr kiml, CTO 
possession. II. 077 

case of bu<bjnd and wife, ih II.CTI* . ,,, 

6. where properly was obtained by daroity, or frei'i * 

I. 233. II CSJ , , 11 f.l 

habuu.illy reeming ‘lo'en rfOlvrtj, 413, 1 jl|, 

a<sistiiig >u coiieenliog or di^j o*iiiR el •lel'H p' I 
1. 2W.II.C.31 
joinder of abote offences. if> 

RECullD 

public hcrsant fruiiiine mremet, to injure inelb'r. I-'. 

Sr, Eowitnv, 

reformatory. Sfe M-vr.sMX HI. 

juvenile offender* m »j l-e committei ir>. 1 2 • 

REFUSAL 

to tale oath wlivzi JawfjR} re<iuireJ. 178, I I 
rehtionsbip no mcUoc. I- lO-* 
summary penalty for, >b 
toan*ncr que*ticn, l'79, l.lOv 
to sign statement, 160, 1 IVf 

KEOUIATINO ACT 

13 Gc.i III . I 1,3, II :>1 

RELEaSK ,,, 

fra’jtlul- lit, of nfiv d. mand, or elm ». 421, 4’7' 

REf.IOION 


.1, 29J-WS, I 177 



INDE': 


REMISSION 

o! punishment, 54, 55, 1 >i 
Tiohtmp condiuca of, 227, I 147 

REMOVAL 

to tran'porution is ordered b> Local Go^ernoient, 
irom one jnii to another. I ’>4 
REPORT 

circuljtiiic fal't. t<> intiti. to uintins , 503, 1 is, 
See DctofATK.v 

REPLTATKiN 

•jee rirFAiUTKis FonotRi 


RESCUE 

ot i>ri'0iji.r cl auto or ol war. 130. I 78 

oi 40) person from lavtlul cuatod) lot olt- iice. 225, 1 143 

lU cases uot otbt.r\\ise provided loi,22SB, I 14^ 

S-e £«ciP) U*njf>i ja\G 

RESISTING 

apprelien^ioii ut himself for tii olTeuce. 22}, I 141 
Another, 225. 1 U3 

the ukiog ol pro|H.rt> hv a public scrt.inc, 153, i m 
a public h-r\4tiT lu dischArgu of his dut.t . 333, ) Ui 
RESTITLTIUN UF STOLEN PR(>I'LRT\ 
corrupt sgreemeat to help lu, 215, 1 Idi 
tthat constitutes (he offence. 11 ITl 
aetUAl resiituiioii iinmateniJ, II J7i 
ofleriuii reit.irJ' for. lo 
RETURN 

from tc.iaspuctalioii, uul iwlul, 226, I ItC 
KEWaRH 

idkiiig lot recover! of stolen prop-itv . 215. 1 1 3( 
her Hi -.titutikn. 

RIGHT 

Acts uune under belief ol. vihi n not 4i offence — 

theft, evtortioo. rolib.rv II 61b, II Clo.il G15 
mischief, 11 716 
tre.iuss, II 7J8 

no etcU'e tor unUvvful ossmulilv . II )i-l. II 31 j 
RIOTING 

I when uiiUwful 4'scnil>l> n, ^mlt) of 146,1 83,11 ill 
fwic® o! N v'it^v-ce vowcC tjfc foi cftmmovv iv 41 - 

crime committed lu courseof.scpvnvtolv punishable, 11 314- 
2, punishment (or, 147, 1 8j 

nbeii armed with deadl) wcipou-, 148, I 81 

each person in a not, guiltv of oflcace commuted bi 
other, 149, I 91 

nissulting, etc . public officer suppressing riot, 152, I >5 
provpiiiDg a, 153, 1. 85 
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ISIlKX. 


REASON TO BELIEVE 
raeaniag o(, 26, 1. 12 

RECEIVING 

p^operty taVcii Ircm allot Otncnunstit. 137. 

RECEIVING STOLEN PROPERTV 

1 wbat constitutes oneuca o(, 411, 1. 239, II GC9 

whM IS stolen property, 410, 1. 232, II 

must Ixi tlie same, not its tj<|uival -nt, ih 
ccaaeJ to be on reaching .» legil owner, 11 G'l 
tianJer by thief, •!» 

oflenca committed by iiRioccnt »‘-:cnt. fl ti*.' 

2 proof of actual tbiol unoecessiry, II. C72 

criinmal ^lossc-cion cssetitt'il, <6. ' 
evidence ol, ib 

3. what ia a rcceiMug, XI. C73 

may Uo joint possession with ihief, ib 
benefit ol receivct unneje-.'try ,11 01 5 
maj 1)0 by ratificaticio. »b- 
what it It rvtammg. ih 
4- guilty knowUdRc, 411, 1. 233 
uvuUqco of, II.C76 

other acts of a snniUr kind. C'C 
po>tcssion. 11. C77 

cjsc of hu<bind and Wife, >6 II.C75 , Jj-M Ifh 

fi. where properly wns obtained by daroiiy, or I'Ht * 

I, 233. II CS-i ,,, , ,t (,i 

h.ibituilK reci-ising tto'en ' '/• * i*"" i,, IH. 

a'«st»{iug*iti conecafiDR or dn-pO‘iiiprf >«"•'>< P i 
I. 23y.ll.C«»t 
joinder of above ofi'-nret, lA. 


record 

public servant franimB iniPt?M-t, to injuie H'dkrr. 1 

Sn Fdi.ciihs, 

REt'ORSIATOtty Set Ai-iihpix Ul 

juvenile olfeiiders t3»> Ix" coKimitieJ to, I -• 

REFCSAL 

to tvteo.itb wli n Uwlally rejuued. 173, 1 
reUljonsbjp «or>cu«*. 1 ID' 
lutaiaai) penalty ter, ib 
to OHiwcr ijuustion. J79, 1- JOt 
to sign ntileinent, IBO, I ItXr 

REOULtTI.VO tCT 

J3G<-«> fit I i.l, II yi 

llKl.EASE j j 

fri'i.ful. nt.o.-ntij d. minJ. M ^7f. X??- * ‘ 

REI.iniON 

cr«-.r..« l. 177 
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REMISSION 

of puniihmeot, S4, 55, 1 2i 
vioUtins condition nJ, 227, I 117 

REMOVAL 

to tran'portitioa ■:> ordered b> Local Government, 
from one jul to anolber, I li 
REPORT 

cirtuljtiii" falM?. til iniitc to inatnn . 505, 1 i'''i 
Ste Df> ijiATios 
REPUTATION 

i)<f Defiviation Fouorav 

RESCUE 

of |'ri'0i.-.r cl btito or oi war. 130, 1 78 
of an\ person from lauful custod> foroHeiice, 22S, 1 IH 
in ca.es not otherwise pronded (or,225B. I 11 / 
hz-eEsco'F HsBBoiiijNe 

RESISTING 

apprehen>iou of hiiu.elf for an oileuce. 2^.4, 1 111 
auoiber. 225. 1 llj 

the ukiog of pro|>unv hs a public »mnnt, 163, 1 111 
a public s rvanr lU discharge of his dul) . 353, 1 Hi 
RE8TITLTION OF STOLEN PBOPERTA 
corrupt agreement to help lo. 213, I 111 
what constitutes the oOence. II 171 
actual restitution iininaterial, II 272 
ofiering rew irds for. to 

RETURN 

from craosportalioD. unliwful, 226, I 116 
kewaRI' 

taking lor rccocen of stolen prop tt>.215, fill 
See Hi si I tirin' 

RIGHT 

acts uoiie under belief of, when not at offence — 

theft, extortion, roblwrs, II bib. II 615,11 G15 
miscluef, II 71C 
tre-iMss, II 728 

no excuse (or unliwful assembU, II J14, II il5 
RIOTING 

1 when uiiliwfui ftssciubli is gailt> of, 116, I 8i, II Mi 
lore'’ or iioferce must be (or common object, II il- 
ciime committed lu coacseof.sepxratch punishable, 11 lJ4->5 
2. punishiiii nt (or, 147,1 8J 

when armed with dead]> weipoiis, 148, 1 81 

eicbpc-tsou in u not. fuilti of otieuce committed bj ,ny 
other. 149, I SI 

assauUiug, etc , public ofheer suppressing net, 152 I '5 
provoking a, 1 85 
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RIOTING— coftljiiMi’d. 

not giviQg the polifo aotice of, fSl> I sT 
person on whose behalf it takes pi rcc, bis liaMIitt , 1S3 , 1 *' 
h ability dI bis ageot or manager. 156, 1. 
hiring persons to take part ta, 150, 1. St 
being hirid to take part in, 138 
harbouring such persons, 157, I. £0 
.S«i Armt^, Tcrboll-tt. U.snwffL Vssiuiu^. 

RIOTGUS ASSEMBLIES 

right of summiry suppression of, II. Qu 
when bring upon J^^tlfilble, II. OT 
Niinifar rules in ca.e of rebellio*ii 11. 

ROBBERY 

1. when tfapft or extortion becofflci, 390. L 
when a percon h «« j to bopr.-seni, IL 
difference between e.*ch from of, ift. 

whit viofuncs or threat ^a'Ticie.il, IL Oil 


most bo for specified purpose, IL OH 



SCHEENINO A.N OFFENDER 

giving fsl<e miormation fo- purposo of.lOl. I U1 
'leccptiag consiefent on fnr. 213. 1. lU 
iifferingcoruiJer.ttioii for. 2U, I Hi 

tbrra mu-it hate been an oT'Oo II. ^'5 . ... r*< 1 1 ' 

qwrre whither p*rson Srfe-;nel m’J'J b»Tj 
II.i.'G7 „ „,.v. |,.i ^ 

not pu'i»«haMc wher* o.. ne^ n* »“• 
poui»d-d. 71«. Eiccp . I. 1 H 

Sff Giurof'ipiNO. 

BECBKTINfl 

Jocumenl* With fraiiilulent intent. IT7, I •' ■ 

.BIXTIOK 

what the word denote., 50. I. I'J 
SViDlTIOUSLANGUXOK, K»A. 1.76 

recent amrndtne.nt of Co-I*. II. 

deemon* ai to r*!ect of farmer S'-tion. II ‘ 
intention how teelel, fl WJ 
aJmi iibilitj of oihef wfitjnge, il. 
truth of itH'ra* it< cmtiot be rrarei. If. 
who are Iiabt' far, II. ii)l 
pablicstim nere*fsry, II. 3W 
jjr ♦Ji-tion. II. It” 
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6E DUCTION 

abducting or bidnappiog a nomaa with a view to, 365. I 21G 
concealing person so abducted, 36S, I 217 

SELF-PRESERVATION 

bow far an excu«e, II. 157 
S<t PnivATE Defexce 

SERVANT 

of Queen, who comtnits ofTence m Foreign Stite, 4, I 2 
me ining of the term, J4. 1 C 
pos-es'ion of, is po«'e«sion of the master, when, 27, I 12 
tbef: b\ , of m liter's propertv 381, i Hi 
crimiaa) breach of trail b). 403, 1 237 
who is a servant H CCf6G3 

PCBUC SeSMNT Mistmi 


SERVICE 

breach of contract of, du'ing voiage or joutuey. 490, I 273 
immaterial with whom contract was made, 490, Exp , 1 27i 
to attend on, etc , helptei-. pers>ns. 491, I 271 
does not inciudu servants hired l>; the month, I 275 
whether charge negatived bv ooim n'ie belief of right to quit service 
II 270 ‘ 

contract m writing to serve at i distant plice to which serv.tnt is 
or IS to be conveyed at nijiter's expense, 492. I 275 
meaning of artificer, workmau, or labourer, II 276 
whether renewed offence is punishable, >5 
SLAVE TR\DE 3CT, 39 and 10 Vict . c 10. 11 13 
SLAVERY 

• 237 


jurisdiction over offence- undit Slave Tnde \ct , II IR, TI. 5R1 
BLIGHT H3RM 

act causing, not an offence, 95, I 54 
SOLDIER 

IS -ubject to general law in cml matters. II 9H 
not protected by orders which are plainly illegal, II 100 
otherwise where reasonably supposed to be lawful, ib 
wearing dress of, when not being a, 140, I 81 

SOLEMN AFFIRMATION 

substituted by law foranotthis included in term" oith." 58, 1 19 
SOLITARY CONFINEMENT, 73. 74. I 12, I 43 

Sei’ Imi’RISOwfst 


' SOVEREIGN 

of the United Kingdom denoted tn thiOodeby the word '• Queen," 
13, I 5 
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SPECIAL LAW 

meanjns of tbc term, 41, 1, Ji> 

offeiico extended to hrcjch of. m c^rtiin 49, 11 1* 

DO •' 8[)ecia{ '* is repealed or affeetecl by the renil Cod*. 5. 1 3 
breieh of, ra ly benfv) an ofT^iKc under Ctyfe, I. > 

.ippciil flentencej, under, j, 4 

abetting brctch cl, punishable undorCodj, 1 f't 


SrA-MP 

ofToncesas to, 255— 263A, 1. 156— I ICO 
STATE OFFENCES 

may ha committed by resident forciijucr, II. J71 
though of a hostiftf nition, N. iTi 
or by unnuthonred ia\"ider, ib. 

not by regular WUigereut, t'j 
or hv Ilritish subject in foreign seriire. 11. /*'< 
how allegiance inaa 1>ee.tst of!, ic 

avhat ure. 121—130, 1. H— 1. 7S 
Sfe WAOtso Wilt. CoN'i'iiuc'i. 

STATUTE 

acts authorized by, II. U7, II. <4'i 


STOLEN PEOrEJlTY 

tafeinc or oflernig regard for return of, 215, 1 
definition of the term. 410. 1 Jii 
diahonostly rrceiaing. 411. 4)2. 1 • H 
habitually deUiKg in. 413. 2 
I'Sistiiiff 'n coiic*‘\l'nK, ordiipjsiiU ll, 414, 1 

AVi» Ruci |\|M, SrnLr*! l‘i:iii*»i.T\ 


111 




SUICIDE 

takiug part in, of adiill. 300 Extep 5.1 I'bD 
of person uuiUrat;) ormcipiblc el jvainS^ 


abetti'ig of, br clnlJ •)* j‘-fi ‘n in* tpiS.'o' n 
U.6W 

byun) per«ou. 305, 1. l'J2. H* 
iittimptHig to toiRPiil, 305. J* I'd** ^ 


SURGICAL orER.ATIONS 

.g,-.* iJ IfUMlCU'l (tl ^ 

fA..h an, 3I«liesl man. If. 5^. D. 
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TAKING AWAY— conim'«#ci 


husbiod, or m peraon charge for biio. mast compl.) 
—II 850 

n hat IS J romp] tint, II 650 
prosecution not ended b\ bn detth, 11 S50 
Srr Kidsakpi^o Aepomos 


II 849 


TEN '.N'T 

ii.biliO of, for nuisance on lai.d II (5i 
TERHITORHL WATERb 

Jori.diction Act.ll and 42 Vict , c 73,11 28 


1 n;bcn .peisODis t(d to LOinuiit, 378, I ^20 

nhu it moTable pfopertv, 22, I U.ll GD7 
when tbiugs attac-ied to etrtb iicLome, 378, Exp 1, 2 
1. 221. II COT 
raJue iouascer«i II 

2 thing must be tbexubjeci of propeity, II C09, II OlO 

ind 10 actual pas'essieu, II. C09 

_ when animals, etc. are possessed, II. ou'l, II 610 
propertt lost or ui'l-iid. 11 010 
entrust'd to a lOtber, 11 bl2 
t pertoh ("Otu whom taken need not >•« otvn -r, II C13 
1 meaning of disboicsi iDteiiiioM. 24 1 12,11 61 3, 11 614 
acts done under claim of right, 11 615 
right niu«t justify Jict. 11 616,11 617 
persoual licneQt utioccessir,. , II 616 
or improper motite. II 619 
wbrtflei temporart' dst-nt.oo ~afli< woe. II ojf? 

1 must be witboutcoiis'ut. ff niO 
. .that amounts to co.'ts^ot, 378. Exp 5,1 221 
oiTermg facilities to d'ccor <r uie. II 621 
..onsent ol’tiiued by fraud, II C22 
unconeesled taking, II u22 

5 whit sainovm-i, 378 Exp 2—4.1 2-21 

6 whether husisand and wile t>u commit fronj ea, h other, II, 624 

7 evidence of from actual |iussi*,siOii If G31 

where possess. o 1 Is .eu'lil, If 632 
must be ex< lusive, ib 
jdeiiiinc.ition of property, fj 634 
where siH-cies only is tbe same, lA 
or actual loss not proved i& 
tt by .Icrk or servant, 331. I 223. If i.T^ 

when pr pertv ' lu posscs.ion of master 11 (,'9 
wbo Is a servant. II GbI, It 6>i4 

service uceA not Vie evctusive, I'c hut 
einplo.'id s clt'k or sBivam, 1 . 

J. IQ a bull iiog. tent etc 380, I 223 
after making pre[i,iratiou to cause diath etc .382 I 223 
when It robbery. 390. 1 226 
belonging to gang of parsons assrciitud foi , 40 1. i 
THREtTs 

lets done under, nbrn nooficme 94, and Exp , I 
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THUE^IS— cojihiu/f4 

o( injury to pnWic ssrvint. 189. I. lit 

ti featrjirj Jny pdwon Irom applyia< to ‘J-vtat ii 

protPctiop, 190, 1, 118 

Ste Co^!PoL5lo^. K^tortios. lS'n>HD\T)o’«. 

THUG 

who cain^s under the doaouiiottion, 3J0. 1. 19) 
puuishmcat lor bein^ a. 311, 1. lOj 
TITLE 

!>oiia Ji<le cl iim of — 

Riour 

TIIADE 

puhUc imVx'vlaUv w.lM, l.'Jt 

^v!)o uro foro'ddcQ to. I <jd 
description, lu^rk, on oatne>- 
Sef Muiciuspisf. ilMiKS. 

sentencoof, tnaj lieommuicd.ot «u«pcniii‘>l,pf reajii*’ !• 91, 1 H 
miy (■! j'MjriKd It! j»lieo of sevc » >«r»’ impruonrijU. 59- I 

«i;MiruI HCMtcuccac.niiolbejomod to L « 

' limit of truiuport itioii m 1>*'U of imp'iscnn.iit, I - 9 ) 

cannot 1>o AMitrdod m dcItuU of rmr. 1 IJ 

nor h.\ tu.iKi'tMti who cannot itnpfi\oi f’’ *< »i’i ». I'l. I *' 
c.iiinot bo latUctcd on Kurofs-m or \m rntti, 55, I it 
J’risoacra »<nt- nco.! to, how dctit «ith u itil tffi«r"’t **« ‘‘ •* 
plneo of. nod itiodo of rcinosa!, how -J. I ii 
unlawful return from. 228. 1. llG ^ 

cotiMot muil h»'e tc*chcd |H- ul*'ttl<n t I U* 

TRESPAbS 

1. sshat constitutPt- cruuiiial, *>1. L IW, 1 1'* 
unlawful entry or rciunminp. II. 
oifuicc >aric4 accordios to ii«nnti«>a. II 7/- 
evideneo of cnch, ib. 

nets done under cUim of ncht. If. •• 1 1 > i If ' 

meiniii>; of •* mtitoiJitr.'* inrclt. ” * .U 

what i» Bn offCncc, 11. *.ti 

j. * 
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UNLAWFUL AbSElIBIA' 

]. n-hst .tR, J91, 1 SI, 11.309 

lateation. not result, la the test of, i4. 

origin «tl\ Uvriul mk\ become an, ill, £xp I Ri 


3. 


right cf cithers to {-••.ijC faiin, 6 

5. committing mischief or other offence. Ill, ^1 3,1 32,11 3i'j 

not here dct done under bel of of right, II 313 

6. \iolentl> euforcmg right, 141, cl 4,1 S2, II 314 II 315 

eti^teuce of nght imm^teri^l. II 314 
n-bat degree ol force necessary, <5 

case of uuaat holding o\er, 11 ,316 
whether resistance to uggressioii is un'a»ful IJ ID 
T. exercise of anUnrfal cdmimlsion. Ill, cl S, I 93,11 3.'1 
what condact amounts to. II. 3il 
Sr? KtoTiso riBBI.LI'>T »saiM«u\ 

unnatural OFFENCEb 

nature ol and iiuuisbment. 377, I 330 
e\idenoe ol, must l>s spicitn., K COi 
tbreitB ol charging trull II 63-i 

VALUABLE SECURITY 

trhst the ti.rQi denoics 30. I 14 

proeu^i^rg the inalcnig. niter u.on, or Jusirutt.on ■'(. \,y thjitmg. 
iVe FoftoPai 

VE'’SEL 

what the CetiO deDolc>, 4S. 1 ID 
See Mieciiitp, 2 NBoLtnixcr. 3 

VOLUNTaRIIA 

meaning ol tbu rrord, 39. I 17, It its, 11 531 
WAGING WAR 

,1 agiinst the Qncca. 121. 1 74. 11 377 
tncaiiiiig of the teiin II 377 

»liet!iei ident’cil with lei>iQc w.ir uii.i.i, r 

II 377.11 3SJ \ci, 

i.on«trai.liou of that Act, II 333—11. 231 
Lord George Gordon’s ense, I(. 131 
Ptosf-ui-. II 333 
alHiciIic iiiteDlion ueceSBan, It JSQ 
' 2, trei<-oiiHl<le conspirici , 121A, I. 74 
6'ee Cll^vl'IB4C\ 

3. preparing for 122. 1 7 j 

f.icilit I ting, b) concealing design (or, 123, I 
against allied Asiatic States, 12S, I 70 

committing depreiatioD on aii> friendly pOHcf <28 
recemiig properu tahon by- wai or depredation. I27 ’j 77 
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WRONGFUL LOSS 

\vhit the term uieaDS, 23, I. 11 
See Ci(S\TiKo Miscbief. 

WRONGFUiL RESTRAINT 

defioitou of (he term, 333, 1 206 

nhen it amoonts to ^iod^qI eonfioemeut, 3i0, ^ 

punishment for, 341, I. 207 

WRONGFUL RETENTION 

eSecC and meaning of 23, 1 11 

TEAR 

What the Tvord mraos, 49, 1 19 
ZANZIBAR 

piriadictioD O'er oflencea committed la, II, 43 





